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debtor  aresident 1705 

1463.  The  same,  debtor  a  non-resident 1707 

1464.  The  same,  upon  a  judgment  of  a  oourt  not  of  record 1707 
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1465.  Plaintiff  an  assignee  of  the  judgment  creditor 1708 

1466.  By  general  creditor;  allegation  of  facts  excusing  securing  of  a 

judgment 1708 

1467.  By  judgment  creditor,  against  debtor  and  his  grantee  (and  any 

subsequent  grantee)  to  set  aside  a  fraudulent  deed 1709 

1468.  The  same,  where  transfer  was  made  prior  to  creation  of  indebted- 
ness to  plaintiff 1713 

1469.  By  judgment  creditor  to  reach  proceeds  of  real  property  in  the 

hands  of  fraudulent  grantee,  where  such  grantee  has  conveyed 

to  bona  fide  purchaser 1714 

1470.  By  judgment  creditor,  to  reach  real  property  taken  in  the  name 

of  another,  where  judgment  debtor  furnishes  the  considera- 
tion    1715 

1471.  To  reach  real  property  bought  in  part  by  the  judgment  debt- 

or's money  converted  by  the  one  having  it  in  possession 1717 

1472.  To  set  aside  a  fraudulent  transfer  of  personal  property 1718 

1473.  By  an  assignee  of  the  judgment  creditor;  against  the  judgment 

debtor  and  his  chattel  mortgagee,  and  an  assignee  to  whom, 
by  a  fraudulent  agreement,  the  debtor's  personal  property,  in- 
cluding mortgaged  property,  had  been  transferred 1719 

1474.  Against  judgment  debtor  and  one  to  whom  he  fraudulently  con- 

fessed judgment;  to  set  aside  judgment  and  the  sale  thereunder  1722 

1475.  By  judgment  creditor,  for  discovery 1724 

1476.  To  reach  avails  of  a  pending  action  brought  by  judgment  debtor, 

and  for  a  discovery 1726 

1477.  By  judgment  creditor,   to  set  aside  a  general  assignment  for 

benefit  of  creditors  which  is  void  on  its  face 1729 

1478.  To  set  aside  a  general  assignment  for  fraud  extrinsic  to  the  in- 

strument; against  the  judgment  debtor,  his  assignee,  and  a 
pretended  creditor , 1730 

1479.  To  set  aside  a  general  assignment  for  the  benefit  of  creditors  for 

fraudulent  intent  and  to  reach  real  property 1732 

1480.  The  same,  averment  of  assets  withheld  by  assignor 1735 

1481.  Against  debtors  who  transferred  their  assets  to  an  irresponsible 

person  for  his  note,  and  assigned  the  note  for  benefit  of  credit- 
ors; seeking  to  set  aside  the  transaction  as  fraudulent,  and  for 
a  receiver 1735 

1482.  By  judgment  creditor  to  reach  salary  due  to  judgment  debtor 1738 

1483.  By  judgment  creditor  to   reach  stock  issued  to  another  upon 

debtor's  putting  his  assets  into  a  corporation 1739 

1484.  Against  new  corporation  to  which  the  assets  of  the  debtor  cor- 

poration were  transferred 1741 

1485.  By  judgment  creditor  to  reach  corporate  funds  improperly  ac- 

cepted by  bank  in  payment  of  personal  loan  to  officer 1743 

1486.  By  judgment  creditor,  to  remove  cloud  on  title;  to  have  deed 

of  one  non  compos  canceled 1744 

1487.  By  judgment  creditor,  to  reach  surplus  income  of  trust  fund 1747 
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1488.  To  reach  interest  of  judgment  debtor  in  a  trust  created  by  him- 

self, in  which  he  is  made  the  life  beneficiary. .  .' 1751 

1489.  To  reach  avails  of  life  insurance  policy  having  surrender  value  1752 

1490.  To  reach  insurance  moneys  payable  to  wife  where  premiums  were 

paid  by  husband  in  excess  of  amount  allowed 1753 

1491.  Creditor's  bill  against  debtor  and  insurance  company,  to  reach 

debtor's  life  insurance 1753 

1492.  .Creditor's  bill  to  reach  funds  not  attachable  at  law;  a  share  of 

royalties  under  a  copyright 1755 

1493.  By  judgment  creditor,  with  execution  outstanding,  against  judg- 

ment debtor  and  chattel  mortgagee,  who  has  commenced 
foreclosure  and  had  receiver  appointed;  to  adjudge  mortgage 
void,  etc 1757 

1494.  Creditor's  bill  against  mortgagee,  prior  attaching  creditors  and 

subsequent  mortgagee,  to  enforce,  against  surplus  on  foreclos- 
ure of  a  prior  mortgage,  the  plaintiff's  attachment  on  the  land  1761 

1495.  By  trustee  in  bankruptcy,  to  recover  property  or  its  value  in  the 

case  of  a  voidable  or  a  fraudulent  transfer 1764 

II.  By  Assignees  and  General  Creditors. 

1496.  By  assignee  for  benefit  of  creditors,  to  set  aside  a  conveyance  by 

assignor  on  ground  of  fraud  and  inadequacy  of  consideration  1765 

1497.  By  assignee  for  the  benefit  of  creditors,  to  set  aside  a  transfer 

made  with  the  intent  to  create  preferences  in  excess  of  amount 
permitted  by  statute 1769 

1498.  By  attaching  creditors,  against  debtor  and  fraudulent  judgment 

creditor;  joining  sheriff,  who  has  levied,  and  asking  injunction 
till  plaintiffs  may  obtain  judgments  and  attack  the  fraudulent 
judgment 1771 

1499.  By  general  creditor,  on  behalf  of  all,  to  set  aside  a  bulk  sale 1775 

1500.  By  general  creditor,  on  behalf  of  all,  to  set  aside  preferences  in  ex- 

cess of  statute,  etc.;  joining  the  assignee  for  benefit  of  credit- 
ors   1777 

1501.  By  general  creditor  of  a  decedent,  for  the  benefit  of  all,  against 

his  representatives,  and  a  fraudulent  transferee  of  decedent .  .  .   1782 


CHAPTER  LXI. 

COMPLAINTS  IN  ACTIONS   OP  FOKECLOSURE   AND  REDEMPTION. 

I.  Foreclosure  of  mortgage  upon  real  property. 
1502.  By  mortgagee,  against  mortgagor  owner,  and  his  wife,  who  has 
joined  in  mortgage,  and  subsequent  incumbrancers;  to  fore- 
close upon  default  in  payment  of  installment  of  principal  or 
interest 


1787 


1503.  The  same,  to  foreclose  for  failure  to  pay  taxes  or  assessments.   1791 
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1504.  Allegation  of  prior  action  to  recover  mortgage  debt 1792 

1505.  Allegation  raising  issue  of  priority  of  defendant's  lien,  and  seek- 

ing adjudication  thereon 1792 

1506.  Allegation  of  agreement  controlling  priorities 1793 

1507.  Allegation  of  its  interest  when  State  is  a  defendant 1794 

1508.  Allegation  that  mortgage  was  given  for  purchase  money,  to  affect 

dower  interest  or  interests  of  judgment  creditor 1794 

1509.  Allegation  of  payment  of  taxes,  etc.,  and  addition  thereof  to 

mortgage  debt 1795 

1510.  Allegation  of  agreement  to  keep  buildings  insured,  and  expense 

incurred  by  plaintiff  therefor  after  defendant's  default  in  so 
doing 1796 

1511.  Allegation  of  assignment  of  bond  and  mortgage  to  plaintiff,  with  a 

guaranty  of  payment 1797 

1512.  Allegation  of  assumption  of  mortgage  debt  by  grantee  of  mort- 

gaged premises 1798 

1513.  Allegation   to   charge  defendant  with  separate  liability  for  the 

mortgage  debt 1798 

1514.  Allegation  of  extension  of  time  of  payment  of  mortgage  by  agree- 

ment with  subsequent  grantee;  additional  allegation  to  hold 
mortgagor  for  deficiency 1799 

1515.  By  subsequent  mortgagee,  joining  prior  mortgagee;  seeking  to 

have  amount  of  overdue  prior  lien  ascertained  and  paid,  and 
premises  sold  free  therefrom 1800 

1516.  By  mortgagee,  whose  loan  was  used  to  pay  off  existing  liens; 

to  foreclose  mortgage,   or,    if  liens  intervene   between  those, 
satisfied  and  his  mortgage,  to  have  prior  liens  renewed  and 
foreclosed 1801 

1517.  Allegation  of  inadequacy  of  security,  and  demand  for  receiver  of 

rents  and  profits 1801 

1518.  To  foreclose  a  tax  lien 1802 

1519.  To  foreclose  mortgage  given  to  building  loan  association 1804 

1520.  To  foreclose  as  a  mortgage  a  deed  absolute  on  its  face 1806 

1521.  By  mortgagee  in  possession,  against  parties  entitled  to  redeem; 

seeking  an  accounting  and  payment,  or  strict  foreclosure 1808 

1522.  By  purchaser  at  defective  foreclosure  sale,  against  the  holder  of  a 

subsequent  incumbrance  who  was  not  joined;  asking  payment 
and  allowance  for  benefits;  also  asking  strict  foreclosure 1810 

1523.  To  foreclose  a  lien  for  an  unliquidated  sum,  for  breach  of  a  bond 

conditioned  upon  supporting  the  obligee,  and  made  a  lien  upon 
land , 1812 

1524.  The  same,  under  a  covenant  to  support  plaintiff  contained  in  a 

deed 1815 

1525.  By  trustee  for  benefit  of  bondholders;  foreclosure  of  deed  of 

trust  from  corporation 1816 

Notes  of  New  York  cases  on  parties  in  actions  to  foreclose  a 
mortgage  upon  realty 1820 
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1526.  By  assignee  of  chattel  mortgage  against  mortgagor,  subsequent 

purchaser,  other  mortgagees  and  judgment  creditors;  to  fore- 
close the  mortgage,  determine  priority  of  liens  and  to  sell 
property  in  lump 1826 

1527.  To  foreclose  a  lien  upon  a  chattel 1830 

1528.  By  sheriff  to  enforce  his  lien  upon  goods  seized  under  warrant  of 

attachment 1832 

1529.  To  foreclose  factor's  lien 1834 

1530.  To  foreclose  artisan's  lien 1834 

III.  Vendor's  and  Vendee's  Liens. 

1531.  By  vendor  who  has  conveyed,  against  purchaser  and  his  grantee 

and  judgment  creditors;  to  enforce  implied  lien  for  purchase 
money  unpaid ; 1835 

1532.  By  vendor  before  conveyance,  against  purchaser,  under  a  con- 

tract of  sale 1837 

1533.  By  vendee  to  enforce  lien  for  payments  on  account  of  the  pur- 

chase price 1839 

IV.  Redemption. 

1534.  By  mortgagor  against  mortgagee 1841 

1535.  The  same,  where  mortgagee  is  in  possession  and  has  collected 

rents  and  profits 1842 

1536.  By  junior  incumbrancer;  to  compel  holder  of  a  prior  mortgage  to 

assign  mortgage  on  payment  of  amount  due  thereon 1843 

1537/  Against  purchaser  at  foreclosure  sale,  by  one  having  interest  in  or 
lien  upon  the  premises,  who  was  not  made  a  party  to  the  fore- 
closure action ,. 1845 

1538.  Under  deed  intended  to  take  effect  as  a  mortgage;  after  grantee 

has  conveyed  to  bona  fide  purchaser 1848 

1539.  By  mortgagor  to  redeem  from  sale  to  mortgagee  at  foreclosure; 

alleging  fraud 1849 

1540.  By  lessee 1851 

1541.  For  redemption  of  chattels,  under  a  chattel  mortgage,  after  a 

voidable  sale  by  mortgagee  to  himself,  upon  default  in  its  pay- 
ment;, seeking,  also,  to  apply  upon  the  mortgage  debt  sums 
received  by  mortgagee  upon  subsequent  sales  of  the  mortgaged 
property 1852 

V.  Dower. 

1542.  For  dower I854 

1543.  Allegation  of  damages  for  withholding  of  dower 1856 

1544.  By  receiver  in  supplementary  proceedings  to  enforce  assignment  of 

dower  made  to  him Iggy 
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1545.  General  form 1861 

1546.  The  same,  setting  forth  sources  of  title 1865 

1547.  By  heir  at  law,  seeking  also  to  have  an  alleged  devise  or  conveyance 

adjudged  void 1868 

1548.  By  remainderman,  holding  vested  interest  against  other  remain- 

dermen; joining  life  tenant,  and  alleging  his  consent  to  sale.  . . .  1870 

1549.  Allegation  of  unknown  owners 1871 

1550.  Allegation  of  lien  on  undivided  share 1872 

1551.  Allegation  as  to  advancements 1872 

1552.  Allegation  of  dispute  as  to  boundaries 1873 

Note  on  who  may  bring  partition,  and  who  may  be  made  parties 

defendant,  under  New  York  statutes 1873 


CHAPTER  LXIII. 

COMPLAINTS  IN  ACTIONS  FOR  DISSOLUTION  OF  PARTNERSHIP; 
ALSO   ACTIONS   FOR   AN   ACCOUNTING. 

I.  Dissolution  of  Partnership. 

1553.  To  dissolve  a  partnership  and  for  an  accounting;  containing  alle- 

gations of  various  grounds  therefor 1879 

1554.  The  same,  on  account  of  defendant's  misappropriation  of  part- 

nership funds 1882 

1555.  By    personal    representative    of    deceased    partner    against    the 

survivor 1884 

1556.  To  reach,  as  a  partnership  asset,  a  lease  taken  by  the  defendant 

partner,  in  anticipation  of  the  termination  of  the  partnership. .  .    1886 

1557.  By  executor  of  deceased  partner,  to  set  aside  general  assignment 

made  by  survivor 1887 

1558.  For  sale  of  partnership  real  estate,  and  distribution;  account- 

ing, after  continuance  of  business  under  will  of  deceased  part- 
ner; by  survivor,  who  is  also  one  of  deceased  partner's,  execu- 
tors, against  co-executor,  widow  of  partner,  and  beneficiaries 
under  his  will 1889 

1559.  For  dissolution  of  a  voluntary  association 1898 

II.  Accounting. 

1560.  General  form;  for  an  accounting  by  one  receiving  money  or 

"    property  in  fiduciary  capacity 1902 

1561.  The  same,  another  form  where  fiduciary  collected  moneys  in  an 

official  capacity ^04 
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1562.  For  an  accounting- after  dissolution  of  partnership 1905 

1563.  Another  form,  charging  appropriation  of  assets  by  defendant, 

and  seeking  to  restrain  collection  of  further  assets 1906 

1564.  Another  form,  after  termination  of  special  partnership;  charging 

special  partner  with  wrongful  withdrawal  of  his  contribution 

to  capital 1908 

1565.  Against  stockbrokers,  to  whom  plaintiff  has  advanced  money  for 

investment  in  securities. 1910 

1566.  By  tenant  in  common  against  co-tenant  who  has  consumed  sub- 

stance of  joint  estate,  or  has  collected  more  than  his  share  of 
income  therefrom 1911 

1567.  By  receiver  or  other  fiduciary,  for  a  voluntary  accounting  with 

respect  to  his  trust  estate 1912 

1568.  Against  members  of  a  reorganization  committee  of  corporation; 

alleging  breach  of  trust,  and  for  accounting 1913 

1569.  Upon  a  joint  adventure;  where  defendant  has  taken  title  to  prop- 

erty under  agreement  to  manage  and  sell  same,  and  to  account 

to  plaintiff  for  net  proceeds 1916 


CHAPTER  LXIV. 

COMPLAINTS  IN  ACTIONS  FOR  RELIEF  FROM  FRAUD  (ACTUAL 
OR  CONSTRUCTIVE),  MISTAKE,  DURESS,  UNDUE  INFLUENCE, 
ETC. 

I.    TO  PROCURE  CANCELLATION  OR  RESCISSION. 

1570.  For  actual  fraud;  for  rescission  of  an  executory  contract,  and  re- 

payment of  advances 1920 

1571.  The  same,  to  cancel  a  deed 1922 

1572.  The  same,  to  procure  a  reconveyance 1924 

1573.  The  same,  of  executed  contract,  where  property  has  been  ex- 

changed    ig26 

1574.  The  same,  refusal  by  defendant  to  perform  condition  after  ob- 

taining plaintiff's  property 1931 

1575.  The  same,  to  rescind  sale  by  plaintiff  of  his  property 1935 

1576.  The  same,  to  open  an  account  stated I937 

1577.  The  same,  to  cancel  judgment,  decree  or  order 1939 

1578.  The  same,  to  cancel  a  release  and  to  recover  upon  original  liability .   1941 

1579.  For  constructive  fraud;  to  recover  property  obtained  by  de- 

fendant   1Q43 

1580.  The  same,  to  set  aside  a  deed 1945 

1581.  The  same,  to  set  aside  a  separation  agreement 1946 

1582.  The  same,  by  heirs  at  law,  to  set  aside  transactions  of  deceased  1948 

1583.  The  same,  by  heirs  at  law  to  recover  avails  of  deceased's  prop- 

erty obtained  by  defendant 1953 
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1584.  The  same,  to  set  aside  secret  purchase  by  plaintiff's  agent 1955 

1585.  For  mutual  mistake,  or  for  plaintiff's  mistake  and  defendant's 

fraud 1957 

1586.  The  same,  charging  plaintiff's  mistake,  and  defendant's  fraud 1958 

1587.  The  same,  to  set  aside  release 1959 

1588.  The  same,  to  correct  an  account  stated 1960 

1589.  For  defendant's  non-performance 1962 

1590.  The  same,  to  set  aside  release  delivered  on  a  condition  which  has 

not  been  satisfied 1963 

1591.  The  same,  where  the  non-performance  or  failure  of  consideration  is 

partial 1964 

1592.  For  mental  incapacity 1967 

1593.  The  same,  where  defendant  procured  plaintiff's  intoxication 1968 

1594.  For  infancy  of  plaintiff. 1968 

1595.  Ultra  vires  agreement 1969 

1596.  For  usury,  to  cancel  instrument  given  as  security 1970 

1597.  Agreement  against  public  policy;  for  cancellation  and  securing  of 

property  delivered  thereunder 1972 

II.  Fob  Reformation. 

1598.  To  reform  a  deed  by  correcting  a  mistake  in  description 1973 

1599.  The  same,  mistake  in  dimensions 1975 

1600.  The  same,  by  striking  out  a  clause  contained  therein 1976 

1601.  To  reform  terms  of  a  written  agreement 1977 

1602.  -To  reform  instrument,  and  to  recover  upon  it  as  reformed 1977 

1603.  The  same,  another  form  of  allegation 1979 

1604.  To  reform  agreement,  and  to  enjoin  pending  action  upon  it 1980 

1605.  To  reform  instrument  by  insertion  of  omitted  clause,  and  to  re- 

cover damages  for  breach  of  such  provision 1982 

1606.  To*  reform  agreement,  rescind  releases  exchanged,  and  recover 

back  overpayment  made 1983 


CHAPTER  LXV. 

COMPLAINTS      IN     ACTIONS      TO      REMOVE      OR      PREVENT     A 
CLOUD    ON    TITLE. 

1607.  To  have  tax  deed  or  certificate  of  tax  sale  surrendered  and  cancelled  1987 

1608.  To  have  tax  lease  cancelled 1989 

1609.  To  vacate  an  illegal  municipal  assessment. 1990 

1610.  To  cancel  tax  on  real  estate;  claim  of  exemption  from  taxation 1992 

1611.  By  devisee,  to  have  sheriff's  deed  on  execution  set  aside 1993 

1612.  By  heir  at  law  to  cancel  deed  fraudulently  obtained  by  another  heir 

at  law 1994 

1613.  To  set  asidp  deed  made  during  infancy  or  incompetency 1995 
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1614.  To  have  a  forged  mortgage  set  aside  and  cancelled  of  record. ....     *»»' 

1615.  To  have  mortgage  cancelled  and  discharged  upon  ground  of  having 

been  procured  under  duress l ' 

1616.  To  cancel  a  mortgage  as  usurious 

1617.  To  prevent  a  threatened  cloud,  and  to  compel  the  surrender  of  an 

unrecorded  mortgage  given  to  defendant  as  security  for  a  lia- 
bility since  terminated 

1618.  Another  form  to  prevent  a  threatened  lien;  to  have  a  tax  lease  sur- 

rendered and  cancelled ^004 

1619.  To  enjoin  a  municipal  corporation  from  giving  a  lease  of  lands 

sold  for  non-payment  of  an  illegal  assessment  for  local  improve- 
ments   


CHAPTER  LXVI. 


COMPLAINT  IN   ACTION   TO   MARSHAL   ASSETS. 

1620.  By  owner  of  securities,  which,  with  other  securities,  belonging  to 
the  wrongdoer,  have  been  pledged  without  plaintiff's  authority, 
to  a  third  person 2009 


2006 


CHAPTER  LXVII. 


COMPLAINTS   IN   ACTIONS   FOR   INJUNCTIONS. 

\  • 

1621.  To  obtain  mandatory  injunction,  compelling  restoration  of  former 

condition 2013 

1622.  To  enjoin  former  agent  from  claiming  to  represent  principal,  after 

revocation  of  agency 2014 

1623.  To  restrain  sale  of  personal  property  in  violation  of  plaintiff's 

rights  therein 2015 

1624.  To  restrain  negotiation  of  notes 2015 

1625.  To  restrain  breach  of  an  agreement  not  to  bring  an  action  at  law.  .   2016 

1626.  To  enjoin  further  action  on  maturing  installments  pending  an  ap- 

peal, to  prevent  multiplicity  of  actions 2020 

1627.  To  restrain  former  employee  from  entering  employ  of  rival  con- 

cern     2022 

1628.  To  restrain  former  employee  from  disclosing  or  using  trade  secrets  2024 

1629.  To  restrain  former  employee,  agreeing  to  furnish  special,  unique 

or  extraordinary  services,  from  rendering  such  services  to  an- 
other    2025 

1630.  To  restrain  former  employee  from  soliciting  plaintiff's  customers, 

in  violation  of  express  agreement  not  to  do  so 2027 
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1631.  The  same,  where  no  express  agreement  not  to  do  so  exists 2028 

1632.  To  restrain  seller  of  business  and  good  will  from  entering  into 

competition  with  plaintiff 2029 

1633.  To  restrain  violation  of  covenant  to  handle  only  plaintiff's  goods. .  2033 

1634.  To  restrain  unfair  competition 2035 

1635.  To  restrain  unfair  competition  by  infringement  of  trade-mark,  or 

label,  and  for  damages 2037 

1636.  By  corporation,  to  enjoin  use  of  a  corporate  name  which  so  closely 

resembles  plaintiff's  name  as  to  be  calculated  to  deceive  public. .  2040 

1637.  To  restrain  infringement  of  label  of  labor  union 2043 

1638.  To  enjoin  infringement  of  letters  patent;  by  owner  of  patent, 

and  exclusive  licensee 2044 

1639.  To  enjoin  violation  of  terms  of  license  under  letters  patent 2047 

1640.  Against  labor  union  and  individuals,  to  enjoin  boycott  and  inter- 

ference with  plaintiff's  business    2048 

1641.  By  private  consumer  to  enjoin  public  service  corporation  from 

raising  rates  in  violation  of  condition  of  franchise,  or  because 
such  rates  will  be  excessive 2050 

1642.  To  enjoin  violation  of  easement,  or  equitable  servitude 2052 

1643.  To  enjoin  telephone  company  from  placing  poles  in  street,  and 

for  damages  for  injuries  to  shade  trees  therein 2054 

1644.  To  enjoin  operation  of  surface  railroad  in  highway  in  front  of 

plaintiff's  premises 2055 

1645.  By  abutting  owner,  against  elevated  railroad;  to  recover  damages, 

and  to  restrain  future  operation * 2057 


CHAPTER  LXVIII. 

COMPLAINTS   IN   ACTIONS   OF   INTERPLEADER. 

1646.  Strict  interpleader;  short  form  where  money  or  property  has  been 

deposited  with  plaintiff 2063 

1647.  By  life  insurance  company,  to  interplead  rival  claimants  of  the 

avails  of  a  policy  issued  by  it 2065 

1648.  For  interpleader  under  statute  (N.  Y.  Code  Civ.  Pro.,  §  820a) 2068 

1649.  Against   two   or  more   brokers   claiming  commissions  on  same 

transaction,  under  different  employments 2070 

1650.  By  bailee,  impleading  rival  claimants  who  have  brought  replevin 

actions 2071 

1651.  By  warehouseman 2072 

1652.  Plaintiff  the  owner  of  realty  on  which  liens  have  been  filed,  and  who 

owes  a  balance  to  a  contractor 2073 

1653.  Allegations  by  supplemental  complaint  after  original  defendant 

secures  an  order  of  interpleader 2074 

1654.  Supplemental  complaint,  where  an  adverse  claimant  has  been 

added  by  order  of  court 2076 
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CHAPTER  LXIX. 

COMPLAINTS    IN    ACTIONS    RELATING    TO    EXPRESS    AND    CON- 
STRUCTIVE  TRUSTS. 

Form  No.  I.  To  impress  and  enforce  a  trust.  Page 

1655.  To  hold  defendant  as  a  trustee  ex  maleficio,  and  to  compel  an  ac- 

counting by  him  for  money  or  property  received  by  him  with 
knowledge  of  wrongful  diversion 2078 

1656.  To  impress  a  trust  upon  property  received  under  a  promise  to  pay 

a  sum  to  the  plaintiff,  or  received  under  the  influence  of  a 
confidential  relation 2080 

1657.  By  creditors  against  one  purchasing  assets  of  debtor  under  agree- 

ment inducing  them  to  withhold  bidding 2081 

1658.  To  impress  a  trust  on  savings  bank  deposit 2084 

1659.  To  impress  a  trust  upon  property  purchased  by  a  trustee  for  his 

individual  benefit 2085 

1660.  To  enforce  a  testamentary  trust  for  plaintiff's  support 2087 

1661.  To  impress  a  trust  upon  funds  fraudulently  taken  from  plaintiff 

and  deposited  in  banks  and  invested  in  real  property 2089 

1662.  To  impress  a  trust  upon  proceeds  of  life  insurance  policy,  where 

premiums  thereon  have  been  paid  with  money  stolen  from 
plaintiff 2094 

1663.  To  enforce  a  declaration  of  trust  in  real  property,  against  trustee 

and  a  subsequent  grantee 2097 

1664.  To  impress  a  trust  upon  and  reach  property  of  a  corporation 

which  has  been  merged  or  consolidated  with  another 2101 

1665.  By  trustee  to  set  aside  his  own  act  in  violation  of  trust 2102 

II.    TO  REMOVE  TRUSTEE. 

1666.  To  remove  trustee  and  pass  his  account 2104 

III.    To  CONSTRUE  A  TRUST. 

1667.  By  executor,  for  construction  of  will,  asking  repayment  of,  or  pro- 

tection from   liability  upon,    payments   previously  made  by 
mm 2108 

1668.  The  same,  another  form,  submitting  specific  questions  in  prayer 

for  judgment 2111 

1669.  By  trustee,  seeking  instructions 2113 

IV.  For  an  accounting. 

1670.  Action  by  or  against  a  trustee  for  an  accounting 2115 
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CHAPTER  LXX. 

COMPLAINTS   IN   ACTIONS    BY   STOCKHOLDEBS. 

Form  No.  Page 

I.  To  Enforce  a  Right  op  the  Corporation. 

1671.  Against  corporation  and  directors,  for  misconduct  of  directors. .  2118 

II.  To  enforce  a  non-derivations  right. 

1672.  To  enjoin  an  unauthorized  issue  of  preferred  stock 2121 

1673.  By  minority  stockholders,  against  corporation  and  directors,  to 

enjoin  an  issue  of  stock  and  bonds  for  a  fraudulent  purchase 
from  a  defendant  director 2124 

1674.  By  stockholder  to  obtain  proportionate  share  of  amount  of  in 

crease  in  capital  stock 2128 


CHAPTER  LXXI. 

COMPLAINTS   IN   MISCELLANEOUS   ACTIONS   IN   EQUITY. 

1675.  To  set  aside  wrongful  expulsion  from  voluntary  association 2130 

1676.  To  set  aside  an  award  of  arbitrators 2133 

1677.  Against  a  special  partner,  who  withdraws  contribution  to  limited 

partnership 2135 

1678.  To  have  absolute  transfer  of  personalty  adjudged  to  have  been  for 

security  only 2137 

1679.  To  prevent  multiplicity  of  actions 2138 

1680.  By  one  executor  against  his  co-executor,  to  establish  and  enforce 

collection  of  a  debt  due  testator 2140 

1681.  To  determine  validity  of  unmatured  claim  against  estate 2141 

1682.  To  compel  executors  to  exercise  power  of  sale 2142 

1683.  To  obtain  a  set-off 2142 

1684.  To  compel  issuance  of  new  security  to  replace  lost  or  destroyed 

negotiable  security 2144 

"1685.  To  register  title  (under  New  York  Torrens  System) 2146 
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PART  II. 

DEMURRERS. 

CHAPTER  LXXII. 

FpRMS   OF   DEMURRERS. 

Form  No.  Pa«"e 

(a)  To  Complaint. 

1686.  No  jurisdiction  of  the  person  of  defendant 2155 

1687.  The  same,  of  the  subject  of  action 2155 

1688.  For  plaintiff's  incapacity  to  sue 2156 

1689.  The  same,  another  form 2157 

1690.  For  pendency  of  another  action  for  the  same  cause .  2157 

1691.  Misjoinder  of  parties  plaintiff 2157 

1692.  The  same,  another  form 2158 

1693.  The  same,  another  form 2158 

1694.  The  same,  another  form 2158 

1695.  For  defect  of  parties  plaintiff 2158 

1696.  Defect  of  parties  defendant 2159 

1697.  Another  form;  non-joinder  of  joint  obligors 2160 

1698.  Improper  joinder  of  actions;  a  cause  of  action  accruing  to  testator 

with  one  accruingHo  executor 2160 

1699.  The  same,  actions  based  on  separate  instruments  not  affecting  all 

defendants 2161 

1700.  The  same,  causes  of  action  for  breach  of  contract  and  for  tort.  . .  .   2162 

1701.  The  same,  an  action  for  breach  of  covenant  of  quiet  enjoyment  of 

premises,  and  for  trespass 21*62 

1702.  The  same,  for  a  demand  on  contract,  and  for  a  statutory  penalty.  .   2162 

1703.  The  same,  where  all  of  the  defendants  are  not  affected  by  each 

cause  of  action 2 163 

1704.  The  same,  another  form,  complaint  against  principal  and  surety  on 

their  separate  obligations 2163 

1705.  The  same,  one  action  on  express  contract  against  one  defendant, 

and  another  on  implied  contract  against  the  other  defendant 2164 

1706.  The  same,  joinder  of  inconsistent  causes  of  action 2164 

1707.  The  same,  another  form .• 2164 

1708.  The  same,  another  form 2165 

1709.  The  same,  to  actions  included  in  original  and  supplemental  com- 

plaints    2165 

1710.  For  insufficiency 2166 

1711.  The  same,  to  original  and  supplemental  complaints 2166 

(b)  To  Answer. 

1712.  To  defense  of  new  matter  in  answer 2166 

1713.  The  same,  several  defenses 2167 
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Form  No.  Page 

1714.  To  counterclaim,  where  defendant  does  not  demand  affirmative 

relief 2167 

1715.  To  answer  setting  up  new  matter  as  a  combined  defense  and  as  a 

counterclaim  not  demanding  affirmative  relief 2167 

1716.  To  new  matter  in  answer  which  is  interposed  both  as  a  defense  and 

as  a  counterclaim  on  which  affirmative  relief  is  demanded 2168 

1717.  To  a  partial  defense 2168 

1718.  To  a  partial  defense,  where  it  is  not  stated  therein  to  be  a  partial 

defense 2168 

1719.  To  counterclaim;  for  want  of  jurisdiction 2168 

1720.  The  same,  that  defendant  has  not  legal  capacity  to  recover  upon  it  2168 

1721.  The  same,  another  action  pending 2169 

1722.  The  same,  that  counterclaim  is  not  of  the  character  permitted  by- 

Code 2169 

1723.  The  same,  counterclaim  in  tort  pleaded  against  contract,  or  con- 

tract interposed  against  tort 2170 

1724.  The  same,  for  insufficiency 2170 

(c)  To  Reply. 

1725.  To  reply 2170 


PART   HI. 

ANSWERS 

CHAPTER  LXXIII. 

DENIALS. 

1726.  General  denial 2172 

1727.  The  same,  another  form 2172 

1728.  General  denial  to  one  of  several  causes  of  action 2173 

1729.  General  denial,  by  paragraphs,  of  a  part  of  the  pleading 2173 

1730.  General  or  omnibus  denial  of  all  other  allegations 2173 

1731.  Denial  on  information  and  belief 2174 

1732.  General  denial  of  knowledge  or  information  sufficient  to  form  a 

belief.. 2174 

1733.  The  same,  another  form 2175 

1734.  The  same,  another  form * 2175 

1735.  General  denial  of  knowledge  or  information,  etc.,  by  several  de- 

fendants answering  together 2175 

1736.  Denial  of  knowledge,  etc.,  explaining  ignorance 2176 

1737.  Specific  denial 2176 

1738.  Another  form 2176 
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Form  No.  Paqb 

1739.  Specific  denial  of  knowledge  or  information  sufficient  to  form  a 

belief •  •  •  •  2177 

1740.  Specific  denial  of  allegation  containing  several  elements;  avoiding 

a  negative  pregnant 2177 

1741.  The  same,  specific  denial  of  plaintiff's  performance 2177 

Note  on  forms  of  denials  under  New  York  practice 2178 

Note  on  the  effect  of  a  denial  under  Code  Procedure 2188 


CHAPTER  LXXIV. 

DEFENSES  IN   ABATEMENT. 

1742.  No  jurisdiction  of  the  action;  by  foreign  corporation 2191 

1743.  That  the  court  should  decline  to  take  jurisdiction  of  the  action .  .  2192 

1744.  No  jurisdiction  of  the  person 2192 

1745.  The  same,  by  domestic  corporation  sued  in  a  county  court 2193 

1746.  The  same,  by  a  foreign  corporation  when  sued  by  non-resident .  .  2193 

1747.  Allegation  in  a  court  other  than  a  United  States  court  that  defend- 

ant is  a  foreign  consul  or  vice-consul 2194 

1748.  Action  premature 2194 

1749.  Breach  of  condition  to  refer  dispute  to  arbitration 2194 

1750.  That  plaintiff  has  an  adequate  remedy  at  law 2195 

1751.  Coverture  of  plaintiff 2197 

1752.  Infancy  of  plaintiff 2197 

1753.  General  answer  of  infant  or  incompetent  in  foreclosure,  partition, 

etc • 2197 

1754.  Alien  enemy 2198 

1755.  Domestic  enemy 2198 

1756.  No  such  corporation 2199 

1757.  Defendant  an  Indian 2199 

1758.  Another  action  pending 2199 

1759.  Another  form;  in  case  of  a  counterclaim 2200 

1760.  Former  action  pending  to  recover  an  installment  under  same  con- 

tract, and  commenced  after  installment  now  sued  on  was  due. .  2201 

1761.  Misnomer 2201 

1762.  Non-joinder  of  party  plaintiff;  of  one  who  was  a  joint  party  with 

plaintiff  to  the  contract 2202 

1763.  The  same,  in  case  of  indorsement 2202 

1764.  Non-joinder  of  joint  owners  in  actions  relative  to  land 2202 

1765.  Non-joinder  of  necessary  parties  in  equity  cause 2202 

1766.  Non-joinder  of  a  co-administrator 2203 

1767.  Non-joinder  of  a  co-executor 2203 

1768.  Non-joinder  of  a  tenant  in  common  as  to  part  of  the  goods 2204 

1769.  Non-joinder  in  tort;  joint  interest  in  plaintiff  and  a  third  person. .  2204 

1770.  Non-joinder  of  necessary  defendant;  non-joinder  of  one  who  was 

a  joint  party  to  the  contract 2205 
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Form  No.  Page 

1771.  The  same,  partnership  of  defendant  with  a  third  person 2206 

1772.  The  same,  non-joinder  of  joint  obligor 2207 

1773.  Plaintiff  not  the  real  party  in  interest 2207 

1774.  The  same,  that  a  receiver  of  plaintiff's  property  has  been  ap- 

pointed in  supplementary  proceedings 2208 

1775.  The  same,  that  plaintiff  has  been  adjudged  a  bankrupt 2209 

1776.  The  same,  allegation  of  subsequent  bankruptcy  and  appointment 

of  trustee,  where  plaintiff  sues  as  assignee  for  benefit  of  creditors  2210 

1777.  Garnishment  of  claim  in  an  action  pending  in  another  State 2210 


CHAPTER  LXXV. 

DEFENSES     ON     THE     MERITS— APPLICABLE     TO     ACTIONS 
GENERALLY. 

1778.  Accord  and  satisfaction 2213 

1779.  The  same,  when  occurring  after  action  brought 2214 

1780.  The  same,  satisfaction  by  one  of  several  joint  tort  feasors 2215 

1781.  Arbitration  and  award .  2216 

1782.  Estoppel,  by  deed 2216 

1783.  Estoppel  by  record,  by  former  judgment 2217 

1784.  The  same,  on  foreign  judgment 2219 

1785.  The  same,  former  judgment  involving  determination  of  a  particular 

issue  adverse  to  plaintiff's  present  contention 2221 

1786.  The  same,  on  judgment  of  a  different  character,  but  which  neces- 

sarily involved  the  same  issues 2221 

1787.  The  same,  another  form 2223 

1788.  The  same,  by  determination  in  special  proceeding 2224 

1789.  Estoppel  in  pais;  by  prior  election  of  inconsistent  remedy ....  2225 

1790.  The  same,  another  form 2226 

1791.  The  same,  another  form 2227 

1792.  The  same,  by  acceptance  of  benefits 2227 

1793.  The  same,  by  conduct 2228 

1794.  Former  recovery  on  an  indivisible  contract 2228 

1795.  The  same,  recovery  of  an  installment  after  entire  balance  had  be- 

come due 2229 

1796.  The  same,  former  recovery  against  and  satisfaction  by  joint  tort 

feasor 2230 

1797.  The  same,  former  recovery  against  and  satisfaction  by  defendant's 

principal  or  agent 2230 

1798.  Statute  of  limitations,  in  action  on  contract." 2231 

i799.  The  same,  in  action  for  tort 2233 

1800.  The  same,  in  action  against  municipality 2233 

1801.  The  same,  by  a  foreign  corporation 2233 

1802.  The  same,  in  judgment  creditor's  action 2234 
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Form  No.  Page 

1803.  The  same,  action  upon  judgment  or  decree  for  money. 2234 

1804.  The  same,  excluding  additional  time  allowed  when  original  debtor 

has  died  within  this  state •  -  ■  2235 

1805.  The  same,  where  running  of  the  statute  depends  upon  plaintiff's 

knowledge 2235 

1806.  The  same,  to  items  in  an  account  stated ....". 2236 

1807.  The  same,   by  personal  representative  who  has  rejected  claim 

against  estate •  ■  -  2236 

1808.  Foreign  statute  of  limitations  (under  Code  Civ.  Pro.,  §  390) 2237 

1809.  The  same,  another  method  of  averment 2238 

1810.  The  same,  form  under  Code  Civ.  Pro.,  §  390a 2239 

1811.  Limitation  of  action  by  terms  of  contract 2239 

1812.  Ratification 2240 

1813.  Release;  general  form 2240 

1814.  The  same,  separate  plea  by  a  joint  debtor 2241 

1815.  The  same,  by  co-partners,  alleging  release  to  one  partner 2242 

1816.  The  same,  release  given  to  another  joint  tort  feasor 2242 

1817.  Waiver  of  tort 2243 

1818.  Waiver  of  provision  of  contract 2243 

1819.  Unconstitutionality  of  statute 2244 


CHAPTER  LXXVI. 

AVERMENTS  RELATING  TO  PARTICULAR  CLASSES  OF  PERSONS 
AND  THEIR  TITLE  OR  CAPACITY  TO  SUE  AND  BE  SUED — APPLI- 
CABLE TO  ACTIONS  GENERALLY. 

1820.  Specific-denial  of  assignment  of  instrument 2245 

1821.  Specific  denial  of  assignment  of  claim  or  cause  of  action 2245 

1822.  Answer  in  United  States  court  that  assignment  was  colorable  to 

give  jurisdiction 2246 

1823.  Champerty,  or  maintenance 2246 

1824.  Specific  denial  that  defendant  is  executor  or  administrator 2247 

1825.  That  executor  renounced 2247 

1826.  That  estate  has  been  fully  administered 2248 

1827.  Denial  of  incorporation 2248 

1828.  Averment  raising  the  issue  of  corporate  capacity  of  a  party  in  New 

York ^ 2249 

1829.  That  plaintiff  a  foreign  stock  corporation,  has  failed  to  obtain  a 

certificate  of  authority  to  do  business  within  the  state 2250 

1830.  That  foreign  corporation  plaintiff  has  not  paid  license  fee 2250 

1831.  Specific  denial  of  partnership 2251 

1832.  Allegation  that  defendant  was  a  special  partner 2252 

1833.  By  municipal  corporation;  failure  to  present  claim  for  adjustment  2252 
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CHAPTER  LXXVII. 

DENIAL   AND    INVALIDITY   OF   CONTRACT   SUED    ON. 

Form  No.  I.  Denials.  pAGE 

1834.  Specific  denial  of  contract 2254 

1835.  That  corporate  officers  acted  without  authority 2254 

1836.  The  same,  another  form 2255 

1837.  Denial  of  signature  to  contract 2255 

1838.  Repudiation  of  agreement  made  by  an  agent 2256 

1839.  Specific  denial  of  deed 2256 

1840.  The  same,  another  form 2256 

1841.  Specific  denial  of  conditional  execution  or  delivery 2256 

1842.  Denial    of   delivery   and   allegation   that   the  delivery   was   in 

escrow 2257 

1843.  The  same,  another  form 2257 

1844.  Specific  denial  of  indebtedness 2258 

1845.  The  same,  admitting  part 2258 

II.  Invalidity  of  the  contract  sued  on. 

1846.  That  the  contract  was  a  cover  for  a  wager 2259 

1847.  That  the  debt  was  for  money  lost  at  play .   2260 

1848.  That  the  contract  sued  on  is  a  foreign  one,  void  by  the  law  of  the 

place 2260 

1849.  Action  for  purchase  price  of  or  upon  instrument  given  as  security 

for  liquors  sold  in  saloon  on  credit.  .  . '. 2261 

1850.  Infancy  of  defendant 2261 

1851.  Coverture  of  the  defendant 2262 

1852.  Insanity  of  promissor 2262 

1853.  Incompetency  of  promissor 2262 

1854.  Violation  of  statute;  use  by  plaintiff  of  fictitious  firm  name 2263 

1855.  Use  by  plaintiff  of  assumed  name  or  designation  in  carrying  on 

business 2264 

1856.  Fraud  in  procuring  agreement 2264 

1857.  Duress,  by  imprisonment 2265 

1858.  The  same,  by  threats 2265 

1859.  The  same,  by  threats  of  prosecution  for  crime  and  securing  the 

instrument  sued  on  to  compound  the  felony 2266 

1860.  Agreement  against  public  policy,  in  consideration  of  giving  evi- 

dence   2267 

1861.  The  same,  contract  tending  to  create  monopoly 2267 

1862.  The  same,  another  form 2267 

1863.  The  same,  that   contract  provisions  amounted  to  imposing  a 

penalty  and  not  for  liquidated  damages 2268 

1864.  The  same,  that  contract  was  for  corrupt  purpose  of  influencing 

legislation 2268 

1865.  The  same,  that  plaintiff  corruptly  influenced  defendant's  agent 

or  employee  to  make  the  contract 2268 
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1866.  Statute  of  Frauds;  agreement  relating  to  lands 2269 

1867.  The  same,  lease  for  more  than  a  year 2271 

1868.  The  same,  agreement  not  to  be  performed  within  one  year 2271 

1869.  The  same,  special  promise  to  answer  for  debt,  etc.,  of  another 2272 

1870.  The  same,  as  to  agreement  in  consideration,  of  marriage 2273 

1871.  The  same,  sale  of  personal  property 2273 

1872.  The  same,  promise  to  pay  a  debt  discharged  in  bankruptcy 2273 

1873.  The  same,  statute  of  another  state 2274 

1874.  Ultra  vires  of  corporation 2274 

1875.  The  same,  another  form 2275 

1876.  Usury,  by  ante-dating  security 2277 

1877.  That  tax  on  transfer  of  stock  was  not  paid 2278 


CHAPTER  LXXVIII. 

PAYMENT,  PERFORMANCE,  OR  DISCHARGE  OF  THE  CONTRACT 
SUED  ON — APPLICABLE  IN  ACTIONS  ON  CONTRACT  GENER- 
ALLY. 

1878.  Payment 2280 

1879.  The  same,  another  form 2232 

1880.  The  same,  payment  after  action 2282 

1881.  The  same,  payment  after  action  brought  through  a  settlement  of 

foreign  judgment 2283 

1882.  The  same,  made  to  plaintiff's  assignor  before  notice 2283 

1883.  The  same,  payment  to  another  for  plaintiff 2284 

1884.  The  same,  in  case  of  an  agreement  to  apply  indebtedness  upon  a 

mortgage  given  by  the  plaintiff 2284 

1885.  The  same,  made  to  sheriff  upon  judgment  against  plaintiff 2285 

1886.  The  same,  debt  garnisheed  in  another  state 2286 

1887.  The  same,  payment  other  than  by  money 2287 

1888.  The  same,  another  form 2288 

1889.  The  same,  that  defendant  gave  his  negotiable  note  in  payment 

which  has  not  matured 2288 

1890.  The  same,  negotiable  draff  accepted  in  payment,  which  plaintiff 

has  lost '; 2289 

1891.'  The  same,  delivery  to  plaintiff  of  note  of  third  person 2289 

1892.  The  same,  that  defendant  accepted  a  bill  for  part  of  the  debt,  which 

plaintiff  has  negotiated 2290 

1893.  The  same,  that  plaintiff  has  taken  a  higher  security  by  a  bond  .  .   2291 

1894.  The  same,  payment  by  check  which  plaintiff  was  negligent  in 

presenting , 2291 

1895.  The  same,  that  a  chattel  mortgage  was  given  to  secure  a  debt, 

under  which  the  plaintiff  took  the  mortgaged  property '  2292 

1896.  Part  payment <r>Q1 
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1897.  Denying  the  promise  as  to  part,  and  pleading  payment  as  to 

residue 2293 

1898.  Reducing  value  and  pleading  payment 2293 

1899.  Merger  of  plaintiff's  claim  in  a  judgment 2293 

1900.  Novation;  by  substitution  of  new  creditor 2294 

1901.  The  same;  by  substitution  of  new  debtor 2294 

1902.  The  same,  another  form 2294 

1903.  Demand  before  or  after  the  plaintiff's  tender 2295 

1904.  Gift  inter  vivos 2295 

1905.  Performance 2296 

1906.  Tender  of  payment 2296 

1907.  Tender  as  to  part,  and  payment  as  to  part 2298 

1908.  Denial  of  part,  and  tender  of  residue 2298 

1909.  Compromise .  .' 2298 

1910.  Composition  deed 2299 

1911.  Want  of  consideration .  2299 

1912.  Rescission  of  contract 2300 

1913.  The  same,  by  non-happening  of  an  event  upon  which  the  contract 

depends 2300 

1914.  Subsequent  modification 2300 

1915.  The  same,  by  surety,  alleging  a  subsequent  alteration  of  the  con- 

tract   2301 

1916.  The  same,  by  surety,  showing  neglect  to  sue  principal  after  request  2302 

1917.  Extension  of  time  of  payment 2303 

1918.  Counterclaim  for  reformation  and  enforcement  as  reformed 2303 

1919.  Discharge  in  bankruptcy 2304 

1920.  The  same,  a  fuller  form 2305 

1921.  The  same,  discharge  in  a  foreign  jurisdiction 2308 

1922.  The  same,  discharge  by  means  of  composition  with  creditors ....  2309 

1923.  Discharge  in  insolvency 2310 

1924.  Set-off.  .    .  .  : 2311 

1925.  The  same,  by  executors 2311 

1926.  The  same,  in  an  action  by  executors 2312 

1927.  The  same,  by  reason  of  an  overpayment  on  previous  accounts .  . .  2312 

1928.  The  same,  in  action  by  trustee  in  bankruptcy  to  recover  preferen- 

tial payments 2313 


CHAPTER  LXXIX. 

DEFENSES   IN  VARIOUS  ACTIONS   ON   CONTRACT. 

I.  For  money  lent,  paid  and  received. 

1929.  Money  lent;  specific  denial  that  money  was  lent 2320 

1930.  The  same,  that  collateral  was  given 2320 

1931.  The  same,  usury 2321 

1932.  Money  paid;  specific  denial  of  fact  of  payment 2321 
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1933.  The  same,  specific  denial  of  request  to  pay ■'•■•■   2321 

1934.  The  same,  that  plaintiff  surety  had  collateral 2322 

1935.  The  same,  that  plaintiff  as  co-surety  has  secured  property  of  prin- 

cipal    2322 

1936.  Money  received;  specific  denial  that  money  was  received 2323 

1937.  The  same,  accounting  and  payment '■  ■  ■   2323 

1938.  The  same,  by  bank,  sued  for  balance  of  deposit,  alleging  plaintiff's 

negligence  in  issuing  checks 2323 

II.  Fob  goods  sold. 

1939.  Specific  denial  by  one  sued  as  joint  purchaser ...  2324 

1940.  Specific  denial  of  purchase  from  plaintiff 2325 

1941.  Specific  denial  of  plaintiff's  title 2325 

19*42.  By  husband;  specific  denial  of  goods  being  necessaries 2326 

1943.  The  same,  that  he  supplied  sufficient  means  to  wife 2326 

1943a.  The  same;  credit  extended  solely  to  wife.  .  . 2326 

1944.  Non-acceptance  of  goods .  2326 

1945.  That  contract  was  for  "sale  or  return,"  and  goods  were  returned  2327 

1946.  That  sale  was  with  right  to  return  if  goods  were  unsatisfactory.  .  2327 

1947.  Return  of  portion  of  goods 2328 

1948.  Credit  unexpired 2328 

1949.  That  plaintiff  agreed  to  take  note  in  part  payment 2329 

1950.  That  plaintiff  elected  to  rescind  the  contract  and  retook  the  goods 

with  defendant's  consent 2329 

1951.  Another  form;  plaintiff's  election  to  rescind  sale  on  ground  of  fraud, 

and  that  judgment  was  recovered  by  plaintiff  against  defend- 
ant's assignee 2330 

1952.  Recoupment  for  breach  of  warranty;  on  an  express  warranty..  .  .   2331 

1953.  The  same,  where  the  warranty  was  oral,  and  the  contract  of  sale 

in  writing  and  annexed  to  complaint 2333 

1954.  The  same,  on  a  sale  by  sample 2334 

1955.  The  same,  recoupment  because  of  latent  defects 2335 

1956.  Set-off;  against  plaintiff's  factor 2336 

1957.  Recoupment  by  setting  forth  the  contract  and  showing  plaintiff's 

breach 2337 

1958.  The  same,  where  plaintiff  is  the  assignee,  and  has  not  declared 

upon  the  special  contract 2338 

1959.  Payment  in  part,  and  deficiency  in  the  goods  exceeding  the  bal- 

ance, with  counterclaim  for  excess 2339 

1960.  That  the  contract  was  an  entire  one,  and  plaintiff  has  not  fully 

performed 2341 

1961.  Counterclaim  for  rescission  on  the  ground  of  fraud  or  mistake  2341 

1962.  That  the  contract  cannot  be  enforced,  because  of  a  statutory  bar .   2342 

III.  Foe  work,  labor  and  services. 

1963.  Specific  denial  x>i  reasonable  value  of  services 2342 

1964.  Accounting  and  payment 2343 
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1965.  Specific  denial  of  performance;  work  unfinished,  and  architect's 

certificate  not  obtained 2344 

1966.  That  employment  was  for  definite  period,  and  plaintiff  failed  to 

complete 2345 

1967.  That  defendant  countermanded  the  order 2345 

1968.  That  defendant  terminated  the  employment 2346 

1969.  Invalidity  of  contract;  plaintiff  insurance  broker  not  licensed  2346 

1970.  The  same,  plaintiff  not  a  registered  plumber 2346 

1971.  Real  estate  broker;  that  commissions  were  only  payable  upon  con- 

summation of  sale 2347 

1972.  The  same,  that  plaintiff's  employment  was  not  exclusive,  and  sale 

made  through  another  broker 2347 

1973.  The  same,  that  broker  was  adversely  interested;  broker  secretly 

purchasing  property  for  himself 2348 

1974.  The  same,  broker  secretly  acting  for  other  party 2348 

1975.  That  plaintiff,  employed  as  agent,  was  also  acting  secretly  as  the 

employee  or  agent  of  other  party  to  transaction 2349 

1976.  Partial  defense  of  cancellation  before  full  performance  by  plaintiff  2350 

1977.  That  condition  precedent  to  plaintiff's  action  has  not  been  com- 

plied with;  provision  that  a  third  person  shall  determine  certain 
facts,  amounts  or  values 2350 

1978.  The  same,  that- architect's  certificate  was  procured  by  fraud  or 

collusion 2351 

1979.  The  same,  that  attorney  has  not  accounted  for  moneys  received  2352 

1980.  That  plaintiff  agreed  that  payment  of  salary  might  be  postponed  2352 

1981.  That  services  were  rendered  in  repairing  defects  in  article  sold 

which  were  covered  by  agreement  to  keep  in  repair 2353 

1982.  Counterclaim  for  negligence  in  performance  of  services  sued  upon  2353 

1983.  The  same,  against  carriers  for  their  negligence 2354 

1984.  The  same,  for  damages  because  of  plaintiff's  failure  to  render 

proper  service 2354 

1985.  The  same,  for  damages  caused  by  plaintiff's  incompetency 2355 

1896.  The  same,  worthlessness  of  service,  causing  damage 2355 

1987.  Counterclaim  for  conversion  of  property  in  plaintiff's  custody .  . .   2357 

1988.  Subsequent  modification,  and  plaintiff's  failure  to  perform   as 

modified 2357 

1989.  Deduction  for  delay 2357 

1990.  The  same,  setting  up  counterclaim  for  special  damages  resulting 

from  the  delay 2358 

IV.  Bills,  notes  and  checks. 

1991.  Specific  denial  of  making  or  acceptance,  or  of  delivery 2360 

1992.  That  instrument  was  stolen  while  incomplete 2362 

1993.  Unauthorized  acceptance  in  name  of  corporation 2362 

1994.  Specific  denial  of  indorsement 2362 

1995.  That  defendant  indorsed  only  as  a  corporate  officer  for  corporate 

purposes 2363 
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1996.  Specific  denial  of  transfer  to  plaintiff 2364 

1997.  Qualified  admission  of  note 2364 

1998.  That  plaintiff  is  not  the  owner  or  holder 2364 

1999.  Specific  denial  of  presentment 2365 

2000.  Specific  denial  of  presentment  and  demand  and  notice  to  defendant 

indorser 2365 

2001.  Specific  denial  of  notice 2366 

2002.  Specific  denial  of  acceptance,  presentment  or  protest 2366 

2003.  Specific  denial  of  excuse  for  non-presentment 2367 

2004.  Failure  to  tender  collateral  at  time  of  presentment  of  note 2367 

2005.  Indorsement  in  another  jurisdiction  than  plaintiff  alleges 2367 

2006.  Payment  after  maturity  to  holder  before  transfer  to  plaintiff.  .  .  2368 

2007.  Payment  after  maturity  to  payee  without  notice  of  transfer  to 

plaintiff  after  maturity 2368 

2008.  Payment  before  maturity  to  a  prior  holder 2368 

2009.  Mistake  in  amount  of  note 2368 

2010.  Alteration  of  the  instrument 2369 

2011.  The  same,  another  form 2370 

2012.  The  same,  another  form 2370 

2013.  Illegality  of  the  consideration;  for  a  gambling  debt 2371 

2014.  The  same,  wagering  contract 2371 

2015.  The  same,  to  induce  holder  to  sign  a  composition  deed 2372 

2016.  Usury  in  making  note 2373 

2017.  The  same,  a  shorter  form 2374 

2018.  The  same,  usury  in  the  discount  of  an  accommodation  note.  .  .  2375 

2019.  The  same,  that  the  bill  was  given  to  secure  the  performance  of 

a  usurious  contract  between  the  acceptor  and  a  third  person .  2376 

2020.  Illegal  interest  included  in  note 2377 

2021.  Want  of  consideration;  plaintiff  the  payee 2377 

2022.  The  same,  that  the  note  was  made  or  indorsed  for  accommodation  2378 

2023.  The  same,  by  indorser  before  delivery,  for  accommodation  of 

payee 2379 

2024.  The  same,  plaintiff  an  indorsee;  accommodation  note  made  by 

corporation 2380 

2025.  The  same,  plaintiff  not  a  bona  fide  holder  for  value 2381 

2026.  Accommodation  note  given  to  corporation  not  authorized  to  take  it  2383 

2027.  That  note  was  delivered  upon  a  condition  precedent  not  fulfilled  2384 

2028.  That  note  was  for  a  particular  purpose  and  was  diverted 2384 

2029.  That  the  note  was  a  renewal  note,  and  was  misapplied 2386 

2030.  Failure  of  consideration;  that  the  note  or  acceptance  was  given  for 

goods  sold,  but  never  delivered 2387 

2031.  The  same,  that  the  notes  were  given  to  plaintiff  for  purchase 

money,  and  plaintiff  failed  to  convey 2388 

2032.  The  same,  where  goods  sold  under  conditional  sale  agreement  have 

been  retaken 2389 

2033.  Recoupment  for  breach  of  an  express  warranty 2390 

2034.  The  same,  for  breach  of  an  implied  warranty 2391 
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2035.  The  same,  that  the  note  was  for  real  property  sold  by  plaintiff 

with  a  false  warranty  of  quantity 2391 

2036.  The  same,  with  false  warranty  of  title 2391 

2037.  Fraud  in  procuring  note;  general  form  where  plaintiff  is  payee. .  2392 

2038.  The  same,  in  procuring  defendant's  accommodation  indorsement  2393 

2039.  Fraud  as  to  character  of  instrument  signed 2394 

2040.  That  plaintiff  refused  to  return  collateral  security 2395 

2041.  That  note  was  given  by  partner  in  firm  name  to  pay  his  individual 

debt 2395 

2042.  Invalidity  of  transfer  of  note  by  insolvent  corporation 2396 

2043.  Extension  of  time  of  payment;  defendant  a  surety  or  otherwise 

secondarily  liable 2396 

2044.  That  defendant  was  a  surety,  or  an  accommodation  maker  or 

indorser,  and  that  plaintiff  holds  collateral  securities  to  which 
defendant  asks  to  be  subrogated 2398 

2045.  The  same,  where  plaintiff  has  released  or  surrendered  the  security  2398 

2046.  That  check  was  not  negotiated  within  reasonable  time,  with  de- 

fense against  payee 2399 

2047.  Breach  of  special  agreement  as  to  presenting  and  giving  notice . .  2400 

V.  Account  stated. 

2048.  That  account  as  stated  contains  errors 2400 

2049.  Impeaching  for  fraud 2401 

VI.  Awards. 

2050.  Specific  denial  of  submission 2401 

2051.  Specific  denial  of  award 2402 

2052.  Specific  denial  of  defendant's  non-performance 2402 

2053.  Denial  of  performance  by  plaintiff 2402 

2054.  That  demand  for  performance  was  not  a  valid  one 2403 

2055.  Invalidity  of  award.    2403 

VII.  Bonds  and  undertakings. 

2056.  That  the  bond  was  on  a  condition,  and  defendant  has  satisfied  it.  .   2404 

2057.  Want  of  consideration 2405 

2058.  The  same,  bond  given  to  secure  a  stay  of  execution  of  void  court 

order 2405 

2059.  Failure  of  consideration .  2405 

2060.  By  corporation,  that  bond  was  issued  in  contravention  of  a  pro- 

vision of  its  charter 2406 

2061.  That  liability  on  undertaking  was  due  to  conspiracy  to  hold  surety  2408 

VIII.  Guaranties. 

2062.  Specific  denial  of  plaintiff's  performance 2408 

2063.  Specific  denial  of  notice  of  acceptance  of  guaranty 2409 

2064.  Revocation  of  continuing  guaranty 2409 
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(a)  Fire  Insurance. 

2065.  Specific  denial  of  policy 2410 

2066.  Specific  denial  of  plaintiff's  interest 2410 

2067.  Specific  denial  of  proof  of  loss 2410 

2068.  Denial  of  loss  from  a  risk  insured  against 2411 

2069.  That  loss  occurred  from  an  excepted  cause 2411 

2070.  That  policy  was  obtained  by  misrepresentations 2412 

2071.  Refusal  to  be  examined  concerning  amount  of  loss 2412 

2072.  Refusal  to  submit  to  an  appraisal 2413 

2073.  Award  by  appraisers 2414 

2074.  That  appraisal  was  fraudulent 2414 

2075.  That  certificate  of  notary  was  required  but  was  not  given 2415 

2076.  Breach  of  condition  subsequent;  condition  prohibiting  other  in- 

surance without  consent 2415 

2077.  That  plaintiff  had  other  insurance  and  that  defendant  was  only 

proportionately  liable 2416 

2078.  That  plaintiff  was  guilty  of  fraud,  and  of  making  false  proof  of 

loss 2416 

2079.  That  plaintiff  gave  fraudulent  proof  of  loss 2418 

2080.  Transfer,  without  insurer's  consent , 2419 

2081.  Existence  of  incumbrance 2419 

2082.  That  hazard  was  increased 2420 

2083.  Sale  of  damaged  goods  by  plaintiff,  and  that  defendant  paid  the 

deficiency - ;   2420 

2084.  Cancellation  of  policy  prior  to  loss 2421 

2085.  By  single  underwriter   on  Lloyds   policy,   alleging   recovery  of 

judgment  against  attorney  in  fact  for  underwriters  and  payment 

of  judgment 2422 

2086.  Unseaworthiness  of  vessel 2423 

(b)  Life  Insurance. 

2087.  Misrepresentation  in  application  for  life  or  accident  insurance . . .  2424 

2088.  Cancellation  of  policy  by  insurer 2425 

2089.  Forfeiture  of  life  policy  by  failure  to  pay  premiums 2426 

2090.  That  death  of  insured  was  caused  in  a  way  that  relieves  defend- 

ant from  liability 2428 

2091.  By  fraternal  benefit  order,  alleging  suspension  from  membership. .  2428 

X.  Leases. 

2092.  Specific  denial  of  leasing 2430 

2093.  Specific  denial  by  alleged  assignee 2430 

2094.  Assignee's  assignment  to  third  person 2431 

2095.  False  representations  as  to  condition  of  the  premises 2431 

2096.  That  defendant  is  in  possession  under  title  superior  to  plaintiff's  2432 

2097.  That  landlord  failed  to  make  repairs 2432 

2098.  The  same,  counterclaim  for  damages 2433 

2099.  That  rent  was  reduced 0434 

2100.  Tender  of  rent  upon  the  land 2435 
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2101.  Actual  eviction 2435 

2102.  The  same,  as  a  defense  to  one  installment 2436 

2103.  Constructive  eviction;  by  tenant  of  residence  premises 2436 

2104.  The  same,  by  tenant  of  business  premises 2437 

2105.  Leasehold  building  destroyed  or  made  untenantable  by  fire,  etc.   2438  . 

2106.  The  same,  relying  on  covenant  in  lease 2439 

2107.  Surrender  of  the  premises 2440 

2108.  That  landlord  accepted  an  assignee  as  his  tenant 2440 

2109.  That  premises  were  formerly  used  as  a  house  of  prostitution,  with 

.counterclaim  for  damages 2441 

2110.  That  defendant's  holding  over  was  under  a  special  agreement  and 

not  in  renewal  of  lease 2443 

2111.  That  defendant's  holding  over  was  rendered  unavoidable  by  act 

of  God 2444 

2112.  By  a  surety;  alleging  an  extension  of  time 2445 


CHAPTER  LXXX. 

DEFENSES   IN   ACTIONS  ON  JUDGMENTS. 

2113.  Specific  denial  of  judgment 2446 

2114.  Denial  of  regularity  of  judgment 2446 

2115.  The  same,  invalidity  of  foreign  judgment  for  failure  to  serve 

process 2447 

2116.  The  same,  invalidity  of  domestic  judgment  against  non-resident. .  2447 

2117.  Fraud  in  recovery  of  judgment 2448 

2118.  Subsequent  vacatur  of  judgment 2449 

CHAPTER   LXXXI. 

DEFENSES  IN  VAKIOUS  ACTIONS  FOR  UNLIQUIDATED  DAMAGES 
FOR  BREACHES  OF   CONTRACT. 

I.  Covenant. 

2119.  Accord  and  satisfaction  by  an  intermediate  grantee 2451 

2120.  By  grantee,  that  an  assumption  of  an  existing  mortgage  was 

inserted  by  mistake 2452 

II.  Wrongful  Discharge. 

2121.  Denial  of  plaintiff's  performance 2453 

2122.  Justification  of  discharge;  plaintiff's  disobedience 2453 

2123.  The  same,  allegation  of  plaintiff's  incompetency 2455 

2124.  The  same,  plaintiff's  immoral  conduct 2455 

2125.  The  same,  that  plaintiff 's  services  were  not  satisfactory 2455 
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2126.  The  same,  in  intimate  and  confidential  employment 2456 

2127.  Custom  permitting  termination  on  notice 2457 

2128.  That  plaintiff  was  dismissed  on  due  notice 2458 

2129.  Plaintiff's  subsequent  illness 2458 

2130.  That  plaintiff  abandoned  the  employment 2459 

2131.  That  plaintiff  might  have  secured  other  employment 2459 

2132.  Tender  of  performance  by  defendant  in  fulfillment  of  contract  to 

manufacture 2459 

2133.  That  plaintiff  failed  to  perform  his  contract,  which   prevented 

defendant's  performance 2460 

III.  Promise  of  Marriage. 
2134f.  That  plaintiff  was  of  bad  character 2460 

2135.  Another  form;  plaintiff's  unchastity.  2461 

IV.  Sales. 

2136.  Explaining  contract  of  sale  and  alleging  non-delivery 2461 

2137.  That  the  contract  was  entire,  and  only  partial  delivery  made. .  .   2462 

2138.  That  goods  were  rejected  as  not  corresponding  to  contract 2462 

2139.  Employment  of  puffers  at  auction  sale 2463 

2140.  That  plaintiff  falsely  stated  that  he  was   agent  for  a   certain 

manufacturer. .  .  .  ." 2464 

2141.  Amplifying  contract  of  sale  as  pleaded  in  complaint,  and  alleging 

plaintiff's  breach  of  condition  precedent 2464 

2142.  Excuse  for  defendant's  non-performance;  plaintiff's  anticipatory 

refusal  to  perform 2465 

2143.  The  same,  that  performance  by  defendant  became  impossible. .  .   2465 

2144.  Breach  of  warranty  in  sale 2466 

2145.  Sale  of  realty;  that  defendant  believed  he  had  good  title,   and 

contracted  to  sell  in  good  faith 2466 

V.  Warranties. 

2146.  Specific  denial  of  warranty 2467 

2147.  Specific  denial  of  breach >.  2467 

2148.  That  plaintiff  did  not  give  notice  of  the  breach 2467 


CHAPTER  LXXXII. 

DEFENSES     IN     ACTIONS      AGAINST      AGENTS,     BAILEES     AND 

CARRIERS. 

I.  Agents. 

2149.  Denial  of  negligence  in  sale 2469 

2150.  Denial  of  negligence  in  giving  credit 2469 
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2151.  Ownership  in  third  person 2469 

2152.  That  the  bailment  is  held  as  a  pledge  upon  an  unpaid  loan 2470 

2153.  That  defendant  broker  had  right  to  sell  without  notice 2470 

2154.  Loss  of  bailment  without  fault  of  bailee 2471 

III.  Carriers. 

2155.  Specific  denial;  defendant  not  a  common  carrier 2472 

2156.  Specific  denial  of  employment 2472 

2157.  Specific  denial  of  receipt  of  goods 2472 

2158.  Specific  denial  of  loss .• 2472 

2159.  Loss  through  an  act  of  God 2472 

2159a.  Delay  due  to  extraordinary  demands  on  carrier 2473 

2160.  That  the  contract  was  special  and  excluded  the  liability 2473 
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I.  That  by  section  of  chapter  of  the  Laws 


1  In  the  absence  of  proof  on  the 
subject,  the  common  law  is  presumed 
to  prevail  in  all  the  States  in  which 
it  is  the  foundation  of  their  juris- 
prudence, such  as  New  York  and 
Pennsylvania,  but  not  including 
those  States  which  inherited  or 
adopted  the  civil  law,  such  as  Loui- 
siana. Our  courts  will,  therefore, 
presume  that  the  common  law  of  a 
sister  State,  originally  colonized  from 
England  or  formed  from  territory 
ceded  by  England,  is  the  same  as 
our  own,  in  the  absence  of  evidence 
to  the  contrary.  While  this  rule 
may  not  obtain  in  all  the  States 
having  the  common  law  of  England 
as  the  basis  of  its  system,  it  prevails 
in  the  most  of  them,  and  is  the  well- 
settled  law  of  this  State.  Intern. 
Text  Book  Co.  v.  Connelly,  206 
N.  Y.  198;  Southworth  v.  Morgan, 


205  N.  Y.  293,  296;  Robb  v,  Wash- 
ington &  Jefferson  College,  185  N.  Y. 
485.  To  overcome  this  presump- 
tion, the  law  of  the  place  where  the 
action  arose  must  be  pleaded  as  a 
fact.  Fidel.  &  Cas.  Co.  v.  Wells, 
49  App.  Div.  171,  62  N.  Y.  Supp. 
1066.  For  precedent  see  Form  1301. 
The  fact  that  the  common  law  no 
longer  obtains  in  our  own  State  be- 
cause of  statutory  enactments  does 
not  alter  the  presumption  that  the 
common  law  continues  unaffected 
in  another  State.  Hasbrouck  v. 
N.  Y.  Central,  etc.,  R.  Co.,  202 
N.  Y.  363. 

The  principles,  as  well  as  the  limi- 
tations, under  which  the  courts  will 
enforce  rights  of  action  under  foreign 
statutes  are  discussed  in  Hutchinson 
v.  Ward,  192  N.  Y.  375. 

Where  it  seems  desirable  so  to  do, 
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of  19    ,  of  the  State  of  ,  passed  ,  19    , 

and  entitled,  "An  act  [etc.],"  it  was  provided  [among  other 
things]  as  follows : 2  [quoting  so  much  of  the  law  as  is  necessary 
to  show  the  particular  liability  which  plaintiff  seeks  to  en- 
force].3 

II.  That  the  aforesaid  statute  was,  at  the  times  hereinafter 
stated  [and  now  is]  in  full  force  and  effect  in  said  State. 


u,  copy  of  the  entire  statute  may 
be  properly  appended  to  the  com- 
plaint. 

2  The  method  here  followed,  i.  e., 
of  alleging,  the  existence  of  the  for- 
eign statute  with  reference  to  title 
and  date  of  passage,  is  in  proper 
accord  with  the  rules  of  good  plead- 
ing, and  the  practitioner  is  advised 
to  follow  this  form,  rather  than  the 
following  ones,  illustrating  other 
methods,  although  the  latter  are  un- 
doubtedly good  as  against  a  general 
demurrer.  It  may  be  doubted  how- 
ever, whether  any  other  method 
than  the  one  given  in  this  form  suf- 
ficiently conforms  to  the  rules  re- 
quiring definiteness  and  certainty 
of  allegation,  so  as  to  be  good  as 
against  a  motion,  before  issue  joined, 
to  correct  in  that  respect. 

The  result  of  the  authorities  seems 
to  be,  that  while  it  is  not  necessary 
to  plead  a  foreign  statute  in  its  very 
words,  the  existence  and  substance 
of  the  rule  of  law  embodied  therein 
should  be  alleged  as  a  substantive 
fact;  nevertheless  merely  alleging 
that  by  the  laws  of  the  foreign  juris- 
diction a  specified  legal  consequence 
resulted  between  the  parties,  while 
certainly  not  pleading  the  law  ac- 
cording to  its  legal  effect,  but  only 
pleading  a  supposed  particular  effect, 
without  pleading  the  law  at  all,  is 
held  sufficient  as  against  a  demurrer, 
or  an  objection  at  the  trial.  See 
Swing  v.  Wanamaker,  139  App.  Div. 


627,  124  N.  Y.  Supp.  231;  Gleits- 
mann  v.  Gleitsmann,  60  App.  Div. 
371,  70  N.  Y.  Supp.  1007;  also  cases 
cited  in  following  forms. 

It  is  well  settled  that  a  State  court 
will  not  take  judicial  notice  of  laws 
of  other  States,  and  they  must  there- 
fore be  pleaded  to  be  invoked.  See, 
for  example,  Electro-Tint  Engraving 
Co.  v.  Am.  Handkerchief  Co.,  130 
App.  Div.  561,  115  N.  Y.  Supp.  34; 
Moore  v.  Coler,  106  App.  Div.  331, 
94  N.  Y.  Supp.  630;  Wigton  v.  Ken- 
ney,  51  App.  Div.  215,  64  N.  Y. 
Supp.  924.  And  such  laws  cannot 
be  proven  unless  alleged.  Audley  v. 
Townsend,  126  App.  Div.  431,  110 
N.  Y.  Supp.  575.  A  State  court 
will,  however,  take  judicial  notice 
of  the  laws  of  the  United  States,  and 
of  its  treaties.  Schweitzer  v.  H.  A. 
P.  A.  Gesellschaft,  149  App.  Div.  900, 
134  N.  Y.  Supp.  812. 

A  United  States  court  takes  ju- 
dicial notice  of  the  statutes  of  the 
State  in  which  it  sits,  or  which  is 
embraced  in  its  district;  the  United 
State's  Supreme  Court  will  take  ju- 
dicial notice  of  the  laws  of  the  State 
from  which  the  appeal  comes.  Hop- 
per v.  Town  of  Covington,  118  U.  S. 
148. 

3  It  is  not  sufficient  to  merely 
allege  its  title  and  date  of  passage; 
its  pertinent  provisions  must  be  set 
forth.  HowJan  v.  N.  Y.,  etc.,  Tel. 
Co.,  131  App.  Div.  443,  115  N.  Y. 
Supp.  316.    See  note  1. 
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[If  plaintiff  desires  to  invoke  a  local  construction  4  or  applica- 
tion of  the  statute,  add:] 

III.  That  the  highest  court  of  appellate  jurisdiction  [or 
otherwise]  of  said  State  of  ,  has  decided  that  [state 
construction  or  application].5 

IV.  [Set  forth  the  cause  of  action  arising  under  the  foreign 
statute,  showing  it  to  have  arisen  within  the  jurisdiction  of  the 
foreign  state  or  country.] 6 

1297.  The  Same,  Another  Method  of  Averment.7 

[Sustained  in  Sultan  of  Turkey  v.  Tiryakian,  213  N.  Y. 
429.] 

That  the  Laws  of  Turkey  provide :  That  immediately  upon 
the  death  of  a  subject  of  Turkey,  the  legal  title  to  the  estate 
of  such  deceased  person  vests  in  the  plaintiff  and  that  the 
Sheik-Ul-Islamat,  which  is,  invested  by  the  plaintiff  with  the 
exclusive  jurisdiction  and  power  over  the  interpretation  and 
administration  of  all  laws  pertaining  to  religion  and  domestic 
relations  of  the  land,  must  assume  physical  control  of  all  the 

4  Where  a  pleading  contains  allega-  case  more  particularity  of  averment 
tions  by  way  of  construction  of  a  may  perhaps  be  ordered.  See,  also, 
foreign  statute,  they  are  not  ad-  Werner  v.  Pellelier,  148  App.  Div. 
mitted  by  demurrer.    See  Finney  v.  137,  131  N.  Y.  Supp.  1010. 

Guy,  189  U.  S.  335;  Knickerbocker  The  allegation  would  not  be  ad- 
Trust  Co.  v.  Iselin,  185  N.  Y.  54;  mitted  by  a  demurrer.  See  cases  in 
Chase's  Steph.  Dig.  Ev.  (2d  ed.),  preceding  note. 
146,  note.  The  foreign  law  is  a  8  If  not  so  shown  the  court  will  not 
question  pf  fact,  not  of  law.  Genet  apply  the  foreign  law.  Pensabene  v. 
v.  Del.  &  Hud.  Canal  Co.,  163  N.  Y.  Auditore  Co.,  155  App.  Div.  368, 
173.  140  N.  Y.  Supp.  266. 

5  Sustained    against    demurrer    in  7  It  was  held  that  this  was  an  ef- 


Angell  v.  Van  Schaick,  132  N.  Y.  187,  fective  allegation   against  demurrer 

43  N.  Y.  State  Rep.  677.    The  court  of  the  legal  effect  of  the  laws,  written 

say:  "It  is  neither  necessary  to  set  or  otherwise,  of  the  foreign  country, 

out  the  facts  on  which  the  decisions  The  case  of.  Berney  v.   Drexel,   33 

were  rendered,  nor  to  refer  to  the  Hun,  34,  is  cited  with  approval;  there 

cases  by  title,  nor  to  aver  when  or  the  allegation  was  "that  under  and 

where  reported,  if  reported."     The  by  virtue  of  the  laws  of  France" 

question   of   the   sufficiency  of   the  plaintiff  became  the  owner,  and  the 

averment  was  raised  by  demurrer,  court  held  it  was  an  allegation  of 

however,  and  not  by  motion  to  make  fact  under  which  the  laws  of  France 

more  definite  and  certain,  in  which  could  be  proved. 
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property  and  estate  of  the  said  deceased  person  and  distrib- 
ute it  according  to  the  Domestic  Relations  Law  of  Turkey, 
which  requires  the  heirs  and  other  persons  who  may  claim 
any  part  of  such  property  and  estate  to  appear  before  the 
court  at  the  place  where  the  said  deceased  person  departed 
this  life  and  prove  their  claims. 

1298.  The  Same,  Another  Method  of  Averment.8 

[After  alleging  the  corporate  capacity  of  two  railroad  cor- 
porations, the  complaint  continued:] 

I.  That  the  said  Railway  Company,  and  the. 
said  Railway  Company,  being  thereunto  by  law  duly 
authorized,  under  and  in  accordance  with  the  laws  of  the 
State  of  ,  and  the  laws  of  the  State  of  ,  and 
on  or  about  ,  19  ,  consolidated  and  united  all  the 
franchises,  properties  and  effects,  capital  stock,  debts,  assets 
and  concerns,  legal  and  equitable,  of  both  said  companies  and 
corporations,  into  one  corporation,  called  and  known  by  the 
corporate  name  and  style  of  "  Railway  Company," 
the  defendant  in  this  action. 

II.  That  by  the  law  of  said  States,  at  all  times  referred  to, 
whenever  two  railroad  corporations  become  consolidated 
with  each  other,  all  the  debts,  liabilities  and  duties  of  each 
consolidating  company  become  attached  to  and  become 
obligations  of  the  new  corporation  so  formed. 

[The  complaint  then  set  forth  a  cause  of  action  against  one 
of  the  consolidating  companies.] 

1299.  The  Same,  Another  Method  of  Averment. 

[From  Schweitzer  v.  H.  A.  P.  A.  Gesellschaft,  149  App. 
Div.  900,  134  N.  Y.  Supp.  812.] 9 

8  Adapted  from  complaint  in  Roths-  9  Held,  a  statement  of  an  issuable 

child  v.  Rio   Grande,   etc.,   Co.,   59  fact  as  to  the  foreign  law. 

Hun  (N.  Y.),  454,  26  Abb.  N.  C.  312.  These   allegations   of    the   foreign 

See,  also,  notes  to  Form  1296;  Guraey  law  would  not  be  admitted  by  de- 

v.  Grand  Trunk  Ry.  Co.,  37  N.  Y.  murrer.     Finney  v.  Guy,  189  U.  S. 

State  Rep.  557,  13  N.  Y.  Supp.  645;  335;  Knick.  Trust  Co.  v.  lselin,  185 

Wright  v.  Chapin,  74  Hun,  521,  31  N.  Y.  54. 
Abb,  N.  C.  137. 
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That  at  all  the  times  when  the  plaintiff  was  upon  the  said 
steamship,  and  at  the  time  when  he  entered  the  contract 
aforesaid,  and  at  the  time  when  he  sustained  the  injury  afore- 
said, it  was  and  now  is  the  law  of  the  Empire  of  Germany 
that  persons  who  are  employed  on  board  of  a  German  sea- 
going vessel  sailing  under  the  German  flag,  as  members  of 
the  crew,  or  in  any  capacity  whatever,  and  who,  while  on 
board  such  vessel  in  pursuance  of  such  employment  or  in 
consequence  thereof,  sustain  personal  injuries  by  reason  of 
any  cause  whatsoever,  shall  have  no  right  to  claim,  receive, 
sue  for  or  recover  any  compensation  from  the  owner  of  such 
vessel,  or  from  any  person  connected  with  or  responsible  for 
the  management  or  operation  of  such  vessel,  for  the  injuries 
so  sustained,  or  for  the  damage  arising  therefrom,  unless  it 
shall  have  been  determined  by  the  judgment  of  a  court  of 
competent  criminal  jurisdiction,  that  the  injuries  were  will- 
fully or  intentionally  caused  by  the  person  against  whom 
such  claim  is  made  or  suit  brought;  that  the  plaintiff's  in- 
juries were  not  willfully  or  intentionally  caused  by  the  de-- 
fendant  or  by  any  person  for  whose  acts  or  omissions  the 
defendant  is  responsible,  and  it  has  not  been  determined  by 
any  court  or  authority  that  said  injuries  were  caused  will- 
fully or  intentionally  by  the  defendant  or  by  any  other 
person. 

1300.  The  Same,  Another  Method  of  Averment. 

[From  Ottinger  v.  Bennett,  203  N.  Y.  554.]  10 
That  at  the  time  of  the  declaration  of  this  dividend  the 
statutes  of  the  State  of  New  Jersey  provided  that  no  corpora- 
tion should  make  a  dividend  except  from  the  surplus  or  net 
profits  arising  from  its  business,  nor  divide,  withdraw,  or  in 
any  way  pay  to  the  stockholders  or  any  of  them  any  part 
of  its  capital  stock,  or  reduce  its  capital  stock,  except  accord- 


10  Reversing   144   App.   Div.   525,  directly   involved   but   the  decision 

129  N.  Y.  Supp.  819,  on  the  dissent-  turned  on  the  character  and  effect 

ing  opinion  below.     No  question  of  -  of  the  foreign  statute, 
the  sufficiency  of  the  pleading  was 
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ing  to  the  act,  and  in  case  of  any  violation  of  its  provisions 
the  directors  under  whose  administration  the  same  may  hap- 
pen should  be  jointly  and  severally  liable,  at  any  time  within 
six  years  after  paying  such  dividend,  to  the  corporation,  and 
to  its  creditors,  in  the  event  of  its  dissolution  or  insolvency, 
to  the  full  amount  of  the  dividend  made  or  capital  stock  so 
divided,  withdrawn,  paid  out  or  reduced,  with  interest  on 
the  same  from  the  time  such  liability  accrued. 

1301.  Alleging  the  Common  or  Unwritten  Law  as  Applied 
in  Foreign  Jurisdiction.11 

That  at  all  the  times  hereinafter  mentioned,  it  was  and 
still  is  the  law  of  the  State  of  [set  forth  the  right  or 

liability  which  plaintiff  invokes,  as:]  that  incorporated  and 
unincorporated  religious  societies  may  appoint  trustees,  not 
exceeding  five  in  number,  to  hold  and  manage  bequests  for 
their  benefit.12 

'  1302.  The  Same,  Another  Method  of  Averment  of  the 
Common  Law. 

That  at  all  the  times  hereinafter  mentioned,  the  courts  of 
the  State  of  have  held  and  now  hold  [state  what,  as:] 

that  alimony  adjudged  to  a  wife  in  a  decree  of  divorce  is  a 

11  See  notes  to  Form  1296.  In  a  1007;  Rothschild  v.  Rio  Grande,  etc., 
common-law  action,  if  the  law  of  the  Ry.  Co.,  59  Hun,  454,  13  N.  Y. 
foreign  State  is  not  proven,  the  com-  Supp.  361,  26  Abb.  N.  C.  312,  and 
mon    law   as   administered    in   New  note. 

York    will    be    applied.      Fallen    v.  The  allegations  as  to  the  law  would 

Mertz,  110  App.  Div.  755,  97  N.  Y.  not    be    admitted    by    a    demurrer. 

Supp.  417.  Finney  v.  Guy,  189  U.  S.  335;  Knick. 

12  Sustained  in  Cong.  Unit.  Soc.  v.  Trust  Co.  v.  Iselin,  185  N.  Y.  54. 
Hale,  29  App.  Div.  396,  51  N.  Y.  An  allegation  that  "by  the  laws" 
Supp.  704,  against  an  objection  at  of  .the  foreign  country  ownership 
the  trial,  as  sufficient  to  authorize  vested  in  plaintiff,  is  sufficient  to 
proof  of  the  foreign  law,  whether  enable  plaintiff  to  establish  such 
resting  upon  statute  or  decision,  or  ownership  under  the  unwritten  law. 
both.  See,  also,  Worthington  v.  See  Sultan  of  Turkey  v.  Tiryakian, 
Griesser,  77  App.  Div.  203,  79  N.  Y.  162  App.  Div.  613,  147  N.  Y.  Supp. 
Supp.  52;  Gleitsmann  v.  Gleitsmann,  978,  aff'd  213  N.  Y.  429;  Berney  v. 
60  App.  Div.  371,  70  N.  Y.  Supp.  Drexel,  33  Hun,  34. 
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vested  right  only  up  to  the  time  of  her  remarriage  to  another 
man,  when  it  ceases  and  determines.13 

1303.  Pleading  a  Private  or  Local  Statute.14 

[Under  N.  Y.  Code  Civ.  Pro.,  §  530.] 

That  by  Chapter  of  the  Laws  of  19     ,  entitled 

"Ad  Act  [etc.,  giving  its  title],"  it  was  among  other  things  pro- 
vided :  [set  forth  so  much  of  the  private  statute  jis  is  applica- 
ble].15 

[A  liege  facts  showing  application  of  the  statute  to  the  rights 
or  liabilities  of  the  parties  to  the  action.] 


1304.  Pleading  a  City  or  Local  Ordinance.16 

That  at  the  times  hereinafter  mentioned  it  was  and  now  is 
provided  by  section  of  the  ordinances  of  the  City  of 

,  as  follows :  [set  forth  so  much  of  its  provisions  as  is 
pertinent]. 


13  Sustained  as  setting  up  a  good 
defense  to  an  action  on  the  foreign 
judgment  in  Werner  v.  Pelletier,  148 
App.  Div.  137,  131  N.  Y.  Supp.  1010. 

14  It  is  never  necessary  to  plead  a 
general  or  public  statute.  See  Van 
Tuyl  v.  N.  Y.  Real  Est.  Sec.  Co.,  153 
App.  Div.  409,  138  N.  Y.  Supp.  541 ; 
Armenti  v.  Brooklyn  Un.  Gas  Co.,  157 
App.  Div.  276,  142  N.  Y.  Supp.  420. 
It  is  also  held  that  to  do  so  is  im- 
proper, and  that  the  references  to  the 
general  statutes  will  bestricken  out  on 
motion.  Parsons  v.  McDonald,  88 
App.  Div.  552,  85  N.  Y.  Supp.  190. 

A  city  charter  is  usually  treated  as 
a  private  statute;  the  charter  of  the 
city  of  New  York  is  by  its  terms 
(§  1620)  made  a  public  statute  of 
which  the  courts  take  judicial  notice. 
See  Edwards  v.  Law,  63  App.  Div. 
451,  71  N.  Y.  Supp.  1097. 

15  The- code  section  provides  that 
none  of  the  contents  of  the  statute 
need  be  set  forth,  but  it  will  tend  to 


greater  certainty  of  allegation  and 
issue  if  the  above  method  is  followed. 

19  For  strict  accuracy  and  com- 
plete sufficiency  the  provision  of  the 
city  charter  giving  the  city  the 
power  to  enact  the  ordinance  should 
be  pleaded  as  in  the  preceding  form; 
it  would  not  be  essential  so  to  do, 
however,  if  the  ordinance  represented 
an  exercise  of  authority  which  legis- 
lative policy  committed  generally 
to  the  cities  of  the  State. 

The  courts  do  not  take  judicial 
notice  of  city  ordinances.  Porter  v. 
Waring,  69  N.  Y.  250.  An  excep- 
tion exists,  however,  in  the  case  of  a 
municipal  court,  which  may  take 
judicial  notice  of  the  ordinances  of 
the  particular  city  in  which  it  is 
created.  Buffalo  v.  Stevenson,  145 
App.  Div.  117,  129  N.  Y.  Supp.  125. 
By  L.  1917,  c.  382,  amending  §1556 
of  the  Greater  New  York  Charter, 
all  courts  in  the  city  are  required  to 
take  judicial  notice  of  its  ordinances. 
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I.  DISSOLUTION  l 

1305.  By  Attorney-General;  for  Insolvency. 

[Under  General  Corporation  Law,  §  101,  subds.  1  and  2; 
adapted  from  People  v.  Remington,  121  N.  Y.  328.]  2 

1 A  court  of  equity  has  no  inherent  205;  Atty.-Gen.  v.  Bank  of  Niagara, 

but  only  statutory  powers  of  dissolu-  1  Hopk.  (N.  Y.)  354. 

tion  of  corporations.    Bliven  v.  Peru  2  No  question  of  pleading  was  di- 

Steel,  etc.,  Co.,  9  Abb.  N.  C.  (N.  Y.)  rectly  involved,  but  final  judgment 


as  prayed  was  granted. 


1440 
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The  People  of   the  State  of  New  York,   by 
Attorney-General,  for  complaint  herein,  allege  upon  informa- 
tion and  belief: 

I.  [Corporate  capacity  of  defendant  as  in  Form  U.] 

II.  That  for  some  years  last  past  the  said  defendant  has 
been  embarrassed  financially  in  its  said  business;  that  more 
than  a  year  ago  it  became  and  was  unable  to  pay  and  dis- 
charge its  debts  and  liabilities  in  full  as  they  became  due, 
and  became  and  was  insolvent;  that  for  at  least  one  year  last 
past  the  defendant  has  been  and  has  remained  and  is  now 
unable  to  pay  and  discharge  its  debts  and  liabilities  as  they 
became  due,  and  during  said  year  has  been  and  has  remained 
and  is  now  insolvent.3 

III.  That  for  at  least  one  year  last  past  the  said  defendant 
has  been  unable  to  discharge  its  notes  and  other  evidences  of 
debts,  and  during  said  year  has  neglected  and  refused  to  pay 
and  discharge  its  notes  and  other  evidences  of  debt,4  and  is 
now  unable  to  pay  and  discharge  the  same;  [that  the  said 
defendant  is  the  owner  and  has  in  its  possession  a  large 
quantity  of  real  and  personal  property;  that  it  is  largely 
indebted  to  divers  persons,  firms  and  corporations,  some  of 
which  indebtedness  is  past  due;  that  it  cannot  dispose  of  its 
said  property  to  pay  such  indebtedness  and  it  is  not  and  will 
not  be  able  to  pay  the  same].5 

[IV.  That  several  suits  for  debts  due  have  been  com- 
menced against  the  defendants,  and  the  time  for  obtaining 
judgments  therein  will  expire  in  a  few  days;  that  if  such 
judgments  are  allowed  to  be  obtained  and  executions  issued 
thereon,  the  property  of  the  defendant  will  be  levied  upon 

3  A  direct  allegation  of  insolvency,  discharge  from  the  obligation,  does 
or  refusal  to  pay  its  evidences  of  not  prevent  this  statutory  action, 
indebtedness,  is  essential.  Eviden-  People  v.  Troy  Chemical  Co.,  118 
tiary  allegations  of  conducting  busi-  App.  Div.  437,  104  N.  Y.  Supp.  22. 
ness  at  a  loss,  doing  business  im-  6  The  bracketed  allegations  in 
providently,  etc.,  are  insufficient  paragraphs  III,  IV  and  V  are  of 
even  on  demurrer.  People  v.  Manh.  doubtful  materiality,  as  the  statute 
Real  Est.,  etc.,  Co.,  175  N.  Y.  133.  does  not  require  such  facts  to  be 

4  The    corporation's    discharge    in  established  prior  to  a  judgment  of 
bankruptcy,  though  operating  as  a  dissolution. 
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and  sold  at  a  great  sacrifice,  as  plaintiffs  verily  believe,  and 
such  judgment  creditors  will  obtain  a  preference  over  the 
other  creditors  of  the  defendant,  and  such  other  creditors 
will  be  greatly  injured  by  the  sacrifice  of  the  defendant's 
property  upon  forced  sales  upon  such  executions. 

V.  That  the  said  defendant,  in  its  present  condition  of 
financial  embarrassment  and  insolvency,  is  not  able  to  and 
cannot  continue  its  corporate  business,  and  that  it  is  for  the 
best  interest  of  the  creditors  and  stockholders  that  the 
corporation  be  dissolved  and  a  receiver  appointed  and  its 
property  distributed  according  to  law.] 

Wherefore,  the  plaintiffs  demand  judgment  dissolving 
the  defendant  corporation  and  forfeiting  its  corporate  rights, 
privileges  and  franchises,  and  perpetually  enjoining  and  re- 
straining the  defendant,  its  trustees,  officers  and  agents, 
from  exercising  any  corporate  powers,  privileges  and  fran- 
chises, and  from  transferring,  disposing  of,  or  in  any  manner 
interfering  with  its  property  and  assets;  and  the  plaintiffs 
pray  that  during  the  pendency  of  the  action,  an  order  may 
be  granted  restraining  the  defendant,  its  officers  and  agents, 
from  transacting  any  corporate  business,  or  in  any  manner 
transferring,  disposing  of  or  interfering  with,  any  of  its 
property  or  assets,  and  that  a  temporary  receiver  of  such 
property  and  assets  be  appointed  with  all  the  powers  and 
duties  of  temporary  receivers  in  such  cases,  and  that  an 
injunction  order  restraining  creditors  and  all  persons  from 
commencing  any  suit  or  proceeding  against  the  defendant,  or 
taking  any  proceeding  in  any  action  already  commenced 
may  be  granted,  and  that  upon  the  dissolution  of  the  de- 
fendant a  permanent  receiver  of  its  property  and  assets  be 
appointed,  with  all  the  rights,  powers,  duties  and  liabilities  of 
permanent  receivers  in  such  cases,  and  that  the  plaintiffs 
may  have  such  other  and  further  relief  as  to  the  court  may 
seem  just  and  proper  to  grant,  with  the  costs  of  this  sction.6 

6  The  relief  sought  in  this  prayer  appointment  of  a  permanent  re- 
for  judgment,  except  in  so  far  as  it  ceiver,  is  incidental  to  the  progress 
seeks  a  judgment  of  dissolution  and      of  the  action,  and  may  be  obtained 
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1306.  The  Same,  for  Non-user.7 

[Under  N.  Y.  Gen.  Corp.  Law,  §101,  subd.  3;8  from 
People  v.  Housatonic  Paper  Co.,  88  N.  Y.  623.] 9 

I.  [As  in  Form  4-4-] 

II.  That  said  corporation  has  suspended  its  lawful  and 
ordinary  business  since  about  the  day  of  , 
19  ,  and  for  a  period  of  more  than  one  year,  next  before 
the  commencement  of  this  action,10  and  still  permits  the 
same  to  be  suspended,  whereby  it  has  forfeited  the  rights, 
privileges  and  franchises  granted  to  it  and  acquired  by  it 
under  the  laws  of  this  State. 

Wherefore,  the  plaintiffs  demand  judgment  that  said 
corporation  be  dissolved,  and  that  its  corporate  rights, 
privileges  and  franchises  be  declared  forfeited,  and  its  stock, 
property,  things  in  action  and  effects  be  distributed  among  its 
creditors  and  stockholders,  and  that  a  receiver  thereof  be  ap- 
pointed, and  that  the  plaintiffs  may  have  such  other  and 
further  relief  as  may  be  just  and  equitable,  with  costs. 

1307.  The  Same,  against  Banking  or  Insurance  Company, 
for  Violation  of  Law. 

[Under  N.  Y.  Gen.  Corp.  Law,  §  101,  subd.  4;  from  People 
v.  Equitable  Mutual  Fire  Ins.  Co.,  1  App.  Div.  84,  37  N.  Y. 
Supp.  80.] 

I.  That  the  defendant  is  a  [mutual]  fire  insurance  corpora- 
tion and  claims  to  act  as  such  under  [chapter  of  the 
Laws  of  19    ]. 

II.  That  on  or  prior  to  the  day  of  ,  19     , 

without  a  demand    therefor    in  the  8  If  the  action   is  brought  under 

complaint.      The    prayer    appended  Gen.  Corp.  Law,  §  131,  subd.  3,  leave 

to  the  next  form  is  considered  suf-  of  court  must  be  alleged. 

ficient.  °  No  question  of  pleading  was  di- 

7  The  action  cannot  be  brought  by  rectly  involved,  but  judgment  of  dis- 

any  public  authority  other  than  the  solution  was  obtained, 

people  acting  through  the  attorney-  10  Non-user   for    any    lesser   time 

general.    City  of  N.  Y.  v.  Montague,  than  one  year  is  no  ground  for  dis- 

145  App.  Div.  172,  129  N.  Y.  Supp.  solution  under  this  subdivision.    Peo- 

1084;  City  of  N.  Y.  v.  Bryan,  196  pie  v.  Atl.  Ave.  R.  R.  Co.,  125  N.  Y. 

N  Y  158  513,  35  N.  Y.  State  Rep.  872. 
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the  superintendent   of  the  insurance  department   of  the 
State  of  made  or  caused  to  be  made  an  examination 

or  investigation  of  the  condition  and  affairs  of  the  defendant, 
and  of  its  books,  papers  and  vouchers;  and  upon  such 
examination  or  investigation  the  said  superintendent  became 
and  was  satisfied  that  the  defendant  had  exceeded  its  powers 
and  failed  to  comply  with  the  provisions  of  law  binding  upon 
it,  and  was  conducting  its  business  fraudulently  and  ir- 
regularly, and  he  did,  thereupon,  on  the  day  of 
,  19  ,  report  the  facts  disclosed  by  such  examina- 
tion and  investigation  to  the  attorney-general  of  the  State, 
and  a  copy  of  the  repprt  of  said  examination  or  investigation 
so  made  by  the  superintendent  to  the  attorney-general  is 
hereunto  annexed,  marked  "Exhibit  A,"  and  is  made  a  part 
of  this  complaint,  with  the  same  force  and  effect  as  if  the 
statement  of  facts  therein  contained  were  alleged  herein. 
[The  report  showed  a  violation  of  a  provision  of  the  Insurance 
Law.] 

III.  That  all  the  facts  stated  in  said  report  are  true  and  are 
referred  to  as  forming  a  part  of  the  complaint  herein. 

IV.  That  the  attorney-general  is  of  the  opinion  that  the 
facts  so  reported  and  believed  by  him  to  exist,  require  that 
the  defendant  should  be  restrained  from  continuing  to 
transact  business;  that  its  charter  should  be  annulled  and  a 
suitable  person  be  appointed  receiver  of  said  corporation  to 
protect  the  property  of  said  corporation  for  the  benefit  of 
persons  entitled  thereto,  and  pending  such  action  or  pro- 
ceeding that  a  temporary  injunction  should  be  issued  re- 
straining the  said  corporation,  its  trustees,  officers,  agents 
and  servants  from  interfering  with  or  otherwise  disposing  of 
the  property  and  assets  of  said  corporation,  in  view  of  the 
disclosures  made  by  the  report  and  examination  of  the 
superintendent  of  the  insurance  department  of  the  State  of 

.  The  capital  of  said  corporation  has  not  been 
paid  in  as  required  by  the  statute  under  which  the  corpora- 
tion claims  to  have  been  organized  and  as  provided  by  law. 

V.  That  the  defendant  is  insolvent  and  unable  to  pay  its 
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debts,  and  has  violated  various  provisions  of  the  laws  under 
which  it  was  incorporated,  and  of  various  other  acts  of  the 
Legislature  of  the  State  of  New  York  binding  upon  it,  and 
has  become  liable  to  a  judgment  dissolving  it  and  forfeiting 
its  corporate  rights,  privileges  and  franchises. 

[VI.  That  more  than  (thirty)  days  prior  to  the  commence- 
ment of  this  action  said  superintendent  duly  served  upon  the 
defendant  a  written  requisition  to  its  officers  requiring  them 
to  make  good  the  amount  of  the  deficiency  so  as  aforesaid 
ascertained  by  him  within  (thirty)  days  from  the  day  of 
service  thereof;  that  such  deficiency  has  not  been  made  good 
within  said  (thirty)  days  nor  satisfactory  proof  thereof  filed 
with  said  superintendent.]  H 

Wherefore  [etc.,  demand  of  judgment]. 

1308.  By    Creditor    or    Stockholder    after    Omission    of 
Attorney-General  to  Sue. 

[Under  N.  Y.  Gen.  Corp.  Law,  §  102.]  12 

[After  stating  the  cause  of  action  against  the  corporation,  as 
in  attorney-general's  action,  add:] 

That  plaintiff  is  a  creditor  [or,  stockholder]  of  said  de- 
fendant; that  on  or  about  the  day  of  ,  19  , 
plaintiff  duly  submitted  to  the  attorney-general  of  this 
State  a  verified  statement  of  the  foregoing  facts,  and  showing 
the  grounds  for  an  action  against  the  defendant  under  the 
provisions  of  subdivision  of  section  101  of  the 
General  Corporation  Law;  that  said  attorney-general 
omitted  for  more  than  sixty  days  after  such  submission  to 
commence  an  action  to  procure  the  judgment  prayed  for 
herein. 

That  thereupon  and  on  or  about  the  day  of 

,19     ,  by  an  order  duly  made  and  entered  on  said  day 


,u  Not  in  precedent,  but  added  as  12  Adapted     from     complaint     in 

proper  if  not  essential,  and  in  def-  Knickerbocker  v.  Groton  Bridge  & 

erence    to   the    decision  in   People  Mfg.   Co.,   Ill   App.   Div.   i45,   97 

t>.   Equitable  Mutual  Fire  Ins.  Co.,  N.  Y.  Supp.  595. 
12  Misc.  556,  33  N.  Y.  Supp.  708. 
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in  the  Supreme  Court  for  the  county  of  ,  plaintiff 

duly  obtained  leave  to  commence  and  maintain  this  action. 
Wherefore  [etc.,  demand  of  judgment  as  in  previous  forms 
under  this  division]. 

1309.  By  Attorney-General;  for  Violation  of  Law  in  Joining 
a  Combination  in  Restraint  of  Trade. 

[Under  N.  Y.  Gen.  Corp.  Law,  §  131;  from  People  v.  North 
River  Sugar  Refining  Co.,  121  N.  Y.  582,  25  Abb.  N.  C.  1, 
31  N.  Y.  State  Rep.  781.] 

The  People  of  the  State  of  ,  by  their  Attorney- 

General,  upon  leave  of  court  duly  granted,  in  this,  their 
complaint,  on  information  and  belief,  allege: 

I.  [Allege  defendant's  corporate  capacity,  as  in  Form  44; 
or  in  case  of  a  corporation  created  by  special  act,  allege:  That 
defendant  is  a  corporation  created  and  organized  under  and 
pursuant  to  the  act  of  the  Legislature  of  ,  passed 

,  19    ,  and  entitled  "An  act  to  ,"  and  the 

acts  amendatory  thereof;  that  defendant's  certificate  of 
incorporation,  filed  on  about  the  day  of 

19     ,   declares  its  name  to  be  "  Company,"  its 

place  of  business  in  ,  and  its  object  ;]  that 

in  violation  of  law  and  in  abuse  of  its  powers,  and  in  the 
exercise  of  privileges  and  franchises  not  conferred  upon  it, 
defendant,  on  or  about  the  day  of  19 

in  ,   together  with  the  other  subscribers  thereto, 

entered  into  and  became  a  party  to  and  carried  out  the  fol- 
lowing agreement,  namely:  [Setting  out  agreement,  which  is 
given  in  full  in  report  of  case.] 

II.  That  thereafter,  and  under  and  pursuant  to  the  pro- 
visions of  said  agreement,  the  capital  stock  of  defendant 
was  transferred  to  said  board,  "The  Company," 
and  in  lieu  thereof  certificates  were  issued  by  said  board; 
that  pursuant  to  such  agreement  such  of  the  parties  thereto 
as  were  not  then  incorporated  became  corporate  bodies, 
and  their  capital  stock  was  transferred  to  said  board  and 
certificates  issued  in  lieu  thereof;  that  the  greater  part  in 


Actions  Affecting  Corporations  1447 

number  and  value  of  said  certificates  is  owned  by  members 
of  said  board;  that  by  means  of  said  agreement,  and  the 
powers  thereby  conferred  upon  said  board,  said  board  monop- 
olizes the  manufacture  and  sale  of  in  the  State  of 
,  and  is  enabled  to  control  at  will  the  production 
and  price  of  said,  in  said  State  and  in  the  United 
States;  that  in  exercise  of  the  powers  conferred  by  said  agree- 
ment, said  board  controls  the  action  of  defendant  and  the 
other  corporations,  parties  to  said  agreement,  in  the  conduct 
of  their  business,  and  controls  and  regulates  the  production 
and  price  of  in  the  State  of  and  in  the 
United  States;  that  in  the  exercise  of  the  said  powers,  said 
board  has  limited  the  production  and  increased  the  price 
of  said  in  said  State  and  in  said  United  States, 
and  that  said  agreement  constitutes  a  combination  to  do  an 
act  injurious  to  trade  and  commerce,  to  which  combination 
defendant  is  a  party. 

Wherefore,  plaintiffs  demand  judgment  that  defendant, 
the  Company,  be  dissolved,  its  charter  vacated,  and 

its  corporate  existence  annulled;  that  it  be  enjoined  from 
acting  as  a  corporation,  and  a  receiver  of  its  property  be 
appointed,  and  for  such  other  and  further  relief  as  may  be 
appropriate,  with  costs. 

1310.  The  Same,  for  Exercising  a  Franchise  not  Conferred 
by  Law.13 

{Under  N.  Y.  Gen.  Corp.  Law,  §  131.] 


13  An  action  will  not  lie  under  this  In  pleading  the  ground  of  a  for- 

statute    to    procure   the    annulment  feiture  for  neglect  of  a  corporation 

and  forfeiture  of  a  special  franchise  to  perform  an  act  which  is  required 

as  distinguished  from  the  corporate  only  under  peculiar  circumstances, 

charter.     Such  an  action  lies,  how-  the  condition  upon  which  the  com- 

ever,  under  Code  Civ.  Pro.,  §  1948.  pany  incurred  the  obligation  to  do 

People  v.  Bleecker  St.,  etc.,  R.  R.  Co.,  it  must  be  specifically  and  substan- 

201  N.  Y.  594,  aff'g  140  App.  Div.  tially  alleged.     People  v.  Bristol  & 

611,  125  N.  Y.  Supp.  1045,  and  limit-  Rensselaerville    Turnpike    Co.,    23 

ing  People  v.  Broadway  R.  Co.,  126  Wend.  222. 
N.  Y.  29,  26  Abb.  N.  C.  407. 
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I.  [Aver  incorporation  of  defendant  as  in  Form  44,  setting 
forth  its  objects  as  stated  in  its  charter.] 

II.  That  said  corporation  for  months  last  past 
has  exercised  without  any  warrant,  charter  or  grant,  the 
franchise  of  [state  franchise  exercised  without  right,  as:  bank- 
ing, and  has  issued  notes,  received  deposits,  made  discounts 
and  transacted  other  banking  business  which  it  was  not  au- 
thorized to  do]  and  has  thus  exercised  franchises  not  con- 
ferred upon  it  by  law. 

III.  That  on  the  day  of  ,  19  ,  an  order 
was  duly  made  and  entered  in  the  Supreme  Court  for  the 
county  of  ,  granting  leave  to  the  attorney-general 
to  bring  this  action.14 

Wherefore  [etc.,  demand  of  judgment  as  in  preceding 
form]. 

II.  SEQUESTRATION  OF  ASSETS 

1311.  By  Judgment  Creditor;  for  Sequestration  of  Cor- 
porate Property.15 
[Under  N.  Y.  Gen.  Corp.  Law,  §  100,  etc.]  16 
I.  [Allege  defendant's  corporate  capacity,  as  in  Form  44,17 
continuing:]    That    the    county    of  is    the    county 

wherein  at  the  time  of  the  issuing  of  the  execution  herein- 
after mentioned  the  defendant  transacted  and  now  trans- 


14  Leave  of  court  must  be  granted  the  other  creditors  or  stating  that  it  is 
and  should  be  alleged.  N.  Y.  Gen.  brought  for  their  benefit.  Woodward 
Corp.  Law,  §  131;  People  v.  Bleecker  v.  The  Holland  Medicine  Co.,  39 
St.,  etc.,  Co.,  supra;  People  v.  Lowe,  N.  Y.  State  Rep.  411,  15  N.  Y. 
47  Hun,  577.  Supp.  128. 

15  The  final  judgment  in  this  ac-  le  Plaintiff  may  join  directors  and 
tion,  even  though  it  appoints  a  re-  stockholders  who  are  in  any  way 
ceiver  of  the  property,  does  not  dis-  made  liable  for  his  debt;  or  he  may 
solve  the  corporation.  People  v.  sue  them  separately.  Gen.  Corp. 
Troy  Steel,  etc.,  Co.,  82  Hun,  303,  Law,  §§  109-110.  See  next  fdrm. 
63  N.  Y.  State  Rep.  787,  31  N.  Y.  "  This  action  will  not  he  against  a 
Supp.  337,  24  Civ.  Pro.  201.  foreign  corporation.     Dreyfus  &  Co. 

A  single   judgment   creditor  may  v.  Seale  &  Co.,  37  App.  Div.  351,  55 

maintain  the  action  without  joining  N.  Y.  Supp.  1111. 
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acts  its  general  business,  and  wherein  its  principal  office 
was  at  such  time,  and  now  is.18 

II.  That  on  and  prior  to  the  day  of 

19     ,  the  defendant  was  indebted  to  plaintiff  in  the  sum  of 
dollars    for    [merchandise    theretofore    sold    and 
delivered  to  it  by  plaintiff];19  that  on  said  day  plaintiff  duly 
commenced  an  action  against  the  defendant  in  the 
Court  to  recover  said  sum;  that  on  the  day  of 

,  19  ,  judgment  was  duly  given  in  said  action  by 
said  court  in  favor  of  plaintiff  and  against  the  defendant 
for  the  sum  of  dollars  damages  and  costs. 

III.  That  on  or  about  the  day  of  ,  19  , 
said  judgment  was  duly  docketed  in  the  office  of  the  clerk  of 
said  county  of  ,  and  execution  thereon  was  on  or 
about  the  day  of  ,  19  ,  duly  issued  to  the 
sheriff  of  said  county,  where  said  defendant  transacts  its 
general  business  and  has  its  principal  office  as  aforesaid; 
that  on  or  about  the  day  of  ,  19  ,  said 
sheriff  returned  said  execution  wholly  unsatisfied  and  the 
said  judgment  is  wholly  unpaid. 

Wherefore,  plaintiff  prays  judgment  that  all  the  prop- 
erty of  the  defendant  be  sequestrated  and  placed  in  the 
hands  of  a  receiver  of  said  defendant  to  be  appointed  by 
this  court,  and  that  the  proceeds  of  all  such  property 
be  justly  and  fairly  distributed  by  him  among  the  fair 
and  honest  creditors  of  such  corporation  in  the  order 
and  in  the  proportions  prescribed  by  law,*  and  for  such 
other  and  further  relief  as  may  be  deemed  proper,  with 
costs. 


18  Either  would  be  sufficient  to  enforce  their  liability  to  the  corpora- 
meet  the  requirement  of  the  stat-  tion.  Woodward  v.  The  Holland 
ute.  Medicine  Co.,  supra.     If,   however, 

19  The  plaintiff  need  not  allege  the  he  is  seeking  to  hold  the  stockholders 
facts  to  show  he  had  a  cause  of  ac-  on  a  statutory  liability  to  himself, 
tion  against  the  corporation,  even  as  one  of  the  creditors  of  the  cor- 
though  he  has  joined  certain  stock-  poration,  he  will  have  to  allege  every 
holders  as  defendants  under  Gen.  additional  fact  necessary  to  charge 
Corp.  Law,  §  109,  and  is  seeking  to  the  stockholders.    (See  Form  1329.) 
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1312.  The  Same,  for  Sequestration  of  Corporate  Property, 
and  to  Require  Defendant  Stockholders  to  Pay  Bal- 
ance Due  on  Their  Stock.20 

[Under  N.  Y.  Gen.  Corp. 'Law,  §§  109-110.]  21 
I,  II  and  III.  [As  in  preceding  form,  except  that  the  de- 
fendant corporation  should  be  alleged  to  be  a  "stock  corpora- 
tion."] 22 

IV.  That  the  defendants  W.  X.  and  Y.  Z.  are  stockholders 
of  the  defendant  company,  and  have  duly  subscribed  for  and 
hold  stock  therein  of  the  amount  of  shares  and 

shares,  and  of  the  par  value  of  dollars  and 

dollars  respectively.23 

V.  That  said  defendants  W.  X.  and  Y.  Z.  have  not,  nor 
has  either  of  them,  paid  to  the  defendant  company  any 
portion  of  the  par  value  of  said  stock  so  held  by  them,  either 
in  money  or  property  except  the  sum  of  dollars. 
[Or,  if  plaintiff  cannot  ascertain  the  exact  amount  owing  on  the 
stock,  may  allege:]  That  only  a  small  portion  of  the  purchase 


20  In  this  action  may  be  united 
claims  against  stockholders,  or  direc- 
tors, who  are  liable  "in  any  event 
or  contingency"  for  the  plaintiff's 
debt.  Bagley,  etc.,  Co.  v.  Lennig, 
61  App.  Div.  26,  70  N.  Y.  Supp.  242 
(sustaining  an  action  wherein  plain- 
tiffs sought  to  avoid  a  fraudulent 
transfer  of  property,  to  set  aside 
fraudulent  judgments  obtained  by 
stockholders,  to  recover  balances  on 
stock  subscriptions,  and  to  recover 
against  defendant  directors  a  penalty 
for  filing  false  reports).  See  next 
form. 

"Adapted  in  part  from  Bagley, 
etc.,  Co.  v.  Lennig,  supra;  Woodward 
v.  Holland  Medicine  Co.,  39  N.  Y. 
State  Rep.  411,  15  N.  Y.  Supp.  128, 
21  Civ.  Pro.  Rep.  23. 

By  statutory  permission  plaintiff 
may  join  as  defendants  any  stock- 
holders, trustees  or  other  officers 
made  liable  by  law  for  his  debt;  or 


he  may  sue  them  separately.    N.  Y. 
Gen.  Corp.  Law,  §§  109-110. 

22  If  plaintiff  has  joined  the  stock- 
holders as  defendants  in  order  to  en- 
force a  statutory  liability  to  the 
creditor,  the  complaint  must  af- 
firmatively allege  all  the  necessary 
elements  which  determine  the  stock- 
holders' liability  under  the  statute. 
See  Forms  1329-1333,  -post,  the  alle- 
gations in  which  would  be  necessarily 
incorporated  in  the  above  form.  So 
far  as  the  case  of  Woodward  v.  Hol- 
land Medicine  Co.,  supra,  seems  to 
hold  that  the  limitations  upon  the 
stockholders'  liability  do  not  have 
to  be  affirmatively  controverted  in 
the  complaint,  it  is  not  in  harmony 
with  the  weight  of  decision. 

23  It  is  not  necessary  that  stock 
be  actually  issued,  if  it  has  been 
subscribed  for.  Beals  v.  Buff.  Constr. 
Co.,  49  App.  Div.  589,  63  N.  Y. 
Supp.  635. 
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price  of  their  respective  shares  of  stock  has  been  paid  by 
either  of  said  defendants  W.  X.  or  Y.  Z.;  that  the  exact 
amount  remaining  unpaid  therein  is  unknown  to  plaintiff. 
Wherefore  [etc.,  as  in  preceding  form  to  *,  inserting  at  that 
point:]  That  the  amounts  due  and  unpaid  by  the  defendants 
W.  X.  and  Y.  Z.  upon  their  said  stock  be  ascertained  and 
their  liability  thereon  adjudged,  and  if  the  property  of  the 
defendant  corporation  is  not  sufficient  to  discharge  its  debts, 
that  they  be  required  to  pay  into  court  the  amount  so  found 
due  and  unpaid  [etc.]. 

1313.  The  Same,  for  Sequestration  of  Corporate  Property, 
and  to  Set  Aside  Illegal  or  Fraudulent  Transfers  of 
Corporate  Assets.24 

I,  II  and  III.  [As  in  Form  1311.] 

[Continue  exactly  as  in  an  action  by  a  receiver  or  judgment 
creditor  to  set  aside  fraudulent  transfers  to  other  defendants  by 
the  corporation  or  judgment  debtor;  see  Form  1315,  and  forms 
in  Creditors'  Suits,  post.] 25 

Wherefore  [adapt  demand  of  judgment  from  Form  1311 
to  *,  and  from  the  form  given  in  Creditors'  Suits]. 


1314.  By  Stockholder,  or  Creditor,  to  Procure  Receiver  of 
Property  of  a  Foreign  Corporation.26 

I.  [Allege  defendant's  corporate  capacity  as  in  Form  45; 

24  This  action,  so  far  as  it  affects  26  It  is  deemed  unnecessary  to  re- 
the  individual  defendants,  is  anal-  peat  the  forms  given  under  Credi- 
ogous  to  a  creditor's  bill  in  equity  to  tor's  Suits,  as  there  is  an  identity  of 
reach  assets  fraudulently  diverted  by  allegation  and  purpose, 
the  judgment  debtor.  Bagley,  etc.,  28  Such  an  action  will  lie,  to  pro- 
Co.  v.  Lennig,  61  App.  Div.  26,  70  cure  a  receiver  of  the  property  of  the 
N.  Y.  Supp.  242;  Home  Bank  v.  foreign  corporation,  not  of  the  cor- 
Brewster  &  Co.,  33  App.  Div.  330,  poration  itself.  N.  Y.  Gen.  Corp. 
.  53  N.  Y.  Supp.  867;  Proctor  v.  Law,  §  306;  McNabb  v.  Porter  Air 
Sidney  Sash,  etc.,  Co.,  8  App.  Div.  Lighter  Co.,  44  App.  Div.  102,  60 
42,  40  N.  Y.  Supp.  454.  Plaintiff  N.  Y.  Supp.  694;  Reusens  v.  Man.  & 
may  also  unite  claims  against  stock-  Selling  Co.,  99  App.  Div.  214,  90 
holders  on  unpaid  subscriptions  in  N.  Y.  Supp.  1010;  Horton  v.  Mc- 
the  same  action.  Bagley,  etc.,  Co.  Nally  Co.,  155  App.  Div.  322,  140 
v.  Lennig,  supra.  N.  Y.  Supp.  357. 
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That  plaintiff  is  a  stockholder  thereof  [or  show  that  he  is  a 

creditor]. 

II.  That  on  or  about  the  day  of  ,  19  , 
an  action   [or,  proceeding]   was  duly  commenced  in  the 

Court  in  said  State  of  ,  to  procure  a  dis- 

solution of  the  defendant,  and  that  a  temporary  receiver 
was  appointed  by  said  court  and  an  injunction  issued  re- 
straining the  officers  of  the  defendant  from  collecting  or 
receiving  any  of  its  property  and  assets. 

III.  That  the  defendant  does  business  in  this  State,  and 
has  property  and  assets  in  this  State  of  great  value  which  are 
in  danger  of  loss  and  waste  unless  preserved  therefrom  by 
the  court  taking  possession  thereof  in  this  action. 

Wherefore,  plaintiff  demands  judgment  that  a  receiver 
of  the  property  of  the  defendant  be  appointed,  and  that  a 
distribution  thereof  be  had  among  its  creditors  and  stock- 
holders, and  for  such  other  and  further  relief  as  may  be  just 
and  equitable. 

m.  UNLAWFUL  PREFERENCES 

1315.  By  Receiver  (or  by  Stockholder  or  by  Creditor  on 
Behalf  of  All)  Against  Corporation  and  Transferees 
and  the  Directors  or  Officers,  to  Set  Aside  Transfers  of 
Corporate  Property  Made  when  Insolvency  was  Immi- 
nent, and  with  Intent  to  Give  a  Preference. 
[Sustained  in  Steifel  v.  N.  Y.  Novelty  Co.,  14  App.  Div. 

371,  43  N.  Y.  Supp.  1012,  under  N.  Y.  Stock  Corporation 

Law,  §  66.]  27 

The  court  has  inherent  power,  at  A    trustee    in    bankruptcy    may 

the  instance  of  a  creditor,  to  enter-  bring  the  action.     Sherwood  v.  Hol- 

tain   the  action  and  appoint  a  re-  brook,    98    Misc.    668,    163    N.    Y. 

ceiver  of  the  property.     Popper  v.  Supp.  326,  where  the  general  charac- 

Supreme  Council,  61  App.  Div.  405,  ter  and  extent  of  the  action  is  ably 

70  N.  Y.  Supp.  637.  discussed.       The    acts    within    the 

27  Applicable,    as  well,   to   foreign  statutory  prohibition  are  presented, 

corporations   doing   business   within  in    dissected    form,    in    O'Brien    v. 

the  State.     See  N.  Y.  Stock  Corp.  East  River  Bridge  Co.,   161  N.  Y. 

Law,   §  70.      Other    precedents    are  539. 

given  in  Form  1319  and  1320.  The  statute  excludes  from  opera- 
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I.  [Allege  the  corporate  capacity  of  the  defendant  corporation 
as  in  Forms  U  or  45.]  That  said  defendant  is  a  stock  corpora- 
tion, and  that  the  defendants  [names]  were  at  all  times 
hereinafter  mentioned  directors  thereof. 

II.  That  on  or  about  the  day  of  19 
by  a  judgment  of  the               Court  for  the  county  of 

,  in  an  action  wherein  C.  D.  was  plaintiff  and  the 
defendant  company  was  defendant,  this  plaintiff  was  duly 
appointed  permanent  receiver  of  said  company,  and  of  all 
its  stock,  property,  franchises,  bonds,  contracts,  things  in 
action  and  effects  of  every  kind  and  nature,  with  the  usual 
powers  and  duties  according  to  the  laws  of  this  State  and  the 
practice  of  said  court,  and  plaintiff  is  now  acting  as  such 
receiver. 

III.  That  in  and  by  said  judgment  it  was,  among  other 
things,  provided  that  as  such  receiver  plaintiff  should  collect 
all  debts,  demands  and  other  property  of  said  defendant 
company,  and  as  such  receiver  plaintiff  was  authorized  to 
maintain  any  actions  or  special  proceedings  for  any  such 
purpose  or  for  any  purpose  whatever,  tending  towards  the 
performance  of  his  duties  as  such  receiver. 

Or  if  action  is  by  creditor,  substitute  for  II  and  III:  II.  That 
this  action  is  brought  on  behalf  of  all  of  the  creditors  of 
defendant  company;  that  said  creditors  exceed  in 

number,  and  some  of  them  are  unknown  and  their  names 
cannot  be  ascertained,  and  that  it  is  impracticable  to  join 
them  all;  wherefore  plaintiff  sues  on  their  behalf  as  well  as 
for  himself. 

III.  That  plaintiff  is  a  creditor  of  said  defendant  corpora- 
tion, arising  by  reason  of  the  following  facts:  [set  forth  the 
character  and  amount  of  claim,  showing  its  existence  at  the 
time  of  the  unlawful  preferences  or  transfers].28 

tion  a  purchaser  of  the  corporate  corporate  property  was  held  a  pur- 
property  for  a  valuable  consideration  chaser  within  the  statute,  in  Perry  v. 
without  notice.  A  holder  of  the  in-  Van  Norden  Trust  Co.,  192  N.  Y. 
solvent   corporation's  note,   with  a  189. 

good    indorser    thereon,    who    sur-  *  Ginsberg  v.  Auto.  Coaching  Co., 

rendered  such  note  for  a  transfer  of  151  App.  Div.  627,  136  N,  Y.  Supp. 


1454  Abbott's  Forms  of  Pleading 

IV.  That  prior  to  the  day  of  ,  19  ,  the 
defendant  corporation  refused  to  pay  certain  of  its  notes  and 
other  obligations;  that  thereafter  and  on  or  about  said  day 
said  defendant  corporation  in  payment  of  a  then  existing 
debt  paid  to  defendant  W.  X.  the  sum  of  dollars 
[or,  transferred  to  defendant  W.  X.  property  of  the  value  of 

dollars  for  less  than  its  full  value];29  that  at  the 
time  of  said  payment,  the  defendant  W.  X.  was  a  stockholder 
in  said  defendant  corporation. 

V.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  corporation,  while  insolvent  [or,  while  its 
insolvency  was  imminent]  and  in  contemplation  of  insol- 
vency,30 and  with  intent  to  give  a  preference  to  the  defend- 
ant Y.  Z.,31  over  other  creditors  [including  this  plaintiff] 32 
transferred  and  assigned  to  the  said  Y.  Z.  two  notes  of  the 
firm  of  M.  N.  &  Co.  for  dollars  each,  and  a  portion  of 
its  assets,  which  notes  were  of  the  value  of  dollars; 
that  the  aforesaid  transfer  was  made  by  the  defendant 
corporation  and  accepted  by  the  defendant  Y.  Z.  with  intent 
to  hinder,  delay,  cheat  and  defraud  the  creditors  of  the  said 
defendant  corporation,  and  was  made  when  the  said  corpora- 
tion was  insolvent  and  with  intent  upon  the  part  of  said 
corporation  to  create  a  preference  [and  after  said  corpora- 

354  (one  having  a  claim  in  tort  is  a  failure  to  interpose  a  legal  defense, 

creditor  within  the  statute).  Lopez  v.  Campbell,  163  N.  Y.  340. 

If  plaintiff  has  a  judgment  it  will  31  Both     insolvency,     or    its    im- 

be  competent  against  the  defendants  minency,  and  intent  to  prefer  must 

who   were   officers   or   stockholders.  be  alleged.    Dill  &  Co.  v.  Morison, 

Caesar  v.  Bernhard,  156  App.  Div.  159  App.  Div.  583,  144  N.  Y.  Supp. 

724,  141  N.  Y.  Supp.  659,  aff'd  209  894.     See,  also,  Caesar  v.  Bernard, 

N.  Y.  570.  SUWa. 

29  Ginsberg  v.  Auto.  Coaching  Co.,  32  If  plaintiff  creditor  sues  alone 
suPra-  in  his  separate  interest,  it  has  been 

30  A  direct  allegation  in  issuable  held  he  must  show  defendants  had 
form  "that  on  or  about,"  etc.,  "said  knowledge  of  his  claim.  Abram  v. 
defendant  corporation  was  insolvent  Manh.  Cons.  Br.  Co.,  142  App.  Div- 
and  in  contemplation  of  insolvency,"  392,  126  N.  Y.  Sup8.  844.  Compare 
would  be  preferable.  It  is  not  Montague  v.  Hotel  Gotham  Co.,  208 
enough  to  show  a  judgment  taken  N.  Y.  442. 

by  default;  there  must  have  been  a 
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tion  had  refused  payment  of  its  notes  and  other  obliga- 
tions].33 

VI.  That  the  only  other  assets  of  the  defendant  corpora- 
tion at  said  times  were  its  outstanding  book  accounts,  upon 
which  plaintiff  has  been  unable  to  realize  [or,  worth  not]  more 
than  the  sum  of  [$1,000];  that  the  liabilities  of  said  corpora- 
tion at  said  times  exceeded  the  sum  of  [$40,000.] 

VII.  That  said  payments  and  transfers. hereinbefore  set 
forth  were  and  are  in  violation  of  the  statute  respecting 
payments  by  domestic  corporations  in  such  cases  made  and 
provided,  and  were  each  directed,  participated  in  and  au- 
thorized by  the  defendants  [directors  or  officer  s].Si 

[VIII.  That  heretofore  and  on  or  about  the  day 

of  ,  19    ,  this  court  duly  granted  plaintiff  as  such 

receiver  leave  to  bring  this  action.] 35 

Wherefore,  plaintiff  demands  judgment: 

1.  That  the  said  payments  and  transfers  so  made  by  the 
defendant  corporation  to  the  defendants  W.  X.  and  Y.  Z.  be 
declared  to  be  payments  and  transfers  made  in  violation  of 
the  statute  and  they  and  each  of  them  be  declared  null  and 
void  as  having  been  made  in  fraud  of  the  creditors  of  said 
corporation. 

2.  That  the  defendant  W.  X.  be  compelled  to  account  for 
the  moneys  so  paid  to  him  by  the  defendant  corporation. 

3.  That  the  defendant  Y.  Z.  be  directed  to  turn  over  the 
property  transferred  to  him  or  its  money  equivalent  to  the 
plaintiff  herein  as  receiver  [or,  to  a  receiver  to  be  appointed]. 

4.  That  the  defendants  be  enjoined  and  restrained  from 
making  any  disposition,  pending  this  action,  of  the  moneys 
and  property  so  paid  and  transferred  to  them  or  either  of 
them,  except  to  surrender  the  same  to  [plaintiff  as]  such 
receiver. 

5.  That  [the  plaintiff  as]  such  receiver  be  adjudged  to  be 

33  This  is  not  essential.  Caesar  v.  n  Leave  to  sue  was  not  alleged, 
Bernhard,  supra.  and  in  this  case  is  not  jurisdictional 

34  Caesar  v.  Bernhard,  156  App.  and  only  affects  the  question  of  costs 
Div.  737,  141  N.  Y.  Supp.  669,  affd  when  the  receiver  is  beaten  in  the 
209  N.  Y.  570.  litigation, 
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paid  and  to  hold  the  moneys  and  assets  subject  to  the  further 
order  of  this  court.36 

6.  That  the  defendants  [directors]  be  adjudged  to  pay  to 
plaintiff  all  loss  or  damage  sustained  by  the  creditors  of  said 
corporation  by  reason  of  said  transfers. 

7.  That  the  plaintiff  have  such  other  and  further  relief 
[etc.]. 

36  Plaintiff  creditor  does  not  gain  Nat.  Lead  Co.,  41  App.  Div.  535, 
a  preference.    Lodi  Chemical  Co.  v.      58  N.  Y.  Supp.  717. 


CHAPTER  LI 

COMPLAINTS   IN   ACTIONS    TO   ENFORCE   THE    STATUTORY   LIA- 
BILITY   OF   DIRECTORS,    STOCKHOLDERS    AND    OFFICERS  1 

I.  Against  directors.  page 

1316.  By  judgment  creditor  (or  corporate  officer)   against  di- 

rector or  officer,  for  an  accounting -for  money  or  property 
wrongfully  appropriated 1458 

1317.  Allegation  of  dissolution  of  corporation,  excusing  its  non- 

joinder, or  securing  a  judgment  against  it 1461 

1318.  To  set  aside  unlawful  alienation  by  directors  of-corporate 

assets • 1462 

1319.  By  trustee  in  bankruptcy,  judgment  creditor,  or  receiver, 

against  corporation  and  director,  officer  or  stockholder, 
to  set  aside  a  transfer  of  property  to  him,  made  after  de- 
fault by  corporation  in  payment  of  note,  or  other  obliga- 
tion      1463 

1320.  By  trustee  in  bankruptcy,  judgment  creditor  or  stock- 

holder, to  compel  an  accounting,  or  to  recover  damages, 

for  transfers  by  directors  with  intent  to  give  preference .    1464 

1321.  For  value  of  stock  issued  by  directors  to  themselves  with- 

out consideration 1466 

1322.  Against  director,  or  officer,  upon  personal  liability  arising 

from  his  signing  false  certificate,  report  or  public  notice .   1467 

1323.  Against  directors,  for  declaring  unauthorized  dividends.  .    1469 

1324.  By  creditors  against  directors  of  a  dissolved  corporation  in 

their  capacity  as  trustees  for  the  benefit  of  creditors  and 
stockholders 1472 

1325.  By  creditor  of  stock  corporation  against  directors  to  enforce 

a  liability  arising  from  failure  to  file  annual  report 1473 

1326.  By  one  creditor  in  behalf  of  all,  against  corporation  and 

directors,  for  an  accounting, "and  to  enforce  the  directors' 
liability  for  creation  of  debts  in  excess  of  amount  of  capi- 
tal stock 1477 

1327.  Against  directors  of  membership  corporation 1479 

1328.  By  attorney-general,  for  removal  of  directors  or  officers  for 

misconduct 1480 

1  See  note  of  caution,  as  to  use  of  these  forms  dependent  upon  statutes, 
to  Form  1402. 
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II.  Against  stockholders.  paqe 

1329.  By  creditor  on  behalf  of  all,   or  trustee  in  bankruptcy, 

against  stockholder  to  enforce  liability  for  unpaid  sub- 
scriptions .  .  .  .  ^ 1482 

1330.  The  same,  where  plaintiff  relies  upon  judgment  of  dissolu- 

tion of  corporation  or  sequestration,  to  excuse  obtaining 
judgment  against  it 1485 

1331.  By  creditor  of  banking  corporation,  on  behalf  of  all,  against 

permanent  receiver  and  stockholders 1486 

1332.  Against  stockholder  of  foreign  corporation  to  enforce  lia- 

bility under  foreign  statutes 1489 

1333.  By  employee  against  stockholders,  to  enforce  liability  for 

wages 1492 

1334.  Against  stockholder  of  full  liability  corporation 1494 

III.  Against  officer. 

1335.  By  stockholder  against  treasurer,  or  chief  fiscal  officer  of 

corporation,  for  penalty  for  refusal  to  furnish  financial 
statement 1495 

1336.  For  refusal  to  permit  inspection  of  stock  book 1496 

I.  AGAINST  DIRECTORS 

1316.  By  Judgment  Creditor  (or  Corporate  Officer)  against 
Director  or  Officer  of  Corporation  for  an  Accounting 
for  Money  or  Property  Wrongfully  Appropriated.2 

[Under  N.  Y.  Gen.  Corporation  Law,  §§  90,  91,  91a.]3 

2  The  word  creditor  in  the  statute  68  Hun,  532),  or  the  manager 
means  only  a  judgment  creditor,  (Beecher  v.  Schieffelin,  4  Civ.  Pro. 
and  a  creditor  at  large  has  no  stand-  Rep.  232),  or  a  receiver  appointed 
ing  to  bring  this  action.  Steele  v.  upon  dissolution  (Rudd  v.  Robinson, 
Isman,  164  App.  Div.  146,  149  N.  Y.  126  N.  Y.  113),  or  the  attorney- 
Supp.  488;  Buckley  v.  Stansfield,  155  general  without  a  relator  (People  v. 
App.  Div.  735,  140  N.  Y.  Supp.  953,  Ballard,  134  N.  Y.  269).  A  treasurer 
aff'd  214  N.  Y.  679  (see  note  9  be-  of  a  corporation  is  not  within  the 
low).  A  single  director,  or  trustee,  section.  Loughlin  v.  Wocker,  152 
may  bring  the  action  (Miller  v.  App.  Div.  466,  137  N.  Y.  Supp.  257. 
Quincy,  179  N.  Y.  294;  Miller  v.  Under  §  91a  (added  in  1913)  the 
Barlow,  78  App.  Div.  331,  79  N.  Y.  Supreme  Court  may  entertain,  a 
Supp.  964;  Halpin  v.  Mut.  Brewing  similar  action  in  equity,  for  the  neg- 
Co.,  20  App.  Div.  583,  47  N.  Y.  lect  or  malfeasance  of  directors  or 
Supp.   412;   Gildersleeve  v.   Lester,  officers,  in  which  the  corporation,  or 

3  A  similar  action  will  lie  to  set  threatened  alienation.  See  Form 
aside  a  transfer  of  property  to  an      1318. 

alienee  with  notice,  or  to  restrain  a 
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I.  That  at  all  the  times  hereinafter  mentioned  the  de- 
fendant Company  was,  and  now  is,  a  domestic 
corporation,4  [or,  if  dissolved,  allege  this  fact  as  in  Form  1317] 
and  the  defendant  Y.  Z.  was  [and  still  is]  a  director  5  [or, 
manager,  or  otherwise] 6  of  said  defendant  company.7 

II.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  duly  recovered  judgment  against  the  defendant 
company  in  the                Court  for  the  county  of 

for  the  sum  of  dollars;  [if  execution  has  been  issued 

allege:  that  thereafter  plaintiff  caused  an  execution  upon 
said  judgment  to  be  duly  issued  to  the  sheriff  of  the  county 
of  where  said  defendant  company  then  had  and  now 

has  its  principal  place  of  business;  that  said  sheriff  has  here- 
tofore returned  said  execution  wholly  unsatisfied,8  andj 
that  said  judgment  remains  wholly  unpaid.9 


its  receiver,  or  a  trustee  in  bankruptcy 
may  be  the  plaintiff.  The  action 
under  this  section  is  a  more  compre- 
hensive one,  not  only  for  an  ac- 
counting for  property  received,  but 
for  damage  for  wrongful  acts  done. 
Germ.  Am.  Coffee  Co.  v.  Diehl,  86 
Misc.  547,  149  N.  Y.  Supp.  413, 
aff'd  on  opinion  below  in  168  App. 
Div.  913,  152  N.  Y.  Supp.  1113. 

A  similar  action  will  lie  by  a  stock- 
holder, suing  for  all,  against  the 
corporation  and  the  officers  guilty 
of  the  wrongdoing.  See  complaint 
in  Pray  v.  Blanchard  Co.,  95  App. 
Div.  423,  88  N.  Y.  Supp.  650;  Tilton 
v.  Gans,  155  App.  Div.  612,  140 
N.  Y.  Supp.  782. 

See,  also,  note  to  Form  1323. 

4  Applies  to  foreign  corporations, 
as  well  as  domestic.  Miller  v.  Quincy, 
179  N.  Y.  294;  Acken  v.  Coughlin, 
103  App.  Div.  1,  92  N.  Y.  Supp. 
700. 

6  The  liability  is  several,  and  the 
action  lies  against  a  single  director. 
Buckley  v.  Stansfield,  supra;  Germ. 
Am.  Coffee  Co.  v.  Diehl,  86  Misc. 


547,  149  N.  Y.  Supp.  413,  aff'd  168 
App.  Div.  913. 

6  The  action  lies  as  well  against  the 
managers  or  other  officers  of  the  cor- 
poration, or  against  one  or  more  of 
them. 

7  The  corporation  is  not  a  necessary 
party  plaintiff,  but,  if  a  receiver  is 
asked,  it  then  becomes  a  necessary 
party  defendant  in  this  action.  See 
Miller  v.  Barlow,  78  App.  Div.  331, 
79  N.  Y.  Supp.  964.  If  the  corpora- 
tion has  been  dissolved  and  a  re- 
ceiver appointed,  the  receiver  unless 
discharged  must  be  made  a  defend- 
ant; and  such  situation  excuses  the 
creditor  from  first  obtaining  judg- 
ment against  the  corporation.  Lilien- 
thal  v.  Betz,  185  N.  Y.  153. 

8  The  reasoning  which  has  led  the 
court  to  conclude  that  a  creditor  at 
large  cannot  maintain  this  action 
does  not  seem  to  require  that  the 
plaintiff  should  have  exhausted  his 
remedy  against  the  corporation,  but 
simply  that  the  validity  of  his  claim 
shall  have  been  judicially  determined. 

9  If  a  creditor  is  unable  to  secure 
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[Or,  allege  that  plaintiff  is  a  director,  or  managing  'officer, 
or  receiver.]  10 

III.  That  during  the  times  hereinafter  mentioned,  and 
while  he  was  such  a  director,  said  defendant  Y.  Z.  had  cor- 
rupt and  fraudulent  dealings  with  the  officers  of  said  cor- 
poration contrary  to  his  duty  and  in  violation  of  law,  by 
which  said  defendant  appropriated  to  his  own  use  large 
amounts  of  the  assets  of  said  corporation  in  fraud  of  the 
corporation  and  creditors  thereof,  and  by  which  it  and 
they  have  been  largely  defrauded,  which  dealings  were  in 
part  as  follows:  [allege  them  with  such  detail  as  plaintiff  can, 
as:] 

That  at  various  times  between  the  day  of  , 

19    ,  and  the  day  of  ,  19     ,  and  while  said 

Y.  Z.,  the  defendant,  was  a  director  of  said  defendant  cor- 
poration, he  wrongfully  and  illegally,  and  by  a  violation  of 
his  duty  as  such  director,  took,  received  and  acquired  to 
himself  moneys  of  the  said  corporation  to  a  large  amount, 
about  dollars  of  which  was  applied  by  the  said  de- 

fendant Y.  Z.  to  the  payment  of  certain  false  and  fictitious 
claims  alleged  to  be  due  to  him  from  said  defendant  company, 
and  about  dollars  of  which  was  applied  by  him  to 

the  payment  of  certain  other  false  and  fictitious  claims 
alleged  to  be  due  from  said  defendant  company  to  the  firm 
of  M.  N.  &  Co.,  of  which  firm  said  defendant  was  then  a 
member;  that  for  said  moneys  said  defendant  corporation 
never  received,  nor  did  said  defendant  Y.  Z.  nor  any  other 

a  judgment  against  the  corporation,  action  should  be  brought  on  behalf 

he  may  plead  such  excuse  and  main-  of  all  creditors.    See  Davis  v.  Wilson, 

tain  this  action  without  such  judg-  150  App.  Div.  704,  135  N.  Y.  Supp. 

ment.     Lilienthal  v.  Betz,  108  App.  825;    Buckley    v.    Stansfield,    supra. 

Div.  222,  95  N.  Y.  Supp.  849,  re-  Compare  Darcy  v.  Brooklyn  &  N.  Y. 

versed  in  185  N.  Y.  153,  on  another  Ferry  Co.,  196  N.  Y.  99. 
ground  only.     Otherwise  he  must  be  I0  If  plaintiff  is  an  officer  or  direc- 

a    judgment     creditor.       Steele     v.  tor  at  the  time  of  the  commencement 

Isman,  164  App.  Div.  146,  149  N.  Y.  of  the  action,  but  ceases  to  be  such, 

Supp.  488.    See  Forms  1316  and  1330.  the    action    abates.      Hamilton    v. 

If  there  are  other  judgment  cred-  Gibson,    145    App.    Div.    825,    130 

itors,  or  even  general  creditors,  the  N.  Y.  Supp.  684. 
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person  ever  give  to  said  defendant  corporation,  any  valuable 
consideration  or  thing  whatsoever.11 

[If  a  receiver  is  asked,  allege:  IV.  That  said  defendant 
corporation  is  wholly  insolvent.] 

Wherefore,  plaintiff  prays  judgment. 

1.  That  said  defendant  Y.  Z.  may  be  compelled  to  account 
for  his  official  misconduct  in  the  management  and  disposi- 
tion of  the  funds  and  property  of  the  said  [defendant]  cor- 
poration; 

[2.  That  a  receiver  of  said  defendant  corporation  be 
appointed;]  12 

3.  That  said  defendant  may  be  compelled  to  pay  to  the 
said  defend  ant  corporation  [or  said  receiver,]  for  the  benefit 
of  the  said  corporation  and  its  creditors,  any  money,  and 
the  value  of  any  property,  which  the  said  defendant  Y.  Z. 
has  acquired  to  himself,  or  transferred  to  others,  or  lost  or 
wasted  by  a  violation  of  his  duties; 

4.  For  such  other  or  further  relief  in  the  premises  as  to  the 
court  shall  seem  just,  together  with  the  costs  of  this  action.13 

1317.  Allegation  of  Dissolution  of  Corporation,  Excusing 
its  Non-joinder,  or  the  Securing  of  Judgment  against 

it.14 
That  in  an  action  in  the  Court  in  the  State  of 

,  in  which  M.  N.  was  plaintiff  and  the  said 
Company  was  defendant,  a  judgment  was  on  the 

11  This  allegation  is  adapted  from  n  The  court  has  power  to  grant 

complaint  in  Rudd  v.  Robinson,  126  this  relief.     Gildersleeve  v.   Lester, 

N.    Y.    113,   36   N.   Y.  State  Rep.  68  Hun,  532,  52  N.  Y.  State  Rep. 

500.  559,  22  N.  Y.  Supp.  1026. 

Facts  showing  misconduct  must  13  Adapted  from  prayer  in  Beecher 
be  alleged.  Tilton  t>,  Cans,  155  v.  Schieffelin,  4  N.  Y.  Civ.  Pro.  Rep. 
App.  Div.  612,  140  N.  Y.  Supp.  782.  230.  In  Darcy  v.  Bklyn.  &  N.  Y. 
No  demand  upon  the  corporation  '  Ferry  Co.,  196  N.  Y.  99,  plaintiff 
tp  sue  is  necessary  when  a  director  did  not  demand  a  receiver  and  pay- 
brings  the  action.  Miller  v.  Barlow,  ment  to  him,  but  asked  judgment 
78  App.  Div.  331,  79  N-  Y.  Supp.  in  his  favor  for  amount  of  his  claim. 
964.  The  misconduct  must  have  u  From  Am.  Grocery  Co.  v.  Flint, 
been  as  an  official.  Lilienthal  v.  5  App.  Div.  263,  39  N.  Y.  Supp.  153. 
Betz,  185  N.  Y.  153.                              '  See  note  67  to  Form  1329. 


1462  Abbott's  Forms  op  Pleading 

day  0f  ,  19    ,  duly  made  and  entered,  dissolving 

the  said  corporation;  that  the  judgment  roll  therein  was 
then  and  there  filed  in  the  office  of  the  clerk  of  the  county 
of  ,  and  said  corporation  was  then  and  there  duly 

dissolved  and  ceased  to  exist.  [If  a  receiver  was  appointed 
and  has  not  been  discharged,  so  allege,  and  in  a  proper  case 
join  him  as  a  defendant]  15 

1318.  To  Set  Aside  Unlawful  Alienation  by  Directors  of 
Corporate  Assets.16 
[Under  N.  Y.  Gen.  Corp.  Law,  §  90,  subd.  5.] 
I  and  II.    [As  in  Form  1316.] 

III.  That  on  or  about  the  day  of  ,19  , 
at  a  meeting  of  the  board  of  directors  of  said  Com- 
pany, at  which  meeting  the  above-named  defendant  Y.  Z. 
was  present  and  participated,  the  said  directors  of  the  said 
corporation  adopted  a  resolution  whereby  they  transferred 
and  assigned,  or  attempted  to  transfer  and  assign,  all  the 
property  and  assets  of  the  said  corporation  to  said  defendant 
Y.  Z.,  in  satisfaction  of  a  pretended  indebtedness  to  said 
Y.  Z.  from  said  company;  that  defendant  Y.  Z.  voted  for 
the  adoption  of  said  resolution.17 

IV.  That  said  attempted  alienation  and  assignment  was  a 
violation  of  law  and  a  breach  of  the  trust  reposed  in  them,  and 
that  the  same  was  made  in  pursuance  of  a  scheme  to  turn 
over  to  said  defendant  Y.  Z.  the  property  and  assets  of  said 
company,  and  enable  him  to  possess  himself  thereof  and  ap- 
propriate the  same  to  his  own  use,  and  in  this  manner  to 
render  valueless  the  stock  of  said  company  and  to  effectuate 

15  Lilienthal  v.  Betz,  108  App.  "  Adapted  from  Beecher  v.  Schief- 
Div.  222,  95  N.  Y.  Supp.  774,  af-  felin,  4  N.  Y.  Civ.  Pro.  232,  and  Gil- 
firmed  on  this  point,  though  re-  dersleeve  v.  Lester,  68  Hun,  533,  52 
versed  on  the  ground  that  his  dis-  N.  Y.  State  Rep.  559,  22  N.  Y. 
charge  makes  him  an  unnecessary  Supp.  1026.  It  is  not  essential  that 
party,  in  185  N.  Y.  153.  the  alienee  6hould  have  been  a  direc- 

18  See  Form  1320,  for  precedent  in  tor  or  officer, 
action  to  set  aside  a  transfer  of  assets 
with  intent  to  prefer. 
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a  dissolution  thereof  without  due  process  of  law,  and  to 
enable  said  defendants,  or  some  of  them,  to  organize  another 
company  and  carry  on  business  under  another  name,  for 
the  purpose  of  cheating  and  defrauding  the  creditors  of  said 
company.18 
Wherefore,  plaintiff  demands  judgment: 

(1)  That  the  aforesaid  alienation  of  the  property  of  said 
defendant  company  to  the  defendant  Y.  Z.  be  set  aside; 

(2)  That  a  receiver  of  the  property  of  the  defendant  com- 
pany be  appointed; 

(3)  That  the  defendant  Y.  Z.  be  directed  to  turn  over  the 
property  of  the  defendant  company  to  such  receiver,  or  to 
account  for  its  full  value,  and  that  said  receiver  hold  the 
same  or  its  money  equivalent  for  the  benefit  of  the  corpora- 
tion, its  creditors  and  stockholders. 

(4)  For  such  other  and  further  relief  [etc.], 

1319.  By  Trustee  in  Bankruptcy,  Receiver,  or  Judgment 
Creditor,  against  Corporation  and  Director,  Officer  or 
Stockholder,19  to  Set  Aside  Transfer  of  Property  to 
Him,  Made  After  Default  by  Corporation  in  Payment 
of  Note,  or  other  Obligation.20 
[Under  New  York  Stock  Corporation  Law,  §  66.] 

,    18  If  the  defendant  alienee  is  not  a  plaintiff's  damages  by  reason  thereof, 

director,  an  allegation  must  be  in-  The   statute  makes   the   defendant 

serted  that  the  alienee  knew  that  personally  liable  to  the  full  extent  of 

the  purpose  of  the  alienation  was  any   loss   the   plaintiff    creditor  or 

foreign  to  the  lawful  business  and  stockholder  may  sustain,  and  if  the 

objects    of    the    corporation.      See  corporation  is  still  solvent  no  creditor 

N.  Y.  Gen.  Corp.  Law,  §  90,  subd.  5.  has  sustained  any  loss.    See  Caesar  v. 

19  If  the  officer  or  stockholder  as-  Bernard,  156  App.  Div.  724,  141 
signs  his  claim,  in  good  faith  and  N.  Y.  Supp.  659,  aff'd209  N.  Y.  570; 
with  the  intent  of  paying  or  securing  Agnelli  v.  Shatzin,  68  Misc.  329,  123 
an  honest  debt,  the  assignee  is  not  N.  Y.  Supp.  797.  His  measure  of 
prohibited  by  the  statute  from  en-  damage  is  the  difference  between 
forcing  the  claim.  Jefferson  Co.  the  amount  he  would  have  received 
Bank  v.  Townley,  159  N.  Y.  490.  from  the  corporation  if  the  property 

20  The  action  may  be  more  ad-  had  not  been  transferred,  and  the 
vantageously  brought  to  set  aside  amount  which  he  has  been  able  to 
the  transfer,  rather  than  to  recover  obtain  or  can  obtain  from  the  cor- 
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I.  [As  in  Form  4.4,  adding  that  it  is  a  stock  corporation.]21 

II.  [As  in  Forms  115, 1316  or  1323.] 

III.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  corporation  refused  to  pay  a  certain  note  on 
that  day  due  and  payable  to  one  M.  N.,  and  thereafter  re- 
fused and  still  refuses  to  pay  the  same.  [Or  otherwise  show 
default  in  payment  of  an  obligation.] 

IV.  That  thereafter  and  on  or  about  the  day  of 

,  19  ,  said  defendant  corporation  transferred  to 
the  defendant  Y.  Z.  [state  property  transferred]  in  payment 
of  a  debt  claimed  to  be  then  due  by  said  corporation  to  said 
Y.  Z.,  and  said  corporation  did  not  receive  from  the  defend- 
ant Y.  Z.  the  full  value  or  any  other  consideration  in 
cash. 

V.  That  at  the  times  hereinafter  mentioned,  defendant 
Y.  Z.  was  a  director  [or,  a  stockholder — or,  an  officer,  to  wit, 
the — state — ]  of  the  defendant  corporation. 

[7/  plaintiff  sues  as  a  creditor  allege  securing  of  judgment, 
or  facts  excusing  it,  as  in  Forms  1316  or  1330.]  22 
Wherefore  [substantially  as  in  Form  1318.] 

1320.  By  Trustee  in  Bankruptcy,  Judgment,  Creditor  or 
Stockholder,  to  Compel  an  Accounting,  or  to  Recover 
Damages,  for  Transfers  by  Directors  with  Intent  to 
give  Preference.23 

[Under  N.  Y.  Stock  Corp.  Law,  §  66.] 

I.  [Allege  plaintiff's  capacity;  if  as  trustee  in  bankruptcy, 

poration    after    the    transfer.      This  such  circumstances  do  not  need  to 

element  of  damage  must  be  alleged  be  reduced  to  judgments.    Sherwood 

to  make  the  complaint  good.    Id.  v.  Holbrook,  178  App.  Div.  462. 

See  Form  1315  for  another  prece-  22  Under    familiar    principles    the 

dent,  and  also  next  form.  creditor  must  be  a  judgment  creditor 

21  If   the  plaintiff   is   the  receiver  (see  note  9  to  Form  1316). 

or  trustee  in  bankruptcy  of  the  cor-  2*  Adapted  from  Sherwood  v.  Hol- 

poration,    the    corporation    itself    is  brook,  178  App.  Div.  462;  Caesar  v. 

not  to  be  made  a  party,  as  it  is  be-  Bernard,    156   App.    Div.    724,    141 

fore  the  court  in  the  person  of  its  N.   Y.  Supp.  659,   aff'd  209  N.   Y. 


representative.  570.     See  Form  1315,  and  notes  to 

The  claims  of  the  creditors  under      Form  1323,  and  to  preceding  form. 
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as  in  Form  115;  if  judgment  creditor  of  corporation,  as  in 
Form  1316;2i  or  as  stockholder.] 

II.  That   at  all   times  hereinafter  mentioned   the   said 

Company  was  a  domestic  stock  corporation;  that 
the  defendant  [name]  was  a  director  [or,  officer,  to  wit — 
state — ]  of  said  corporation.25 

III.  [Allege  transfer  of  corporate  property,  as:]  That  on  or 
about  the  day  of  ,  19  ,  the  defendants 
[names — acting  with  other  directors  of  said  company,] 
transferred  to  the  defendant  [name — or  one  M.  N.]  certain 
property  of  the  said  corporation  consisting  of  [state]  of  the 
value  of  dollars,  in  payment  of  a  claim  of  said  de- 
fendant [or,  M.  N.]  against  said  corporation,  then  existing 
and  unsecured.    [Allege  other  transfers  to  other  defendants.] 

IV.  That  at  the  times  of  such  transfers  said  corporation 
was  insolvent,  and  so  remains  [or,  the  insolvency  of  said 
corporation  was  imminent].26 

V.  That  said  transfers  were  made  with  intent  on  the 
part  of  the  defendants  [names]  of  giving  a  preference  to 
the  defendants  [creditors,  or  said  M.  N.]  over  other  creditors 
of  said  corporation;  that  each  of  the  defendants  [creditors] 
knew  of  such  intent  and  of  the  insolvency  of  said  corporation' 
at  the  time  of  the  said  transfer  to  him  as  hereinbefore  al- 
leged.27 

[VI.  That  plaintiff  has  duly  issued  an  execution  upon  his 
said  judgment  to  the  sheriff  of  the  County  of  , 

wherein  said  corporation  has  at  all  times  had  its  principal 

24  His  judgment  need  not  be  prior  for    an    accounting.      Sherwood    v. 
to  the  transfer.     Caesar  v.  Bernard,  Holbrook,  178  App.  Div.  462. 
supra.     The  judgment  is  competent  **  It  is  not  necessary  to  show  that 
evidence  in   this  action  against  the  it   had    defaulted    upon    any   note, 
director.    Id.  Cases,  supra. 

25  Under  the  statute  all  officers  27  The  corporation  must  have  been 
and  directors  concerned  in  the  trans-  insolvent  at  the  time  of  the  trans- 
fers may  be  joined  with  the  trans-  fers,  or  the  creditors  must  have  been 
ferees  as  defendants.  It  is  imma-  then  existent.  See  Lummis  v.  Crosby, 
terial  that  all  the  defendants  are  176  App.  Div.  315,  162  N.  Y.  Supp. 
not  concerned  in  all  of  the  illegal  444. 

transfers  when  the  action  is  brought 
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office  and  place  of  business,  and  said  execution  has  been 
returned  wholly  unsatisfied,  and  said  judgment  remains 
wholly  unpaid.] 

VII.  That  said  transfer  was  in  violation  of  §  66  of  the 
Stock  Corporation  Law  of  the  State  of  New  York;  that 
by  reason  of  such  illegal  transfer  plaintiff  has  been  able  to 
collect  no  part  of  his  said  claim  and  judgment,  whereas  if 
said  transfer  had  not  been  made,  plaintiff  would  have  been 
paid  at  least  dollars  upon  said  claim  and  judgment, 

and  has  suffered  damage  in  said  sum  by  reason  thereof.28 

Wherefore  [etc.,  demand  for  judgment]. 

1321.  Against  Directors   for  Value   of   Stock  Issued  to 
Themselves  Without  Consideration.29 

[Under  N.  Y.  Stock  Corp.  Law,  §  55.] 

I.  [Allege  corporate  capacity  as  in  Form  44]',  that  at  all 
times  hereinafter  stated  defendants  were  directors  of  said 
corporation. 

II.  That  on  or  about  the  day  of  ,  19  , 
the  defendants  as  such  directors  authorized  and  directed 
the  issuance,  and  caused  to  be  issued  and  delivered  to  them- 

'  selves  [one  hundred]  shares  of  the  theretofore  unissued 
[common]  stock  of  said  corporation  of  the  par  value  of  [one 
hundred]  dollars  each. 

III.  That  such  stock  was  so  issued  without  any  consider- 
ation whatsoever  to  said  corporation,  either  for  money,  or 
labor  done,  or  property  actually  received. 

IV.  That  plaintiff  waives  the  tort,  and  elects  to  hold  the 
defendants  as  obligated  to  pay  the  [par]  value  of  said  stock; 
that  said  stock  was,  at  the  time  of  its  said  issuance  and  de- 
livery, of  the  value  of  dollars. 

[//  plaintiff  sues  as  receiver,  allege  his  appointment  as  in 
Form  1328.) 
Wherefore  [etc.,  demand  of  judgment]. 

28  See  note  20  to  preceding  form.  non-payment    therefor.      See   Lam- 

29  No  recovery  may  properly  be  phere  ».  Lang,  213  N.  Y.  585,  revers- 
had  under  a  complaint  merely  al-  ing  157  App.  Div.  306,  141  N.  Y. 
leging  a  subscription  to  stock,  and  Supp.  967. 
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1322.  Against  Director  or  Officer,  upon  Personal  Liability 
Arising  from  his  Signing  False  Certificate,  Report  or 
Public  Notice.30 

[Under  N.  Y.  Stock  Corporation  Law,  §  35.] 

I.  That  at  all  the  times  hereinafter  mentioned  the 
Company  was  and  now  is  a  stock  corporation,  organized 
and  existing  under  the  laws  of  the  State  of  [and  if  a 
foreign  corporation,  add:],  and  transacting  business  in  the 
State  of  New  York.31 

II.  That  during  the  year  19  ,  the  defendant  was  treas- 
urer [and  one  of  the  directors — or',  the  defendant  was  a 
director]  of  said  Company. 

III.  That  on  or  about  the  day  of  in 
said  year,  and  within  two  years  from  the  time  of  the  com- 
mencement of  this  action,32  the  defendant,_as  such  treasurer 
[director],  signed  a  certificate  or  report,  a  copy  whereof  is 
hereunto  annexed,  marked  Exhibit  A,  and  made  part  of  this 
complaint  [or,  which  contained,  among  other  things,  the 
following  material  representation: — quoting  it — ];  that 
thereafter  said  certificate  or  report  was  filed  in  the  office 
of  the  clerk  of  the  county  of               [or,  published  in  the 

newspaper — or,  otherwise  show  how  it  came  to  plain- 
tiff's knowledge]. 

,0The    liability    arises    from    the  see  Rothmiller  v.  Stein,  143  id.  581. 

making  of  a  certificate  or  report,  or  The  defendant  is  also  liable  at  com- 

the  giving  of  a  public  notice,  which  mon  law,  independent  of  the  statute 

is  false  in  any  material  representa-  if  the  falsity  was  known  to  him.    Par- 

tion    contained    in    it,    and    makes  sons  v.  Johnson,  28  App.  Div.  1,  50 

jointly  and  severally  liable  all  of-  N.  Y.  Supp.  780. 

fleers  and  directors  signing  the  same.  31  N.  Y.  Stock  Corporation  Law, 

N.  Y.  Stock  Corporation  Law,  §  35.  §  70,  subd.  3. 

It  is  held  not  to  be  a  penal  statute.  32  Usually  a  limitation  upon   the 

Hutchinson  v.  Young,  80  App.  Div.  time  within  which  an  action  can  be 

246,  80  N.  Y.  Supp.  259.    But  de-  brought  is  available  only  if  taken  by 

fendant   is   excused   from   verifying  answer.    N.  Y.  Code  Civ.  Pro.,  §  413. 

his    answer.       Thompson    v.     Mc-  The  peculiar  wording  of  the  limita- 

Laughlin,   138  App.   Div.  711,   123  tion  in  this  statute,  however,  sug- 

N.  Y.  Supp.  762.    The  action  does  gests  the  advisability  of  adding  the 

not  survive  the  death  of  either  party.  above  allegation. 
Brackett  v.  Griswold,  103  N.  Y.  425; 
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IV.  That  said  certificate  or  report  was  false  in  a  material 
representation,  to  wit,  in  that  it  represented  and  stated 
[quote  the  false  statement,  unless  already  quoted,  as  in  pre- 
ceding paragraph],  whereas  in  truth  and  in  fact  [allege 
the  true  fact,  from  which  the  falsity  of  the  quotation  will 
appear].33 

V.  That  the  contents  of  said  certificate  or  report,  includ- 
ing the  said  false  representation,  were  thereafter  and  on  or 
about  the  day  of  ,  19  ,  communicated  to 
this  plaintiff;  that  plaintiff  believed  the  said  representation 
to  be  true,  and  relied  thereon,  and  was  induced  thereby 
and  upon  the  faith  thereof  to  [set  forth  facts  showing  that 
plaintiff  became  a  creditor  or  stockholder,  as:]  loan  to  the  said 
corporation  on  said  day  the  sum  of  dollars  for  the 
term  of  [one  month];  that  said  loan  thereafter  and  on  the 

day  of  ,   19     ,  became  due  and  payable 

to  plaintiff  by  said  corporation,  but  the  same  has  not  been 
paid,  nor  any  part  thereof. 

[If  plaintiff  has  purchased  stock,  he  must  add:] 

VI.  That  said  stock  is  worth  the  sum  of  dollars; 
that  if  the  aforesaid  representation  had  been  true,  as  plaintiff 
believed,  said  stock  would  have  been  of  the  value  of 
dollars.34 

VII.  That  by  reason  of  the  premises  plaintiff  has  been 
damaged  dollars,  in  which  sum  he  alleges  the  de- 
fendant is  liable  to  him  under  and  by  virtue  of  §  35  of  the 
New  York  Stock  Corporation  Law. 

Wherefore  [etc.,  demand  of  judgment]. 

33  It  is  not  necessary  to  allege  or  Under  the  Colorado  statute,  scienter 
prove  defendant's  knowledge  of  the  must  be  averred.  Matthews  v.  Pat- 
falsity  of  the  representation.  Hunt-  terson,  26  Pac.  Rep.  812. 
ington  v.  Attrill,  118  N.  Y.  265;  Tor-  34  That  this  is  the  proper  measure 
bett  v.  Eaton,  113  id.  623.  See  for  of  damages,  see  Parsons  v.  Johnson, 
similar  ruling  in  North  Carolina,  28  App.  Div.  1,  50  N.  Y.  Supp. 
Solomon  v.  Bates,  24  S.  E.  Rep.  478.  780. 
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1323.  Against  Directors  for  Declaring  Unauthorized  Divi- 
dends.35 

[Under  New  York  Stock  Corporation  Law,  §  28.] 36 


36  The  right  of  action  is  given  to 
the  corporation,  as  well  as  "to  the 
creditors  thereof."  The  precedent  is 
adapted  from  Dykeman  i>.  Keeney, 
10  App.  Div.  610,  42  N.  Y.  Supp. 
488,  somewhat  modified,  and  in- 
cluding an  amendment  made  at 
trial.  If  the  corporation,  or  the  re- 
ceiver, after  its  dissolution,  sues,  the 
remedy  is  at  law;  it  is  very  probable, 
however,  that  when  a  single  creditor 
sues,  he  should  sue  for  all,  in  equity, 
making  the  corporation  a  party  de- 
fendant, and  asking  an  accounting, 
in  manner  similar  to  the  former  ac- 
tion against  the  directors  for  creat- 
ing unauthorized  debts.  Much, 
though  not  all,  of  the  court's  rea- 
soning in  Ntl.  Bank  v.  Dillingham, 
147  N.  Y.  603,  would  apply;  but 
there  is  this  marked  difference  be- 
tween the  statutory  provisions,  that 
former  section  24  contemplated  an 
apportionment  among  the  directors, 
while  the  section  now  being  con- 
sidered makes  them  severally  liable. 

In  Dykman  v.  Keeney,  supra,  the 
court  held  that  the  section  giving 
this  action  (§  28)  should  not  be 
treated  as  a  penalty,  but  as  an  in- 
demnity for  any  actual,  loss  which 
the  corporation,  or  its  creditors,  may 
sustain  from  the  prohibited  acts. 
This  construction  further  suggests 
the  necessity  of  an  accounting  in  the 
suit  brought  by  the  single  creditor, 
where  all  the  creditors  may  appear 


personally  or  by  representation,  and 
the  extent  of  the  indemnity  de- 
termined. 

A  complaint  in  another  action, 
similar  in  name,  but  easily  distin- 
guishable from  the  precedent,  was 
before  the  Court  of  Appeals  in  Dyk- 
man v.  Kenney,  154  N.  Y.  483.  The 
plaintiff  in  that  action  was  also  the 
permanent  receiver.  The  complaint 
set  forth  a  large  number  of  discon- 
nected acts  by  one  or  more  of  the 
defendant  directors,  of  a  nature 
rendering  the  participants  liable  for 
negligence,  violation  of  duty,  waste, 
etc.  The  complaint  alleged,  and 
the  facts  alleged  showed,  that  no 
one  of  the  acts  complained  of  was 
completely  accomplished  by  all  of 
the  directors;  and  that  certain  of 
them  were  done  during  their  several 
periods  of  office.  The  plaintiff  re- 
ceiver prayed  for  an  accounting 
and  discovery;  that  the  damages  of 
the  bank  be  ascertained,  and  that  he 
be  given  judgment  against  the  re- 
spective defendants  for  the  respec- 
tive amounts  for  which  each  might 
be  found  personally  liable.  Upon  de- 
murrer for  insufficiency,  and  mis- 
joinder of  causes  of  action,  it  was 
field  that  the  complaint  stated  causes 
of  action  at  law,  and  that  there 
was  a  misjoinder  since  they  did 
not  each  affect  all  of  the  defendants. 
In  the  precedent,  the  complaint  is 
clearly   framed    at   law,    to   recover 


36  Made  applicable  to  directors  of 
a  foreign  corporation  by  Stock  Corp. 
Law,  §70.  Hutchinson  v.  Stadler, 
85  App.  Div.  421,  83  N.  Y.  Supp. 
509.  But  the  defendant's  liability 
is  that  imposed  by  the  statute  of 


the  State  of  its  incorporation.  De 
Raismes  v.  U.  S.  Lith.  Co.,  161  App. 
Div.  781,  146  N.  Y.  Supp.  813.  See 
Form  1300  for  form  of  averment  of 
such  foreign  statute. 
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I.  That  the  Company  at  the  times  hereinafter 

mentioned  was  a  stock  corporation,  organized  and  existing 
under  the  laws  of  the  State  of  ;  [if  a  foreign  cor- 

poration,  add:  and  transacted  business  in  the  State  of  New 
York];  that  its  capital  stock  was  dollars;  that  the 

defendants  were  at  the  times  hereinafter  mentioned  directors 
thereof. 

[If  the  corporation  is  dissolved  and  its  receiver  is  suing: 
II.  That  by  final  judgment  in  an  action,  entitled  "The 
People  of  the  State  of  New  York,  plaintiffs,  against  the 

Bank,  defendant,"  duly  rendered  by  the 
Court  of  the  State  of  New  York,  held  in  and  for  the  county 
of  ,  on  the  day  of  ,  19     ,  and  duly 

entered  in  the  office  of  the  county  clerk  of  said  county  on  the 

day  of  ,  19     ,  it  was  adjudged  that  the 

said  bank  be  dissolved,  and  the  plaintiff  herein  was  in  and 
by  said  judgment  appointed  permanent  receiver  of  all  the 
property,  things  in  action,  and  effects,  real  and  personal, 
of  the  said  bank,  and  of  all  the  property  held  by  it;  that  the 
plaintiff  has  duly  qualified  and  entered  upon  his  duties  as 
such  receiver,  and  that  on  ,  19     ,  this  plaintiff  was, 

by  order  of  this  court,  duly  authorized  to  prosecute  this 
action.] 

III.  That  on  ,   19    ,  the  said  Company 

had  no  surplus  profits  arising  from  its  business,  and  the  losses 


for  a  misapplication  of  funds  partici-  not  all  be  equally  liable,  or  equally 

pated  in  by  all  of  the  defendants.  culpable,   or  that  all  of  them  may 

Since  this  decision,  however,  other  not  have  acted  at  a  given  time,  or 

complaints    asking    equitable    relief,  have  been  guilty  of  the  same  waste; 

have    been    sustained,     where    the  there  may   be  many   breaches,   but 

facts   alleged   were   so   substantially  the    plaintiff    is    invoking    but    one 

similar  that  to  distinguish  would  be  duty  and  toward  the  one  legal  entity, 

extremely,  difficult.      If    the    com-  Proper  limitations   will   not   permit 

plaint  by  the  receiver  prays  an  ac-  an  extended  discussion  of  this  ques- 

counting,  and  an  apportionment  of  tion.     See   Bosworth   v.   Allen,    168 

liability   between   those  responsible,  N.  Y.  157;  Mabon  v.  Miller,  81  App. 

I   deem    it    no    answer   to  a  claim  Div.  10,  80  N.  Y.  Supp.  979;  People 

that  but  a  single  action  in  equity  is  v.  Eq.  Life  Ass.  Soc,  124  App.  Div. 

stated,    that    the    defendants    may  714,  109  N.  Y.  Supp.  453. 
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sustained  by  it  were  in  excess  of  the  undivided  profits  as 
appearing  upon  its  books.37 

IV.  That  on  or  about  said  ,  19  ,  the  defendants, 
in  violation  of  law  and  of  the  statutes  in  such  case  made  and 
provided,  declared  and  made  a  dividend  of  per  cent, 
viz.,  dollars,  upon  the  capital  stock  of  the  said  bank, 
and,  of  such  dividend,  on  or  about  ,  19  ,  paid  to 
the  stockholders  the  sum  of  dollars,  [and 
dollars  thereof  is  still  unpaidj;  that  such  dividend  was  not 
made  from  the  surplus  profits  arising  from  the  business  of 
the  corporation,  but  was  a  division  and  withdrawal  and 
payment  to  the  stockholders  of  a  part  of  the  capital  of  such 
corporation,  and  reduced  its  capital  in  a  manner  not  au- 
thorized by  law. 

V.  That  the  defendants  were,  and  each  of  them  was, 
present  at  the  meeting  of  the  directors  when  said  dividend 
was  made  and  declared,  and  no  one  of  them  caused  his  dis- 
sent therefrom  to  be  entered  at  large  upon  the  minutes 
of  such  directors,  at  the  time  said  dividend  was  declared.38 

VI.  That  the  assets  of  said  company  are  insufficient  to 
pay  the  creditors  thereof  in  full,  and  that  a  sum  more  than 
equal  to  the  amount  of  said  unauthorized  dividend  will 
remain  owing  to  them  after  the  application  of  said  assets 
to  its  said  debts. 

VII.  That  by  reason  of  such  unlawful  dividend  from  the 
capital  and  division,  withdrawal  and  payment  thereof  to 
stockholders,  the  defendants  became  and  were  jointly  and 
severally  liable  to  the  said  company,  and  to  the  creditors 
thereof  to  the  full  amount  of  the  capital  so  divided,  with- 

37  Or  the  allegations  may  be  modi-  38  Ignorance  of  the  financial  status 

fied  in  accordance  with  fact,  but  it  of   the   corporation   is   no   defense, 

must  appear  that  profits  sufficient  Wesp  v.  Muckle,  136  App.  Div.  241; 

to  authorize  the  payment  of  the  divi-  120  N.  Y.  Supp.  976,  aff'd  201  N.  Y. 

dend  had  not  been  earned.  527.    The  books  of  the  corporation 

Such  dividends  may  be  paid  from  are  admissible  against  the  directors 

money  borrowed  on  profits  invested  to   establish   its   financial   condition 

in  the  business.    See  Bankers  Trust  at  the  time  of  the  declaration  of 

Co.  v.  Diltz  Co.,  157  App.  Div.  594,  the  dividend.    Id. 
142  N.  Y.  Supp.  847. 


1472  Abbott's  Forms  of  Pleading 

drawn,  paid  out  and  reduced,  viz.,  dollars,  and  are 

now  jointly  and  severally  liable  to  the  plaintiff  in  the  said 
amount. 
Wherefore  [etc.,  demand  of  judgment]. 

1324.  By  Creditor  Against  Directors  of  a  Dissolved  Cor- 
poration, in  their  Capacity  as  Trustees  for  the  Benefit 
of  Creditors  and  Stockholders.39 

[Under  N.  Y.  General  Corporation  Law,  §35;  sustained 
in  Marstaller  v.  Mills,  143  N.  Y.  398.] 

I.  That  prior  to  the  day  of  ,  19    ,  and 
at  all  the  prior  times  hereinafter  mentioned,  the 
Company  was  a  domestic  corporation. 

II.  That  on  or  about  the  day  of  ,  19  , 
the  said  company  was  dissolved  for  a  cause  other  than  its 
insolvency,40  by  an  order  of  the  Supreme  Court,  under  the 
provisions  of  the  statutes  providing  for  the  voluntary  dis- 
solution of  corporations  [or,  by  the  expiration  of  the  time  of 
its  duration,  as  fixed  by  its  certificate  of  incorporation.] 

III.  That  immediately  prior  to  the  said  dissolution  the 
above-named  defendants  were  the  directors  of  the  said  cor- 
poration ;  that  no  other  persons  were  appointed  by  the  legis- 
lature, or  by  any  court  of  competent  jurisdiction,  to  be  such 

39  The  statutes  make  the  directors  Where  a  corporation  has  become 
the  trustees  of  its  creditors  and  stock-  dissolved  through  expiration  of  the 
holders  unless  other  persons  are  ap-  time  limited  in  its  charter,  if  there  are 
pointed  by  legislative  or  judicial  no  directors,  the  legal  title  to  its 
authority.  The  most  important  situa-  assets  does  not  vest  in  its  stock- 
tion  covered  by  these  provisions  is  holders  and  they  cannot  sue  to 
the  dissolution  of  a  corporation  by  compel  an  accounting  of  its  assets 
expiration  of  its  charter.  In  such  in  the  hands  of  third  persons;  a  re- 
case  no  judicial  dissolution  is  neces-  ceiver  must  be  appointed.  De 
sary.  Sturges  v.  Vanderbilt,  73  Martins  v.  McCaldin,  101  Misc. 
N.  Y.  384.     See  N.  Y.  Gen.  Corp.  304. 

Law,  §§220-221,  as  to  method  of  "The  court  is  required,  upon  a 
voluntary  dissolution  of  corporation  voluntary  dissolution  for  insolvency, 
without  resort  to  court;  in  such  case,  to  appoint  receivers,  who  would  be- 
however,  the  statute  preserves  the  come  vested  with  the  assets  of  the 
existence  of  the  corporation  for  the  corporation,  to  the  exclusion  of  the 
purposes  of  an  action.  directors. 
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trustees,  and  that  by  virtue  of  the  statutes  in  such  case 
provided,  upon  the  dissolution  of  the  said  corporation 
the  defendants  became  the  trustees  of  its  creditors  and  stock- 
holders. 

IV.  [Here  allege  the  cause  of  action,  as  in  a  complaint 
against  the  corporation.]  41 

V.  That  the  defendants  as  trustees  of  the  creditors  and 
stockholders  of  the  Company  have  come  into  the 
possession  of  the  assets  of  the  said  corporation;  that  said 
assets  are  more  than  enough  to  pay  all  the  debts  of  the  said 
company,  including  the  claim  of  this  plaintiff.42 

Wherefore  [etc.,  demand  of  judgment.] 

1325.  By  Creditor  of  Stock  Corporation  Against  Directors 43 
to  Enforce  a  Liability  Arising  from  Failure  to  File 
Annual  Report.44 

[Not  for  use  in  New  York] 45 


41  The  facts  averred  should  show 
that  the  liability  is  against  the  cor- 
poration, and  unpaid.  An  action 
for  an  injury  to  property  rights  or 
interests  resulting  from  negligence 
survives  the  dissolution  of  the  cor- 
portation.  Marstaller  v.  Mills,  143 
N.  Y.  398. 

42  If  this  averment  can  be  made, 
the  action  may  be  brought  at  law; 
if,  however,  there  must  be  an  ac- 
counting and  distribution  pro  rata 
among  the  creditors,  plaintiff  should 
sue  for  all. 

43  The  precedent  is  adapted  from 
Donnelly  v.  Pancoast,  15  App.  Div. 
323,  44  N.  Y.  Supp.  104,  where  no 
question  of  pleading  was  directly 
involved,  but  judgment  for  plaintiff 
on  verdict  directed  by  the  court 
was  sustained. 

44  No  such  liability  now  exists 
against  directors  in  New  York  for 
merely  failing  to  file  the  annual  re- 
port. The  penalty  is  now  recover- 
able in  an  action  by  the  people,  for 


neglect  after  written  request  by 
creditor  or  stockholder.  N.  Y. 
Stock  Corp.  Law,  §  34. 

Failure  to  file  report  will  be  pre- 
sumed to  be  intentional  and  willful 
[M.  I.  Wilcox  Cordage  &  Supply 
Co.  v.  Mosher  (Mich.,)  1897,  72 
N.  W.  Rep.  117;]  and  in  California 
where,  statute  requires  mining  com- 
panies to  post  monthly  statements 
in  the  office  of  company,  failure  so 
to  do  will  be  presumed  willful. 
Miles  v.  Woodward,  115  Cal.  308, 
46  Fed.  Rep.  1076. 

Where  report  was  made  and  filed 
within  twenty  days  before  January 
first,  held  to  be  no  compliance  with 
statute,  and  the  good  faith  of  direc- 
tors in  action  against  them  was  no 
defense.  Cincinnati  Cooperage  Co. 
v.  O'Keefe,  120  N.  Y.  603,  24  N.  E. 
Rep.  993. 

46  The  precedent  is  retained,  and 
the  New  York  authorities  given,  for 
use  in  such  jurisdictions  as  have 
continued     the     directors'     liability 
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I.  That  the  Company  was  at  all  the  times  here- 
inafter stated,  and  still  is,  a  stock  corporation,46  organized 
and  existing  pursuant  to  the  laws  of  the  State  of 

II.  That  said  corporation  was  and  is  neither  a  moneyed 
or  a  railroad  corporation,  Tnor  has  it  ever  done  business 
without  the  United  States  47  [and  if  a  foreign  corporation  add: 
and  at  all  the  times  hereinafter  mentioned  was  and  is  trans- 
acting business  in  this  State. 

III.  That  during  the  entire  year  of  19  the  defendants 
were  directors,  and  each  of  them  [or,  the  defendant]  48  was  a 
director,  of  the  said  Company. 

IV.  [Show  an  existing  indebtedness  to  plaintiff,  as:]  That 
between  the  day  of  ,  19    ,  and  the 

day  of  ,   19    ,  inclusive,  and  prior  to  [or,  after] 

the  time  for  filing  the  annual  report  hereinafter  mentioned 
[and  before  any  was  filed],  and  while  [each]  defendant  was 
a  director  as  aforesaid,49  the  said  Company  became 


to  creditors  as  it  formerly  existed  in 
New  York. 

48  Where  the  complaint  failed  to 
allege  that  the  corporation  was  a 
slock  corporation,  it  was  held  insuf- 
ficient to  state  a  cause  of  action. 
Marshall  v.  Barr,  27  App.  Div.  97, 
50  N.  Y.  Supp.  116;  Church  v. 
Butterfield,  19  Misc.  265,  44  N.  Y. 
Supp.  381. 

Plaintiff  must  allege  and  prove 
every  circumstance  and  fact  upon 
which  his  right  to  recover  depends, 
and  nothing  will  be  presumed  in  his 
favor.  Whitney  o.  Camman,  137 
N.  Y.  344. 

47  Where  the  complaint  failed  to 
allege  whether  or  not  the  company 
filed  a  report  before  the  first  of  May, 
or  if  it  did  business  outside  of  the 
United  States  or  not,  it  was  held 
bad  on  demurrer.  Wilson  Mfg. 
Co.  v.  Schwind,  5  Misc.  205,  25 
N.  Y.  Supp.  808. 

"The  liability  in  New  York  was 


joint  and  several,  and  an  action  lay 
against  any  one  or  more  of  the 
directors  without  joining  others.  Wil- 
son Rendering  &  Fertilizer  Co.  v. 
Baker,  16  App.  Div.  581,  44  N.  Y. 
Supp.  999. 

In  Pennsylvania  the'  liability  is 
joint,  and  if  director  dies  before  com- 
mencement of  action  his  executors 
cannot  be  sued,  but  if  he  dies  during 
pendency  of  action  it  is  optional 
with  plaintiffs  to  bring  them  in. 
Githers  v.  Clark,  158  Pa.  St.  616. 

It  is  not  necessary  to  allege  that 
the  directors  were  stockholders  nor 
their  eligibility  as  directors.  To 
allege  that  defendants  were  directors 
is  sufficient.  Swancoat  v.  Remsen 
(N.  Y.,  1897),  78  Fed.  Rep.  592. 

49  The  liability  of  a  director  is 
limited  to  debts  contracted  while 
he  was  in  office  and  does  not  include 
a  debt  incurred  after  he  ceased  to  be 
a  director,  although  the  default  in 
filing  the  report  continues.     Shaler 
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indebted  to  the  plaintiff  in  the  State  of  in  the  sum 

of  dollars,  for  goods  sold  and  delivered  by  the  plain- 

tiff to  the  said  Company,  at  the  request  of  said 

company,  and  for  which  it  agreed  to  pay  said  sum.50 

V.  That  although  the  said  sum  of  dollars  became 
due  and  payable  on  or  before  the  day  of  , 
19  ,  no  part  thereof  has  been  paid,  and  the  said  amount, 
with  interest  thereon  from  ,  19  ,  remains  due  to 
the  plaintiff  from  said  company. 

VI.  That  the  plaintiff  has  demanded  payment  of  said 
sum,  with  interest,  and  payment  has  been  refused. 

VII.  That  the  Company  did  not  during  the  month 
of  January,  19  ,  make  a  report,  as  of  the  1st  day  of  January, 
19  ,  which  stated  the  amount  of  its  capital  stock,  and  the 
proportion  actually  issued,   or  either  the  amount  of  its 


&  Hall  Co.  v.  Bliss,  27  N.  Y.  297; 
Sinclair  v.  Fuller,  158  N.  Y.  607. 
There  are  two  ways  in  which  a 
director  may  cease  to  be  such:  First, 
by  resigning,  which  he  may  do  at 
any  time,  and,  second,  by  an  ab- 
solute sale  of  all  of  his  stock.  One 
who  has  disposed  of  his  stock  and 
thus  ceased  to  be  a  director  of  the 
corporation  cannot  be  held  personally 
liable  for  its  debts,  subsequently  con- 
tracted, by  reason  of  its  failure  to 
file  the  annual  report,  notwithstand- 
ing he  disposed  of  his  stock  in  con- 
templation of  the  insolvency  of  the 
company. 

60  A  breach  of  contract  of  employ- 
ment was  held  a  debt  within  meaning 
of  statute;  directors  were  liable  for  an 
unliquidated  claim.  Green  v.  Easton, 
26  N.  Y.  Supp.  553,  74  Hun,  329.  A 
judgment  for  costs  against  the  cor- 
poration was  held  a  debt  for  which  di- 
rectors might  be  held  liable.  Allen  v. 
Clark,  108  N.  Y.  272,  15  N.  E.  Rep. 
387. 

The  liability  of  the  directors  is  pri- 
mary; not  secondary,  and  recovery 


of  a  judgment  against  corporation  is 
not  a  prerequisite.  Ginsburg  v. 
Von  Seggern,  59  App.  Div.  595,  69 
N.  Y.  Supp.  758,  aff'd  172  N.  Y.  622; 
Milsom,  etc.,  Co.  v.  Baker,  16  App. 
Div.  581,  44  N.  Y.  Supp.  399;  Swan- 
coat  v.  Remsen  (N.  Y.,  1897),  78 
Fed.  Rep.  592;  M.  I.  Wilcox  Cordage 
&  Supply  Co.  v.  Mosher  (Mich., 
1897),  72  N.  W.  Rep.  117.  The  lia- 
bility is  not  affected  by  prior  recovery 
of  a  judgment  against  corporation 
if  same  has  not  been  paid.  Deming 
v.  Puleston,  55  N.  Y.  655;  Providence 
Steam  &  Gas  Pipe  Co.  v.  Connell, 
86  Hun,  319,  33  N.  Y  Supp.  482, 
67  State  Rep.  196. 

Compare,  however,  the  ruling  in 
Natl.  Bank  v.  Dillingham,  147 
N.  Y.  605,  construing  §24  of  the 
Stock  Corporation  Law  as  then 
existing,  and  holding  that  the  lia- 
bility thereby  imposed  (for  creation 
of  debts  in  excess  of  amount  of 
capital  stock)  is  secondary,  and  can 
only  be  resorted  to  after  the  usual 
remedies  against  the  corporation 
have  been  exhausted. 
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debts  or  an  amount'which  they  did  not  then  exceed,  or  the 
amount  of  its  assets,  or  an  amount  which  its  assets  did  at 
least  equal. 

VIII.  That  the  said  Company  has  never  made 

any  report  as  of  the  day  of  January,  19     ,  nor  has 

such  report  at  any  time  been  made,  nor  has  any  such  report 
been  filed  in  the  office  of  the  Secretary  of  State,  nor  has  any 
such  report  been  filed  in  the  office  of  the  county  clerk  of  the 
county  in  which  its  principal  office  was  then  and  there 
located,  to  wit,  the  county  of  ,61  nor  have  the  de- 

fendants, or  either  of  them,  made  or  filed  any  verified  cer- 
tificate stating  that  they,  or  either  of  them,  have,  or  has, 
endeavored  to  have  such  report  made  and  filed,  or  any  report, 
or  that  the  officers  or  majority  of  the  directors  have  refused 
or  neglected  to  make  and  file  the  same;  nor  have  they,  nor 
has  either  of  them,  appended  to  any  such  certificate  filed, 
a  report  containing  items  required  to  be  stated  in  such  an- 
nual report,  so  far  as  they  are  within  their  or  his  knowledge, 
or  obtainable  from  sources  of  information  open  to  said  de- 
fendants, or  either  of  them,  and  verified  by  them,  or  either 
of  them,  to  be  true  to  the  best  of  their,  or-  either  of  their, 
knowledge,  information  and  belief;  nor  has  such  company 
at  any  time  since  its  organization  made  any  report  as  of  the 
1st  day  of  January,  19  ,  as  required  by  law  in  such  case 
made  and  provided,  verified  in  any  manner  and  filed  the 
same  in  the  office  of  the  county  clerk  of  the  county  in  which 
its  principal  office  was  then  and  there  located,  to  wit,  the 
county   of  ,  nor  has  it   ever  been   made,  signed, 

verified,  or  caused  to  be  verified  or  filed,  any  such  re- 
port for  19  ,  as  by  law  required,  but  has  wholly  failed 
so  to  do. 

61  In  Montana,  where  the  statutes  principal     place     of     business     was 

require  that  a  report  be  filed  in  the  located  was  held  demurrable.  Wethey 

office  of  the   county   clerk   and  re-  v.  Kemper,   17  Mont.  491,  43  Pac. 

corder    of    the    county,    where    the  Rep.  716.     The  ruling  was  followed 

principal  place  of  business  is  located,  in  Colorado.     Fairbanks  v.  McLeod, 

a  complaint  which  did  not  state  the  8  Colo.  App.  190. 
county   in   which   the   corporation's 


Actions  Affecting  Directors  1477 

Wherefore,    the   plaintiff   demands   judgment   against 
the -defendants,  and  each  of  them,  for  the  sum  of 
dollars,  with  interest,  etc. 

1326.  By  one  Creditor  in  Behalf  of  all,  Against  Corporation 
and  Directors,  for  an  Accounting,  and  to  Enforce  the 
Directors'  Liability  for  Creation  of  Debts  in  Excess  of 
Amount  of  Capital  Stock.52 

[Not  for  use  in  New  York.]  53 

[Title  and  commencement  as  in  Form  19.] 

I.  That  during  the  entire  year  of  19 .  ,  and  thereafter  to 
and  including  the  month  of  ,  19  ,  the  above-named 
individual  defendants  were  directors,  and  each  of  them  was  a 
director,  of  the  defendant,  the  Company. 

II.  That  the  defendant,  the  Company,  at  all 
times  hereinafter  mentioned  was,  and  now  is,  a  stock  cor- 
poration, organized  and  existing  under  the  laws  of  the  State 
of  ,  and  was  not  and  is  not  a  moneyed  corporation 
[if  a  foreign  corporation,  add:]  and  at  said  times  was  transact- 
ing business  in  the  State  of  New  York. 

III.  [Allege  creation  of  indebtedness  to  plaintiff  by  defendant 
company  as  in  IV,  V  and  VI  in  Form  1825.]  That  on  or 
about  the  day  of  ,  19  ,  plaintiff  duly  re- 
covered judgment  against  the  defendant  corporation  for 
the  sum  of  dollars,  upon  his  said  claim;  that  exe- 
cution thereon  has  been  duly  issued  to  the  sheriff  of  the 
county  of                 ,   wherein  said  defendant   corporation 


52  Adapted  from  pleadings  and  de-  not  be  joined  with  one  to  enforce  a 
cisions  in  Nat.  Bank  v.  Dillingham,  liability  for  failure  to  file  the  annual 
147  N.  Y.  603;  Whitney  v.  Pugh,  58  report.  Motley  v.  Pratt,  13  Misc. 
App.  Div.  316,  68  N.  Y.  Supp.  992;  658,  69  N.  Y.  State  Rep.  300,  35 
Whitney  v.  Wilcox,  58  App.  Div.  57,  N.  Y.  Supp.  184. 
68  N.  Y.  Supp.  667;  American  Gro-  "This  liability  has  not  been  con- 
eery  Co.  v.  Flint,  5  App.  Div.  263,  tinued  in  New  York;  the  precedent 
39  N.  Y.  Supp.  153;  Moulton  v.  is  "preserved  for  use  in  those  jurisdic- 
Connell,  etc.,  Co.,  93  Tenn.  377,  tions  where  such  liability  may  exist. 
27  S.  W.  Rep.  672.  It  formerly  existed  in   New  York, 

It  was  held  that  this  action  could  under  L.  1892,  c.  688,  §  24. 
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then  had  its  principal  office  and  place  of  business,  and  said 
execution  has  been  returned  wholly  unsatisfied  and  said 
judgment  remains  wholly  unpaid. 

IV.  That  during  the  period  aforesaid  the  amount  of  the 
paid-up  capital  stock  of  the  said  defendant  company  was 

dollars,  and  that  it  created  debts  and  liabilities 
whereby  its  total  indebtedness  not  secured  by  mortgage 
exceeded  the  said  amount  of  its  paid-up  capital  stock  by  the 
sum  of  over  dollars;  that  is  to  say,  such  indebted- 

ness, not  secured  by  mortgage,  is  and  was  prior  to  the  termi- 
nation of  said  period  equal  to  over  dollars;  that  the 
said  indebtedness  was  created  and  assented  to  by  each  of 
the  said  individual  defendants,  as  directors  of  the  said 
company;  that  of  the  said  dollars  so  exceeding  the 
said   paid-up    capital   stock   of   said   defendant    company 

dollars  is  the  debt  owing  by  the  said  defendant 
company  to  plaintiff,  which  was  created  and  assented  to 
by  each  of  the  said  individual  defendants  as  directors  of  the 
said  company,  and  was  so  created  and  assented  to  after  the 
total  indebtedness  not  secured  by  mortgage  exceeded  the 
capital  stock  of  the  said  company  by  more  than  the  amount 
of  plaintiff's  said  claim. 

V.  "That  each  of  the  individual  defendants  assented  to 
and  created  debts  of  the  said  defendant  corporation  to  the 
amount  of  dollars,  which  said  amount  was  not 
secured  by  mortgage,  nor  was  any  part  thereof  secured  by 
mortgage,  and  which  said  debts  are  still  outstanding  and 
unpaid,  and  the  capital  stock  was  then  and  there  only 

dollars,  and  the  said  corporation  during  the  year 
of  19    ,  and  up  to  and  including  ,  19    ,  became  in- 

debted in  the  sum  of  dollars  to  various  creditors, 

which  said  indebtedness  was  created  and  assented  to  by 
each  of  the  defendants  as  directors. 

VI.  That  the  creditors  of  the  said  corporation,  on  whose 
behalf  the  plaintiff  sues  as  well  as  for  himself,  are  very  nu- 
merous, viz.,  over  in  number,  and  their  names 
and  whereabouts  are  unknown  to  plaintiff;  that  it  is  im- 
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practicable  to  make  them  all  parties  to  this  suit,  wherefore 
plaintiff  sues  for  the  benefit  of  all. 

Wherefore,  plaintiff  demands  judgment  against  the  de- 
fendants: That  the  excess  of  the  indebtedness  of  the  defend- 
ant company  over  its  paid-up  capital  stock  be  ascertained 
and  determined;  that  the  creditors  of  the  defendant  company, 
and  the  amount  of  their  several  claims  be  ascertained,  and 
that  the  plaintiff  and  all  said  creditors  who  may  duly  estab- 
lish their  said  claims  have  judgment  against  said  defendant 
company  for  the  amount  thereof;  that  the  assets  of  the  de- 
fendant be  applied  in  reduction  thereof;  that  the  defendant 
directors  may  be  adjudged  to  pay  a  sum  equal  to  the  excess 
of  the  indebtedness  over  the  paid-up  capital  of  said  defend- 
ant corporation;  that  said  sum  be  apportioned  among  the 
defendant  directors  and  decreed  to  be  paid  to  the  said  cred- 
itors in  proportion  to  the  amount  of  their  several  claims; 
and  that  plaintiff  have  such  other  and  further  relief  as  may 
be  just,  with  the  costs  of  the  action. 

1327.  Against  Directors  of  Membership  Corporation. 

[Under  the  N.  Y.  Membership  Corporations  Law,  §  11.] 

I.  That  at  all  the  times  hereinafter  mentioned  the  M.  N. 
Club  was  [and  still  is]  a  membership  corporation,  organized 
under  the  Membership  Corporations  Law  of  the  State  of 
New  York,  for  the  purpose  of  [state  briefly].54 

II.  [Set  forth  plaintiff's  cause  of  action,  showing  debt  was 
payable  within  one  year,55  as:]  That  on  or  about  the 

day  of  ,  19    ,  at  ,  at  the  request  of  said 

M.  N.  Club,  plaintiff  sold  and  delivered  to  it  the  following 

54  Or   the   pleader   may    negative  App.    Div.    305,  71    N.    Y.    Supp. 

the  statutory  exceptions,  as:  "that  929. 

said  club  is  not  a  society  for  the  pre-  5S  The  rent  accruing  under  the 
vention  of  cruelty  to  children  or  terms  of  a  lease  is  a  debt  contracted 
animals,  or  a  corporation,"  etc.,  only  when  the  rent  falls  due;  there- 
including  each  one  of  the  exceptions  fore  the  period  for  which  the  lease 
mentioned  in  the  statute.  N.  Y.  is  made  is  not  controlling.  Thistle  v. 
Memb.  Corp.  Law~  §  11;  icker,  Jones,  123  App.  Div.  40,  107  N.  Y. 
Merrall  &   Condit  v.   Richares,    63  Supp.  840. 
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articles  5G  [specifying  them],  for  which  said  club  promised  and 
agreed  to  pay  the  sum  of  dollars  within 

months  thereafter. 

III.  That  no  part  of  said  sum  has  been  paid  by  said  club; 
that  within  one  year  after  the  said  sum  became  due  and 
payable  by  said  club  to  plaintiff,  to  wit,  on  or  about  the 

day  of  ,  19    ,  plaintiff  brought  an  action 

in  the  Court  for  the  collection  thereof  against  said 

club,  and  thereafter,  and  on  or  about  the  day  of 

,19  ,  plaintiff  duly  recovered  judgment  thereon  in 
the  said  court  against  said  club  for  the  sum  of  dollars. 

IV.  That  thereafter,  and  on  or  about  the        ,        day  of 

,19  ,  plaintiff  duly  issued  an  execution  upon 
said  judgment  to   the  sheriff  of  county,   wherein 

said  club  then  had  and  now  has  its  office  [or,  a  certificate 
of  the  incorporation  of  said  club  is  filed],  but  that  said  sheriff 
thereafter  and  on  or  about  the  day  of  ,  19  ' , 

returned  said  execution  [wholly]  unsatisfied  [to  the  amount 
of  dollars],  and  said  amount  now  remains  unpaid. 

V.  That  the  defendant  was  a  director  [or,  defendants 
were  directors]  57  of  said  club  when  the  aforesaid  debt  was 
contracted  [or,  at  all  times  aforesaid]. 

Wherefore  [demand  of  judgment]. 

1328.  By  Attorney-General,  for  Removal  of  Directors  or 
Officers  for  Misconduct.68 

[Under  N.  Y.  Gen.  Corp.  Law,  §§  90-91.] 

50  Unless  the  articles  furnished  are  behalf  of  all,  to  enforce  the  liability 

of  general  uiility,  it  may  be  desirable  of   all  of   the  directors;   the  action 

that  plaintiff  should  allege  the  ob-  must  be  brought  at  law.     Marsh  v. 

jects  for  which  the  society  was  in-  Kaye,  168  N.  Y.  198. 

corporated,    in   order   to   show   that  If   persons   not   in   fact   directors 

the  articles  were  of  a  character  neces-  have    permitted    themselves    to    be 

sary  for  the  proper  accomplishment  held  out  as  such  no  action  will  lie 

of  its  objects.  under  the  statute,  but  their  liability 

67  The  liability  is  joint  and  several.  must  be  based  on  fraud  and  deceit. 

Kugelman    v.    Hirshman,    22    Misc.  Davis,  Inc.,  v.  Albee,  172  App.  Div. 

533,  49  N.  Y.  Supp.  1012.    No  action  414,  158  N.  Y.  Supp.  623. 

will  lie  in  equity,  by  one  creditor  on  M  Adapted    from    complaint    sus- 
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I.  That  at  the  times  hereinafter  mentioned,  the 
Company  was  and  now  is  a  domestic  [stock]  corporation, 
and  engaged  in  the  business  of  [state];  that  the  defendants 
were  at  said  times,  and  now  are,  directors  of  said  corpora- 
tion, and  respectively  its  [president  and  treasurer]. 

II.  That  between  the  day  of  ,  19  ,  and 
the  day  of  19  ,  the  defendants  without 
authority  of  the  board  of  directors  of  said  corporation, 
and  without  any  consideration  therefor  flowing  to  said  cor- 
poration, issued  stock  in  the  amount  of  shares 
and  delivered  certificates  therefor  to  one  M.  N. 

III.  That  thereby  each  of  the  defendants  has  been  guilty 
of  misconduct  in  office,  and  by  reason  thereof  should  be 
removed  from  his  position  as  a  director  and  officer  of  said 
corporation. 

Wherefore,  plaintiff  demands  judgment  removing  each 
of  the  defendants  as  a  director  of  said  corporation,  and  also 
removing  them  as  president  and  treasurer  respectively; 
that  a  new  election  be  directed  to  be  held  by  the  stockholders 
of  said  corporation  for  the  purpose  of  filling  the  vacancies 
in  its  board  created  by  such  removal  of  the  defendants  as 
directors,  and  that  said  board  of  directors  be  directed  to 
elect  a  president  and  treasurer  respectively;  and  for  such 
other  and  further  relief  as  may  be  just. 

tained  in  People  v.  Lyon,  189  N.  Y.  fendants  as  directors,  although  their 

544,'  affirming   119   App.    Div.   361,  misconduct  had  been  solely  in  their 

104   N.    Y.   Supp.   319.     The   court  capacity  as  executive  officers  of  the 

held   that   the  complaint   showed   a  corporation, 
ground  for  the  removal  of  the  de- 
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II.  AGAINST  STOCKHOLDERS 

1329.  By  Creditor  on  Behalf  of  All,59  [or  Trustee  in  Bank- 
ruptcy 60]  Against  Stockholders  to  Enforce  Liability 
for  Unpaid  Subscriptions. 

[Under  New  York  Stock  Corporation  Law,  §§  56,  59; 
adapted  from  complaint  in  Ford  v.  Chase,  118  App.  Div. 
605,  103  N.  Y.  Supp.  30,  aff'd  189  N.  Y.  504.] 

[Commencement  as  in  Form  19.] 

I.  That  at  all  the  times  hereinafter  mentioned  the  M.  N. 
Company  was  [and  still  is] 61  a  domestic  stock  corporation; 62 
that  its  authorized  capital  stock  was  and  is  dollars, 

divided  into  shares  of  the  par  value  of 

dollars  each,  of  which,  on  the  day  of  ,19 

there  was  issued  and  outstanding  shares  as  herein- 

after set  forth,  and  that  upon  such  issued  and  outstanding 
shares  of  capital  stock  the  amount  of  at  least 
dollars  was  on  said  day  unpaid,  as  also  hereinafter  particu- 
larly set  forth.63 

59  The  statute  as  now  existing  118  App.  Div.  605,  103  N.  Y.  Supp. 
(1917)  provides  for  an  equal  and  30,  aff'd  189  N.  Y.  504. 
ratable  responsibility  for  corporate  60  Such  trustee  may  sue  the  original 
debts.  The  creditor  should  sue  in  subscribers  to  the  stock,  but  not  a 
equity  on  behalf  of  all  creditors,  .subsequent  holder  against  whom 
and  all  the  stockholders  who  are  only  a  statutory  liability  exists, 
liable,  as  well  as  estates  of  deceased  Breck  v.  Brewster,  150  App.  Div. 
stockholders,  must  be  made  defend-  202,  134  N.  Y.  Supp.  697;  id.,  153 
ants.  Warth  v.  Moore  Blind,  etc.,  App.  Div.  800,  138  N.  Y.  Supp.  821. 
Co.,  146  App.  Div. 28,  130  NY.  Supp.  61A  creditor  may  sue  on  behalf 
748,  aff'd  207  N.  Y.  673.  It  may  be  of  all  creditors,  even  if  the  corpora- 
that  stockholders  who  are  liable,  tion  has  been  dissolved  and  a  re- 
but who  are  alleged  to  be  insolvent  ceiver  appointed.  Lyall  Ave.  Lumber 
or  bankrupt,  or  outside  of  the  juris-  Co.  v.  Lighthouse,  137  App.  Div. 
diction,  may  be  omitted.  Id.  Stock-  422,  121  N.  Y.  Supp.  802. 
holders  who  failed  to  pay  the  initial  62  Dyer  v.  Doucker,  108  App. 
ten  per  cent  on  their  subscriptions  Div.  238,  95  N.  Y.  Supp.  749. 
need  not  be  joined;  nor  stockholders  ,63  Plaintiff  is  bound  to  show  'that 
whose  subscriptions  are  alleged  to  the  issue  was  outstanding  when  the 
have  been  declared  forfeited  by  the  claim  was  incurred.  Doyle  v.  Kim- 
board  of  directors.     Ford  v.  Chase,  ball,  23  Misc.  431,  52  N.  Y.  Supp. 

195. 


Actions  Affecting  Stockholders  1483. 

II.  [Set  forth  a  debt  by  its  terms  payable  within  two  years,6* 
as:]  That  on  said  day  of  ,  19  ,  the  said  M.  N. 
Company  became  indebted  to  plaintiff  in  the  sum  of 
dollars  for  goods,  viz.,  ,  on  said  day  sold  and  de- 
livered by  plaintiff  to  said  company,  at  its  request  and  upon 
its  promise  to  pay  said  sum  therefor;  that  such  purchase 
price  was  due  and  payable  to  plaintiff  on  said  day  by  said 
company,  but  the  same  was  not  paid  nor  any  part  thereof. 

III.  That  thereafter,  and  on  or  about  the  day  of 

,19  ,  and  within  two  years  after  said  debt  be- 
came payable  to  him  as  aforesaid,65  plaintiff  duly  commenced 
an  action  in  the  Court  against  said  company  for 

its  collection;  that  such  proceedings  were  thereafter  had  that 
judgment  was  duly  given  in  said  court  in  favor  of  plaintiff 
and  against  said  company  for  the  sum  of  dollars.66 

IV.  That  thereafter,  and  on  or  about  the  day  of 

,  19  ,  plaintiff  caused  an  execution  to  be  duly 
issued  upon  said  judgment,  directed  to  the  sheriff  of 
county  wherein  the  principal  place  of  business  of  said  com- 
pany was  then  located;  that  thereafter  said  execution  was 
returned  wholly  unsatisfied  [or,  satisfied  only  to  the  amount 
of  dollars],  and  the  sum  of  dollars  is  now 

due  thereon  and  upon  said  judgment.67 

64  The  statute  contemplates  a  debt,  of   execution   unsatisfied   are   condi- 

not  a  liability;   e.  g.,  under  a  lease  tions  precedent  to  maintaining  this 

the  debt  arises  only  when  the  rent  action.    Handy  v.  Draper,  89  N.  Y. 

falls  due  under  it.    Sanford  v.  Rhoads,  334.     Plaintiff  is  excused  from   ob- 

113  App.  Div.  782,  99  N.  Y.  Supp.  taining  the  judgment  and  issuing  the 

407.  execution,  notwithstanding  the  statu- 

66  Action  must  be  brought  against  tory  requirements,  when  (1)  the 
the  company  within  two  years;  the  claim  has  been  discharged  in  bank- 
time  is  not  extended  by  reason  of  ruptcy  proceedings  against  the  cor- 
the  giving  of  renewal  notes  by  the  poration  (Firestone  Tire  &  Rubber 
corporation.  Close  v.  Potter,  155  Co.  v.  Agoew,  194  N.  Y.  165);  (2) 
N.  Y.  149.  the  corporation  has  been  dissolved 

66  Recovery  of  judgment  would  (Lang  v.  Lutz,  180  N.  Y.  254;.Hard- 
be 'excused  on  a  showing  that  it  was  man  v.  Sage,  124  N.  Y.  25);  (3)  a 
impossible.  See  following  note,  and  permanent  injunction  against  suits 
next  form  and  notes.  by   creditors   has   been   granted   in 

67  Recovery  of  judgment  and  return  a  sequestration  action  under  §  100 
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V.  That  at  all  the  times  hereinbefore  mentioned  the 
defendants  were  stockholders  of  said  M.  N.  Company,  and 
at  said  times  each  was  the  owner  and  holder  of  stock  in 
said  company  as  follows:  [state] 68  [//  any  defendant  has 
ceased  to  be  a  stockholder,  may  add:]  That  the  defendant 
[name]  has  ceased  to  be  a  stockholder  in  said  company  within 
two  years  prior  to  the  bringing  of  this  action.69 

[As  to  any  defendant  who  acquired  his  stock  after  plaintiff 
recovered  his  judgment,  allege:]  That  the  defendant  [name] 
became  the  holder  of  shares  of  said  capital  stock 

on  or  about  the  day  of  ,  19     .70 

VI.  That  all  of  said  stock  now  held  by  the  defendants  as 
aforesaid  was  issued  to  the  subscribers  therefor  upon  their 
promise  and  agreement  to  pay  the  full  par  value  therefor. 
[Allege  the  amounts  unpaid  on  the  amounts  of  stock  held  by  the 
defendants,  as:]  That  there  has  been  paid  upon  the  said 
shares  of  stock  held  by  the  defendants  as  aforesaid,  the  sum 
of  [fifty]  dollars  per  share  upon  each  of  said  shares  and  no 
more.71  [Or,  if  defendants  have  paid  varying  amounts  on  their 
respective  holdings,  may  show  the  amounts  so  paid  in  a  separ- 
ate schedule,  and  allege?  That  the  amounts  unpaid  upon  the 
shares  of  stock  so  as  aforesaid  held  by  the  defendants  re- 
spectively are  set  forth  in  Schedule  B  hereunto  annexed 
and  made  part  of  this  complaint.] 

VII.  That  no  persons  other  than  the  defendants  herein 
hold  stock  of  said  company  which  has  not  been  paid  for  in 

of  Gen.  Corporation  Law  (Hunting  Citizens'  Nat'l  Bank  v.  Weinberg,  26 

v.  Blum,  143  N.  Y.  511).    But  it  is  Misc.  518,  57  N.  Y.  Supp.  495,  it 

not   sufficient   excuse   to   show    the  was  held,  that  the  complaint  is  not 

pendency  of  a  stockholder's  action  defective  if  it  fails  to  contain  such 

for  a  receiver,  and  the  appointment  an  allegation. 

of  a  temporary  receiver  with  a  tem-  70  The   holder   of   stock,    not   the 

porary  restraining  order  against  suits  original  subscriber  is  the  one  made 

by  creditors.     United  Glass  Co.  v.  liable  under  the  statute.     Breck  v. 

Vary,  152  N.  Y.  321..     See  form  of  Brewster,    150  App.   Div.  202,    134 

allegation  in  Form  1330.  N.  Y.  Supp.  697. 

68  Or  if  very  numerous,  annex  and  n  A  complaint  is  demurrable  which 
refer  to  a  schedule.  merely  alleges  that  at  the  time  the 

69  In  Castner  v.  Duryea,  16   App.  debt    to    plaintiff    was    incurred    a 
Div.  249,  44  N.  Y.  Supp.  708,  and  stated   amount-  was  unpaid  on  the 
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full     [except — excusing  the  non-joinder  of  those  who  have 
not  paid  in  full,  if  any].72 

Wherefore,  plaintiff  demands  judgment,  in  his  own 
behalf,  and  in  behalf  of  all  other  creditors  of  said  M.  N.  Com- 
pany who  may  choose  to  come  in  and  prove  their  claims  and 
share  in  the  expenses  of  this  action,  whose  debts  were  pay- 
able within  two  years  from  the  date  they  were  contracted 
and  werje  due  within  two  years  prior  to  the  commencement 
of  this  action: 

1.  That  the  amounts  unpaid  upon  the  shares  of  stock  held 
by  the  defendants,  respectively,  be  ascertained  and  deter- 
mined; 

2.  That  plaintiff,  and  the  other  creditors  who  shall  have 
come  in  as  co-plaintiffs  herein,  have  judgment  against  said 
defendants,  to  an  amount  equal  to  their  respective  claims, 
and  that  such  amount  be  apportioned  among  the  defendants 
according  to  their  respective  liability; 

3.  That  plaintiff  have  such  other  and  further  relief  as  may 
be  just,  with  the  costs  of  this  action.73 

1330.  The  Same,  Where  Plaintiff  Relies  upon  Judgment 
of  Dissolution  of  Corporation,   or  Sequestration,  to 
Excuse  Obtaining  Personal  Judgment  Against  it. 
I  and  II.    [As  in  preceding  form.] 

III.  That  thereafter,  and  on  or  about  the  day  of 

,  19  ,  and  within  two  years  after  said  debt  be- 
came payable  to  plaintiff  as  aforesaid,  a  final  judgment  was 
duly  rendered  in  an  action*  brought  by  The  People  of  the 
State  of  New  York  against  said  company  in  the  Supreme 
Court  for  its  dissolution  on  the  ground  of  insolvency,  [or, 
in  a  proceeding  brought  by  the  directors  of  said  company 
for  its  dissolution],  dissolving  the  said  company  and  per- 
manently enjoining  and  restraining  the  creditors  of  said 

defendant's  stock.    Dyer  v.  Drucker,  tory  judgment  rendered  by  the  court 

108  App.  Div.  238,  95  N.  Y.  Supp.  after  trial,  in  Lyell  Ave.  Lumber  Co. 

749  v.  Lighthouse,   137  App.   Div.  422, 

72  See  note  59,  supra.  121  N.  Y.  Supp.  802. 

"See  the  character  of  interlocu- 
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company  from  instituting  or  prosecuting  any  action  against 
it.74 

[If  the  judgment  was  obtained  in  an  action  for  sequestration, 
substitute  from*:]  brought  by  one  M.  N.  as  a  judgment  cred- 
itor of  said  company  for  the  sequestration  of  its  property, 
sequestrating  the  property  of  said  company,  and  appointing 
permanent  receivers  thereof,  and  enjoining  and  restraining 
the  creditors  of  said  company  from  instituting  or  prosecut- 
ing any  action  against  it.75 

[Continue  as  in  preceding  form.] 


1331.  By  Creditor  of  Banking  Corporation,  on  Behalf  of 
all  Against  Permanent  Receiver  and  Stockholders.76 

[Under  New  York  Banking  Law,  §  71.] 
[Title  and  commencement  as  in  Form  19.] 
I.  That  at  all  the  times  hereinafter  mentioned,  the  de- 
fendant the  Bank  77  was  [and  now  is]  a  banking 


74  Adapted  from  Ford  v.  Chase, 
118  App.  Div.  605,  103  N.  Y.  Supp. 
30,.affd  189  N.  Y.  504;  Lang  v. 
Lutz,  180  N.  Y.  254;  Hardman  v. 
Sage,  124  N.  Y.  25;  Hirshfeld  v.  Bopp, 
145  id.  84,  97,  64  N.  Y.  State  Rep. 
535.  See  note  67  to  paragraph  IV 
of  Form  1329.  The  mere  pendency  of 
such  an  action,  even  though  a  tem- 
porary restraining  order  be  issued, 
is  not  a  sufficient  excuse.  See  U.  S. 
Glass  Co.  v.  Vary,  152  N.  Y.  121.  In 
U.  S.  Glass  Co.  v.  Levett,  24  Misc. 
429,  53  N.  Y.  Supp.  688,  it  was  held 
that  plaintiff  could  not  be  allowed 
to  set  up,  by  way  of  supplemental 
complaint,  the  rendition  of  final 
judgment  of  dissolution,  etc.,  where 
such  judgment  was  rendered  after 
service  of  summons  in  the  action 
against  the  stockholders. 

75  Adapted  from  Hunting  v.  Blun, 
143  N.  Y.  511. 

76  Adapted  from  complaints  in 
Assets  Real.  Co.  v ,  Howard,  211 N.  Y. 


430;  Hirshfeld  v.  Bopp,  145  N.  Y. 
84,  and  Hagmayer  v.  Farley,  23 
App.  Div.  426,  48  N.  Y.  Supp. 
336.  The  statute  requires  a  represen- 
tative action.  Hirshfield  v.  Fitz- 
gerald, 157  N.  Y.  166.  In  case  the 
bank  has  been  dissolved  and  a  per- 
manent receiver  appointed,  he-  only 
can  sue  to  enforce  this  liability  to 
the  creditors,  and  it  is  only  after 
he  refuses  upon  a  creditor's  request 
to  bring  the  action  that  the  creditor 
may  sue.  Section  71  of  the  N.  Y. 
Banking  Law. 

77  If  the  bank  is  in  the  hands  of  re- 
ceivers, of  course  it  need  not  be 
named  as  a  party  but  the  receivers 
must  be,  and  their  refusal  to  sue 
alleged.  If  receivers  are  parties  relief 
may  be  asked  to  the  effect  that  the 
stockholders  be  decreed  to  pay  to  the 
receivers,  for  equitable  distribution 
by  them,  the  amount  of  their  re- 
spective liability.  See  Hirshfeld  v. 
Bopp,  supra. 
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corporation  incorporated  under  the  banking  laws  of  the 
State  of  New  York.    That  the  capital  stock  of  said  Bank  is 
dollars,    divided    into  shares    of 

dollars  each,  all  of  which  was  duly  issued  and  is 
held  as  hereinafter  set  forth. 
II.  That  between  the  day  of  ,  19    ,  and 

-  the  day  of  ,   19    ,  the  plaintiff  delivered 

to  and  deposited  with  the  said  Bank,  and  it  re- 

ceived into  its  possession,  moneys  belonging  to  plaintiff 
to  the  amount  of  dollars,  upon  the  express  promise 

and  agreement  of  the  said  bank  to  repay  said  money  to 
plaintiff  on  demand;  that  said  bank  at  various  times  repaid 
to  plaintiff  the  sum  of  dollars,  but  that  on  the 

day  of  ,   19     ,  there  remained  with  said 

bank  of  the  aforesaid  moneys  of  the  plaintiff  the  sum  of 
dollars;  that  on  said  day  of  ,  19    , 

and  within  two  years  prior  to  the  commencement  of  this 
action,  plaintiff  demanded  payment  of  said  sum  of  said 
bank,  and  said  bank  refused  to  pay  the  same  or  any  part 
thereof  [or  otherwise  show  the  bank's  indebtedness  to  plaintiff; 7S 
see  Form  1329]. 

[If  plaintiff  has  brought  an  action,  and  holds  an  unsatisfied 
judgment,  allege  as  in  Form  1329,  paragraphs  III  and  IV.] 79 
[Or,  if  the  bank  has  been  dissolved,  and  plaintiff  thereby 
excused  from  obtaining  such  judgment,  allege  final  judgment 
of  dissolution,  appointment  of  aefendant  receivers  and  injunc- 
tion against  creditors,  etc.,  as  in  Form  1330,  paragraph  III.] 
V.  That  [at  all  the  times  hereinbefore  mentioned]  the 
defendants  [naming  them]  [were  and  still]  are  all  of80  the 
stockholders  of  said  bank,  and  respectively  [held  and  now], 

78  It  is  not  necessary  that  such  debt  judgment  against  the  bank,  or  show 
be  payable  in  two  years;  Stock  Corp.  a  sufficient  excuse.  Gause  v.  Boldt, 
Law,  §  59,  is  not  controlling  in  this  49  Misc.  340,  99  N.  Y.  Supp.  442, 
respect.  Van  Tuyl  v.  Sullivan,  173  aff'd  115  App.  Div.  897,  100  N.  Y. 
App.  Div.  391,  156  N.  Y.  Supp.  309;  Supp.  1117,  and  188  N.  Y.  546. 

see  also  Gause  v.  Boldt,   115  App.  80  All  of  the  stockholders  must  be 

Div.  897,  100  N.  Y.  Supp.  1117.  joined,  or  their   non-joinder  shown 

79  Plaintiff  must  either  obtain  a      to  be  properly  excused. 
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hold  the  following  amounts  of  stock  therein : 81  The  defend- 
ant Y.  Z.  shares,  of  the  par  value  of  dollars 
[etc.].  [Where  any  defendant  has  transferred  his  stock:  That 
the  defendant  bank  became  insolvent  prior  to  the 
day  of  19  ,  and  the  defendants — names — trans- 
ferred their  shares  of  stock  after  said  bank  had  become  in- 
solvent, at  the  following  times,  and  in  the  following  amounts 
and  to  the  following  defendants  [state.] 82  [Unless  each  de- 
fendant is  shown  to  be  still  a  stockholder,  allege  as  to  those  not 
so  shown:]  That  the  defendants  [naming  them]  have,  and  each 
of  them  has,  ceased  to  be  a  stockholder  of  said  bank  within 
two  years  prior  to  the  bringing  of  this  action. 

VI.  That  the  assets  of  the  defendant  bank  [or,  in  the  hands 
of  the  said  receivers  of  said  bank]  are  wholly  insufficient  to 
pay  its  creditors  in  full,  including  the  plaintiff,  and  that 
after  the  application  of  all  of  its  assets  to  the  payment  of  its 
said  debts  there  will  exist  and  remain  a  large  deficiency  owing 
to  its  said  creditors  [viz.,  the  sum  of  at  least  dollars]. 

VII.  That  by  reason  of  the  premises  the  defendant  stock- 
holders have  become  and  are  each  individually  liable  to  the 
creditors  of  said  bank,  including  this  plaintiff,  equally  and 
ratably,  and  not  one  for  the  other,  for  all  the  contracts, 
debts  and  engagements  of  said  bank  to  the  extent  of  the 
amount  of  stock  so  held  by  them  as  aforesaid,  at  the  par 
value  thereof. 

VIII.  [If  the  bank  has  been  dissolved  and  receivers  appointed, 
so  allege  as  in  Form  1330  and  continue:]  That  heretofore, 
and  on  or  about  the  day  of  ,  19  ,  plaintiff 
requested  said  defendant  receivers  to  bring  this  action 
[and  offered  to  indemnify  them  against  all  liability],  but 
said  defendants  refused  so  to  do,  whereupon  they  have 
been  made  defendants  by  leave  of  court  heretofore  duly  had.83 

81  Both  the  record  holder,  and  the  82  Such   defendants  will  be  liable 

actual  owner   to   whom   the   shares  irrespective  of  good  faith  in  making 

have  been  transferred,  are  liable  to  the   transfer.      Persons   v.   Gardner, 

creditors.     Wheeler  v.  Werner,    140  113  App.  Div.  597,  98  N.  Y.  Supp. 

App.   Div.   695,    125   N.   Y.   Supp.  807,  aff'd  188  N.  Y.  571. 

637.                                                *  83  N.  Y.  Banking  Law,  §  71. 


Actions  Affecting  Stockholders  1489 

Wherefore,  plaintiff  demands  judgment: 

(1)  That  the  creditors  of  the  aforesaid  bank  shall  be  ascer- 
tained and  determined,  together  with  the  amount  of  the 
fair  and  honest  claim  owing  by  said  bank  to  each ; 

(2)  That  the  amount  of  the  several  liability  of  the  de- 
fendant stockholders  be  ascertained  and  determined,  and 
that  plaintiff,  and  the  other  creditors  who  shall  have  come  in 
as  parties  hereto,  have  judgment  against  the  defendant 
stockholders,  equally  and  ratably,  for"  an  amount  equal  to 
his  and  their  respective  claims; Si 

(3)  That  plaintiff  have  such  other  and  further  relief  as 
may  be  just,  with  costs  of  the  action. 

1332.  Against    Stockholder    of    Foreign    Corporation,    to 
Enforce  Liability  under  Foreign  Statutes.85 

[Adapted  from  complaint  in  Shipman  v.  Treadwell,  200 
N.  Y.  472 ;  again,  206  id.  404.] 

I.  That  for  some  time  prior  to  the  day  of  , 

19     ,  the  Company  was  a  foreign  corporation,  or- 

ganized and  existing  under  and  pursuant  to  the  laws  of  the 
State  of  ,  and  having  its  principal  office  and  place 

of  business  at  ,  in  the  county  of  ,  in  said 

State. 

84  See  note  77,  supra.  N.   Y.    179;   Shipman  v.   Treadwell, 

85  It  is  impracticable  to  present  the      200  N.  Y.  472. 

precedent  in  full,  but  enough  is  If  the  foreign  corporation  is,  by 
given  to  advise  the  practitioner  as  to  the  laws  of  its  domicile,  authorized 
the  essential  features  of  a  complaint  to  make  a  general  assignment  for  the 
in  such  an  action.  benefit  of  creditors,  its  assignee  may 
In  order  that  the  foreign  receiver  sue  in  the  courts  of  this  State  to  en- 
may  be  allowed  to  sue,  it  is  probably  force  an  obligation  of  its  stockholders 
necessary  that  the  foreign  statutes  for  their  unpaid  subscriptions.  Stod- 
vest  him  with  the  rights  of  creditors,  dard  v.  Lum,  159  N.  Y.  265. 
as  well  as  the  assets  of  the  corpora-  A  trustee  in  bankruptcy  does  not 
tion,  so  as  to  result  in  his  being  a  kind  represent  the  creditors  so  as  to  be 
of  statutory  assignee  of  creditors'  able  to  ,sue  to  enforce  a  statutory 
claims;  in  such  event  the  receiver  liability  which  runs  direct  to  the 
will  be  allowed,  in  the  interest  of  creditors.  See  Courtney  v.  Georger, 
interstate  comity,  to  maintain  his  221  Fed.  Rep.  502,  aff'd  228  Fed. 
action  as  receiver  in  the  courts  of  Rep.  859;  Breck  v.  Brewster,  153 
this  State.     Howarth  v.  Angle,  162  App.  Div.  800,  138  N.  Y.  Supp.  821. 
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II.  That  the  defendants,  some  time  prior  to  said  day, 
agreed  to  and  with  said  corporation  to  become  stockholders 
therein,  and  further  agreed  that  the  laws  of  the  said  State 
of  ,  then  existing  and  thereafter  to  be  enacted, 
with  reference  to  corporations,  their  organization,  the 
liability  of  the  stockholders  thereof  and  its  ascertainment, 
the  dissolution  of  said  corporation,  and  the  collection  and 
distribution  of  its  assets  including  the  liability  of  the  stock- 
holders under  and  pursuant  to  the  laws  of  said  State,  should 
be  part  and  parcel  of  the  agreement  whereby  defendants 
became  stockholders  of  said  corporation.86 

III.  That  thereupon  defendants  became  stockholders  of 
said  corporation,  in  the  following  amounts :  [state] ;  and  each 
of  the  defendants  continued  to  hold  such  amounts  of  stock, 
respectively,  until  the  dissolution  of  said  corporation  as 
hereinafter  set  forth. 

IV.  That  at  the  time  of  the  organization  of  the  said 
corporation,  and  thereafter  and  until  its  dissolution  as 
hereinafter  set  forth,  the  laws  of  the  said  State  of  , 
which  were  applicable  to  corporations  of  the  character  of  the 
said  Company,  provided  among  other  things  as 
follows:  [here  were  set  forth  in  the  precedent,  at  great  length, 
the  pertinent  statutes  of  the  foreign  State,  prescribing  the  liability 
of  the  stockholders  for  the  debts  of  the  corporation,  the  methods 
for  the  ascertainment  of  each  stockholder's  proportionate  liabil- 
ity for  such  debts,  the  procedure  for  the  dissolution  of  the  cor- 
poration, and  the  appointment  and  powers  of  the  receiver; 
the  general  character  of  these  statutes,  as  presented  in  the  prec- 
edent, is  set  forth  in  the  two  opinions  of  the' court  of  appeals, 
and  showed  that  the  receiver  of  the  corporation  became  vested 
with  all  the  rights  of  its  creditors  and  entitled  to  enforce  the 
stockholders'  liability  for  debts  imposed  by  the  foreign  stat- 
utes.] 87 


86  Such  is   the  implied  agreement  *  It  will  be  necessary  to  plead  the 

of  one  who  becomes  a  stockholder  in  existence    of    the    foreign    statutes 

a  foreign  corporation.     Howarth  v.  which  impose  a  liability  upon   the 

Angle,  supra;  Lowry  v.  Inman,  46  stockholders  for  the  payment  of  the 

N.  Y.  119.  corporate  debts,  beyond  such  amount 


Actions  Affecting  Stockholders 


1491 


V.  That  there  are  no  unpaid  creditors  of  the  said  corpora- 
tion in  this  State,  and  that  there  are  no  stockholders  of  said 
corporation  within  this  State  other  than  the  defendants, 
whose  liability  remains  unpaid.88 

VI.  [There  were  then  alleged  at  great  length  in  the  precedent 
the  proceedings  in  an  action  begun  in  the  foreign  State  under 
the  provisions  of  its  statutes  as  already  pleaded;  it  showed  a 
judgment  of  dissolution  to  have  been  rendered  in  the  foreign 
court,  appointing  plaintiff  the  receiver,  the  determination  of  the 

'  amount  of  its  debts,  and  the  determination  by  such  court  of 
the  amount  of  the  respective  liability  of  the  stockholders,  with  a 
direction  to  the  receiver  to  colled  the  same,*9  the  allegations 


as  may  remain  unpaid  upon  their 
subscription  to  the  stock  under  their 
subscription  agreements.  The  New 
York  courts  hold  that  at  common 
law  there  is  no  liability  whatever  on 
the  part  of  the  stockholders  for  un- 
paid corporate  debts,  in  the  absence 
of  a  contract  on  the  part  of  the  stock- 
holder with  the  corporation,  express 
or  implied,  or  by  reason  of  some 
statute  imposing  liability.  Christien- 
sen  v.  Eno,  106  N.  Y.  97. 

If  the  plaintiff  is  undertaking  to 
enforce  an  implied  obligation,  rested 
on  a  showing  that  the  stock  of  the 
corporation  was  issued  to  the  de- 
fendants for  less  than  par,  and  that 
the  defendants  are  therefore 'under 
obligation  to  the  creditors  to  make 
up  the  difference  in  payment  of  the 
corporate  debts,  it  will  be  necessary 
in  the  case  of  a  foreign  corporation 
to  allege  and  prove  the  existence  of 
a  statute  in  the  foreign  state  requir- 
ing payment  for  stock  at  par,  or  for- 
bidding its  issuance  for  less  than  par, 
on  which  the  court  can  rest  the  im-. 
plied  obligation  to  the  creditors. 
Southworth  v.  Morgan,  205  N.  Y. 
293. 


88  Where  the  liability  of  the  stock- 
holder for  the  debts  of  the  corpora- 
tion is  raised  by  statute  for  the  benefit 
of  the  creditors,  it  is  held  that  an 
action  cannot  be  brought  by  a  single 
creditor,  but  it  must  be  a  representa- 
tive action  for  the  benefit  of  all 
creditors.  See  Marshall  v.  Sherman, 
148  N.  Y.  9;  Knick.  Trust  Co.  v. 
Iselin,  185  id.  84;  Shipman  v.  Tread- 
well,  200  N.  Y.  472;  compare  McNelus 
v.  Stillman,  172  App.  Div.  307, 
158  N.  Y.  Supp.  428.  It  should  also 
be  brought  against  all  the  resident 
stockholders.  See  note  59  to  Form 
1329. 

89  If  the  foreign  statutes  impose 
a  liability  for  unpaid  debts  of  the 
corporation  beyond  And  in  addition 
to  the  amount  which  the  stockholder 
was  obligated  to  pay  to  the  corpora- 
tion for  his  stock,  this  additional 
liability  is  nevertheless  contractual 
in  its  nature,  and  will  be  enforced 
at  the  suit  of  the  official  vested 
under  the  foreign  statute  or  the 
common  law  with  the  right  to  enforce 
the  obligation.  Howarth  v.  Angle, 
162  N.  Y.  179. 
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also  showed  notice  given  by  publication  to  the  defendants  pur- 
suant to  the  statutes  and  directions  of  the  foreign  court;  the 
two  opinions  in  the  court  of  appeals  give  the  salient  features  of 
the  statutory  proceedings  shown  to  have  been  taken.] 

VII.  That  all  of  the  property  of  said  corporation  has  been 
heretofore  collected  and  the  amount  thereof  duly  applied 
to  the  payment  of  its  debts,  and  that  debts  of  the  corpora- 
tion remain  unpaid  to  the  amount  of  dollars. 

VIII.  That  defendants  have  paid  no  part  of  their  re- 
spective liability  for  the  corporate  debts,  as  judicially  de- 
termined by  said  Court  of  the  State  of  ,  as 
hereinbefore  alleged;  that  prior  to  the  commencement  of 
this  action  said  court  duly  ordered,  directed  and  empowered 
plaintiff,  as  receiver  aforesaid,  to  prosecute  this  action  against 
the  defendants  herein;  that  it  is  necessary  that  the  liability 
of  the  defendants  and  other  stockholders  of  said  corporation 
be  fully  enforced  in  order  that  the  remaining  indebtedness 
of  said  corporation  may  be  paid. 

Wherefore  plaintiff  prays  judgment  that  it  be  permitted 
to  enforce  against  each  of  the  defendants  their  respective 
liability  as  stockholders  of  said  corporation,  to  the  extent 
necessary  to  pay  their  pro  rata  proportion  of  the  unpaid  debts, 
and  that  plaintiff  have  such  other  and  further  relief  as  may 
be  just  and  equitable. 

1333.  By  Employee  Against  Stockholder  to  Enforce  Lia- 
bility for  Wages.90 

[Under  New  York  Stock  Corporation  Law,  §§  57  and  59.] 

90  In  Wakefield  v.  Fargo;  90  N.  Y.  the  former  statute  is  not  followed 
213,  the  court  held,  under  the  statute  under  the  later  law.  Famum  v. 
then  existing,  that  one  employed  as  Harrison,  167  App.  Div.  704,  152 
a  bookkeeper  and  general  manager,  N.  Y.  Supp.  835,  aff'd  218  N.  Y.  672. 
on  a  yearly  salary,  had  no  enforcible  In  Bristor  v.  Kretz,  22  Misc.  55,  49 
claim  thereunder  against  a  stock-  N.  Y.  Supp.  404,  it  was  held  that  an 
holder.  The  statute  then  read  attorney,  under  weekly  salary,  but 
"laborers,  servants  and  apprentices."  not  exclusively  employed  by  the 
The  present  statute  specifies  "labor-  corporation,  or  rendering  his  serv- 
ers, servants  or  employees  other  than  ices  on  the  premises  of  the  corpora- 
contractors,"  and  the  decision  under  tion,  was  not  within  the  statute. 
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I.  That  at  all  the  times  hereinafter  mentioned  the  M.  N. 
Company  was  [and  now  is]  a  domestic  stock  corporation; 
that  the  defendant  was  a  stockholder  thereof  at  such  times 
and  within  two  years  prior  to  the  commencement  of  this 
action  [and  still  is  a  stockholder  thereof]. 

II.  That  on  or  about  the  day  of  ,  19 
the  said  corporation  became  indebted  to  the  plaintiff  in  the 
sum  of  dollars;  that  such  debt  was  then  due  and 
owing  for  services  theretofore  performed  for  such  corpora- 
tion by  said  plaintiff  as  an  employee  of  said  corporation,  to- 
wit,  [state  general  character  of  service],  and  said  services 
were  performed  for  and  in  the  business  of  said  corporation 
at  its  special  instance  and  request,  and  within  two  years 

.next   preceding   said  day   of  ,    19     ;   that 

such  debt  was  to  be  paid  within  two  years  from  the  date 
it  was  contracted. 

III.  That  thereafter,  and  on  or  about  the  day  of 

,19  ,  and  within  two  years  after  the  said  debt 
became  due,  plaintiff  duly  commenced  an  action  in  the 

Court  of  this  State  to  collect  the  amount  of  said 
debt  from  the  said  corporation;  that  such  proceedings  were 
thereafter  had  in  said  action  that  on-  the  day  of 

,19     ,  judgment  was  therein  duly  recovered  by  the 
said   plaintiff   against   the   said   corporation   for 
dollars,  the  amount  of  said  debt,  with  interest  and  costs.91 

IV.  That  thereafter  ah  execution  was  duly  issued  thereon 
against  said  corporation,    to    the  sheriff  of  the  county  of 

wherein  said  corporation  then  had  its  principal  office 
and  place  of  business 92  and  on  the  day  of  ,  " 

91  If  the  judgment  embraced  other  92  An    execution    out    of    a    court 

claims,    plaintiff    may    sue    on    the  not  of   record,  on  a  judgment  ren- 

portion  of  the  judgment  for  services.  dered  in  that  court,  is  sufficient  al- 

Card  v.  Groesbeck,   140  App.  Div.  though  it  is  only  effective  against 

30,  124  N.  Y.  Supp.  372,  modified  in  the  personal  property  of  the  corpora- 

204  N.  Y.  301,  by  refusing  to  permit.  tion.     Padros   v.    Swarzenbach,  134 

a  recovery  on  a  general  verdict  which  App.    Div.   811,    119   N.  Y.   Supp. 

did  not  show  the  amount  allowed  for  "589. 
services, 
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19     ,  was  returned  wholly  unsatisfied,  and  said  judgment 
still  remains  wholly  unpaid,  and  the  sum  of  dollars 

remains  due  thereon. 

V.  That  thereafter,  and  within  thirty  days  from  the  day 
the  aforesaid  execution  was  so  returned,  plaintiff  commenced 
this  action. 

VI.  That  the  aforesaid  services,  for  which  the  aforesaid 
debt  became  due  and  owing  by  said  corporation,  termin- 
ated on  the  day  of  19  ;  that  within  thirty 
days  thereafter,  to  wit,  on  or  about  the  day  of 

,  19     ,  plaintiff  gave  the  defendant  notice  in  writ- 
ing that  he  intended  to  hold  the  defendant  liable.93 
Wherefore  [etc.,  demand  of  judgment]. 

1334.  Against  Stockholder  of  Full  Liability  Corporation. 
[Under  N.  Y.  Bus.  Corp.  Law,  §  6.] 

I.  That  at  the  times  hereinafter  mentioned  the  [defendant] 
Company  was  a  domestic  stock  corporation,  and  was  a  full 
liability  corporation  under  the  provisions  of  §  6  of  the  Busi- 
ness Corporations  Law;  that  the  defendant  is  a  stockholder 
[or,  the  defendants  are  stockholders]  in  said  corporation.94 

II.  [Allege  the  claim  of  plaintiff  against  the  corporation,  as 
in  Form  1329.} 

[III.  If  judgment  has  been  recovered,  allege  as  in  Form 
1329,  as  well  as  issuance  and  return  of  execution  unsatisfied 
as  in  that  Form;  if  no  action  has  been  brought  against  the  cor- 
poration may  allege:}  That  this  action  has  been  commenced 
within  two  years  after  the  aforesaid  claim  became  due.9* 

93  The  claim  under  the  statute  is  If  plaintiff  sues  the  stockholders, 
assignable,  and  the  assignment  of  the  or  more  than  one  of  them,  in  the 
claim  for  the  services  rendered  will  same  action  without  joining  the  cor- 
enable  the  assignee  to  bring  this  poration,  the  complaint  may  be  de- 
action.  See  Card  v.  Groesbeck,  murrable  for  misjoinder  of  causes  of 
supra.  action,  each  not  affecting  all  the  de- 

94  The   statute  provides   that   the  fendants,  but  no  demurrer  for  mis- 
action  may  be  brought  against  the  joinder    of    defendants    would    lie. 
corporation  and  all  the  stockholders.    _  See  Adams  v.  Slingerland,  87  App. 
Or,  it  will  lie  against  a  single  stock-  Div.  312,  84  N.  Y.  Supp.  323. 
holder.  95  The  action  must  be  commenced 
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IV.  That  no  part  of  plaintiff's  said  claim  [or,  judgment] 
has  been  paid. 
Wherefore  [etc.,  demand  for  judgment].96 

III.  AGAINST  OFFICER 

1335.  By  Stockholder  Against  Treasurer,  or  Chief  Fiscal 
Officer  of  Corporation,  for  Penalty  for  Refusal  to 
Furnish  Financial  Statement.97 
[Under  New  York  Stock  Corporation  Law,  §  69.] 

I.  That   at   all   the   times   hereinafter   mentioned,    the 

Company  was,  and  still  is,  a  domestic  stock  cor- 
poration, other  than  a  moneyed  corporation,  and  the  de- 
fendant was,  [and  still  is,]  the  treasurer  [or  chief  fiscal  officer] 
of  said  corporation. 

II.  That,  at  all  the  times  hereinafter  mentioned,  the  capital 
stock  of  said  corporation  was  dollars,  and  the  plain- 
tiff was  the  owner  and  holder  of  shares  of  said  capi- 
tal stock,  representing  a  total  par  value  of  dollars, 
which  was  five  [or,  three]  per  centum,  and  over,  of  the  total 
capital  stock  of  the  said  company.98 

III.  That  plaintiff  on  or  about  the  day  of  , 
19  ,  duly  made  a  written  request  to  the  defendant,  as  such 
[treasurer,]  for  a  statement  of  the  affairs  of  the  said  cor- 
poration, under  oath,  embracing  a  particular  account  of  all 

within  this  time.    Adams  v.  Wallace,  Gould  v.  Walbridge,  44  N.  Y.  State 

82  App.  Div.  117,  81  N.  Y.  Supp.  Rep.  835,  18  N.  Y.  Supp.  190;  St. 

848.  John  v.  Eberlin,  23  Misc.  585,  51 

98  If  the  corporation  is  made  a  N.  Y.  Supp.  998,  5  N.  Y.  Anno, 
defendant,  execution  must  first  issue  Cas.  247.  The  precedent  is  adapted, 
against  it,  under  the  statute.  If  a  in  substance,  from  the  latter  case, 
single  stockholder  is  sued,  without  98  Plaintiff  must  have  been  a  stock- 
judgment  first  obtained  against  the  holder  of  record  at  the  time,  of  de- 
corporation,  execution  against  the  mand.  Pray  v.  Todd,  71  App.  Div. 
stockholder  will  be  suspended  until  391,  75  N.  Y.  Supp.  947.  The  fact 
judgment  is  thereafter  obtained  that  he  was  also  a  director  does  not 
against  the  corporation  and  execution  prevent  his  invoking  the  section, 
thereon  returned.  See  Adams  v.  Townsend  v.  Davis,  153  App.  Div. 
Wallace,  supra.  599,  138  N.  Y.  Supp.  758. 

97  See,  generally,  as  to  the  action, 
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its  assets  and  liabilities,  and  on  said  day  caused  said  written 
request  to  be  given  to  said  defendant;  that  more  than  thirty 
days  have  expired  since  said  written  request  was  so  made 
to  defendant,  but  the  defendant  has  neglected  and  refused 
to  make  or  deliver  any  such  statement  to  plaintiff,  and  still 
continues  in  such  neglect  and  refusal. 

IV.  That  since  the  expiration  of  the  said  thirty  days  after 
such  request,  there  have  expired  periods  of  twenty- 
four  hours  each,  and  that  no  part  of  the  penalty  of  fifty 
dollars  provided  by  §  69  of  the  Stock  Corporation  Law,  and 
of  ten  doljars  for  each  of  said  twenty-four  hour  periods, 
amounting  in  all  to                dollars,  has  been  paid. 

V.  That  defendant  has  not  delivered  to  plaintiff  such  a 
financial  statement  within  one  year  prior  to  plaintiff's  said 
request  therefor,  and,  on  information  and  belief,  has  not 
within  such  period  delivered  such  a  financial  statement  to 
any  other  stockholder,"  or  kept  on  file  any  copy  of  any 
such  financial  statement. 

Wherefore  [etc.,  demand  of  judgment]. 

1336.  For  Refusal  to  Permit  Inspection  of  Stock  Book.100 

[Under  N.  Y.  Stock  Corporation  Law,  §§  32-33.] 
I.  That  at  the  times  hereinafter  mentioned  the  defendant 
was  [an  officer,  to  wit,  the  — or,  the  agent  of  the 

,  which  was]  a  domestic  stock  corporation  [or,  a 
foreign  stock  corporation,  other  than  a  moneyed  or  railroad 
corporation,  organized  and  existing  under  the  laws  of  the 
State  of  ,  and  having  an  office  for  the  transaction 

of  business  in  the  State  of  New  York.]  101 

99  Such  an  allegation  held  essential  or   against   the   officer  refusing   the 

in   Troughton   v.   Grace,    151    App.  inspection;  if  the  officer  is  sued  the 

Div.  655,  136  N.  Y.  Supp.  200.  corporation  is  not  a  necessary  party. 

100 See  general  note  of  caution  in,  Gunst  v.  Goldstein,  30  Misc.  44,  61 

use  of  forms  dependent  upon  stat-  N.  Y.  Supp.  707. 

utes,  at  beginning  of  Chapter  LVII.  "i  A    foreign    corporation,    or   its 

The   right   given   by   the   statute  agent,  is  not  subject  to  the  penalty 

is  absolute.      Henry  v.  Babcock  &  unless  it  has  such  an  office.    Althouse 

Wilcox  Co.,   196  N.  Y.  302.     The  v.  Guaranty  Trust  Co.,  78  Misc.  181, 

action  lies  against  the  corporation,  137  N.  Y.  Supp.  945. 


Actions  Affecting  Officers  1497 

II.  [Show  plaintiff  to  be  entitled  to  have  the  inspection,  as:] 
That  plaintiff  is  a  stockholder  of  record  in  said  corporation, 
and  has  continued  so  to  be  for  more  than  six  months  immedi- 
ately prior  to  the  making  of  the  demand  hereinafter  al- 
leged.102 

III.  That  at  ,  and  on  or  about  the  ■  day 
of  ,  19  ,  and  during  the  business  hours  of  said 
day,  to  wit,  at  about  the  hour  of  [state],  plaintiff  duly  de- 
manded of  defendant,  at  the  office  of  said  corporation,  that 
defendant  exhibit  to  him  the  [stock  book]  of  said  corporation 
and  allow  plaintiff  to  inspect  the  same  [and  take  extracts 
therefrom];  that  defendant  willfully  neglected  and  willfully 
refused  to  exhibit  said  book  to  plaintiff,  and  willfully  re- 
fused 103  to  permit  plaintiff  to  inspect  the  same,  at  any  time 
during  any  of  the  business  hours  of  said  day,  in  violation  of 
the  provisions  of  §  32  [or,  33]  of  the  New  York  Stock  Cor- 
poration Law. 

IV.  That  at  the  time  of  said  demand  upon  defendant, 
said  corporation  had  its  stock  book  at  the  said  office,  and  de- 
fendant had  its  custody  and  control.104 

V.  That  by  reason  aforesaid  defendant  has  forfeited  to 
plaintiff  and  has  become  obligated  to  pay  to  him  the  sum  of 
fifty  dollars.106 

Wherefore  [etc.,  demand  for  judgment]. 

The  office  must  be  something  more  the     demand     should     be     alleged, 

than   a  mere  headquarters  for   the  Gunst  v.  Goldstein,  supra. 
salesmen  of  the  corporation.    Hovey  m  Otherwise   an   officer   or   agent 

v.  De  Long  Hook  &  Eye  Co.,  211  is  not  liable  for  the  penalty.     See 

N.  Y.  420.  Kelner   v.    Shelley,    178   App.    Div. 

102  See  1916  amendment  (L.  1916,  657. 

c.  127).  105  In  case  of  a  domestic  corpora- 

103  It  is  held  the  refusal  must  be       tion  any  damages  resulting  may  be 
willful.    Moore  v.  Inst,  of  Ed.  Travel,       alleged  and  recovered. 

89  Misc.  369,  151  N.  Y.  Supp.  929.  The  penalties  are  not  cumulative. 

The   circumstances   connected   with      Cox  v.  Paul,  175  N.  Y.  328. 
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I.  ABSOLUTE  DIVORCE 

1337.  On  Ground  of  Adultery.2 

[Under  N.  Y.  Code  Civ.  Pro.,  §§  1756-61.] 

1  The  authority  of  the  courts  over  178  App.  Div.  362,  164  N.  Y.  Supp. 

matrimonial  actions  is  confined  to  the  1037;     Erkenbrach    v.    Erkenbrach, 

exercise  of  the  express  powers  con-  96  N.  Y.  456;  Hopkins  v.  Hopkins,  39 

ferred  by  statute.    Walter  v.  Walter,  Wise.  167. 

217  N.  Y.  439;  Johnson  v.  Johnson,  2  This  is  the  only  ground  for  an 

206  N.  Y.  561;  Davidson  v.  Ream,  absolute  divorce  in  the  State  of  New 

1498 


Matrimonial  Actions  1499 

I.  That  plaintiff  was  married  to  defendant  in  the'  city  of 
[New  York,]  in  the  State  of  [New  York],  on  or  about  the 

day  of  ,19     ,  [at  the  Church  of  ].» 

[//  the  parties  were  married  within  the  State  of  New  York, 
the  residence  of  the  parties  is  immaterial;  if  the  marriage  was 
entered  into  outside  of  the  State  must  allege:] 

[If  the  adultery  was  committed  outside  of  this  Slate:]  that 
the  plaintiff  and  the  defendantNwere,  at  the  time  of  the  com- 
mission of  the  act  [or,  several  acts]  of  adultery  hereinafter 
mentioned,  residents  of  this  State. 

[Or,  if  the  adultery  is  charged  to  have  been  committed  within 
this  State:  that  the  plaintiff,  at  the  time  of  the  commence- 
ment of  this  action,  was  a  resident  of  this  State.] 

[Or,  if  the  adultery  as  well  as  the  marriage  occurred  without 
the  State:  that  the  plaintiff  was  a  resident  of  this  State  when 
the  act  (or,  the  several  acts)  of  adultery  hereinafter  alleged 
was  (were)  committed,  and  was  a  resident  of  this  State  when 
this  action  was  commenced.] 4 

II.  On  information  and  belief  that  on  or  about  the 

day  of  ,  19     ,  at  the  house  of  [or,  at  No. 

,  street,  or,  at  a  hotel  known  as  ], 

in  the  city  of  ,  the  defendant  committed  adultery 

with  one  M.  N.s 

York.     Code  Civ.  Pro.,  §  1756.     In  plaintiff  claimed  it  was  contracted, 

those      jurisdictions      where     other  See,  also,  Govin  v.  de  Miranda,  87 

grounds  exist,  forms   therefor  may  Hun,  227,  33  N.  Y.  Supp.  753. 
readily  be  adapted  from  this  form,  4  Since  the  jurisdiction  of  the  court 

and  the  forms  for  a  separation,  or  to  to  grant  a  decree  of  divorce  is  depend- 

annul  marriage,  post.  ent  upon  statutory  provisions,   the 

3  A  common-law  marriage  is  valid  pleader  must  be  careful  to  present  a 

in  New  York.     Matter  of  Ziegler  v.  case  within  the  provisions  of  the  State 

Cassidy's  Sons,  220  N.  Y.  98;  David-  statute.    The  allegations  in  the  form 

son  v.  Ream,    178  App.   Div.   362,,  are  adapted  only  to  the  New  York 

164  N.  Y.  Supp.  1037.  statutes.     There    is    no   uniformity 

In  Bullock  v.  Bullock,  85  Hun,  373,  of  treatment  of  this  subject  in  the 

32  N.  Y.  Supp.   1009,   it  was  held  various  States, 
that  defendant  was  entitled  to  a  bill  5  While  the  subject  of  the  granting 

of  particulars  showing  the  character  or  refusing  of  bills  of  particulars  is 

of  the  marriage,   i.   e.,    whether  a  beyond  the  scope  of  these  forms,  there 

ceremonial  or  common-law  marriage,  is  so  much  contention  on  the  subject 

and  the  place  where  and  time  when  of  amplifying  the  allegations  of  the 
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[Or,  where  the  precise  times  are  not  known:]  that  between  the 

day   of  ,    19     ,    and   the  day   of 

,19    ,  but  at  times  which  the  plaintiff  is  unable 

more  particularly  to  state,  at  [etc.,  as  above],  the  defendant 

on  various  and  numerous  occasions  [etc.,  as  above]. 

[Or,  where  the  place  is  not  known:]  that  on  or  about  the 
day  of  ,  19    ,  at  some  place  in  the  city  of 

,  which  the  plaintiff  is  unable  more  particularly  to 
state,  the  defendant  [etc.,  as  above]. 

[Where  time  and  place  are  not  known:]  that  at  divers  places 
within  the  city  of  ,  and  at  various  times  between  the 


complaint  for  the  information  of  the 
defendant,  and  to  narrow  the  issues, 
that  a  few  of  the  more  important  and 
recent  decisions  are  reviewed: 

Bill  of  particulars  required  where 
the  allegations  both  as  to  persons 
and  places  are  indefinite,  and  as  to 
time  extended  to  any  time  within 
two  years.  Furthmann  v.  Furth- 
mann,  155  App.  Div.  202,  139  N.  Y. 
Supp.  1055. 

Denied,  where  but  one  co-respond- 
ent was  named,  and  the  places 
definitely  stated,  but  the  particular 
time  or  times  not  named,  and  where 
a  general  course  of  conduct  is  relied 
on  to  support  the  inference  of  the 
commission  of  the  offense.  Kraus 
v.  Kraus,  73  App.  Div.  509,  77  N.  Y. 
Supp.  203. 

Denied,  where  the  attorney  and 
not  the  party  made  the  affidavit 
of  inability  on  the  part  of  the  de- 
fendant to  meet  the  allegations 
unless  further  particulars  were  given. 
Knox  v.  Knox,  79  Misc.  648,  140 
N.  Y.  Supp.  356. 

Granted  as  to  day  or  days,  where 
the  only  allegations  as  to  time  was 
"about  the  month  of  July,  1907," 
although  definite  as  to  place  and 
co-respondent.  Stein  v.  Stein,  131 
App.  Div.  807,  116  N.  Y.  Supp.  93. 


Granted,  to  require  a  statement  of 
the  particular  times  when  "during  the 
months  of  November  and  December, 
1904,"  and  the  places  where  the  acts 
were  committed,  and  the  names  of 
"the  other  man  or  men"  if  known, 
or  if  not  known  a  description  so  far 
as  known.  Drowne  v.  Drowne, 
127  App.  Div.  934,  111  N.  Y.  Supp. 
1117. 

Granted,  to  require  times  and 
places,  where  the  allegation  of  the 
commission  of  the  offense  with  a 
person  named  was  "during  the 
months  of  April,  May,  June,  July 
and  August,  1906,  arid  at  various 
times  in  and  around  the  city  of  New 
York,  the  particular  times  and  places 
not  being  known  to  plaintiff."  Weis 
v.  Weis,  123  App.  Div.  409,  107 
N.  Y.  Supp.  1061. 

Denied,  where  the  co-respondent 
was  named,  and  the  date  and  place 
of  one  offense  charged,  and  other 
allegations  indefinite  as  to  time  and 
place  declared  to  be  inserted  only  as 
the  basis  to  establish  a  general  course 
of  conduct,  and  that  plaintiff  did 
not  intend  to  prove  any  specific 
act  other  than  the  one  charged. 
Ketcham  v.  Ketcham,  32  App.  Div. 
26,  52  N.  Y.  Supp.  961. 
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day  of  ,  19     ,  and  the  cornmetreeinEnl;  of 

this  action,  but  at  what  particular  times  and  places  the  plain- 
tiff is  unable  to  state,  the  defendant  has  committed  adultery 
with  one  M.  N. 

[Where  the  paramour  is  not  known:]  that  on  or  about  the 
day  of  ,   19     ,  at  the  house  of 

[or,  at  No.  ,  street],  in  the  town  of  , 

the  defendant  committed  adultery  with  a  man  [or,  a  woman], 
whose  name  is  unknown  to  the  plaintiff  [of,  one  or  more 
women,  whose  names  are  unknown  to  the  plaintiff]. 

[Further  general  charge,  often  added;] 

III.  That  between  the  day  of  ,  19     ,  and 

the  commencement  of  this  action,  said  defendant  committed 
adultery  with  divers  persons  to  plaintiff  unknown,  at 
,  and  elsewhere. 

[IV.  That  such  adulteries  were  committed  without  the 
consent,  connivance,  privity  or  procurement  of  plaintiff. 

V.  That  five  years  have  not  elapsed  since  the  discovery  by 
the  plaintiff  of  the  commission  of  said  adultery — or,  adul- 
teries, or  any  of  them, — and  that  plaintiff  has  not  voluntarily 
cohabited  with- said  defendant  since  the  commission  of  any 
of  the  offenses  above  set  forth  and  the  discovery  thereof  by 
plaintiff,  nor  has  plaintiff  forgiven  the  same.] 6 

VI.  That  there  is  no  issue  of  said  marriage  [or,  otherwise 
according  to  fact,  specifying  ages  of  minor  children]. 

VII.  That  no  decree  of  divorce  has  been  obtained  by  the 
defendant  against  the  plaintiff  in  any  court  of  this  State 
upon  the  ground  of  adultery. 

Wherefore,  plaintiff  demands  judgment7  against  the 


"  Failure  to  allege  the  facts  stated  Bush  v.  Bush,  103  App.  Div.  588,  93 

in  paragraphs  IV  and  V  does  not  N.  Y.  Supp.  159. 
render    the    complaint    demurrable.  In  the  absence  of  these  allegations 

Van  Benthuysen  v.  Van  Benthuysen,  in  a  verified  complaint,  plaintiff  must 

15  N.  Y.  Civ.  Pro.  R.  234.      Nor  establish  them  by  affidavit  in  case 

are  such  allegations  put  in  issue  by  a  of    defendant's    default.      Rule    72,. 

denial.      Lowenthal    v.    Lowenthal,  N.  Y.  Gen.  Rules  of  Practice. 
157  N.  Y.  236.     Nor  should  issues  '  In  New  York  the  plaintiff  must 

be  framed  thereon  for  a  jury  trial.  first  enter  an  interlocutory  judgment, 
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defendant  of  absolute  divorce,  that  the  bonds  of  matrimony 
between  plaintiff  and  defendant  be  forever  dissolved,  and 
that  plaintiff  have  such  other  and  further  relief  as  to  the 
court  may  seem  just  and  proper  (with  costs  of  the  action). 
[7/  there  is  living  issue,  insert:]  that  the  custody  of  the  said 
minor  children  be  awarded  to  plaintiff.  [If  the  wife  is  plain- 
tiff insert:]  that  a  reasonable  provision  be  made  out  of  the 
property  and  income  of  the  defendant  for  the  support  of  the 
plaintiff  [and  of  her  said  children]. 

1338.  Alleging  Adulterous  Intercourse. 

[Substitute  for  paragraph  II  of  Form  1837:] 

II.  That  the  defendant  has  committed  adultery  with  one 
M.  N.,  and  ever  since  the  day  of  ,  19    , 

has  been  living  in  adulterous  intercourse  with  him  [or,  her] 
at  .    [When  living  in  adulterous  intercourse  is  charged, 

change  commencement  of  paragraph  V  of  Form  1337,  as  fol- 
lows:] That  five  years  have  not  elapsed  since  the  commence- 
ment of  such  adulterous  intercourse  was  discovered  by  the 
plaintiff,  and  that  the  plaintiff  has  not  voluntarily  cohabited 
with  the  defendant  since  such  discovery.8 

1339.  Where  Husband  Charges  that  Child  is  Illegitimate.9 

[Add  to  Form  1337.] 

VIII.  That  since  the  commission  of  said  adultery  the  de- 
fendant has  given  birth  to  a  child,  now  months 
old,  and  called  ;  that  said  child  is  not  the  child  of 
the  plaintiff,  but  is  illegitimate  [as  plaintiff  believes]. 

[Add  to  the  demand  for  judgment:]  that  the  legitimacy  of 
the  aforesaid  child  be  determined. 


and  final  judgment  is  not  entered  8  N.    Y.   Gen.   Rules   of .  Praotice, 

until  three  months  thereafter.    Code       No.  72. 

Civ.  Pro.,  §  1774.  » See  Rule  75,  N.  Y.  General  Rules 

of  Practice. 
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II.  SEPARATION 

1340.  On  Account  of  Cruel  and  Inhuman  Treatment. 

[Under  N.  Y.  Code  Civ.  Pro.,  §§  1762-7.] 

I.  That  the  plaintiff  and  defendant  intermarried  on  or 
about  the  day  of  ,  19  ,  at  ,  in  the 
State  of 

II.  That  the  plaintiff  and  the  defendant  were,  at  the  time 
of  the  commencement  of  this  action,  and  still  are,  residents 
of  this  State.10 

[Or,  if  the  marriage  is  alleged  to  have  taken  place  in  this 
State,  it  is  enough  to  say:  II.  That  the  plaintiff  was,  at  the 
time  of  the  commencement  of  this  action,  and  still  is,  a 
resident  of  this  State.] 

[Or,  if  the  marriage  is  not  alleged  to  have  taken  place  in  this 
State:  II.  That  the  plaintiff  and  defendant  have,  since  their 
said  marriage,  become  residents  of  this  State,  and  so  re- 
mained for  (one  year)  from  the  day  of  , 
19  ;  n  and  the  plaintiff  was,  at  the  time  of  the  commence- 
ment of  this  action,  and  still  is,  a  resident  of  this  State.] 

III.  That  since  about  the  day  of  ,  19  , 
the  defendant  has  treated  plaintiff  in  a  cruel  and  inhuman 
manner,12  and  [since  about  the  beginning  of  the  year  19  , 
has  been  an  habitual  drunkard,  and  in  his  fits  of  drunkenness] 
has  repeatedly  committed  acts  of  cruelty  and  violence  upon 
deponent  and  her  children,  and  in  particular  as  follows:  [state 

10  The  jurisdiction  of  the  courts  of  "  Code  Civ.  Pro.,  §  1763,  subd.  3, 

New  York  to  grant  a  separation,  so  which  it  has  been  held  contemplates 

far  as  the  residence  of  the  parties  a  residence  continuing  to  the  time  of 

affects  such  jurisdiction,,  is  discussed  the  separation  of  the  parties.     El- 

in  Conrad  v.  Conrad,  123  App.  Div.  well  v.  Elwe'll,  70  Misc.  61,  128  N.  Y. 

384,   107  N.  Y.  Supp.   1093;  Bier-  Supp.    495.      Compare    Barber    v. 

stadt   v.    Bierstadt,    29   App.    Div.  Barber,  137  App.  Div.  665,  122  N.  Y. 

210,  51  N.  Y.  Supp.  862;  the  former  Supp.  452. 

case  of  Ramsden  v.   Ramsden,   28  12  What  is  such  cruel  and  inhuman 

Hun,  285,  is  disapproved.     Failure  treatment  as  entitles  the  wife  to  a 

to  allege  a  jurisdictional  fact,  such  as  decree  depends  upon  the  special  cir- 

place  of  marriage,  may  be  amended  cumstances  of  each  particular  case, 

at  the  trial.     Dulso  v.  Dulso,   170  See  Tower  v.  Tower,  134  App.  Div. 

App.  Div.  67,  156  N.  Y.  Supp.  90.  670,  119  N.  Y.  Supp.  506. 
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the  times,  places  and  character  of  specific  acts — e.  g.,  thus:] 1S 
On  or  about  the  day  of  ,  19     ,  at  , 

the  defendant,  without  any  provocation,  struck  and  beat 
the  plaintiff,  severely  injuring  her  face  and  breast;  on  or 
about  the  day  of  ,  19     ,  at  ,  the  de- 

fendant again,  within  any  provocation,  knocked  the  plaintiff 
down  and  kicked  her  in  the  side;  [etc.]  that  defendant's  entire 
course  of  conduct  towards  the  plaintiff,  with  rare  intervals, 
has  been  for  a  long  period  so  uniformly  brutal  and  abusive 
as  to  have  undermined  plaintiff's  health; 14  that  he  has  been 
constantly  in  the  habit  of  applying  abusive  and  vile  epithets 
to  her,  of  threatening  her  .with  violence  and  of  striking  and  at- 
tempting to  strike  her,15  and  that  it  has,  by  reason  of  the 
premises,  become  entirely  unsafe  and  improper  for  her  to  live 
and  cohabit  with  defendant.16 

IV.  [Allege  issue  of  marriage,  if  any;  also,  any  facts  appro- 
priate on  question  of  alimony.    See  Form  1344-] 


13  The  complaint  must  state  specific 
acts.  X.  V.  Code  Civ.  Pro.,  §  1764; 
Anon.,  11  Abb.  Pr.  231;  s.  c,  sub 
now.  Walton  v.  Walton,  32  Barb. 
203,  20  How.  Pr.  347.  These  speci- 
fications present  the  matter  in  issue 
to  which  the  proof  is  to  be  directed, 
but  it  is  also  proper  to  look  at  the 
general  conduct  of  defendant  towards 
plaintiff  for  the  purpose  of  under- 
standing more  fully  the  particular 
circumstances  complained  of.  See 
Itzkowitz  v.  Itzkowitz,  33  App.  Div. 
244,  53  N.  Y.  Supp.  356;  Wispell  v. 
Wispell,  4  Barb.  217. 

14  Itzkowitz  v.  Itzkowitz,  33  App. 
Div.  244,  53  N.  Y.  Supp.  356. 

16  Allegations  of  frequent  intoxi- 
cation, and  of  filthy  habits,  are  ap- 
propriate to  the  charge  of  cruel  and 
inhuman  treatment,  and  should  not 
be  stricken  out  as  irrelevant.  A 
mere  allegation  that  defendant  has 
committed  adultery  does  not  amount 
to  an  allegation  of  cruel  and  inhuman 
treatment,  or  such  conduct  as  renders 


it  unsafe  or  improper  for  the  wife 
to  cohabit  with  the  husband.  Allen 
v.  Allen,  125  App.  Div.  838,  110 
N.  Y.  Supp.  303. 

Charging  the  wife  with  unfaith- 
fulness in  the  presence  of  their  chil- 
dren, or  other  persons,  will  support 
the  action,  as  amounting  to  cruel 
and  inhuman  treatment.  Smith  v. 
Smith,  92  App.  Div.  442,  87  N.  Y. 
Supp.  137;  Israel  v.  Israel,  54  App. 
Div.  408,  66  N.  Y.  Supp.  777. 

18  Acts  of  cruel  and  inhuman  treat- 
ment occurring  after  action  com- 
menced may  be  allowed  to  be  set 
up  by  supplemental  complaint. 
Smith  o.  Smith,  99  App.  Div.  283,  90 
N.  Y.  Supp.  927. 

Of  course  charges  of  cruel  and  in- 
human treatment  may  be  joined  with 
charges  of  abandonment  and  neglect 
to  provide.  In  Hodecker  v.  Hc- 
decker,  20  Misc.  641,  46  N.  Y.  Supp. 
1073,  aff'd  25  App.  Div.  632,  50  N. 
Y.  Supp.  1128,  is  presented  a  com- 
plaint combining  these  three  charges. 
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Wherefore,  plaintiff  demands  judgment  for  a  separation 
from  the  bed  and  board  of  defendant,  [that  a  reasonable 
provision  be  made  for  her  support  and  maintenance,  and  for 
the  education  and  maintenance  of  their  children,  out  of  the 
defendant's  property],17  and  that  plaintiff  have  such  other 
and  further  relief  as  may  be  just,  with  costs  of  the  action. 

1341.  Charge  by  Wife  that  Husband  does  not  Provide. 

[Substitute  for  paragraph  III  of  Form  1340:] 
III.  That  on  or  about  the  day  of  ,  19 

the  defendant  abandoned  the  plaintiff  and  expelled  her  from 
his  residence,18  and  has  refused  to  permit  her  to  return,  and 
has  since  refused  and  neglected,  and  still  does  refuse  and 
neglect,  to  provide  for  her,  although  able  so  to  do. 19 

1342.  Charge  of  Abandonment. 

[Substitute  for  paragraph  III  of  Form  1340:] 
III.  That  the  plaintiff  has  always  conducted  herself 
towards  the  said  defendant  as  a  faithful  and  obedient  wife, 
but  that  the  defendant,  disregarding  his  duties  and  obliga- 
tion as  a  husband,  and  without  plaintiff's  consent,  has 
abandoned  plaintiff,  and  has  been  willfully  and  continuously 
absent  from  the  plaintiff  for  more  than  years  last 

past,  without  any  cause  or  justification  therefor,  and  with 
intent  not  to  return,  and  has  for  such  period  refused  and 
neglected  to  provide  for  plaintiff's  support.20 

17  It  is  not  essential  to  the  power  of  20  From  Beach  v.  Beach,  160  App. 
the  court  to  grant  it,  that  the  com-  Div.  229,  145  N.  Y.  Supp.  409; 
plaint  should  demand  alimony.  Deisler  v.  Deisler,  59  App.  Div. 
Hecht  v.  Hecht,  4  Misc.  567,  36  N.  Y.  207,  69  N.  Y.  Supp.  326. 

Supp.  271.  If  defendant  seeks  to  justify  the 

18  Elwell  v .  Elwell,  70  Misc.  61,  abandonment,  he  must  set  up  the 
128  N.  Y.  Supp.  495.  grounds  therefor  in  his  answer.     He 

19  In  some  States,  where  neglect  is  not  entitled  to  prove  plaintiff's 
is  grourid  for  divorce,  an  affirmative  ill-conduct  under  a  general  denial, 
allegation  of  defendant's  ability  to  even  though  the  complaint  contains 
provide  is  essential.  Devoe  v.  the  usual  allegation  of  plaintiff's 
Devoe,  51  Cal.  544.  There  is  noth-  good  conduct.  Roe  v.  Roe,  14  Hun, 
ing  in  the  New  York  statute  which  612. 

suggests  such  a  requirement. 
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1343.  On  Ground  of  Habitual  Drunkenness.21 

[Substitute  for  paragraph  III  of  Form  1340:] 

III.  That  defendant  has  been  guilty  of  habitual  drunken- 
ness for  [three  years]  last  past.  [If  statute  contains  such  a 
limitation  add:]  that  defendant's  habits  of  intemperance  are 
such  as  will  reasonably  inflict  a  course  of  great  mental  an- 
guish upon  plaintiff.22 

1344.  Allegations  Appropriate  on  Question  of  Amount  of 
Alimony.23 

IV.  That  in  and  about  the  year  ,  and  after  their 
marriage,  the  said  defendant  received  from  plaintiff 
dollars  which  was  the  distributive  share  of  the  plaintiff 
in  her  father's  estate,  the  whole  of  which  the  defendant  has 
retained  to  his  own  use,  and  refuses  to  restore  to  plaintiff; 
that  the  defendant  owns  real  estate  of  the  value  of 
dollars,  and  personal  property  of  the  value  of  dollars, 
and  has  an  annual  income  of  at  least                dollars. 

III.  ANNULMENT  OF  MARRIAGE  24 

1345.  On  Account  of  Nonage.25 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1743.] 
I.  [//  brought  by  infant,  allege  appointment  of  plaintiff's 
guardian  ad  litem  as  in  Forms  79  or  80,  ante,  p.- 81.] 

21  This  is  not,  of  itself,  ground  of  Hodecker,  20  Misc.  641,  46  N.  Y. 
separation  in  New  York.  Mason  v.  Supp.  1073,  aff'd  25  App.  Div.  632, 
Mason,  1  Edw.  Ch.  278.  50  N.  Y.  Supp.  1128. 

In  asking  a  divorce  because  de-  24An  annulment  of  marriage  may 

fendant  "is  habitually  intemperate,"  be  decreed  by  the  court  only  upon  a 

no  more  definite  specification  of  the  statutory  ground;  unless  such  statu- 

facts  is  necessary.     Burns  v.  Burns,  tory  ground  exist  the  judgment  will 

13  Fla.  369.  be  a  nullity.    Davidson  v.  Ream,  178 

22  Held,  sufficient,  under  Cal.  Civ.  App.  Div.  382,  164  N.  Y.  Supp.  1037. 
Code,  §  106,  in  Forney  v.  Forney,  25  The  action  may  also  be  main- 
80  Cal.  528,  22  Pac.  Rep.  294.  tained  by  either  parent,  or  the  guard-. 

23  That  such  allegations  are  prop-  ian  of  the  infant's  person,  or  by  any 
erly  included  in  the  complaint,  see  person  whom  the  court  may  appoint 
Allen  v.  Allen,  19  N.  Y.  Weekl.  as  the  next  friend.  §  1744.  A  proper 
Dig.   212;   Vermilyea  v.   Vermilyea,  allegation  showing  plaintiff's  capacity 

14  Hun  (N.  Y.),  471;  Hodecker  v.       to  sue  should  be  included. 
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II.  That  on  or  about  the  day  of  ,19 
at                ,26  the  plaintiff  [or,  said  defendant  A.  B.]  27  and 
defendant  Y.  Z.  intermarried. 

III.  That  at  the  time  of  such  marriage  the  plaintiff  and 
the  defendant  [or,  the  defendants]  were,  and  ever  since  have 
been,  residents  of  this  State.28 

IV.  That  plaintiff  [or,  the  defendant  A.  B.j  was  born  on 
the  day  of  ,  19  ,  and  at  the  time  of  such 
marriage  was  of  the  age  of  years.29 

V.  That  since  the  plaintiff  [or,  the  defendant  A.  B.]  has 
attained  the  age  of  eighteen  years,  [she]  has  never  voluntarily 
cohabited  with  the  defendant.30 

Wherefore,  plaintiff  demands  judgment  that  the  said 
marriage  be  annulled  and  declared  void,  and  that  plaintiff 
have  such  other  and  further  relief  as  may  be  just,  with  the 
costs  of  this  action. 

1346.  On  the  Ground  of  Lunacy;  by  Former  Lunatic. 

[Under  N.  Y.  Code  Civ.  Pro.,  §§  1747-8.] 

I.  That  on  or  about  the  day  of  ,  19  , 
at               ,  plaintiff  and  defendant  were  intermarried. 

II.  That  at  the  time  of  said  marriage  plaintiff  was  a  luna- 

26  The  New  York  courts  have  court  jurisdiction  to  annul  a  marriage 
power  to  annul  a  marriage  of  resi-  contracted  within  the  State.  Becker 
dents  of  this  State,  although  solem-  v.  Becker,  58  App.  Div.  374,  69  N.  Y. 
nized  in  another  State,  where  one  of  Supp.  75. 

them   was   under   the   age   of   legal  M  Code  Civ.  Pro.,  §  1742,  has  been 

consent  fixed  by  New  York  statutes,  practically  superseded  by  subsequent 

and  the  marriage  was  entered  into  statutes  which  raise  the  age  of  legal 

without  the  consent  of  her  parents.  consent  from  14  years  (where  it  was 

See    Cunningham    v.    Cunningham,  when  the  Code  was  enacted)  to  18 

206  N.  Y.  341.  years.    Dom.  Rel.  Law,  §  7;  Wander 

27  When  the  parent,  or  other  per-  v.  Wander,  111  App.  Div.  189,  97 
son,  sues  on  behalf  of  the  infant  N.  Y.  Supp.  586;  Conte  v.  Conte, 
spouse,  the  latter  is  a  necessary  82  App.  Div.  335,  81  N.  Y.  Supp. 
party.    Fero  v.  Fero,  62  App.  Div.  923. 

470,  70  N.  Y.  Supp.  742;  Codding-  30  The  right  to  have  the  marriage 

ton  v.  Larner,  75  App.  Div.  532,  78  annulled  is  lost  by  a  single  act  of 

N.  Y.  Supp.  276.  sexual  intercourse  after  the  age  of 

28  This  averment  is  usual,  but  such  consent.  Herrman  v.  Herrman,  93 
residence  is  not  required  to  give  the  Misc.  315,  156  N.  Y.  Supp.  688. 
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tic,  and,  as  such,  incapable  of  contracting  a  marriage;  that 
plaintiff  remained  such  lunatic  until  about  the  day 

0f  19       when  [she]  was  restored  to  sound  mind, 

and  has  ever  since  been  and  now  is  of  sound  mind. 

III.  That  plaintiff  has  not  freely  cohabited  with  defendant 
since  [she]  was  restored  to  sound  mind  as  aforesaid. 

IV.  [Allege  issue  of  marriage,  if  any.] 
Wherefore  [demand  of  judgment  as  in  Form  1345]. 

1347.  By  Relative  or  Next  Friend,  to  Annul  Marriage  on 
Ground  of  Idiocy  or  Lunacy.31 

[Under  N.  Y.  Code  Civ.  Pro.,  §§  1747-8.] 

I.  That  on  or  about  the  day  of  ,  19     ,  at 

,  the  defendants 32  [or,  one  M.  N.  and  the  defendant],33 

were  intermarried. 

II.  That  at  said  time  the  defendant  Y.  Z.  [or,  said  M.  N.] 
was  an  idiot  [or,  a  lunatic,]  and  was  wholly  unable  to  under- 
stand the  nature  of  the  contract  of  marriage  and  its  effect,34. 
[and  if  an  adjudication  has  been  had,  add:]  and  had  thereto- 
fore, to  wit,  on  or  about  the  day  of  ,  19  , 
in  proceedings  duly  had  for  that  purpose,  been  duly  adjudged 
by  the  Court  to  be  an  incompetent  person  by  reason 
of  such  [lunacy]. 

III.  That  said  defendant  Y.  Z.  has  ever  since  continued 
to  be,  and  now  is,  an  idiot  [or,  a  lunatic — or,  if  deceased, 
that  said  M.  N.  was  an  idiot — or,  a  lunatic — at  the  time  of 
her  death]. 

IV.  That  plaintiff  is  the  [brother]  of  said  defendant  Y.  Z. 
[or,  if  plaintiff  sues  during  lifetime  of  lunatic  or  idiot  as  next 

31  The  committee  of  the  lunatic's  33  The  action  may  be  maintained 
person  and  property  cannot  maintain  after  the  death  of  the  lunatic  in  that 
the  action.  Walter  v.  Walter,  217  condition  and  during  the  life  of  the 
N.  Y.  439.  other  party  to  the  marriage,  by  any 

32  The  incompetent  spouse  must  relative  of  the  lunatic  who  has  an 
be  made  a  party.  Coddington  v.  interest  to  avoid  the  marriage.  N.  Y. 
Lamer,  75  App.  Div.  532,  78  N.  Y.  Code  Civ.  Pro.,  §  1747. 

Supp.  276;  Anderson  v.  Hicks,  150  34  Meekins  v.  Kinsella,   152  App. 

App.  Div.  289,  134  N.  Y.  Supp.  1018.       Div.  32,  136  N.  Y.  Supp.  506. 
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friend:  That  on  or  about  the  day  of  ,  19 

leave  was  duly  granted  to  this  plaintiff  by  this  court  to  main- 
tain this  action]. 
Wherefore  [demand  of  judgment  as  in  Form  1345]. 

1348.  On  the  Ground  of  a  Former  Spouse  of  Defendant 
Living. 

[Under  N.  Y.  Code  Civ.  Pro.,  §§  1743  et  seq.;  Dom.  Rel. 
Law,  §§  6,  7.] 

I.  [Allege  marriage,  as  in  Form  1845.] 

II.  That  at  the  time  of  said  marriage,  the  defendant  had  a 
former  wife  [or,  husband]  then  living,  to  wit,  one  M.  N.,  to 
whom  defendant  was  married  at  ,  and  on  or  about 
the  day  of  ,  19  ;  that  no  divorce  or  annul- 
ment of  such  marriage  had  been  theretofore  decreed  and  such 
marriage  was,  at  the  time  of  the  aforesaid  marriage  between 
plaintiff  and  defendant  [and  still  is],  in  full  force  and  effect 35 
[and  defendant  well  knew  that  said  M.  N.  was  then  alive.]  36 

III.  [//  there  is  any  issue  of  the  later  marriage,  continue:] 
That  as  the  issue  of  their  aforesaid  marriage  there  has  been 
born  to  plaintiff  and  defendant  one  child,  C.  B.,  now  of  the 
age  of  about  years;  that  the  said  marriage  was" 
contracted  by  plaintiff  without  any  knowledge  on  her  part 
of  such  former  marriage  [or,  with  the  full  belief  that  said 
M.  N.  was  dead]. 

Wherefore,  plaintiff  demands  judgment  that  the  mar- 

36  It  is  not  necessary  to  negative  of  the  decree,  if  the  former  husband 

either  in  pleading  or  proof  the  pro-  or  wife  has  been  absent  five  years, 

visions  in  §  6  of  the  Domestic  Rela-  Dom.  Rel.  Law,  §§  6,  7;  Stokes  v. 

tions  Law.    See  Stein  v.  Dunne,  119  Stokes,  128  App.  Div.  838,  113  N.  Y. 

App.  Div.  1,  105  N.  Y.  Supp.  1144,  Supp.  142  (rev'd  on  ano.  point  in 

aff'd  190  N.  Y.   524;  McCullen  v.  198  N.  Y.  301). 

McCullen,  162  App.  Div.  599,  147  The  fact  that  plaintiff  knew  the 

N.  Y.  Supp.  1069.  former  marriage  was  valid  and  sub- 

38  Proof  of  such  bracketed  allega-  sisting  does  not  prevent  the  main- 

tion  requires  that  the  second  mar-  tenance  of  this  action.     Brown  v. 

riage  be  decreed  void  ab  initio;  other-  Brown,  153  App.  Div.  645,  138  N.  Y. 

wise   the   second   marriage   is   void  Supp.  602;  Earle  v.  Earle,  141  App. 

only  from  the  time  of  the  granting  Div.  611,  126  N.  Y.  Supp.  317. 
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riage  between  plaintiff  and  defendant  be  annulled  and  be  de- 
clared void  from  the  time  its  nullity  is  declared  by  the  court 
[or,  void  from  its  inception];37  [that  it  be  adjudged  that  the 
children  thereof  are  the  legitimate  children  of  plaintiff  and 
entitled  to  succeed  as  such  to  plaintiff's  real  and  personal 
estate  as  though  born  in  lawful  wedlock,  and  that  plaintiff 
be  awarded  their  custody,]  38  and  for  such  other  and  further 
relief  as  may  be  just,  with  costs  of  the  action. 


■  39 


1349.  Where  Plaintiff's  Former  Spouse  was  Living. 
[Under  N.  Y.  Code  Civ.  Pro.,  §§  1743,  1745.] 

I.  That  on  or  about  the  day  of  ,  19     ,  at 

,  plaintiff  and  one  M.  N.  were  duly  and  legally 
married,  and  lived  together  for  a  period  of  years  as 

husband  and  wife,  when  plaintiff  left  said  State  [or,  country] 
and  came  to  the  State  of  New  York,  and  has  ever  since  been 
a  resident  thereof;  that  said  M.  N.  remained  at  , 

and  at  the  time  of  the  marriage  of  plaintiff  and  defendant 
hereinafter  mentioned  was  living;  that  said  M.  N.  is  still 
living,  and  said  marriage  between  said  M.  N.  and  plaintiff 
remained  and  was  in  full  force  and  effect  at  the  time  of  said 
marriage  between  plaintiff  and  defendant  as  hereinafter 
stated. 

II.  That  on  or  about  the  day  of  ,  19  , 
at  ,  plaintiff  and  defendant  were  married,  and  lived 
together  as  husband  and  wife  until  ,19  ,  and  had 
issue  of  said  marriage,  to  wit,  C.  B.,  who  is  now  of  the  age 
of  about  years,  and  E.  B.,  who  is  now  of  the  age 
of  about  years;  that  at  the  time  of  said  marriage 
between  plaintiff  and  defendant,  they  were  and  ever  since 
have  been,  and  still  are,  residents  of  the  State  of  New  York. 

III.  That  at  the  time  of  the  last-mentioned  marriage, 
plaintiff  had  not  seen  or  heard  from  said  M.  N.  for  a  long 
period  of  time,  to  wit,  more  than  [five]  years,  and  then  in 
good  faith  supposed  and  fully  believed  that  she  was  de- 

"MoCullen  v.  MoCullen,  supra.  m  Adapted     from     complaint    in 

38 See  Code  Civ.  Pro.,  §  1745.  Anon.,  15  Abb.  Pr.  (N.  S.)  311. 
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ceased;  40  that  since  it  has  been  known  to  plaintiff  that  said 
M.  N.  is  living,  plaintiff  and  defendant  have  not  cohabited 
together. 

IV.  That  before  and  at  the  time  of  said  marriage  with 
defendant,  defendant  was  informed  and  knew  of  said  prior 
marriage  between  plaintiff  and  said  M.  N.41 

Wherefore  [demand  of  judgment  as  in  Form  1348]. 

1350.  On  Ground  of  Defendant's  Physical  Incapacity.42 

[Under  N.  Y.  Code  Civ.  Pro.,  §§  1743,  1752.] 

I.  That  on  the  day  of  .  19  ,  and  within 
five  years  before  the  commencement  of  this  action,   at 

,  plaintiff  was  married  to  the  defendant.43 

II.  [See  III,  in  Form  1345.] 

III.  That  the  defendant  was  then,  and  ever  since  has  re- 
mained, physically  incapable  of  entering  into  the  marriage 
state,  or  of  consummating  the  said  marriage,  by  reason  of 
physical  defects,  in  that  [here  the  nature  of  the  incapacity 
may  be  briefly  stated];44  that  such  physical  incapacity  is  in- 
curable. 

IV.  That  said  incapacity  [was  known  to  the  defendant 
at  the  time  of  contracting  said  marriage,  but]  45  was  unknown 

40  It  has  been  held  that  an  annul-  Civ.-  Pro.,  §  1753;  Anon.,  69  Misc. 
ment  will  be  refused  where  this  al-      439,  126  N.  Y.  Supp.  149. 

legation  is  shown  to  be  false.    Berry  "3  In     McNair    v.     McNair,     140 

v.  Berry,  130  App.  Div.  53,  114  N.  Y.  App.  Div.  226,  125  N.  Y.  Supp.  1, 

Supp.    497.      Compare    decision    in  it  was  held  that  the  limitation  con-  • 

Brown  v.  Brown,  153  App.  Div.  645,  tained  in  Code  Civ.   Pro.,    §  1752, 

138  N.  Y.  Supp.  602.  must  be  pleaded  in  the  answer,  or 

41  This  allegation  is  material  on  the  the  action  is  not  barred, 
question  of  costs,  and  may  be  ma-  44  It  was  held  in  Morrell  v.  Morrell, 
terial  on  the  question  of  the  legiti-  17  Hun,  324,  that  the  physical  inca- 
macy  of  the  issue,  and  their  custody.  pacity  referred  to  as  giving  this  right 
It  may  properly  be  denied  in  the  of  action  does  not  embrace  that  inca- 
answer.  pacity  resulting  from  sickness.     It  is 

42  The  court  has  power  to  order  a  held  that  the  action  will  not  lie  be- 
physical  examination.  Gore  v.  Gore,  cause  of  the  wife's  inability  to  bear 
103  App.  Div.  168,  93  N.  Y.  Supp.  children,  if  no  physical  deformity 
396.  The  incapacity  may  not  be  exists.  See  Elser  v.  Elser,  160  N.  Y, 
established  by  the  declaration  or  Supp.  724,  and  cases  cited, 
confession   of    either   party.      Code  46  This    allegation    is    usual,    but 
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to  the  plaintiff.  [Or,  if  known  to  plaintiff;  was  known  to 
plaintiff,  but  plaintiff  did  not  know  that  it  was  of  an  incur- 
able nature.]46 

Wherefore  [demand  of  judgment,  as  in  Form  1345.] 

1351.  The  Same,  by  the  Incapable  Party.47 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1752.] 

I,  II,  III.  [Adapt  from  Form  1350.] 

IV.  That  at  the  time  of  said  marriage  plaintiff  was  wholly 
unaware  of  said  incapacity  [or,  was  wholly  unaware  that 
said  incapacity  was  incurable]. 

Wherefore  [as  in  Form  1345]. 

1352.  To  Annul  Marriage  on  the  Ground  of  Husband's 
Fraud.48 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1750.] 

I.  That  on  the  day  of  ,  19  ,  at  , 
the  plaintiff  was  married  to  the  defendant. 

II.  That,  for  the  purpose  of  inducing  the  plaintiff  to  con- 
sent to  the  said  marriage,  the  defendant  falsely  and  fraudu- 
lently represented  *  to  her  that  he  was  a  respectable, 
honest,  law-abiding  and  honorable  man;  and  he  concealed 
from  the  plaintiff  his  real  character. 

III.  That  the  defendant  was  and  is  an  habitual  criminal, 
and  a  man  of  very  bad  repute;  that  he  has  been  convicted 
of  grand  larceny,  and  confined  in  the  State  prison  at  Sing 
Sing  in  this  State,  under  sentence  therefor,  for  years; 
that  he  has  been  many  times  arrested  on  charges  of  theft; 

seems  unnecessary,  except  where  it  JS  If   the  action   is  brought  by  a 

can  be  added  that  the  concealment  parent,    guardian    or    relative,    the 

was    fraudulent,   so  as  to  ma.ke  an  spouse  on   whose  behalf  the  action 

additional  cause  of  dissolation.  is  brought  is  a  necessary  party;  such 

46  See  N.  Y.  Code  Civ.  Pro.,  spouse  would  be  a  proper  co-plaintiff , 
§  1752.  or  if  refusing  to  join  could  be  made 

47  The  incapacity  may  not  be  a  defendant  by  incorporating  an 
established  by  the  declaration  of  allegation  of  such  refusal.  Fero  v. 
either  party.  Code  Civ.  Pro.,  §  1753;  Fero,  62  App.  Div.  470,  70  N.  Y. 
Anon.,    69    Misc.    489,    126    N.    Y.  Supp.  742. 

Supp.  149. 
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that  his  picture  is  in  the  possession  of  the  police  authorities 
of  the  city  of  New  York,  and  placed  by  them  among  the  col- 
lection of  pictures  of  lawbreakers  known  as  the  "Rogues' 
Gallery,"  and  plaintiff  charges  that  defendant  is,  and  has 
been  for  many  years,  a  professional  thief.*49 

IV.  That  the  plaintiff  was  induced  to  consent  to  the  said 
marriage  by  the  defendant's  said  representations;  that  she 
believed  at  the  time  of  her  marriage  that  said  representations 
were  true;  that  if  the  said  representations  had  not  been 
made  to  her  [and  said  concealment  had  not  been  practiced! 
she  would  not  have  consented  to  the  said  marriage. 

V.  That  plaintiff  and  defendant  have  never  cohabited 
as  man  and  wife,  and  that  said  marriage  has  never  been  con- 
summated,50 [or,  if  according  to  fact:  That  immediately  upon 
her  discovery  of  the  falsehood  of  the  said  representations, 
and  of  defendant's  true  character,  as  aforesaid,  to  wit,  on 
the  day  of  ,  19  ,  the  plaintiff  left  the 
defendant's  house,  and  has  never  since  cohabited  with 
him. 

VI.  That  there  is  no  issue  of  said  marriage  [or,  otherwise]. 
Wherefore  [demand  of  judgment  as  in  Form  1345]. 

1353.  The  Same,  for  Wife's  Fraud. 

Substitute  in  Form  1352,  for  the  words  between  *  *:  to  the 

**  From  Keyes  v.  Keyes,  6  Misc.  declared   undying  Jove  before  mar- 

355,  26  N.  Y.  Supp.   910;  King  v.  riage    but    shortly    after    marriage 

Brewer,  8  Misc.  587,  31  Abb.  N.  C.  stated  he  did  not  love  plaintiff  and 

325,   60  N.   Y.  State  Rep.   692,  29  insisted  on  a  divorce.     Schaeffer  v. 

N.  Y.  Supp.  114.    Compare  Heffner  Schaeffer,    160  App.    Div.    48,    144 

v.  Heffner,  3  Maule  &  S.  265.  N.  Y.  Supp.  774. 

Annulment  decreed  where  defend-  5°  Such  fact  may  play  an  important 

ant  concealed  the  fact  that  he  had  a  part  with  reference  to  the  character 

venereal  disease,   and   the  marriage  of  the  fraud  upon  which  the  court 

had  not  been  consummated.    Svenson  will   adjudge  nullity.     See  Svenson 

v.  Svenson,  178  N.  Y.  54;  Smith  v.  v.  Svenson,  178  N.  Y.  54;  Nelson  on 

Smith,   171   Mass.   404.     So,   as  to  Marr.   &  Div.,   §600;   Bishop,   Id., 

concealment    of    incurable    tubercu-  §  166.    But  this  fact  does  not  justify 

losis.     Sobol  v.  Sobol,  88  Misc.  277,  annulment   without   a   legal    reason 

150  N.  Y.  Supp.  248.  or  just  cause.    Williams  v.  Williams, 

Annulment  denied  where  defendant  71  Misc.  590,  130  N.  Y.  Supp.  875. 
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plaintiff  that  she  was  a  chaste  and  virtuous  woman,  which 
representation  the  plaintiff  believed  to  be  true. 

III.  That  the  defendant  was  in  fact  unchaste  and  of  lewd 
habits,  and  was  pregnant  of  an  illegitimate  child  by  some 
person  other  than  plaintiff;  which  facts  the  defendant  fraud- 
ulently concealed  from  the  plaintiff." 

[IV.  and  V.  as  in  Form  1852.} 

1354.  Where  Plaintiff's  Consent  was  Obtained  by  Force 
or  Duress.6'2 

[Under  N.  Y.  Code  Civ.  Pro.  §  1750.] 

I.  That  heretofore,  and  on  or  about  the  day  of 

,  19    ,  at  ,  the  defendant,  by  means  of  the 

following  wrongful  threats,  deception,  force  and  duress,  en- 
trapped and  forced  plaintiff  into  a  pretended  and  compulsory 
submission  to  a  marriage  ceremony  with  him  [set  forth  the 
circumstances  under  which  plaintiff  was  induced  to  give  con- 
sent]. 

II.  That  said  marriage  ceremony  was  had  and  performed 
without  plaintiff's  real  consent  and  against  her  voluntary 
will;  that  her  apparent  consent  then  given  was  only  a  feigned 
consent,  given  by  plaintiff  for  the  purpose  of,  and  as  the 
only  means  she  could  then  devise  for,  escaping  from  the 
defendant's  power  and  control,  and  was  extorted  from  her 
by  force  and  duress. 


51  That  concealment  of  pregnancy  support   action,     di   Lorenzo   v.   di 

by  another  at  the  time  of  marriage  Lorenzo,  174  N.  Y.  467. 

is  such  fraud  as  will  entitle  the  hus-  Prior  illicit  intercourse  with   an- 

band  to  a  decree  of  nullity  of  mar-  other,  and  birth  of  illegitimate  chil- 

riage,  where  he  has  not  acquiesced,  dren,    is    not    sufficient.      Glean    v. 

but  left  his  wife  as  soon  as  the  fraud  Glean,  70  App.  Div.  576,  75  N.  Y. 

was  discovered,  see  Morris  v.  Morris,  Supp.  622.     Contra,  where  her  pre- 

Wright,    630;    Carris   v.    Carris,    24  vious  chastity  had   been  made  the 

N.  J.  Eq.  516;  Montgomery  v.  Mont-  subject    of    plaintiff's    inquiry,     to 

gomery,  3  Barb.  Ch.  132;  Baker  v.  which     defendant     had    made     the 

Baker,  3  Cal.  87.  untruthful    answer.      Domschke    v. 

Fraudulent  representation  that  the  Domschke,  138  App.  Div.  454,  122 

wife  had   had   an  illegitimate  child  N.  Y  Supp.  892. 

by   the   husband    held   sufficient   to  M  See  note  48  to  Form  1352. 
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III.  That  plaintiff  has  never  voluntarily  cohabited  with 
defendant,  as  his  wife,  at  any  time. 

Wherefore  [demand  of  judgment  as  in  Form  1345]. 

1355.  That  the  Parties  were  Within  Prohibited  Degrees 
of  Consanguinity. 

[Under  Code  Civ.  Pro.,  §  1743,  subd.  6.]  63 

I.  That  at  ,  and  on  or  about  the  day 
of                ,  19     ,  plaintiff  and  defendant  intermarried. 

II.  That  plaintiff  and  defendant'are  within  the  degrees 
of  consangunity  mentioned  and  set  forth  in  section  five 
of  the  Domestic  Relations  Law  of  this  State,  viz.,  [set  forth 
the  fact,  as:]  that  the  defendant  is  the  uncle  of  the  plaintiff. 

Wherefore  [demand  of  judgment  as  in  Form  1345]. 

1356.  Remarriage  in  this  State  in  Violation  of  Prohibition 
in  Judgment  of  Divorce.54 

I.  That  at  and  on  the  day  of  , 
19    ,  plaintiff  and  defendant  were  married. 

II.  That  prior  thereto  defendant  had  married  one  M.  N.  ; 
that  on  or  about  the  day  of  ,  19  ,  in  the 
Supreme  Court  of  this  State  for  the  county  of  ,  and 
in  an  action  brought  by  said  M.  N.  against  defendant,  final 
judgment  of  absolute  divorce  was  duly  rendered  against 
defendant  and  in  favor  of  said  M.  N.  dissolving  said  mar- 
riage on  the  ground  of  defendant's  adultery. 

III.  That  in  and  by  said  judgment  of  divorce  it  was  pro- 
vided that  defendant  should  not  marry  again  during  the  life 
of  said  M.  N. ;  that  said  M.  N.  was  living  at  the  time  of  the 
aforesaid  marriage  of  plaintiff  and  defendant  [and  is  still 
living]. 

Wherefore  [etc.,  as  in  Form  1345]. 


63 


1  Added  by  L.  1917,  c.  244.  Gardner  v.  Gardner,  98  Misc.  411, 

54  Such  a  marriage  is  void,   and       162  N.  Y.  Supp.  365;  Roth  v.  Roth, 
the  court  may  adjudge  its  nullity.      97  Misc.  136,  161  N.  Y.  Supp.  99. 
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I.  BY  CREDITOR  OF  DECEASED  PERSON  J   • 

1357.  Against  Husband,  or  Wife,  and  All  of  the  Next  of 
Kin  of  an  Intestate.2 

I.  [State  facts  showing  a  debt  of  decedent,  due  and  still  un- 
paid, as:]  3  That  at  ,  and  on  or  about  the 

day  of  ,  19     ,  at  the  special  instance  and  request 

of  one  M.  N.  [decedent],  plaintiff  loaned  to  him  the  sum  of 
dollars,  which  was  to  be  repaid  on  demand;  that 
no  part  thereof  has  been  paid,  [although  payment  was  de- 
manded of  said  M.  N.  in  his  lifetime]. 

II.  That  on  or  about  the  day  of  ,  19  , 
at                ,  said  M.  N.  [decedent]  died  intestate;  that  on  the 

day  of  ,    19     ,   letters  of  administration 

upon  the  estate  of  said  M.  N.  were  duly  granted  to  one  0.  P., 
by  an  order  duly  made  by  the  surrogate  of  the  county  of 

,  of  this  State,  appointing  said  O.  P.  administrator 
of  all  the  goods,  chattels  and  credits  which  were  of  said  M.  N., 
deceased  ;*  that  the  defendants  are  the  widow  [or,  surviving 
husband]  and  all  of  the  children  of  said  M.  N.  [or  otherwise].4 

III.  That  before  the  commencement  of  this  action,  said 
administrator  paid  over  and  distributed  the  assets  of  the 
said  M.  N.  to  the  defendants,  as  follows:  To  the  defendant 

1  These  actions  are  regulated  by  Wallace,  37  App.  Div.  323,  56  N.  Y. 
New  York  Code  Civ.  Pro.,  §§  1837-      Supp.  280. 

1860.  3  It  is  not  necessary  to  show  a  debt 

Where  plaintiff  has   combined  as  due  in  decedent's  lifetime.    Parsons 

defendants  in  the  one  action  every  v.  Parsons,  5  Cow.  (N.  Y.)  476. 
one  who  had  received   any  portion  4  The  action  may  be  brought  either 

of  the  decedent's  estate,  "  as  widow,  jointly  against  all  the  next  of  kin,  or 

devisee,  legatee,  heir  at  law  or  next  against  any  one.     See  Form    1359 

of  kin,"  it  was  held  that  it  was  not  for  allegations  peculiar  to  an  action 

necessary  to  state  whether  there  are  against  one  only, 
any    persons    primarily    liable    who  If  the  complaint  shows  that  the 

have    obtained    any   of    decedent's  defendants  bore  such  a  relationship 

property.    Duck   v.    McGrath,    160  to  the  deceased  that  other  relatives 

App.  Div.  482, 145  N.  Y.  Supp.  1033,  would  be  preferred  by  the  statute, 

aff'd  212  N.  Y.  600.  the  existence  of  such  other  relatives 

2  The  action  is  of  equitable  charac-  should  be  negatived.  Henriques  v. 
ter,  involving  an  adjustment  of  pro-  Yale  University,  28  App.  Div.  354, 
portionate  liability.     See  Howell  v.  51  N.  Y.  Supp.  284. 
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Y.  Z.,  as  such  widow,  dollars,  and  to  each  of  the 

defendants  [naming  them],  as  the  said  next  of  kin, 
dollars.5 

IV.  That  by  reason  of  the  premises  and  of  the  statutes  in 
such  case  provided,  the  defendants  are  indebted  to  plaintiff 
upon  his  said  claim,  and  the  interest  thereon  accrued, 
amounting  in  all  to  dollars,  in  the  following  sepa- 

rate proportions  and  amounts :  [Here  stale  the  several  liability 
of  each;  see  Code  Civ.  Pro.,  §  1839.} 

Wherefore  [etc.,  demand  of  judgment  as  in  next  Form]. 

1358.  Against  all  of' the  Legatees.6 

I.  [State  facts  showing  a  debt  of  the  decedent,  due  and  still 
unpaid,  as  in  Form  1357.} 7 

II.  That  on  or  about  the  day  of  ,  19  , 
at  ,  said  M.  N.  [decedent]  died,  leaving  a  last  will 
and  testament,  by  which  he  appointed  one  O.  P.  sole  exec- 
utor thereof;  that  on  the  day  of  ,  19  , 
said  will  was  duly  proved  and  admitted  to  probate  by  the 
surrogate  of  the  county  of  ,  and  letters  testamen- 
tary thereupon  were  thereafter  duly  issued  and  granted  to 
said  0.  P.  by  said  surrogate. 

III.  That  the  defendants  are  all  of  the  legatees  of  said  M. 
N. ;  that  his  said  will  contained  the  following  legacy  to  the 
defendant  Y.  Z.  [copy  the  clauses  of  the  will  containing  the 
legacies;  or,  that  by  said  will  the  said  (decedent)  bequeathed 


6  A  complaint  is  insufficient  which  the  value  of  all  the  legacies  must  be 

fails  to  show  that  there  has  been  any  shown  and  the  amounts  paid  thereon, 

distribution  of  assets  of  the  deceased  as  well  as  the  amount  of  defendant's 

debtor,  or  that  there  had  been  any  legacy.    See  following  form, 

payment  of  a  portion  thereof  to  de-  If  a  legacy  is  given  to  two  or  more 

fendants,  or  that  letters  of  adminis-  jointly,  they  must  all  be  made  de- 

tration  had  ever  been  issued  upon  fendants.    (§  1838.) 

decedent's  estate.     Siegel  v.  Cohen,  '  An  action  may  be  brought  under 

23  Misc.  365,  51  N.  Y.  Supp.  318.  these  sections  by  a  legatee  as  well 

6  See  N.  Y.  Code  Civ.  Pro.,  §§  1837-  as  a  creditor.     Trustees  of  M.  E. 

1841.     The  action  may  be  brought  Church  v.  Reeve,  79  App.  Div.  65, 

against  a  single  legatee;  in  such  case,  79  N.  Y.  Supp.  1102. 
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dollars  to  the  defendant  W.  X.,  dollars 

to  Y.  Z.,  etc.]. 

IV.  That  before  the  commencement  of  this  action  said 
executor  paid  over  to  each  of  the  defendants,  as  such  legatees, 
the  amount  of  his  said  legacy  [or,  dollars,  being 
part  of  the  amount  of  said  legacy]  out  of  the  assets  of  said 
estate. 

V.  That  no  assets  have  been  delivered  by  the  said  executor 
to  any  surviving  husband  [or,  wife]  or  next  of  kin  of  the  de- 
ceased [except  assets  to  the  value  of  dollars;  that 
the  value  of  said  assets  so  delivered  has  heretofore  been  re- 
covered from  the  surviving  husband  (or,  wife)  and  next  of 
kin  by  one  S.  T.,  a  creditor  of  the  decedent;  or,  except  assets 
of  the  value  of  dollars,  and  the  said  assets  so  de- 
livered are  not  sufficient  to  satisfy  any  part  of  the  plaintiff's 
demand  after  payment -of  the  expenses  of  administration 
and  preferred  demands]. 

VI.  That  by  reason  of  the  premises,  and  of  the  statute  in 
such  case  provided,  the  defendants  are  indebted  to  plaintiff 
for  the  amount  of  his  said  claim  and  accrued  interest  thereon, 
amounting  in  all  to  dollars,  in  the  several  amounts, 
as  follows:  The  defendant  Y.  Z.,  in  the  sum  of  dol- 
lars [etc.]. 

Wherefore,  plaintiff  demands  judgment  for  the  sum  of 
dollars;  that  the  several  liabilities  of  the  defendants" 
be  determined,  and  that  they  be  decreed  to  pay  to  plaintiff 
the  amount  thereof,  and  that  plaintiff  have  such  further 
and  other  relief  as  may  be  just,  with  the  costs  of  this  action.8 

1359.  Against  One  of  the  General  Legatees,  or  Against 
One  of  the  Next  of  Kin.9 
I.  [As  in  Form  1857.] 

8  When  all  the  legatees  or  next  of  '  The  statute   (N.  Y.  Code  Civ. 

kin   are  joined   as   defendants,   the  Pro.,  §  1838)  permits  a  several  action 

Code  provisions  contemplate  an  ac-  to  be  brought,  but  requires  that  the 

tion  in  equity  to  adjust  their  various  amount  of  the  recovery  must  be  ap- 

rights.     See  Howell  v.  Wallace,  37  portioned    as   in   the   joint    action. 

App.  Div.  323,  56  N.  Y.  Supp.  280.  (§  1840.)      The    statute    must    be 
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II.  [//  against  next  of  kin,  in  Form  1357  to  *,  continuing: 
That  the  defendant  is  a  son  and  one  of  the  next  of  kin  of 
said  M.  N.] 

[7/  against  a  legatee,  as  in  Form  1858,  paragraph  11,  con- 
tinuing: That  the  defendant  is  one  of  the  legatees  of  said 
M.  N.,  and  that  his  said  will  contained  the  following  legacy 
to  him  (setting  forth  the  clause) .] 

[If  against  one  of  the  next  of  kin:] 

III.  That  before  the  commencement  of  this  action,  said 
administrator  paid  over  and  distributed  to  the  surviving 
wife  [or,  husband]  and  next  of  kin  of  said  deceased,  assets 
of  his  estate  of  the  value  of  dollars;  that  of  said 
assets  said  administrator  paid  to  the  defendant  the  sum  of 

dollars,  being  the  [one^sixth]  part  thereof. 
[7/  against  a  legatee,  substitute  as  in  paragraphs  IV  and  V 
of  Form  1358.}  10 

IV.  That  by  reason  of  the  premises  and  of  the  statute  in 
such  case  provided,  the  defendant  is  indebted  to  plaintiff  in 
an  amount  equal  to  the  [one-sixth]  part  of  his  aforesaid 
claim  against  said  M.  N.,  to  wit,  in  the  amount  of 
dollars. 

Wherefore  [etc.,  demand  of  judgment  in  usual  form]. 

1360.  Against  All  of  a  Class  of  Preferred  Legatees.11 

I.  [As  in  Form  1357.] 

II.  [As  in  Form  1358.] 

III.  [As  in  Form  1358,  except  that  the  legacies  to  those  de- 
ferred and  not  made  defendants  must  also  be  set  forth.] 

IV.  [As  in  Form  1358.] 

V.  That  no  assets  have  been  delivered  by  the  said  executor 
to  any  surviving  husband  [or,  wife],  or  next  of  kin,  or  to  the 
aforesaid  legatees,  C.  D.,  E.  F.  and  G.  H.  [naming  those 
deferred — continuing  as  in  Form  1358}. 

VI.  [As  in  Form  1358.} 

Wherefore  [demand  of  judgment  as  in  Form  1358]. 

strictly    complied   with   in    this   re-  '» Code  Civ.  Pro.,  §  1841. 

spect.    Brater  v.  Hopper,   77   Hun,  "  N.  Y.  Code  Civ.  Pro.,  §  1842. 

244,  28  N.  Y.  Supp.  472. 
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1361.  Against  All  the  Heirs  at  Law.12 

[Adapted  from  U.  S.  Life  Ins.  Co.  v.  Jordan,  21  Abb.  N.  C. 
330;  Read  v.  Patterson,  134  N.  Y.  128,  and  Hauselt  v.  Fine, 
18  Abb.  N.C.  142.]  13 

I.  [State  facts  showing  a  debt  of  the  decedent,  due  and  still 
unpaid,  as  in  Form  1357.]  " 

II.  That  on  the  day  of  ,  19     ,  at 

said  M.  N.  [decedent],  who  was  then  the  owner  in  fee  [or, 
otherwise]  of  the  property  hereinafter  described,  died  intes- 
tate [as  to  said  property]. 

III.  That  more  than  eighteen  months  before  this  action, 
to  wit,  on  the  day  of  ,  19  ,  letters  of  ad- 
ministration upon  the  estate  of  said  M.  N.  [decedent]  were 
duly  issued  and  granted  to  one  0.  P.  by  the  surrogate  of  the 
county  of  ,  of  this  State,  appointing  said  0.  P. 
administrator  of  all  the  goods,  chattels  and  credits  which 
were  of  said  deceased  [or,  if  he  left  a  will,  the  probate  and  issue 
of  letters  testamentary  more  than  eighteen  months  before  com- 
mencement of  action  may  be  alleged,  as  in  Form  1358.]  15 

[Or,  III.  That  more  than  one  year  has  elapsed  since  the 
death  of  said  M.  N.,  and  before  the  commencement  of  this 


12  These  actions  are  regulated  by  closure,  and  failed  to  allege  leave  of 
N.  Y.  Code  Civ.  Pro.,  §§  1843-1848.  court  to  sue,  as  required  by  Code 
The  action  is  equitable  in  its  nature.  Civ.  Pro.,  §  1628. 

Avery  v.  Avery,  119  App.  Div.  698,  14The  liability  of  a  stockholder  of 
104  N.  Y.  Supp.  290.  The  action  a  bank  is  one  arising  by  simple  con- 
must  be  brought  against  all  the  heirs  tract  within  Dec.  Est.  Law,  §  101, 
to  whom  any  real  property  has  imposing  liability  on  the  heirs  at  law. 
descended.  (§1846.)  The  executors  Richards  v.  Gill,  138  App.  Div.  75, 
or  administrators  are  not  necessary  122  N.  Y.  Supp.  620.  The  action  is 
parties  defendant.  Hauselt  u.  Fine,  based  on  the  original  obligation  of 
18  Abb.  N.  C.  142,  3  N.  Y.  State  the  ancestor,  and  is  not  barred  in 
Rep.  191.  anv  less  period  of  time  than  would 

13  The  complaint  in  U.  S.  Life  Ins.  have  barred  an  action  against  the 
Co.  v.  Jordan,  supra,  was  afterwards  ancestor.  City  Equity  Co.  v.  Bodine, 
held  defective  (17  N.  Y.  State  Rep.  141  App.  Div.  907,  126  N.  Y.  Supp. 
762,  3  N.  Y.  Supp.  398)  in  its  attempt  439. 

to  show  plaintiff's  status  as  a  creditor,  l5  Code    Civ.     Pro.,     §1844,     as 

because  it  showed  that  it  was  brought  amended  in  1915. 
to  recover  a  deficiency  upon   fore- 
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action,  and  no  letters  testamentary  or  letters  of  adminis- 
tration have  been  granted  upon  his  estate  within  the  State.]  16 

IV.  That  the  defendants  are  all  of  [the  children  and] 
the  heirs  at  law  of  said  deceased; 17  that  the  following  de- 
scribed premises  descended  from  said  M.  N.  to  the  defend- 
ants as  tenants  in  common,  whereof  each  is  the  owner  of 
[one-third]  part:  [description  of  premises];  18  that  said  prem- 
ises are  of  the  value  of  dollars. 

V.  That  there  is  no  personal  property  whatever  now  be- 
longing to  the  estate  of  said  M.  N.,  and  in  the  hands  of 
said  administrator,  but  that  all  the  personal  property  left 
by  said  M.  N.  has  been  duly  applied  by  his  said  adminis- 
trator to  the  payment  of  expenses  of  administration  and 
debts  of  a  prior  class  than  plaintiff's  claim  [except  that  a 
payment  of  per  cent  of  the  amount  of  claims  of 
plaintiff's  class  was  made,  and  plaintiff  was  paid  and  re- 
ceived dollars  upon  his  said  claim] ;  that  no  personal 
estate  remained  or  passed  into  the  hands  of  his  widow,  or 
any  of  his  next  of  kin  or  legatees. 

VI.  That  by  reason  of  the  premises  the  personal  assets  of 
said  M.  N.  [decedent]  were  not  sufficient  to  pay  and  dis- 
charge the  plaintiff's  demand  or  debt  in  addition  to  the 
expenses  of  administration  and  debts  of  a  prior  class. 

[Or,  VI.  That  this  plaintiff  has  been,  and  will  be,  unable 
with  due  diligence  to  collect  his  debt  by  proceedings  in  the 
proper  Surrogate's  Court,  or  by  action  against  the  said 
executor  (or,  administrator)  or  surviving  husband  (or, 
wife),  legatees  or  next  of  kin,  by  reason  of  the  premises; 
and  that  the  assets  of  the  said  (decedent),  if  any  there  be, 

19  Code    Civ.     Pro.,     §  1844,     as  versity,  28  App.  Div.  354,  51  N.  Y. 

amended  in  1915.  Supp.  284. 

17  This  allegation  is  essential.    Coe  18  The  premises  should  be  described 

v.  Cobb,  50  App.  Div.  80,  63  N.  Y.  with   common   certainty,   and   their 

Supp.  439.     The  relationship  of  the  value  specified.  (§1851.)     Since  final 

defendants  should  be  averred,  and,  judgment    must    direct    satisfaction 

if  collateral,  it  should  be  shown  that  of  the  judgment  out  of  the  land  as 

all  preferred  lines  of  descent  are  ex-  described,  the  description  should  be 

hausted.  Henriques  v.  Yale  Uni-  sufficient  to  clearly  identify  the  loca- 
tion and  extent  of  the  premises. 
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within  this  State  or  elsewhere,  are  not  sufficient  to  pay  the 
plaintiff's  said  claim,  or  any  part  thereof,  in  addition  to  the 
expense  of  administration,  and  debts  of  a  prior  class,  nor  are 
there  any  such  assets  remaining  for  either  of  the  above 
purposes  or  otherwise.]  ,9 

Wherefore,  plaintiff  demands  judgment  against  the 
defendants  for  the  sum  of  dollars  and  interest  from 

,  with  the  costs  of  the  action,  in  the  proportion  of 
[one-third]  thereof  against  each,  and  that  the  same  be  col- 
lected out  of  the  premises  hereinbefore  described  by  a  sale 
thereof.20 

1362.  Against  all  the  Devisees.21 

I.  [As  in  Form  1858.] 

II.  [As  in  Form  1358,  adding:}  that  more  than  eighteen 
■months  have  elapsed  since  the  granting  of  said  letters  testa- 
mentary, prior  to  the  commencement  of  this  action. 

III.  That  said  will  contained  the  following  devise  to  the 
defendants  [copy  of  the  clause  of  the  will],  and  that  said  de- 
vised property  is  bounded  and  described  as  follows  [descrip- 
tion of  premises.}  22 

Or,  III.  That  by  said  will  the  testator  devised  to  the  de- 
fendants the  following  described  premises  [description], 

IV.  That  said  premises  are  of  the  value  of  dollars. 

V.  That  the  decedent's  personal  assets  were  not  sufficient 

19  It  is  sufficient  for  plaintiff  to  for  his  proportion.  N.  Y.  Code 
allege  and  prove  that  the  personal  Civ.  Pro.,  §  1854.  See  Form  1363. 
assets  were  not  sufficient  to  pay  the  21  Regulated  by  N.  Y.  Code  Civ. 
debt;  he  need  not  also  allege  inability  Pro.,  §§1843-55.  The  grantee  of  a 
by  the  proceeding  as  specified  in  portion  of  the  property  is  properly 
§  1848,  subd.  2.  Blossom  v.  Hatfield,  made  a  defendant  to  determine,  under 
24  Hun,  275.  §  1853,  what  his  rights  are.     Hauselt 

20  Lawrence   v.   Grout,    112   App.  v.  Fine,  18  Abb.  N.  C.  142,  3  N.  Y. 
Div.  241,  98  N.  Y.  Supp.  279;  Code  State  Rep.  191. 

Civ.  Pro.,  §  1852.    If  any  defendant  22  Allege  in  this  way  all  the  sepa- 

has  aliened  the  land  to  a  grantee  rate  devises  with  descriptions  of  the 

who   holds   in   good   faith   and   for  land. 

value,  allege  that  fact  and  the  value  The  land  must  be  described  with 

of  the  aliened  land,  and  ask  personal  common    certainty,    as    in    a    deed, 

judgment    against    that    defendant  Code  Civ.  Pro.,  §  1851. 
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to  pay  the  plaintiff's  debt  in  addition  to  the  expenses  of 
administration  and  debts  of  a  prior  class;  that  the  plaintiff 
has  been  and  will  be  unable  to  collect  his  said  debts  by  pro- 
ceedings in  the  proper  surrogate's  court  and  by  action 
against  said  executor  or  any  surviving  husband  [or,  wife] 
or  next  of  kin  or  legatees  of  said  testator  or  either,  and  that 
the  plaintiff  will  be  unable  to  collect  his  said  debt  against 
either  or  any  of  them ;  that  the  said  property  of  said  testator, 
if  any,  which  descended  to  his  heirs,  was  not  sufficient  to 
pay  the  plaintiff's  debt  or  any  part  thereof,  and  that  the 
plaintiff  has  been  and  will  be  unable  to  collect  his  said  debt 
against  said  heirs.23 

VI.  That  the  defendants  are  all  of  the  devisees  of  said 
testator.24 

Wherefore  [etc.,  demand  of  judgment  as  in  preceding 
form].25 

1363.  Specific  Allegation  Against  Heirs  or  Devisees  Who 
Have  Aliened  the  Land.26 

[As  in  either  Forms  1361  or  1362,  adding:] 
VI.  That  the  defendants  W.  X.  and  Y.  Z.  on  or  about  the 
day  of  ,  19     ,  conveyed  their  interests  in 

said  premises  to  one  0.  P. 

23  Code  Civ.  Pro.,  §  1849;  Law-  Lawrence  v.  Grout,  supra.  And 
rence  v.  Grout,  112  App.  Div.  241,       see  next  form. 

98  N.  Y.  Supp.  279.    This  paragraph  »  N.  Y.  Code  Civ.  Pro.,  §  1854.    If 

is     adapted    from    Cunningham    v.  plaintiff  desires  to  contest  the  ques- 

Parker,  146  N.  Y.  29.  tion  whether  the  alienee  comes  within 

24  A  necessary  allegation.  Code  the  protection  of  §  1853,  as  a  pur- 
Civ.  ProL,  §1846;  Coe  v.  Cobb,  chaser. in  good  faith  and  for  value, 
50  App.  Div.  80,  63  N.  V.  Supp.  without  notice,  he  will  be  obliged  to 
439.  proceed  first   against   the  heirs;  he 

25  If  the  defendants  have  received  cannot  make  the  alienee  a  defendant 
devises  of  varying  value,  the  final  in  this  statutory  action,  and  assail 
judgment  must  apportion  the  liabil-  his  character  as  a  bona  fide  purchaser. 
ity,  in  proportion  to  the  assets  re-  Rogers  v.  Patterson,  79  Hun,  483, 
ceived  by  each.     (§  1847.)  29  N.  Y.  Supp.  963,  aff'd  on  opinion 

If  the  land  is  aliened,  or  has  been  below,  in  150  N.  Y.  560,  overruling, 

taken  in  condemnation  proceedings,  in  this  respect,  Hauselt  v.  Fine,  18 

a  personal  judgment   may    be   had  Abb.  N.  C.  142,  3  N.  Y.  State ,Rep. 

under  Code  Civ.  Pro.,  §  1854.     See  191. 
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Wherefore,  plaintiff  demands  judgment  against  the 
defendants  W.  X.  and  Y.  Z.  for  [their  proportionate  amount  of 
the  debt,  if  not  exceeding  the  proportionate  value  of  the  premises], 
etc. 

II.  AGAINST  EXECUTOR  DE  SON  TORT  27 

1364.  By  Rightful  Personal  Representative.28 

[Under  N.  Y.  Decedent  Estate  Law,  §  112.] 

I.  That  heretofore  one  M.  N.  died  at  the  city  of 
[intestate];  that  at  the  time  of  his  death,  said  M.  N.  was  the 
owner  of  certain  property,  effects  and  assets  within  said 
city,  as  follows:  [describing  them — or,  say:  of  which  a  sched- 
ule is  hereunto  annexed  marked  Schedule  A  and  made  part 
hereof];  that  said  property,  effects  and  assets  were  of  the 
value  of  dollars. 

II.  That  thereafter  the  defendant  M  intermeddled  with 
said  property  and  effects  of  said  M.  N.,  and  took,  seized 
upon,  interfered  with  and  received  the  same,  and  disposed 
thereof  and  carried  the  same  away  and  converted  them  to 
his  own  use,  without  sanction  or  authority  of  law  and  in 
contravention  of  the  legal  administration  thereof,  and  of  a 
just  distribution  thereof  among  the  creditors  and  next  of 
kin  of  said  M.  N. 

III.  [Allege  plaintiff's  appointment  as  a  administrator  or 
executor,  as  in  Forms  61  or  64-] 

IV.  That  heretofore,  and  on  or  about  the  day  of 

,  19  ,  plaintiff  duly  demanded  of  defendant  that 
he  deliver  the  said  property  and  effects  of  said  M.  N.  to 
plaintiff,  or  pay  to  plaintiff  the  aforesaid  value  thereof; 
that  defendant  refused  to  deliver  said  property  or  effects, 
or  to  pay  their  said  value  or  any  part  thereof. 

V.  That  by  reason  of  the  facts  hereinbefore  alleged,  de- 

27  The    statute    (Dec.    Est.    Law,  28  The  action  must  be  brought  by 

§  112)  abolishes  the  technical  liabil-  the  personal  representative, 
ity  as  executor  de  son  tori,  but  sub-  29  The  action  will  lie  against  the 

stitutes  a  statutory  liability  to  the  executor    or    administrator    of    the 

representative.  wrongdoer.    Dec.  Est.  Law,  §  114. 
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fendant  by  his  said  wrongful  act  became  and  now  is  re- 
sponsible to  plaintiff  for  the  value  of  the  property  and  effects 
so  as  aforesaid  taken  by  him,  viz.,  for  the  sum  of 
dollars. 
Wherefore  [etc.,  demand  of  judgment]. 

III.  BY  LEGATEE  OR  NEXT  OF  KIN 

1365.  By  Legatee  Against  Executor,  to  Recover  Legacy.30 

[Under  N.  Y.  Code  Civ.  Pro.  §  1819;  adapted  from  Corn- 
well  v.  Wooley,  1  Abb.  Ct.  App.  Dec.  441.] 

I.  That  M.  N.,  late  of  the  city  of  ,  county  of 

and  State  of  ,  died,  on  or  about  the 

day  of  ,  19    ,  at  ;  that  said  M.  N.  was,  at 

the  time  of  his  death,  a  resident  of  said  county. 

II.  That  said  M.  N.  left  a  last  will  and  testament,  wherein 
and  whereby  he  appointed  the  defendants  the  executors 
thereof;  that  on  or  about  the  day  of  , 
19  ,  the  said  will  was  duly  admitted  to  probate  by  the 
surrogate  of  said  county,  and  letters  testamentary  thereupon 
were,  on  said  day  duly  issued  and  granted  by  said  surrogate 
to  the  said  defendants,  who  then  and  there  qualified  and  have 
since  acted  and  continue  to  be  and  act  as  such  executors. 

III.  That  at  the  time  of  his  death,  the  said  M.  N.  was 
possessed  of  goods,  chattels  and  credits  within  the  State 

30  The   language   of    the    Code    is  ment  by   application  to  the  surro- 

that  the  legatee  may  "maintain  such  gate  (§  2687). 

an  action"  against  the  executor  "as  Where    plaintiff    held    an    assign- 

the  case  requires."     It  was  held  in  ment  to  a  specified  amount  of  the 

Fischer  v.  Fischer,  50  N.  Y.  Super.  assignor's    fractional    share    of    the 

Ct.    74,    that    the    action   must   be  residuary  estate  it  was  held  that  an 

brought    in    equity,    when    brought  action  at  law  would  not  lie  against 

by  one  of  the  next  of  kin  for  his  dis-  the  person  named  as  executor,  but 

tributive  share.    In  Foulks  v.  Foulks,  the   assignee's   remedy   was   in   the 

6  N.  Y.  Supp.  112,  25  N.  Y.  State  surrogate's  court  unless  the  validity 

Rep.  339,  the  court  held  that  the  of  the  assignment  was  questioned, 

legatee's  action  was  in  equity.  in  which  latter  case  an  action  for  an 

A  legatee  is  given  a  much  more  accounting  would  lie.    Citizens  Nat. 

direct   method    of    compelling    pay-  Bank  v.  Toplitz,  113  App.  Div.  73,  78 

N.  Y.  Supp.  826,  aff'd  188  N.  Y.  634. 
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of  New  York  of  the  value  of  at  least  dollars;  that 

such  personal  estate  has  been,  by  defendants,  taken  into  their 
possession  as  such  executors. 

IV.  That  the  debts  of  the  said  M.  N.  have  been  hereto- 
fore fully  paid  and  discharged  by  the  defendants,  and  that 
the  remainder  of  the  said  personal  estate  of  the  said  M.  N., 
deceased,  left  after  paying  the  debts  and  charges  thereupon, 
is  now  in  the  hands  of  the  defendants,  save  and  except  in 
so  far  as  the  same  has  been  paid  out  to  legatees. 

V.  That  the  total  amount  of  said  personal  estate  in  the 
hands  of  the  defendants  as  executors  of  said  will,  after  the 
payment  of  all  claims  thereon,  exclusive  of  legacies,  was  not 
less  than  dollars,  and  more  than  sufficient  to  pay 
all  legacies  in  full. 

VI.  That  in  and  by  the  clause  of  said  will  a 
legacy  of               dollars  was  made  to  this  plaintiff. 

VII.  That  plaintiff  has  demanded  of  said  defendants 
payment  of  said  legacy;  that  defendants  have  refused  and 
still  refuse  to  pay  the  same  or  any  part  thereof.31 

VIII.  That  at  the  time  payment  of  said  legacy  was  de- 
manded and  payment  thereof  refused  more  than  one  year 
had  elapsed  from  the  time  of  said  defendants'  appointment 
as  executors;32  that  there  was  more  than  sufficient  assets 
in  the  hands  of  defendants  to  discharge  the  debts  of  the 
testator  [and  legacies  of  a  prior  class];  that  such  debts  [and 
legacies]  had  in  fact  been  discharged;  that  the  personal 
assets  in  defendants'  hands  thereafter  were  and  are  of  the 
amount  of  dollars  and  upwards,  and  more  than  suf- 
ficient to  pay  all  legacies  under  said  will  in  full. 

31  Complaint  must  allege  that  several  years  before  the  beginning 
plaintiff  has  demanded  the  legacy  of  the  action  it  is  not  demurrable 
and  that  the  executors  have  refused  on  the  ground  that  there  is  no  alle- 
to  pay  it  to  him.  Beers  v.  Strong,  gation  that  a  year  has  expired  since 
128  App.  Div.  20,  112  N.  Y.  Supp.  letters  were  issued  to  executors. 
382.  The  burden  of  proving  non-  It  will  be  inferred  that  letters  were 
payment  is  on  the  plaintiff.  Conk-  issued  simultaneously  with  the  pro- 
ling  v.  Weatherwax,  181  N.  Y.  258.  bate.     Foulks  v.   Foulks,   6  N.   Y. 

32  Where  complaint  alleges  that  Supp.  112,  25  N.  Y.  State  Rep. 
the  will   was   admitted   to  probate  339. 
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Wherefore,   plaintiff   demands   judgment  for 
dollars,    with   interest    from   the  day   of  , 

19     ,33  with  the  costs  of  this  action. 

1366.  By  Widow  Against  Executor  for  Payment  of  Legacy 
of  Annual  Income,  Given  in  Lieu  of  Dower. 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1819.] 34 

I.  That  plaintiff  is  the  widow  of  M.  N.,  deceased,  late  of 
the  city  of  ;  that  plaintiff  and  M.  N.  were,  many 
years  prior  to  the  death  of  said  M.  N.,  lawfully  and  legally 
married,  and  lived  and  cohabited  as  husband  and  wife  up 
to  the  time  of  the  death  of  said  M.  N.,  which  occurred  on  or 
about  the  day  of  ,  19  ,  leaving  this  plain- 
tiff and                children  him  surviving. 

II.  [Allege  probate  of  will,  etc.,  as  in  paragraph  II  of  pre- 
ceding form.] 

III.  That  said  will  contained,  among  other  provisions, 
the  following  legacy  to  this  plaintiff  [quote  terms  of  legacy, 
in  this  case  as  follows:] 

Second.  I  also  give,  devise  and  bequeath  unto  my  said  wife,  the  .  .  . 
net  annual  interest  and  income  of  all  the  rest,  residue  and  remainder  of  my  estate, 
real,  personal  and  mixed,  after  paying  therefrom  the  annual  taxes,  insurance  and 
necessary  repairs,  for  and  during  the  term  of  her  natural  life,  or  so  long  as  she 
shall  remain  my  widow  and  unmarried,  the  same  to  be  in  lieu  of  dower  and  of 
all  or  any  other  claim  or  claims  upon  my  estate;  but  this  provision  is  upon 
the  express  condition  that  if  my  said  wife  shall  loan  or  advance  any  portion 
of  said  net  income  to  either  of  my  children,  or  to  any  other  person,  or  shall 
use  any  portion  thereof,  except  for  the  purposes  above  stated,  then  and  in 
that  event  this  provision  of  my  will  shall  at  once  become  inoperative  and  void, 
and  such  residue  and  remainder  of  my  estate  shall  revert  to  and  be  distributed 
to  and  among  my  said  children  as  hereinafter  directed  and  provided. 

IV.  That  plaintiff  consented  to  receive  the  said  legacy  in 
lieu  of  dower;  that  she  has  not  married  since  the  death  of 
said  M.  N.,  but  remains  his  widow  and  unmarried;  that  she 


33  One  year  after  the  appointment  in  102  N.  Y.  742);  the  court  held 
of  the  executor.  Goodwin  v.  Crooks,  that,  since  the  legacy  was  in  lieu  of 
58  App.  Div.  464,  69  N.  Y.  Supp.  578.  dower  it  would  not  abate  in  case  of 

34  The  precedent  is  from  Pittman  a  deficiency  of  funds  to  pay  the  lega- 
i>.  Johnson,  15  Abb.  N.  C.  472,  35  tees,  and  other  legatees  were  not 
Hun,   38    (affirmed  without  opinion  necessary  parties. 
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has  not  loaned  or  advanced,  or  caused  to  be  loaned  or  ad- 
vanced, any  part  or  portion  of  said  net  income,  or  used  or 
caused  to  be  used  any  of  the  said  net  income  for  any  purpose 
except  as  in  said  will  directed. 

V.  That  the  defendant  herein,  acting  as  such  executor, 
has,  since  about  ,  19  ,  leased  the  real  estate  be- 
longing to  said  M.  N.,  and  has  collected  the  rents  therefrom, 
and  since  said  ,  19  ,  and  has  at  different  times 
sold  portions  of  said  real  estate  and  collected  the  moneys 
therefor;  and  said  executor  continued  to  lease  and  sell  said 
real  estate  up  to  about  ,19  ;  that  said  executor 
has  received  net  rents,  interest  and  income  from  said  prop- 
erty, after  paying  therefrom  the  annual  taxes,  insurance 
and  necessary  repairs,  to  the  amount  of  about 
dollars,  of  which  sum  plaintiff  has  received  dollars 
and  no  more. 

VI.  That  more  than  one  year  after  the  granting  of  letters 
testamentary  to  defendant  as  aforesaid,  to  wit,  on  or  about 

,  19  ,  and  repeatedly  thereafter,  as  said  income 
accrued  and  was  collected  by  him,  plaintiff  demanded  from 
said  executor  and  trustee  the  payment  to  her  of  the  interest, 
rents  and  income  bequeathed  to  her  by  said  will,  but  the 
said  executor  has  refused  to  pay  over  the  same,  except  the 
aforesaid  sum  of  dollars. 

VII.  That  all  the  debts  and  liabilities  of  said  deceased 
have  been  fully  paid  and  discharged,  and  there  remains  in 
the  hands  of  said  defendant  of  the  net  rents,  interest  and 
income  of  said  property,  the  sum  of  about  dollars. 

Wherefore,  plaintiff  demands  judgment  that  defendant 
render  an  account  of  his  proceedings  as  such  executor  and 
trustee,  and  be  compelled  to  pay  to  plaintiff  the  amount 
found  due  her,  with  interest  thereon,  and  for  such  other 
and  further  relief  as  shall  be  equitable  and  just,  besides  the 
costs  of  this  action. 
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1367.  By  Legatee  Against  one  to  Whom  Executor  has 
Paid  the  Funds  of  the  Estate,  to  Recover  Legacy.35 

[Adapted  from  Gilbert  v.  Taylor,  148  N.  Y.  298,  42  N.  E. 
Rep.  713.] 

I  and  II.  [Allege  death  of  testator,  existence  and  probate  of 
will,  appointment  of  executors,  etc.,  as  in  Form  1358.] 

III.  That  said  last  will  and  testament  of  M.  N.  contained, 
among  other  things,  the  following  provisions: 

"  th.  I  will,  devise  and  bequeath  to  0.  P.  the  income, 
interest  and  profit  of  the  sum  of  dollars,  for  and 

during  her  natural  life,  payable  as  my  executors  may  see 
fit  from  and  after  my  decease,  and  at  her  death  the  said  sum 
of  dollars  I  will,  devise  and  bequeath  to  my  sister 

A.B. 

"  th."  [Set  forth  clause  giving  defendant  the  residuary 
estate,  or  any  other  provision  under  which  he  obtained  posses- 
sion of  estate.] 

•  IV.  That  by  a  decree  of  this  court  made  and  entered  on 
or  about  the  day  of  ,  19    ,  "In  the  matter 

of  the  application  of  Y.  Z.  for  an  accounting  by  the  executors 
and  trustees  under  the  last  will  and  testament  of  M.  N.,  de- 
ceased, and  Q.  R.,  as  referee,  to  account  to  and  with  Y.  Z. 
for  the  estate  of  the  deceased  coming  into  their  hands,  and 
any  disposition  made  by  them  or  either  of  them  thereof," 
all  of  the  property  belonging  to  the  estate  of  said  M.  N., 
deceased,  in  the  hands  of  said  executors  and  said  Q.  R., 
referee,  was  directed  to  be  transferred  to  said  defendant 
Y.  Z. ;  that  the  said  executors  of  the  last  will  and  testament 
of  said  M.  N.,  deceased,  and  the  said  Q.  R.,  as  referee,  did 
thereupon,  in  pursuance  of  said  decree,  transfer  and  turn 
over  to  this  defendant  Y.  Z.  all  of  the  property  in  their 


36  Under    the    circumstances    dis-  Supp.  1102,  the  court  sustained  an 

closed  in  this  precedent,  it  was  held  action  by  a  legatee  against  the  next 

not  necessary  to  proceed  against  the  of  kin  of  the  deceased  executor,  and 

executors  in  the  first  instance.  held  that  the  action  would  lie  either 

In  Trustees  of  M.  E.  Church  v.  under  N.  Y.  Code  Civ.  Pro.,  §  1837, 

Reeve,  79  App.  Div.  65,  79  N.  Y.  or  irrespective  of  statute. 
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hands  belonging  to  said  estate  of  said  M.  N.,  deceased,  and 
that  said  executors  were  by  such  decree  discharged  from'their 
trust  as  executors.  [Or,  otherwise  show  that  the  defendant 
received  the  fund  from  which  plaintiff's  legacy  should  right- 
fully be  paid.]  36 

V.  That  said  0.  P.  died  on  or  about  the  day  of 

,    19    . 

VI.  That  all  of  the  property  belonging  to  the  estate  of 
said  M.  N.,  deceased,  is  now  in  the  possession  of  this  defend- 
ant Y.  Z. 

VII.  That  by  the  terms  and  provisions  of  said  last  will 
and  testament  of  said  M.  N.,  deceased,  above  set  forth,  this 
plaintiff  became  entitled  to  receive  said  bequest  of 
dollars  at  the  death  of  said  0.  P.  as  aforesaid. 

VIII.  That  said  bequest  of  dollars  has  not  been 
paid  to  plaintiff  or  any  part  thereof. 

IX.  That  on  or  about  the  day  of 

19    ,  said  plaintiff  demanded  and  requested  of  the  said 
defendant  Y.  Z.,  that  he  pay  to  plaintiff  the  said  bequest  of 
dollars;  that  said  defendant  then  and  there  refused 
and  still  refuses  to  pay  to  plaintiff  the  said  bequest.37 

X.  That  defendant  Y.  Z.  has  in  his  possession  a  large 
amount  of  property  belonging  to  the  estate  of  the  said  M.  N., 
deceased,  of  the  value  of  about  dollars,  and  more 
than  sufficient  for  the  payment  to  plaintiff  of  said  bequest 
of               dollars. 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant  that  said  bequest  of  dollars  and  interest 

thereon  from  the  day  of  ,   19    ,  be  paid 

30  A  legatee  in  remainder  cannot  ary  legatee,  although  the  executors 

claim  from  the  residuary  legatee  the  have  defaulted  and  absconded.    Mills 

payment  of  a  legacy  given  to  the  v.  Smith,  141  N.  Y.  256. 

executors  in  trust,  during  the  exist-  37  Defendant    is    not    chargeable 

ence  of  a  life  interest,  when  it  appears  with  interest  until  demand  and  re- 

that  an  accounting  has  been  had,  in  fusal,  and  in  absence  thereof  interest 

pursuance   of   which   the   executors  should  be  computed  against  him  only 

were  credited  with  and  retained  the  from  the  commencement  of  the  ac- 

amount   of    the   legacy,    and    paid  tion.    Gilbert  v.  Taylor,  148  N.  Y. 

over  the  balance  only  to  the  residu-  298. 
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to  plaintiff  by  defendant  out  of  any  property  in  his  hands 
belonging  to  the  estate  of  the  said  M.  N.,  deceased,  and  for 
such  other  and  further  relief  as  may  be  just  and  equitable, 
with  the  costs  of  the  action. 

1368.  By  Next  of  Kin  or  Widow  Against  Administrator,  to 
Recover  Distributive  Share  of  Personal  Estate. 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1819.]  38 

I.  That  M.  N.,  late  of  the  city  of  in  the  county  of 

,  died  on  or  about  the  day  of  , 

19  ,  a  resident  of  said  county,  and  leaving  this  plaintiff 
[his  widow]  and  0.  P.  and  S.  T.  his  only  children  and  heirs 
at  law  and  next  of  kin. 

II.  That  said  M.  N.  died  intestate,  leaving  no  last  will 
and  testament,  and  making  no  disposition  of  his  estate 
prior  to  his  death,  and  that  thereupon  this  plaintiff,  as  his 
widow  [or,  as  an  heir  at  law  and  next  of  kin]  became  entitled 
to  the  part  of  the  estate  of  the  said  M.  N. 

III.  That  at  the  time  of  his  death  the  said  M.  N.  was 
possessed  of  certain  personal  estate,  within  the  State  of  New 
York,  to  the  amount  and  value  of  dollars  and  up- 
wards. 

IV.  [Allege  defendant's  appointment  as  administrator,  as  in 
Form  61.] 

V.  That  thereupon  defendant,  as  such  administrator, 
made  and  filed,  as  by  law  required,  an  inventory  of  the  per- 
sonal estate  of  the  said  deceased,  showing  that  said  personal 
estate  of  said  deceased  which  came  into  the  possession  of 
said  defendant  as  such  administrator  amounts  to  the  value 
of  at  least  dollars,  and  of  which  said  M.  N.  ,died 
possessed;  that  all  of  the  debts  of  the  said  M.  N.,  deceased, 
have  been  heretofore  fully  paid  and  canceled. 

VI.  That  after  the  payment  of  all  the  debts  of  the  said 
M.  N.,  there  still  remains  of  the  said  personal  estate  of  said 

38  Adapted  from  Betsinger  v.  Chap-  by  application  to  the  surrogate  under 
man,  88  N.  Y.  487.  Code  Civ.  Pro.,  §  2687. 

A  more  summary   remedy   exists 
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deceased   a   surplus   of  dollars,   to   be  distributed 

under  and  according  to  the  statute  in  such  case  made  and 
provided,  to  and  among  the  [widow  and]  next  of  kin  of  said 
M.  N.,  deceased,  including  the  plaintiff  herein,  who  is  en- 
titled by  law  to.  a  part  of  said  surplus  of  said  personal 
estate. 

VII.  That  on  or  about  the  day  of  ,  19  , 
19  ,  and  more  than  one  year  after  the  granting  of  said 
letters  of  administration,  the  plaintiff  demanded  of  the 
defendant,  as  said  administrator,  the  >  part  of  said 
surplus  of  said  personal  estate  of  the  said  M.  N.,  deceased, 
remaining  after  the  payment  of  all  debts,  and  that  the  same 
be  paid  to  him  as  a  next  of  kin  of  said  deceased,  and  which 
demand  was  refused  by  said  defendant,  and  that  no  part 
of  said  assets  has  been  paid  or  offered  to  be  paid  to  the 
plaintiff   herein.39 

VIII.  That  there  is  due  plaintiff  from  the  said  defendant, 
as  such  administrator  as  aforesaid,  out  of  and  from  said 
surplus  of  said  personal  estate  remaining  after  the  payment 
of  all  debts  of  the  estate  of  the  said  M.  N.,  deceased,  as  a 
ijext  of  kin,  the  sum  of  dollars,  which  he  is  entitled 
to  have  paid  to  him  as  his  distributive  share  of  said  estate, 
in  pursuance  of  the  statute  in  such  case  made  and  provided. 

Wherefore,   plaintiff  demands  judgment  against  said 
defendant  as  such  administrator  for  the  sum  of 
dollars,  and  that  he  be  adjudged  by  this  court  to  pay  the 
same  over  to  plaintiff  as  his  distributive  share  of  said  estate, 
with  the  costs  of  this  action. 

1369.  The  Same,  by  General  Guardian  of  Infant  Legatee 
or  Next  of  Kin.40 
[Sustained  in  Wall  v.  Bulger,  46  Hun,  346,  12  N.  Y.  State 
Rep,  215.] 


3»  Demand    and    refusal    must    be  capacity  to  sue  in  his  own  name  to 

alleged  and  proven.    Beers  v.  Strong,  recover  a  legacy  or  distributive  share. 

128  App.  Div.  20, 112  N.  Y.Supp.382.  See  Wall  v.  Bulger,  supra,  and  cases 

"The  general  guardian  has  legal  cited. 
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I.  That  on  or  about  the  day  of  ,  19    , 

plaintiff  was  duly  appointed  by  the  surrogate  of  the  county  of 
the  general  guardian  of  the  [person  and]  property 
of  C.  D.,  who  is  an  infant  of  the  age  of  about  years; 

that  on  said  day  the  said  surrogate  duly  issued  and  granted 
to  plaintiff  letters  of  guardianship  of  the  [person  and]  prop- 
erty of  said  CD.,  and  plaintiff  then  and  there  duly  qualified 
as  such  general  guardian,  and  has  since  continued  to  be  such 
general  guardian. 

[Continue  as  in  preceding  forms,  except  that  the  allegations 
must  show  that  the  infant  is  the  next  of  kin  or  legatee.] 

TV.  TO  ESTABLISH  WILL 

1370.  To  Establish  Lost  or  Destroyed  Will.41 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1861.] 

I.  That  on  or  about  the  day  of  ,  19  , 
one  M.  N.,  [decedent],  late  of  the  town  of               ,  county  of 

and  State  of  ,  and  now  deceased,  duly 

executed  and  caused  to  be  duly  attested  his  last  will  and 
testament,  in  writing,  according  to  the  statute  in  such  case 
made'  and  provided,  a  true  copy  of  which  last  will  and  testa*- 
ment  is  hereunto  annexed  and  made  part  hereof  [or,  as  fol- 
lows— setting  out  copy  of  will  verbatim]. 

II.  That  at  the  time  of  the  making  and  executing  of  the 
said  last  will  and  testament  above  set  forth  the  said  [dece- 
dent] was  of  sound  mind  and  memory  and  under  no  duress 
or  restraint. 

III.  That  on  or  about  the  day  of  ,  19  , 
at               ,  in  the  county  of               and  State  of  , 


The  complaint  need  not  show  that  « Adapted  from  complaints  in 
the  surrogate  has  directed  that  the  Donlon  v.  Kimball,  61  App.  Div. 
legacy  or  share  be  paid  to  plaintiff;  34,  70  N.  Y.  Supp.  252;  Schultz 
nor  that  it  has  been  paid  into  the  v.  Schultz,  35  N.  Y.  653. 
Surrogate's  Court;  nor  that  plaintiff  If  letters  of  administration  on  de- 
has  given  the  security  required  by  cedent's  estate  had  been  issued,  the 
statute  upon  receiving  such  legacy  administrator  could,  it  would  seem, 
or  share  in  the  Surrogate's  Court.  be  properly  made  a  party  defend- 
Wall  v.  Bulger,  supra.  ant. 
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the  said  [decedent]  departed  this  life,  leaving  his  said  last 
will,  and  testament  as  above  set  forth,  and  without  ever 
having  revoked,  annulled,  canceled  or  amended  in  any  form 
or  manner  the  whole  or  any  part  of  said  last  will  and  testa- 
ment; and  that  at  the  time  of  the  said  death  of  said  [decedent], 
the  said  last  will  and  testament,  hereinbefore  set  forth,  was 
a  valid  existing  instrument,  as  and  for  the  last  will  and  testa- 
ment of  the  property,  real  and  personal,  of  the  said  [decedent]. 

IV.  That  at  the  time  of  the  death  of  said  [decedent]  the 
only  persons  having  an  interest  in  and  to  the  estate 'of  said 
deceased,  either  as  heirs  at  law  or  next  of  kin,  were  A.  B., 
one  of  said  plaintiffs  in  the  action,  and  Y.  Z.  and  W.  X., 
who  were  each  and  all  of  the  children  of  said  deceased,  and 
U.  V.,  the  widow  of  said  deceased,  the  defendants  in  this 
action;  and  that  at  the  time  of  the  commencement  of  this 
action  they  are  the  only  persons  so  interested  in  the  estate 
of  said  deceased,  and  are  all  of  full  age. 

V.  That  in  and  by  said  last  will  and  testament  of  said 
[decedent]  now  deceased,  these  plaintiffs  were  named  and  con- 
stituted the  executors  of  the  said  last  will  and  testament, 
and  were  charged  with  the  execution  thereof.42 

VI.  That  from  and  since  the  death  of  said  [decedent]  these 
plaintiffs  have  made  and  caused  diligent  search  and  inquiry 
for  saftl  instrument,  to  the  end  that  the  same  might  be  pre- 
sented for  probate,  and  have  not  and  cannot  ascertain  its 
whereabouts,  and  these  plaintiffs  state,  upon  information  and 
belief,  that  the  same  has  been  lost  or  destroyed  by  accident 
or  design. 

Wherefore,  these  plaintiffs  pray  the  judgment  of  this 
court  establishing  the  said  last  will  and  testament  of  said 
[decedent],  deceased,  according  to  the  statute  in  such  case 
made  and  provided,  and  for  such  other  and  further  relief 
in  the  premises  as  to  the  court  shall  seem  just  and  equitable.43 

42  Whoever  has  upon  the  face  of      may    bring    the    action.      Donlon 
the  testamentary  instrument  a  prob-       v.  Kimball,  supra. 
able    interest    in    its    establishment  43  See    Code    Civ.    Pro.,     §  1863, 

as  to  contents  of  final  judgment. 
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1371.  To  Establish  a  Will,  Which  is  in  a  Foreign  State  or 
Country,  and  Cannot  be  Produced. 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1861 ;  sustained  in  Younger 
v.  Duffie,  94  N.  Y.  535.] 

I.  That  one  M.  N.,  [decedent,— and  if  a  resident  of  this 
State  allege]  while  temporarily  at  ,  [stating  country 
or  State],  but  at  the  time  an  inhabitant  of  and  domiciled 
at  ,  in  the  county  of  and  State  of  New  York, 
died  on  the  day  of  ,  19  ,  at  ; 
[if  not  a  resident  of  this  State  add:]  that  he  was,  at  the  time  of 
his  death,  possessed  of  personal  [or,  real]  property  within  the 
State  of  New  York. 

II.  That  this  plaintiff  is  a  legatee  [or,  devisee]  under  the 
hereinafter  specified  last  will  and  testament  of  said  deceased, 
and  has  an  interest  thereunder  as  such.  - 

III.  That  prior  to  his  death,  and  on  or  about  the 

day  of  ,  19     ,  the  said  [decedent]  at  ,  duly 

signed,  published,  declared  and  executed  in  the  presence  of 

witnesses,  named  K.  L.,  M.  N.  and  O.  P.,  his  last 
will  and  testament,  a  true  copy  of  which  last  will  and  testa- 
ment, in  the  English  language,  is  hereto  annexed,  marked  A, 
as  a  part  of  this  complaint;  that  the  original  will  is  in  the 

language,  and  is  now  in  the  said  [country  or  State] 
and  is  on  file,in  the  office  of  at  ,  from  "which 

the  same  cannot,  under  the  laws  of  ,  be  taken  for 

the  purpose  of  being  admitted  t®  probate  under  the  laws 
of  the  State  of  New  York,  or  for  any  other  purpose  whatso- 
ever. 

IV.  [If  testator  was  a  non-resident:]  That  the  said  last  will 
and  testament  was  duly  executed  as  aforesaid,  in  conformity 
with  the  laws  of  said  ,  [the  place  of  decedent's  resi- 
dence], that  is  to  say:  that  by  the  laws  of  said  [State  or  coun- 
try], constituting  chapter  of  the  Laws  of  19  ,  of 
said  [State],  entitled  ,  and  in  full  force  at  all  times 
aforesaid,  it  was  and  is  provided  as  follows  [quote  provisions 
relative  to  execution  of  wills] ;  that  the  aforesaid  will  of  [de- 
cedent] was  by  him  subscribed  in  the  presence  of  [three] 
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witnesses  [etc.,  averring  affirmatively  the  compliance  by  testator 
with  all  formalities  required  by  the  quoted  statute].** 

V.  That  the  said  last  will  and  testament  was  never  re- 
voked, canceled  or  annulled,  either  by  said  testator,  or  by  the 
judgment  or  operation  of  law. 

VI.  That  the  said  last  will  and  testament  has  not  been 
proved  or  recorded  in  the  said  State  of  New  York.45 

VII.  That  the  defendant  W.  X.  is  the  only  next  of  kin 
of  said  testator  and  has  some  interest  under  said  will;  that 
no  letters  of  administration  have  been  issued  or  applied  for, 
nor  has  the  estate  of  said  testator  been  administered  upon 
in  this  State  [or  elsewhere].  (7/  executor  refuses  to  bring  this 
action  join  him  as  a  defendant,  and  allege:  That  the  defend- 
ant Y.  Z.  is  named  as  executor  in  said  will,  but  that  he  has 
declined  and  still  continues  to  decline  to  bring  this  action 
for  the  probate  thereof,  and  for  that  reason  is  joined  herein 
as  a  defendant.] 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendants  that  the  said  will  be  established  and  proved  as 
the  last  will  and  testament  of  the  said  [decedent],  deceased, 
and  be  admitted  to  probate  as  a  will  of  [personal]  property 
or  estate;  that  letters  testamentary  thereon  be  directed  to 
be  issued  to  defendant  Y.  Z.,  the  executor  named  therein, 
or,  in  the  event  of  his  declining  to  act,  that  letters  of  adminis- 
tration with  the  will  annexed,  be  issued  thereon  to  this 
plaintiff,  or  to  some  other  person  entitled  thereto,  out  of  the 
Surrogate's  Court  of  the  county  of  ,  wherein  the 

said  [decedent]  was  domiciled  at  the  time  of  his  death,  [or, 

44  If  a  will  of  real  property,  its  compliance  with  an  ante-nuptial 
execution  must  be  shown  to  comply  agreement,  but  has  been  revoked  by 
with  the  Ux  fori.  Decedent  Estate  a  later  will,  an  action  can  be  brought 
Law  §  25.  under   this   section    and ,  under   the 

45  This  section  does  not  authorize  general  equity  powers  of  the  court, 
an  action  to  prove  and  establish  the  to  establish  the  first  will  and  enjoin 
will  of  a  non-resident  already  pro-  the  probate  of  the  later  will  (the 
bated  at  the  place  of  his  residence.  earlier  will  being  on  file  in  another 
Clark  v.  Poor,  73  Hun,  143,  25  N.  Y.  State  so  that  it  cannot  be  produced). 
Supp.  908,  56  N.  Y.  State  Rep.  122.  Adams  v.  Swift,  169  App.  Div.  802, 

Where  a  will  has  been  executed  in      155  N.  Y.  Supp.  873. 
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where  property  belonging  to  him  was  then  and  still  is  situ- 
ated,] and  for  such  other  and  further  relief  as  may  be  just, 
together  with  the  costs  of  this  action. 

V.  TO  DETERMINE  VALIDITY  OF  TESTAMENTARY 
DISPOSITION  46 

1372.  By  Heir  at  Law,  or  Devisee,  to  Determine  the  Va- 
lidity, Construction  or  Effect  of  a  Testamentary  Dis- 
position of  Realty. 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1866;  adapted  from  Read 
v.  Williams,  125  N.  Y.  560;  Tilden  v.  Green,  130  N.  Y.  29.] 

I.  That  M.  N.,  late  of  the  city  of  ,  county  of 

and  State  of  ,  died,  on  or  about  the 

day  of  ,  19    ,  [without  issue  or  parent],47  but  leav- 

ing these  plaintiffs  [and  the  defendant  Y.  Z.]  his  [brothers] 
and  only  heirs  at  law  and  next  of  kin;  48  that  thereupon,  as 
such  heirs  at  law  and  next  of  kin,  the  plaintiffs  [and  the  said 
defendant  Y.  Z.]  became  entitled  to  the  estate  of  the  said 
M.  N.,  not  legally  otherwise  disposed  of  by  his  last  will  and 
testament. 

II.  That  at  the  time  of  his  death,  the  said  M.  N.  was 
seized  and  possessed  of  certain  real  and  personal  estate, 
situated  within  this  State,  to  the  amount  and  value,  as  the 
plaintiffs  are  informed  and  verily  believe,  of  dollars, 
and  upwards. 

46  Though  the  will  is  made  and  Yale  University,  28  App.  Div.  354, 
probated  in  another  State,  its  inter-      51  N.  Y.  Supp.  284. 

pretation,  so  far  as  it  relates  to  real  48  A  person  who  claims  as  purchaser 

property  within  this  State,  is  for  our  only,  and  is  not  an  heir  at  law  or 

courts  alone.     Monypeny  v.  Mony-  devisee,  cannot  maintain  this  action, 

peny,  202  N.  Y.  90.  Mellen  v.  Mellen,  139  N.  Y.  210.    It 

Our  courts  will  not  entertain  an  was  held  in  Jones  v.  Richards,  24 

action   to   construe   a  testamentary  Misc.  625,  54  N.  Y.  Supp.  126,  that 

disposition  of  real  property  situate  an  heir  at  law  cannot,  under  this 

in  another  State.    Davis  v.  Tremain,  section,  maintain  an  action  to  have 

205  N.  Y.  236.  declared  invalid  a  testamentary  dis- 

47  The  relationship  of  plaintiff  position  that  does  not  involve  a 
should  be  alleged,  and,  if  collateral,  trust,  as  a  perfect  remedy  at  law 
plaintiff  must  allege  the  non-existence  exists. 

of  direct  heirs  at  law.     Henriques  v. 
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III.  That  the  said  M.  N.  left  a  last  will  and  testament, 
dated  the  day  of  ,  19  ,  which  last  will  and 
testament  was  duly  admitted  to  probate,  as  a  will  of  real  and 
personal  property,  by  the  surrogate  of  the  county  of 

on  the  day  of  ,  19     . 

IV.  That  in  and  by  the  said  last  will  and  testament,  the 
defendants  U.  V.  and  W.  X.  were  appointed  the  executors 
and  trustees  thereof,  and  have  duly  qualified  and  entered 
upon  the  discharge  of  the  duties  of  their  said  office;  that 
the  defendants  [names]  are  the  devisees  mentioned  in  said 
will  who  are  interested  in  the  provisions  of  the  will  herein 
prayed  to  be  declared  invalid.49 

V.  That  annexed  hereto  and  made  a  part  of  this  complaint 
is  a  copy  of  said  last  will  and  testament,  marked  Exhibit 
"A"  [or,  a  copy  of  the  will  may  be  set  forth]. 

VI.  [Allege  the  invalidity  of  the  attempted  devise,  as:] 60 
That  the  plaintiffs  are  advised  by  counsel,  and  verily  be- 
lieve, that  the  provisions  of  said  will,  hereinafter  set  forth, 
unlawfully  suspend  the  absolute  power  of  alienation  of  such 
portions  of  the  estate  as  are  embraced  therein;  and  they 
hereby  allege,  on  information  and  belief,  that  the  said  pro- 
visions are,  and  each  of  them  is,  illegal  and  invalid  in 
law. 

[Or,  where  the  devise  is  attacked  for  indefiniteness.51 

49  To   allege   that  certain   persons  or    that    plaintiff    has    any    interest 

made  parties  "are  all  the  persons  in-  therein,  or  that  there  is  any  disputed 

terested  in  the  estate,."  without  dis-  question  arising  on  the  will  calling 

closing  more  regarding  their  relation  on  the  court  for  construction.    Roose- 

thereto,  is  bad.    Brunner  v.  Torrey,  velt  v.  Roosevelt,  4  N.  Y.  Supp.  901, 

141  App.  Div.  838,  125  N.  Y.  Supp.  22  N.  Y.  State  Rep.  523. 
915.  E1  See  N.  Y.  Real  Prop.  Law,  §  113, 

60  A  complaint  by  an  heir  at  law  and  Pers.  Prop.  Law,  §  12,  changing 

seeking  to  obtain  a  construction  of  a  the  rule  as  to  gifts  for  charitable 

will,  reciting  the  provisions  of  the  purposes. 

will,  and  praying  that  plaintiff's  in-  An  action  brought  for  the  construc- 

terest  in  the  estate  be  ascertained,  tion  of  a  testamentary  disposition  of 

does  not  state  a  cause  of  action  if  realty,  which  purports  to  create  a 

there  is  no  averment  that  testator  trust,  may  be  maintained  by  parties 

died  intestate  as  to  any  of  his  estate,  interested  in  the  estate,  whether  the 
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VI.  That  the  plaintiffs  are  advised  by  counsel,  and  verily 
believe,  that  the  provisions  of  said  will,  hereinafter  set  forth, 
are  indefinite  and  uncertain  in  their  subjects  and  objects, 
invalid  and  unauthorized  by  law;  and  they  hereby  allege, 
on  information  and  belief,  that  the  said  provisions  are,  and 
each  of  them  is,  illegal  and  invalid  in  law.] 

VII.  That  the  following  provisions  are  those  referred  to  in 
the  preceding  paragraph  of  this  complaint,  namely,  para- 
graph of  the  original  will :  [Set  forth  the  clause  which 
is  asked  to  be  declared  invalid.] 

Wherefore,  the  plaintiffs  pray  judgment  that  the  valid^ 
ity  construction  and  effect  of  the  aforesaid  provisions  of  the 
last  will  and  testament  of  M.  N.,  deceased,  may  be  deter- 
mined, and  that  the  parties  hereto  may  be  enjoined  from 
making  any  claim  in  contravention  to  such  determination; 
[that  it  may  be  adjudged  and  decreed  that  the  said  several 
devises  and  bequests  embraced  in  the  clause  of  said  will 
hereinbefore  set  forth,  were,  on  the  death  of  the  said  M.  N., 
and  each  of  them  was,  and  is,  illegal  and  void  and  of  no  effect; 
and  that  in  respect  to  the  said  property  therein  mentioned 
the  said  M.  N.  died  intestate,  and  the  said  property,  and 
each  part  thereof,  at  the  death  of  the  said  testator  vested 
in  these  plaintiffs  and  the  defendant  Y.  Z.,  the  only  heirs 
at  law  and  next  of  kin  of  said  M.  N.,  deceased,  entitled 
thereto]. 

[In  a  proper  case:]  That  the  defendant  executors  and  trus- 
tees may  be  required  to  account  for  all  that  portion  of  said 
estate  which  may  be  remaining  in  their  hands  after  paying 
the  several  bequests  and  devises,  and  establishing  the  several 
special  trusts  provided  for  in  said  will  other  than  those 

plaintiff  seeks  to  maintain  the  trust  his  estate  in  trust  to  benevolent  .  .  . 

or  destroy  it.    Simmons  v.  Burrell,  8  corporations,"   is   a  statement  of  a 

Misc.  388,  28  N.  Y.  Supp.  625.  reason  and  not  of  a  fact,  and  cannot 

An  allegation  that  a  devise  is  void  be  construed  as  charging  that  more 

"because  in  contravention  to  the  law  than  one-half  of  the  testator's  estate 

of  this  State,  which  prohibits  a  per-  was  in  fact  so  devised  or  bequeathed, 

son  having  a  wife  from  devising  or  Garvey  v.  Union  Trust  Co.,  29  App. 

bequeathing  more  than  one-half  of  Div.  513,  52  N.  Y.  Supp.  260. 
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attempted  to  be  created  by  said  provisions  of  said  will  here- 
inbefore set  forth,  and  to  pay  unto  the  plaintiffs  their  proper 
proportions  thereof. 

That  plaintiff's  may  have  such  other  and  further  relief 
as  to  the  court  may  seem  proper,  with  the  costs  of  the 
action. 
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I.  FORECLOSURE  OF  MECHANIC'S  LIEN 

1373.  By  Contractor,  Against  Owner,  Lienors  and  Subse- 
quent Incumbrancers.1 

[Under  the  New  York  Lien  Law  (L.  1909,  c.  38).] 

1  Form  adapted  in  part  from  Ross  plaint  in  Entenman  v.  Anderson, 
v.  Simon,  9  N.  Y.  Supp.  536.  See  106  App.  Div.  149,  94  N.  Y.  Supp. 
criticisms    of    an    insufficient    com-       45. 

1542 
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I.  That  at  the  times  hereinafter  mentioned  the  defendant 
Y.  Z.  was  and  now  is  the  owner  in  fee  of  all  that  certain  lot 
of  land  and  the  building  thereon  situate,  lying  and  being  in 
the  [city  of  ,]  in  the  county  of  ,  known  by 
the  street  number  ,  and  bounded  and  described  as 
follows,  viz. :  [Here  give  description  of  the  property  as  in  a  deed.] 

II.  That  on  or  about  the  day  of  ,  19  , 
the  plaintiff  2  herein  entered  into  a  certain  contract  [in 
writing]  with  said  defendant  Y.  Z.,  whereby  plaintiff  agreed 
[state  substance,  as:]  to  do  certain  plastering  and  furnish 
certain  materials  for  the  said  building  on  said  premises,  and 
said  defendant  agreed  to  pay  therefor  the  sum  of 
dollars  [of  which  sum  dollars  was  to  be  paid  when 
the  brown  coat  was  on,  dollars  when  the  white 
coat  was  on,  and  the  balance  when  the  plastering  was  done — 
or,  may  annex  a  copy  of  agreement  instead  of  stating  the  sub- 
stance, and  allege:  a  copy  of  which  agreement  is  hereunto 
annexed,  marked  Exhibit  A,  and  made  a  part  of  this  com- 
plaint].3 

[Allege  any  modifications  made;  see  Form  296.] 

III.  That  in  pursuance  of  said  contract,  plaintiff  did  the 
plastering  and  furnished  the  materials,  as  provided  for  in 
said  contract,  and  that  the  same  were  actually  performed 
and  used  upon  the  building  upon  said  premises;  that  plaintiff 
has  duly  performed  all  the  conditions  of  said  contract  [as 
so  modified]  on  his  part  4  [except  that,  here,  carefully  state 

2  An  assignee  of  a  claim  is  not  en-  have  been  based  on  the  same  theory, 

titled  to  file  a  lien.    Tisdale  Lumber  Borkstrom  v.  Ryan,  138  App.  Div. 

Co.  v.  Read  Realty  Co.,  154  App.  183,  122  N.  Y.  Supp.  878. 

Div.  270,  138  N.  Y.  Supp.  829.    See  4  Under  an  allegation  of  perform- 

Form  1383  for  precedent  by  assignee  ance,  plaintiff  will  not,  against  proper 

of   the    contract   who  himself    per-  objection,  be  permitted  to  show  a 

formed.  waiver  by  defendant,  or  an  excuse 

'Plaintiff  may  sue  on  theory  of  for  not  performing;  if  a  waiver  is 

reasonable  value  of  work  done  and  relied  upon,  allege  "that  defendant 

materials  furnished,  if  he  alleges  a  thereafter  waived,"  etc.,  and  allege 

rescission  of  the  contract,  due  to  de-  due  performance  of  all  conditions  on 

fendant's  refusal  to  permit  plaintiff  his  part,  "except  as  waived  as  afore- 

to  continue.     See  Form  199.     But  said."     See   Form   296   and   notes. 

in  such  case  his  notice  of  lien  must  See  Forms  297-303,  for  allegations 
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any  waiver  or  excuse  for  non-performance  of  any  of  the  terms 
of  the  contract;  see  Forms  296-803. V 

IV.  That  there  has  been  paid  by  defendant  to  plaintiff  on 
account  of  said  contract  the  sum  of  dollars,  leaving- 
a  balance  now.  due  and  owing  of               dollars. 

V.  That  on  or  about  the  day  of  ,  19    ,  at 

o'clock  in  the  noon,  and  within  ninety  days 

after  the  day  of  the  completion  of  the  contract  above  set 
forth,  [or,  of  the  day  of  the  last  work  performed  and  materials 
furnished  as  aforesaid,]  plaintiff  duly  filed  a  notice  of  lien 
in  writing  in  the  office  of  the  clerk  of  the  said  county  of 

,  a  copy  whereof  is  hereunto  annexed  marked  B 
and  made  part  of  this  complaint  [or  state  its  substance,  as: 
that  said  notice  of  lien  contained  the  name  and  residence  of 
this  plaintiff,  the  claimant,  the  nature  and  amount  of  the 
labor  and  service  performed  and  the  materials  furnished  and 
the  agreed  price  thereof,  and  the  amount  unpaid  thereon, 
to  wit,  dollars,  with  the  name  of  the  owner  as  herein- 

before given,  against  whose  interest  in  the  aforesaid  premises 
the  lien  is  claimed,  the  name  of  the  person  with  whom  the 
plaintiff  contracted,  together  with  a  statement  that  the 
work  for  which  the  claim  was  made  had  been  actually  fur- 
nished, the  time  when  the  first  and  last  items  of  work  were 
performed  and  materials  were  furnished,6  and  said  notice 
contained  a  description  of  the  property  to  be  subjected  to 
the  lien  sufficient  for  identification,  and  its  location  by  street 
and  number; 7  that  said  notice  of  lien  was  duly  verified  and 

of  substantial  performance,  waiver,  Supp.  433;  O'Reilly  v.  Mahoney,  123 

excuse  for  non-performance,  etc.  App.  Div.  275,  108  N.  Y.  Supp.  53. 

6  Plaintiff  may  also  plead  a  claim  6  A   notice  failing  to   state  these 

that  he  was  prevented  from  complet-  facts  is  invalid.     Mahley  v.  German 

ing,  and  thereby  deprived  of  profits,  Bank,  174  N.  Y.  499.     An  obvious 

and  seek  a  personal  judgment  therefor  error  may  be  overlooked.    Schwartz 

against  the  one  liable;  this  is  properly  v.  Lewis,  138  App.  Div.  566, 123  N.  Y. 

presented  in  this  action  to  foreclose  Supp.  319. 

the  lien,    although  the  lost  profits  7  These  details  are  required  to  be 

may  not  form  a  part  of  the  hen  itself.  stated  in  the  notice  by  the  last  revi- 

Cooper,  etc.,  Co.  v.  Manh.   Bridge  sion  of  the  Lien  Law.     This  action 

Line,  164  App.  Div.  64,  149  N.  Y.  being   of    statutory    creation,    it   is 
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complied  in  all  respects  with  the  requirement  of  the  statutes 
of  the  State  of  New  York,  and  that  on  said  day  of 

,19     ,  said  lien  was  duly  entered  and  docketed 
by  said  clerk  in  the  lien  docket  kept  in  his  office]. 

VI.  That  after  the  filing  of  said  notice  of  lien,  as  aforesaid, 
and  on  or  about  the  day  of  ,  19  ,  plaintiff 
duly  served  a  copy  of  such  notice  "upon  the  defendant  Y.  Z. 
[the  owner].8 

VII.  That  the  defendants  [naming  them]  have  heretofore 
filed  [alleged] 9  liens  against  said  premises  as  follows  [state 
dates  of  filing  and  amounts];10  that  each  of  the  defendants 
[naming  them]  has,  or  claims  to  have  some  interest  in  or 
Hen  upon  said  premises,  which  interest  or  lien  if  any  is  sub- 
sequent and  subordinate  to  plaintiff's  lien  as  hereinbefore 
set  forth.11 


necessary  to  affirmatively  allege  facts 
showing  compliance;  unless  a  copy 
of  the  notice  is  made  part  of  the  com- 
plaint, plaintiff  should  show  that  all 
matters  required  to  be  stated  in  the 
notice  have  been  stated.  See, 
generally,  Lien  Law,  §  46;  Hallahan 
v.  Herbert,  57  N.  Y.  409;  Pearce  v. 
,  Knapp.  71  Misc.  324, 127  N.  Y.  Supp. 
1100;  Schillinger,  etc.,  Co.  v.  Arnott, 
14  N.  Y.  Supp.  326  (ano.  dec,  86 
Hun,  182);  Ketchler  v.  Stumme,  36 
N.  Y.  Super.  337. 

8  Not  essential  where  the  lien  is 
filed  for  work  done  on  the  owner's 
order. 

9  If  plaintiff  admits  the  defendant's 
lien,  he  is  excused  from  setting  it  up 
unless  contested  by  some  other  de- 
fendant who  serves  him  with  an 
answer.  Kelly  Lumber  Co.  v.  Otselic 
Valley  R.  Co.,  136  App.  Div.  146, 
120  N.  Y.  Supp.  415. 

10  All  mechanics'  lienors  prior  and 
subsequent  are  necessary  parties 
(Lien  Law,  §  44),  and  each  must  set 
forth  his  lien  by  answer,  or  he  will 
be  deemed  to  have  waived  it  unless 


it  is  admitted  by  plaintiff  and  not 
contested  by  any  defendant.  (Id.) 
This  section  applies  only  to  courts 
of  record.  Failure  to  join  all  lienors 
may  be  pleaded  in  abatement  by 
the  owner.  Gass  v.  Souther,  46  App. 
Div.  256,  61  N.  Y.  Supp.  305,  aff'd 
167  N.  Y.  604.  A  wife's  inchoate 
right  of  dower  is  not  subject  to  the 
lien,  and  she  need  not  be  made  a 
party  defendant.  Johnston  v.  Dahl- 
gren,  14  Misc.  623,  36  N.  Y.  Supp. 
806. 

11  The  action  to  foreclose  a  me- 
chanic's lien  being  purely  statutory, 
and  the  statute  making  no  provision 
for  the  joinder  of  a  prior  mortgagee, 
he  is  not  a  proper  party  to  the  action. 
Brown  v.  Danforth,  37  App.  Div.  321, 
55  N.  Y.  Supp.  825.  Any  one  per- 
sonally liable  for  the  debt  may  be 
joined  as  a  defendant  although  he 
has  no  interest  in  the  property. 
Seary  v.  Wegenaar,  120  App.  Div. 
419,  101  N.  Y.  Supp.  1055. 

An  alleged  fraudulent  grantee  of 
the  owner,  who  has  himself,  on  the 
same  day  conveyed  to  the  owner's 
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VIII.  That  no  person  other  than  the  defendants  above 
mentioned  has  or  claims  to  have  a  lien  against  the  said  prem- 
ises, to  plaintiff's  knowledge,  nor  has  any  [other]  lien  been 
filed  against  said  premises. 

IX..  That  no  other  action  has  been  brought  to  recover 
any  part  of  plaintiff's  claim.12 

Wherefore,  plaintiff  demands  judgment:  that  plaintiff 
be  adjudged  to  have  a  valid  lien  on  said  premises  for  the  sum 
of  dollars;  that  the  equities  of   the  parties  to  this 

action,  and  the  order  and  priority  of  the  different  liens 
thereof,  be  adjusted  and  determined,  and  that  it  be  ad- 
judged that  plaintiff  has  a  lien  upon  said  premises  prior  to  the 
interest  therein  or  lien  thereon  of  any  one  of  the  defendants; 
that  the  interest  of  the  defendant  Y.  Z.  [owner]  in  said  prem- 
ises be  sold  according  to  law,  and  that  from  the  proceeds  of 
such  sale  the  plaintiff  be  paid  the  amount  of  his  said  lien 
and  interest  thereon,  together  with  expenses  of  sale  and  costs 
of  this  action,  and  in  case  of  any  deficiency  that  plaintiff 
have  judgment  for  the  amount  thereof  against  the  defend- 
ant Y.  Z.;  that  the  defendants,  and  all  claiming  under  them, 
be  forever  foreclosed  of  all  right  and  equity  of  redemption 
or  other  interest  in  said  premises;  that  if  plaintiff  is  unable 


wife,  is  held  not  to  be  a  necessary  sary.       Boynton     Furnace    Co.     v. 

party     defendant.       Bierschenk     v.  Trohn,  141  App.  Div.  773,  126  N.  Y. 

King,  38  App.  Div.  360,  56  N.  Y.  Supp.    695.      A   personal   judgment 

Supp.  696.  may   be   obtained   against   the  one 

12  Abbott  v.  Easton,  122  App.  Div.  liable  for  the  debt,  even  though  the 

274,  106  N.  Y.  Supp.  970,  rev'd  on  complaint  is  insufficient  to  obtain  a 

ano.  ground,  195  N.  Y.  372;  Bach-  foreclosure  of  the  lien  because  of  the 

man  v.  Spinghel,  164  App.  Div.  725,  omission  of  this  allegation.    Prime  v. 

149  N.  Y.  Supp.  610.    Plaintiff  may  Hughes,  174  App.  Div.  406,  159  N.  Y. 

be  allowed  to  amend  his  complaint  Supp.  1041.     Defendant   is  entitled 

even  at  the  trial  to  supply  the  omis-  to  a  jury  trial  in  such  case.    Schwartz 

sion  of  this  allegation.    Kalt  Lumber  v.  Klar,  144  App.  Div.  37,   128  N. 

Co.  v.  Dupignac,  150  App.  Div.  400,  Y.  Supp.  830.     It  is  not  necessary 

134  N.  Y.  Supp.  1098;  Douglass  v.  to  allege  in  the  complaint  that  a  Us 

Carlin  Const.  Co.,  149  App.  Div.  856,  pendens    has    been    filed.      Gass    v. 

134   N.   Y.   Supp.    709.      Does   not  Souther,     46    App.     Div.    256,    61 

apply  to  complaint  in  court  not  of  N.   Y.  Supp.   305,  aff'd  167  N.  Y. 

record  and  such  allegation  is  unneces-  604. 
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to  establish  a  valid  lien,  he  have  a  personal  judgment  against 
the  defendant  Y.  Z.  for  dollars,13  and  that  plaintiff 

have  such  other  and  further  relief  as  may  be  just,  with  costs 
of  the  action. 

1374.  By  Contractor,Against  Owner,  Where  Lien  has  been 
Transferred  to  Money  Deposited  with  County  Clerk 
Prior  to  Action  Begun. 

"[Under  N.  Y.  Lien  Law,  §  20.] 

I  to  VI.  [As  in  Form  1378.] 

VII.  That  thereafter,  and  on  or  about  the  day  of 

,19  ,  and  prior  to  the  commencement  of  this 
action,  the  defendant  deposited  with  the  clerk  of  said  county 
of  the  sum  of  dollars,   being  the  amount 

claimed  in  plaintiff's  said  notice  of  lien,  and  interest  to  the 
time  of  such  deposit,  for  the  discharge  of  plaintiff's  said  lien, 
according  to  the  provisions  of  §  20  of  the  Lien  Law. 

Wherefore,  plaintiff  demands  judgment  that  his  said 
lien  be  adjudged  to  have  been  a  valid  and  existing  lien  for 
its  full  amount  of  dollars  upon  the  above-described 

premises  at  the  time  of  the  defendant's  deposit  of  said 
money;14  that  the  amount  of  plaintiff's  said  claim,  with  the 
interest  accrued  thereon,  be  determined;  that  out  of  the 
money  so  deposited  there  be  directed  to  be  paid  to  plaintiff 

13  If  no  valid  lien  is  established,  a  answer,  even  though  the  complaint 

personal  judgment  may  be  given  for  does    not    specifically    demand    it. 

goods  sold,   or  work   done,   against  Prime  v.  Hughes,  174  App.  Div.  406, 

the    proper   defendant.      Abbott    v.  159   N.    Y.    Supp.    1041;    Pearce   v. 

Easton,  195  N.  Y.  372;  Bradley  &  Knapp,   71   Misc.   324,    127  N.   Y. 

Carrier  Co.  v.  Pacheteau,  175  id.  492;  Supp.  1100. 

Lien  Law,  §  54.    A  subsequent  gran-  "  A   valid   lien   on   the   premises 

tee  is  not  such  a  defendant  in  the  must  be  established  in  order  to  show 

absence  of  a  promise  to  pay  for  the  plaintiff   entitled   to   an   application 

work  or  materials.    Gilmour  v.  Col-  of  the  deposit.    See  Milliken  Bros.  v. 

cord,  183  N.  Y.  342.    Only  a  lienor  City  of  N.  Y,  201  N.  Y.  65.    The 

may  demand  the  personal  judgment.  deposit  of  the  money  is  not  an  ad- 

Deane  Steam  Pump  Co.  v.  Clark,  87  mission  of  the  validity  of  the  lien. 

App.  Div.  459,  84  N.  Y.  Supp.  851.  Parsons  v.  Moses,  40  App.  Div.  58, 

Plaintiff  may  have  the  personal  judg-  57  N.  Y.  Supp.  727. 
ment  where  defendant  interposes  an 
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the  amount  of  his  said  claim  and  interest,  together  with  the 
costs  of  this  action;  that  plaintiff  have  judgment  against 
defendant  for  the  amount  of  any  deficiency  that  may  remain, 
together  with  such  other  and  further  relief  as  may  be  just. 

1375.  By  Contractor  Against  Owner4and  Sureties  upon 
an  Undertaking  to  Discharge  Lien,  Given  Prior  to  the 
Commencement  of  Action.15 

[Under  N.  Y.  Lien  Law,  §  19,  subd.  4;  sustained  in  Mor- 
ton v.  Tucker,  145  N.  Y.  244;  Pierce  &c.  Mfg.  Co.  v.  Wilson, 
118  App.  Div.  662,  103  N.  Y.  Supp.  678.] 

I  to  VI.  [As  in  Form  1373.] 

VII.  That  on  or  about  the  day  of  ,  19    , 

the  defendant  Y.  Z.  [owner]  duly  filed  with  the  clerk  of  said 
county  of  ,  an  undertaking  to  the  said  clerk,  duly 

executed  by  said  defendant,  and  the  defendants  U.  V.  and 
W.  X.  as  sureties,  in  the  sum  of  dollars,  conditioned 

for  the  payment  of  any  judgment  which  might  be  rendered 


15  The  lienor  may  bring  an  action 
to  establish  the  lien,  without  joining 
the  sureties  as  defendants,  although 
no  sale  of  the  premises  can  be  di- 
rected by  the  judgment.  Mertz  v. 
Press,  99  App.  Div.  443,  91  N.  Y. 
Supp.  264,  aff'd  184  N.  Y.  530.  The 
judgment  establishing  the  lien  is 
conclusive  against  the  sureties,  in  a 
subsequent  action  on  their  under- 
taking, although  they  were  not  made 
parties  to  the  prior  action.  Harley 
v.  Plant,  210  N.  Y.  405.  They  are 
proper  though  not  necessary  parties 
in  such  action.  Id. 

No  action  will  lie  at  law  against 
the  sureties  until  the  validity  of  the 
lien  has  been  established  by  a  judg- 
ment. Smith  v.  Silsbe,  53  App.  Div. 
462,  65  N.  Y.  Supp.  1083.  This 
action  is  in  equity;  the  owner  is  a 
necessary  party  defendant.  Von 
den  Driesch  v.  Rohrig,  45  App.  Div. 
526,-61  N.  Y.  Supp.  341.    In  Ringle 


v.  Matthiessen,  10  App.  Div.  274,  41 
N.  Y.  Supp.  962  (aff'd  158  N.  Y. 
740),  plaintiff  sought  to  recover  upon 
the  undertaking;  it  appeared  that 
he  had  previously  brought  an  action 
to  foreclose  his  lien  and  had  obtained 
a  judgment  settling  the  amount  of 
his  claim,  and  adjudging  that  he 
had  a  valid  lien  against  the  premises 
for  such  amount,  but  that  this  last 
provision  was  in  form  only  and  was 
directed  and  entered  for  the  purpose 
of  enabling  plaintiff  to  recover  upon 
the  undertaking;  held,  that  the  action 
at, law  to  recover  upon  the  under- 
taking was  proper.  See,  also,  Ringle 
v.  Matthiessen,  17  App.  Div.  374,  45 
N.  Y.  Supp.  226;  Heagney  v.  Hopkins, 
23  Misc.  608,  52  N.  Y.  Supp.  207. 

It  is  not  essential  in  an  action 
against  the  sureties  that  plaintiff 
should  have  exhausted  his  remedy 
against  the  principal.  Bulkley  v. 
Moses,  23  N.  Y.  Supp.  125. 
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against  the  said  property  in  any  action  brought  by  this 
plaintiff  for  the  enforcement  of  his  aforesaid  lien;  that  said 
defendants  [sureties]  duly  justified  upon  said  undertaking, 
and  the  same  was  duly  approved  and  was  thereupon  duly 
filed,  and  an  order  was  thereafter  and  on  the  day 

of  i   19    ,   duly  made  by  the  Court  dis- 

charging plaintiff's  said  lien,  and  directing  its  cancellation 
by  said  clerk,  and  thereupon  said  clerk  cancelled  the  plain- 
tiff's said  notice  of  lien,  and  the  said  premises  became  thereby 
and  were  discharged  therefrom.16 

Wherefore,  plaintiff  demands  judgment  that  said  lien 
be  adjudged  to  have  been  a  valid  lien  upon  said  premises  in 
the  sum  of  dollars,  together  with  interest  and  costs 

of  the  action;  that  plaintiff  have  judgment  against  the  de- 
fendants for  the  said  sum  of  dollars,  with  interest 
and  the  costs  of  this  action,  and  for  such  other  and  further 
relief  as  may  be  just. 17 

1376.  By  Contractor  Against  Lessee  and  Owner.18 

I.  [As  in  Form  1378.] 

II.  That   by  an  instrument  dated   the  day  of 

,  19    ,  and  recorded  in  the  office  of  the  [register] 

16  It  is  unnecessary  to  obtain  leave  terest  and  costs.  See  Hariey  v.  Plant, 
to  sue  on  the  undertaking.    Vitelli  v.      210  N.  Y.  405. 

May,  120  App.  Div.  448s  104  N.  Y.  18  The  interest  of  the  lessee  is  sub- 

Supp.  1082;  Pierce,  etc.,  Mfg.  Co.  v.  ject  to  a  mechanic's  lien  (see  Hankin- 

Wilson,  118  App.  Div.  662,  103  N.  Y.  son  v.  Rider,  10  Misc.  185,  30  N.  Y. 

Supp.  678.  Supp.  1040,  rev'd  in  part,  152  N.  Y. 

It  is  not  necessary  to  procure  an  20),    and,     in    the    absence   of    the 

assignment  of   the  bond   from   the  owner's  consent   to  the  making  of 

county  clerk.    Reilly  v.  Poerschke,  19  the  improvements,  would  be  the  only 

Misc.  612,  44  N.  Y.  Supp.  422.  interest  that  could  be  reached  by  the 

17  If  plaintiff  has  brought  a  prior  one  performing  at  the  lessee's  request, 
action  to  foreclose  the  lien,  the  com-  As  against  the  defendant  owner 
plaint  should  contain  an  allegation  the  contractor  can  only  recover  upon 
of  the  bringing  of  such  action,  and  substantial  performance,  unless  he 
the  rendition  of  judgment  establish-  can  allege  and  prove  that  he  was 
ing  said  lien  to  be  valid  at- the  speci-  actually  prevented  from  completing, 
fied  amount;  the  prayer  for  judgment  Mitchell  v.  Dunmore  Realty  Co., 
may  be  merely  for  a  money  judgment  126  App.  Div.  829,  111  N.  Y.  Supp. 
for  the  amount  <jf  such  Hqn  and  in-  322. 
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of  the  county  of  ,  on  the  day  of  , 

19    ,  in  liber  of  Conveyances,  page  ,  the 

defendant  Y.  Z.  leased  said  premises  and  the  house  thereon 
to  the  defendant  W.  X.  for  the  term  of  years,  from 

the  day  of  ,  19     ;  that  at  all  times  herein- 

after alleged,  defendant  W.  X.  [tenant]  was  in  occupation  and 
possession  of  said  premises. 

III.  [Allege  contract  between  plaintiff  and  defendant  tenant 
as  in  Form  1S78,  paragraph  II.] 

IV.  [As  in  Form  1373,  paragraph  III.] 

V.  [As  in  Form  1373,  paragraph  IV.] 

VI.  That  the  defendant  Y.  Z.  [owner]  consented  to  the 
making  of  the  aforesaid  contract,  and  the  same  was  per- 
formed, and  the  materials  were  furnished  and  the  labor 
was  done  thereunder  as  aforesaid,  with  the  full  knowledge 
and  consent  of  said  defendant  Y.  Z.  [owner].19 

VII.  VIII,  IX  and  X.  [As  in  Form  1373,  paragraphs  V, 
VI,  VII  and  VIII.] 

Wherefore  [demand  of  judgment  as  in  Form  1373,  except 
that  deficiency  judgment  must  be  demanded  against  defendant 
lessee].20 

1377.  By  Sub-contractor,  Against  Owner,  Contractor,  and 
Other  Lienors  and  Incumbrancers.21 

I.  That  at  all  the  times  hereinafter,  mentioned,  the  de- 
fendant Y.  Z.  was,  and  now  is,  the  owner  of  the  following  der 
scribed  premises:  [description  of  the  property  as  in  a  deed]. 

II.  That  on  or  about  the  day  of  ,  19    , 

19  That  this  is  sufficient  as  against  Dunniore  Realty  Co.,  135  App.  Div. 
the  owner,  see  Pearce  v.  Kenney,  152       583,  ,120  Supp.  771. 

App.  Div.  638,  137  N.  Y.  Supp.  475;  21  Adapted  from  Ross  v.  Simon,  9 

Kerwin  v.  Post,  120  App.  Div.  179,  N.  Y.  Supp.  536;  Ball  &  Wood  Co.  v. 

104  N.  Y.  Supp.  1005.  Clark  &  Sons,  31  App.  Div.  356,  52 

20  If  the  complaint  alleges  that  N.  Y.  Supp.  443.  The  owner  is  an 
the  work  was  done  at  the  request  of  essential  party  defendant;  the  con- 
the  defendant  owner,  as  well  as  of  the  tractor  is  a  proper  party,  it  the  plain- 
tenant,  a  deficiency  judgment  against  tiff  desires  a  personal  judgment.  See 
both  may  be  rendered.    Mitchell  v.  Maltby  &  Sons  Co.  v.  Boland  Co.,  152 

App.  Div,  596,  137  N.  Y.  Supp.  470. 
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the  defendant  W.  X.  [contractor]  entered  into  a  contract  with 
the  defendant  Y.  Z.  [owner]  for  [the  erection  of  a  building 
and  appurtenances]  upon  the  aforesaid  premises,  by  the  terms 
of  which  contract  it  was  agreed  that  [state  substance  of  terms 
of  contract,  showing  as  well  the  obligations  of  the  owner  to  pay; 
or  say,  which  contract  was  as  follows,  to  wit,  and  give  copy; 
or  say,  a  copy  whereof  is  hereunto  annexed  marked  A,  and 
made  a  part  of  this  complaint,  and  annex  copy].22 

III.  [State  performance  of  contract  by  defendant  contractor, 
so  far  as  to  show  something  due  under  it  from  owner  to  contractor, 
and  aver  such  indebtedness,  specifying  its  amount,  e.  g.:] 23 
That  the  defendant  W.  X.  duly  performed  all  the  conditions 
of  said  contract  on  his  part  to  be  performed,  and  has  so  far 
completed  the  same  as  to  have  become  entitled,  at  the  time  of 
the  filing  of  the  notice  of  lien  by  plaintiff,  as  hereinafter  al- 
leged [or,  prior  to  the  commencement  of  this  action],  to  the 
payment  by  the  defendant  Y.  Z.  [owner]  thereunder  of  the  sum 
of  at  least  dollars  [or,  a  sum  in  excess  of  the  amount 

of  plaintiff's  claim  herein] ; 24  that  defendant  Y.  Z.  [owner] 
has  paid  no  part  of  said  sum,  but  the  same  is  now  due  and 
owing  by  him  to  said  defendant  W.  X.  [contractor]  under 
said  contract.25 

22  The  owner  is  required  to  furnish  remain  in  the  owner's  hands  a  suf- 
a  statement  of  the  terms  of  the  con-  ficient    amount    to    complete    the 
tract  upon  demand  therefor.     Lien  building.     See,  as  to  effect  of  con- 
Law,  §  8.  tractor's  abandonment  of  the  con- 
Merely  describing  a  defendant  as  a  tract,  Hollister  v.  Mott,  132  N.  Y. 

contractor,    but    not    alleging   with  18;  Van  Clief  v.  Van  Vechten,  130 

whom,  or  showing  any  contract  with  id.    571;  Larkin   v.   McMullin,    120 

the   owner   under   which    the    ma-  id.  206;  Campbell  v.  Coon,  149  id. 

terials    were    used,    is    insufficient.  556. 

Entenman   v.    Anderson,    106   App.  24The  exact  amount  need  not  be 

Div.  149,  94  N.  Y.  Supp.  45.  averred.       Palmer   Lumber   Co.    v. 

23  The  complaint  must  show  that  Stern,  140  App.  Div.  680,  125  N.  Y. 
something  is  due  from  the  owner  to  Supp.  594;  Brennan  v.  Mayor,  14 
the  principal  contractor.  Ball  &  Misc.  112,  35  N.  Y.  Supp.  244.  The 
Wood  Co.  v.  Clark  &  Sons,  supra.  lien  covers  an  amount  subsequently 
In  Beardsley  v .  Cook,  143  N.  Y.  143,  earned.  Heckman  v.  Pinkney,  81 
the  plaintiff  sub-contractor  was  re-  N.  Y.  211. 

quired  to  show  that,  in  addition  to  26  A  complaint  is  fatally  defective 

the  amount  of  his  claim,  there  would      which  fails  to  allege  that  at  the  time 
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IV.  That  on  or  about  the  day  of  ,  19  , 
this  plaintiff  entered  into  an  agreement  with  the  defendant 
W.  X.  [contractor],  whereby  plaintiff  agreed  [state  substance 
of  work  to  be  done  or  materials  furnished,  as:]  to  do  certain 
plastering,  and  furnish  the  materials  incident  thereto,  for 
the  said  building  upon  said  premises,  and  that  said  defendant 
W.  X.  [contractor]  agreed  to  make  payment  therefor  the  sum 
of                dollars  ^as  follows:  [state  times  of  payment,  as:] 

dollars  when  the  brown  coat  was  on, 
dollars  when  the  white  coat  was  on,  and  the  balance,  viz., 
dollars,  when  said  plastering  was  finished.26 

V.  That  said  [plastering]  constituted  a  part  of  the  labor 
and  materials  required  to  be  furnished  by  defendant  W.  X. 
[contractor],  under  his  aforesaid  contract  with  the  defendant 
Y.  Z.  [owner].27 

VI.  That  in  pursuance  of  said  contracts,  plaintiff  did  the 
plastering  and  furnished  the  materials,  as  provided  for  in 
said  contracts,  and  that  the  same  were  actually  done  and 
performed  and  used  in  and  upon  said  building  and  the  con- 
struction thereof,  and  plaintiff  prior  to  the  day  of 

,19     ,  duly  performed  all  the  conditions  of  his 
said  'contract  on  his  part. 

[Or,  VI.  That  plaintiff  had,  prior  to  the  time  of  the  filing 
of  his  lien  as  hereinafter  stated,  duly  performed  all  the  con- 
ditions of  his  said  contract  on  his  part  to  the  extent  of  putting 
on  the  brown  coat,  and  that  there  was  then  by  the  terms  of 
said  contract  due  and  payable  by  defendant  W.  X.  (con- 
tractor) to  plaintiff  thereunder  the  sum  of  dollars.]  28 

of  the  filing  of  the  lien,  or  thereafter,  the  sub-contract,  but  it  is  sufficient 

money  was  due  from  the  owner  to  if  the  contract  sued  on  was  made 

the  contractor.     Wood,  etc.,  Co.  v.  by  the  contractor  or  sub-contractor. 

Johnstone,  148  App.  Div.  747,  133  See  Lien  Law,  §  3. 

N.  Y.  Supp.  422.  27  -phis   is    a   necessary  averment. 

That  the  paragraph  as  set  forth  Broderick  v.  Poillon,  2  E.  D.  Smith, 

herein  is  sufficient  see  Palmer  Lumber  554. 

Co.  v.  Stern,  140  App.  Div.  680,  125  *"  The  contract  need  not  have  been 

N.  Y.  Supp.  594.  fully    performed.      See    Wright    v. 

26  It  is  not  now  necessary  to  allege  Roberts,  43  Hun,  413. 
pr  show  that  the  owner  consented  to 
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VII.  That  the  defendant  W.  X.  [contractor]  has  paid  to 
plaintiff  no  part  of  said  sum  of  dollars  [except  the 

sum  of  dollars]. 

[Continue  as  in  V,  VI,  VII  and  VIII  of  Form  1873.] 
Wherefore  [demand  of  judgment  as  in  Form  1378;  except 
that  as  a  personal  judgment  may  be  asked  against  the  defendant 
contractor  only  29  substitute]:  That  in  case  plaintiff  shall  fail 
for  any  reason  to  establish  a  valid  lien  herein,  he  may  have 
judgment  against  the  defendant  [contractor]  for  dol- 

lars, with  interest  from  the  day  of  ,  19    . 

1378.  By  Materialman  or  Laborer,  Against  Owner,  Con- 
tractor, Sub-contractor,  and  Other  Lienors.30 

[Under  N.  Y.  Lien  Law.] 

I,  II  and  III.    [As  in  Form  1377.] 

IV.  [As  in  Form  1377,  alleging  contract  to  have  been  made 
between. the  defendant  contractor  and  the  defendant  sub-con- 
tractor.] 

V.  [As  in  Form  1877.] 

VI.  That  at  the  time  of  filing  by  plaintiff  of  the  notice . 
of  lien  as  hereinafter  alleged,  the  defendant  [sub-contractor] 
had  duly  performed  [part  of]  the  conditions  of  his  said  con- 
tract on  his  part  so  far  as  to  be  at  said  time  entitled  to  re- 
ceive from  the  defendant  [contractor],  on  account  of  said 
contract,  a  payment  of  at  least  dollars,  [or  a  sum 
in  excess  of  plaintiff's  claim  as  hereinafter  alleged],  no  part 
of  which  said  sum  had  then  been  paid.31 

29  The  defendant '  owner  is  liable  on  his  contract.     N.  Y.  Lien  Law, 

only  to  the  amount  unpaid  to  the  §  54;  Schenectady  Co.  v.  Schenectady 

contractor  when  the  lien  was  filed,  R.  R.  Co.,  106  App.  Div.  336,  94 

where  previous  payments  have  been  N.  Y.  Supp.  401;  Maltby  &  Sons  Co. 

made  in  good  faith  and  pursuant  to  v.  Boland  Co.,  152  App.  Div.  596, 

contract  terms.   See  French  v.  Bauer,  137  N.  Y.  Supp.  470. 
134  N.  Y.  548;  Szemko  v.  Weiner,  176  30  Adapted  from  Entenman  v.  An- 

App.  Div.  620,  163  N.  Y.  Supp.  382.  derson,  106  App.  Div.  149,  94  N.  Y. 

If  the  lienor  fails  to  establish  a  valid  Supp.    45,    corrected    to    meet    the 

lien,  he  may  nevertheless  recover  a  court's  criticism, 
judgment  for  such  sums  as  are  due  31  See  note  25  to  preceding  form, 

him  against  any  party  liable  to  him  In  Martin  v.  Flahive,  112  App, 
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[7/  plaintiff  has  furnished  materials:] 

VII.  That  between  the  day  of  ,   19    , 

and  the  day  of  ,19    ,  at  the  request  of  the 

defendant  [sub-contractor]  plaintiff  sold  and  delivered  to  him 
the  building  materials  set  forth  in  Schedule  A  hereunto 
annexed  and  made  part  hereof,  for  which  said  defendant 
[sub-contractor]  agreed  to  pay  [or,  which  were  of  the  reason- 
able value  of]  the  various  amounts  specified  in  said  schedule 
and  aggregating  the  sum  of  dollars;  that  said  ma- 

terials were  furnished  for  and  were  actually  used  in  and  upon 
the  construction  and  erection  of  said  building  upon  the 
above-described  premises. 

[7/  plaintiff  has  performed  labor: 

VII.  That  between  the  day  of  ,  19  , 
and  the  day  of  ,  19  ,  at  the  request  of  the 
defendant  (sub-contractor)  plaintiff  performed  day's 
labor  as  a  (plasterer)  upon  said  building,  for  which  said 
labor  said  defendant  (sub-contractor)  promised  and  agreed 
to  pay  the  sum  of  (or,  which  was  of  the  reasonable  value  of) 

dollars  per  day,  or  an  aggregate  sum  of 
dollars.] 

VIII.  That  defendant  [sub-contractor]  has  paid  no  part 
of  said  sum  of  dollars  [except  the  sum  of 
dollars],  but  the  same  is  now,  and  was  on  the  day  of 
filing  of  plaintiff's  said  notice  of  lien  as  hereinafter  al- 
leged, due  and  payable  by  said  defendant  [sub-contractor]  to 
plaintiff. 

IX.  X,  XI  and  XII.  [As  in  V,  VI,  VII  and  VIII  of  Form 
1373.] 

Wherefore  [demand  of  judgment  as  in  Form  1373,  except 
that  personal  judgment  may  only  be  asked  against  the  defend- 
ant sub-contractor].32  • 

Div.  347,  98  N.  Y.  Supp.  577,  the  liability     to     the     materialman     is 

sub-contractor  made  first  default,  and  thereby  assumed,  and  it  is  necessary 

thereafter   the   principal    contractor  for  plaintiff 'to  allege  and  show  an 

did  likewise.    The  complaint  in  such  unexpended  balance  in  contractor's 

a  case  should  allege  completion  by  or  owner's  hands.    Id. 

contractor,   or  owner;   no   personal  32  See  note  29  to  preceding  form. 
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1379.  Allegation  that  Lien  was  Continued  by  Court  Order.33 

[Under  N.  Y.  Lien  Law,  §  17.] 

That  within  one  year  from  the  filing  of  said  lien,  viz., 
on  the  day  of  ,  19     ,  by  an  order  of  the 

Court,  duly  granted  on  said  day,  said  lien  was 
duly  continued  for  a  period  of  one  year  from  the  date  of 
the  granting  of  said  order;  that  said  order  was  duly  entered 
in  the  office  of  the  clerk  of  the  said  county  of  ,  and 

said  Hen  was  duly  redocketed  as  of  the  said  date  of  the 
granting  of  said  order  and  a  statement  made  that  said  lien 
was  continued  by  virtue  of  said  order.34 

1380.  Allegation    of    Collusive    Advance    Payment    by 
Owner.35 

[Under  N.  Y.  Lien  Law,  §  7.] 

III.  [As  in  Form  1377,  continuing  at  the  end:]  That  said 
defendant  [owner]  claims  to  have,  and  may  have,  paid  to 
said  defendant  [contractor]  the  full  amount  so  as  aforesaid 
payable  under  said  contract;  but  that  said  payment,  if  made, 
was  [as  to  the  sum  of  dollars  thereof]  made  prior 

to  the  time  when,  by  the  terms  of  the  said  contract,  such 
payment  became  due,  and  was  made  in  bad  faith  and  by 

33  Adapted  from  Schneider  Co.  v.  Div.  99,  128  N.  Y.  Supp.  25;  Dinkel 
Aetna  Ace,  etc.,  Co.,  169  App.  Div.  v.  Rom.  Cath.  Church  of  St.  Teresa, 
584,  155  N.  Y.  Supp.  471.  150  App.  Div.  848,  135  N.  Y.  Supp. 

34  An  order  granted  but  not  filed,  221. 

and  not  followed  by  a  redocketing  Such  a  payment,  when  made  for 
of  the  lien,  is  ineffective.  Manton  the  purpose  of  avoiding  the  provi- 
v.  Brooklyn,  etc.,  Realty  Co.;  160  sions  of  the  Lien  Law,  is  of  no  effect 
App.  Div.  783,  145  N.  Y.  Supp.  against  the  lienor,  and  in  the  enforce- 
90,6.  ment  of  the  lien  is  not  to  be  con- 
36  It  is  necessary  that  the  advance  sidered  in  determining  the  amount 
payment  be  charged  as  having  been  due  from  the  owner  to  the  contractor, 
made  in  bad  faith  or  to  avoid  the  Lawrence  v.  Dawson,  34  App.  Div. 
statute;  under  a  complaint  charging  211,  54  N.  Y.  Supp.  647. 
that  a  sum  remained  due  and  unpaid  The  section  applies  to  payments 
by  the  owner  to  the  contractor,  a  made  by  a  contractor  to  a  sub-con- 
collusive  advance  payment  may  not  tractor.  Smack  v.  Cath.  of  the  In- 
be  shown.  Hudson  River  Blue  carnation,  -31  App.  Div.  559,  52 
Stone  Co.  v.  Huntington,  143  App.  N.  Y.  Supp.  168. 
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collusion  with  defendant  [contractor]  and  for  the  purpose  of 
avoiding  the  provisions  of  the  Lien  Law  and  of  avoiding 
the  plaintiff's  claim  as  hereinafter  alleged.36 

1381.  Allegation  of  Collusive  Incumbrance  by  Owner. 

[Under  N.  Y.  Lien  Law,  §  7.] 

That  on  or  about  the  day  of  ,  19    ,  the 

defendant  [owner]  made  to  the  defendant  [incumbrancer]  a 
certain  [mortgage]  upon  the  above-described  premises  for 
the  sum  of  •    dollars,  which  mortgage  was,  on  the 

day  of  ,  19    ,  recorded  in  the  office  of  the 

[register]   of  said  county  of  ,   in  liber  of 

Mortgages,  page  ;  that  said  mortgage  was  made 

by  said  defendant  [owner]  for  the  purpose  of  avoiding  the 
provisions  of  the  Lien  Law,  and  of  the  plaintiff's  claim  as 
hereinafter  set  forth,  of  which  purpose  the  defendant  [in- 
cumbrancer] had  full  knowledge. 

[In  prayer  for  relief,  insert:]  that  the  [mortgage]  made  by 
defendant  [owner]  to  defendant  [incumbrancer]  be  adjudged 
void  and  of  no  effect  as  against  plaintiff's  lien. 

1382.  Allegation  of  Unfounded  Lien. 

That  on  the  day  of  ,  19    ,  the  defendant 

Y.  Z.  filed  a  notice  of  lien  for  the  sum  of  dollars 

upon  the  said  premises,  against  said  defendant  W.,  as  owner, 
[and  said  defendant  X.,  as  the  person  against  whom  said 
claim  is  made]. 

That  neither  the  said  sum,  nor  any  sum  whatsoever,  was 
then,  or  at  any  time  will  be,  owing  to  said  defendant  Y.  Z., 
as  in  said  notice  of  lien  pretended,  and  that  said  defendant 
Y.  Z.  has  been  fully  paid  for  all  labor  he  has  done  or  caused 
to  be  done  upon  said  building  and  premises  and  that  he  has 
no  legal  or  just  claim  against  the  defendant  X.,  or  any  other 

36  That  the  advance  payment  was  Incarnation,  supra;  Hudson  Riv.  Blue 

made  by  collusion  and  in  bad  faith  Stone  Co.  v.  Huntington,  143  App. 

must  be  shown.    Lind  v.  Braender,  Div.  99,  128  N.  Y.  Supp.  25. 
15  Daly,  370;  Smack  v,  Cath.  of  the 


Foreclosure  of  Mechanics'  Liens  1557 

person,  for  any  labor  done  or  materials  furnished  in  or  about 
the  same. 

Insert,  in  demand  of  relief:  and  that  the  lien  filed  by  said 
defendant  Y.  Z.  on  the  day  of  19       be 

adjudged  void,  and  be  set  aside,  and  that  it  be  adjudged  that 
plaintiff  recover  of  said  Y.  Z.  the  costs  of  this  action. 

1383.  By  Assignee  of  Contract.37 

[Under  N.  Y.  Lien  Law,  §  15.] 
[Insert  in  appropriate  place  in  the  proper  form:] 
That  on  or  about  the  day  of  ,  19       said 

[original  contractor]  duly  assigned  and  transferred  to  plaintiff 
the  said  contract,  and  plaintiff  duly  performed  the  same  as 
hereinafter  alleged;  that  [a  copy  of]  said  contract  [or,  a 
statement  containing  the  substance  of  said  contract]  and 
[a  copy  of]  said  assignment 38  were  within  ten  days  from  the 
date  of  said  assignment,  and  on  the  day  of 

19  ,  duly  filed  in  the  office  of  the  county  clerk  of  said  county 
of  [and  in  case  of  a  contract  with  a  municipal  cor- 

poration, and  a  copy  of  each  was  also  on  said  day  duly  filed 
with  the  comptroller — or,  chief  fiscal  officer — of  said  defend- 
ant municipal  corporation], 

1384.  Allegation  that  Plaintiff  Received  an  Order  from 
the  Contractor  or  Sub-Contractor.39 

[Under  Lien  Law,  §  15.] 

[Insert  in  appropriate  place  in  the  proper  form:] 
That   thereafter  and   on  or  about   the  day  of 

,  19     ,  the  defendant  [contractor,  or,  sub-contractor] 
made  and  delivered  to  plaintiff  an  order  upon  the  defendant 

37  This  section  may  only   be  in-  154  App.  Div.  270,  138  N.  Y.  Supp. 

voked  by  those  creditors  possessing  829. 

subsequent  liens  under  the  statute.  a  The  one  to  whom  an  order  on  the 
Edison  Elec.  111.  Co.  v.  Frick  Co.,  owner  is  given  by  the  contractor 
221  N.  Y.  1;  Williams,  etc.,  Co.  v.  need  not  also  file  a  copy  of  the  con- 
City  of  New  York,  222  N.  Y.  1.  tract,  or  a  statement  of  the  substance, 
The  assignee  of  a  claim  for  work  if  the  order  clearly  identifies  the  con- 
done or  materials  furnished  may  not  tract.  Brace  v.  City  of  Gloversville, 
file  a  lien  under  the  statute.  Tisdale  167  N.  Y.  452. 
Lumber   Co.  v.   Bead  Realty   Co.,  33  See  notes  to  Form  1383. 
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[owner,  or,  contractor,  or,  sUb-contractor],  of  which  the  follow- 
ing is  a  copy :  [set  forth  a  copy  of  the  order.]  40 

That  within  ten  days  after  the  date  of  said  order,  and 
on  or  about  the  day  of  ,  19    ,  [a  copy  of] 

said  order  [and — a  copy  of — said  contract — or  a  statement 
containing  the  substance  of  said  contract]  were  [each]  duly 
filed  in  the  office  of  the  clerk  of  the  said  County  of 
[and  also  with  the  comptroller — or,  chief  fiscal  officer — of  the 
defendant  municipal  corporation]. 

1385.  Against  Owner,  to  Enforce  Lien  in  Court  not  of 
Record.41 

[Under  N.  Y.  Lien  Law,  §  46.] 

I.  [Allege  defendant's  ownership  of  premises  upon  which 
lien  was  filed,  as  in  paragraph  I  of  Form  1373.] 

II.  [Allege  the  agreement  with  the  owner  under  which  the 
labor  was  performed,  or  materials  furnished,  as  in  paragraph 
II  of  Form  1373;  also  allege  plaintiff's  performance,  and  the 
non-payment  of  agreed  price,  as  in  paragraphs  III  and  IV  of 
Form  1373.] 

III.  [A  liege  filing  of  notice  of  lien,  and  either  attach  and  refer 
to  a  copy  of  the  notice,  or  else  allege  its  contents,  as  in  par- 
agraph V  of  Form  1373.] 

Wherefore  plaintiff  demands  judgment  against  the  de- 
fendant for  the  sum  of  dollars,  with  interest  from 
,19  ,  and  the  costs  of  this  action,  and  that  the 
same  is  a  valid  lien  on  the  interest  of  the  defendant  in  the 
premises  hereinbefore  described,  and  that  plaintiff  have 
execution  against  such  interest  of  the  defendant  as  provided 
by  law. 

40  If  the  order  is  not  sufficient  to  sequent    furnishing    of    material    in 

operate  as  an  equitable  assignment,  reliance    thereon. 

pro  lanto,  of  any  sum  due  the  con-  41  Whether  the  action  will  lie  by 

tractor,  an  acceptance  by  the  owner  sub-contractor  against  contractor  and 

should  be  alleged.  owner  is   doubtful.     See   Nelson   v. 

In  Woods  &c.  Realty  Co.  v.  John-  Hajek,  67  Misc.  128,  121  N.  Y.  Supp. 

stone,  148  App.  Div.-747,  133  N.  Y.  1018. 

Supp.  422,  plaintiff  alleged  an   ac-  Notice    of   the    pendency   of    the 

ceptance  by  the  owner,  and  the  sub-  action  must  be  filed.    Lien  Law,  §  17. 
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H.  LIENS    UNDER    MUNICIPAL    CONTRACT,    FOR 
PUBLIC  IMPROVEMENT 

1386.  By  Sub-Contractor,  or  Materialman,  Against  a 
Municipality,  and  the  Contractor,  to  Enforce  Lien 
on  Account  of  Public  Improvement.42 

[Under  N.  Y.  Lien  Law,  §§  12,  18.] 

I.  That  the  defendant,  The  City  of  New  York,  is  a  munici- 
pal corporation  duly  incorporated  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  New  York. 

II.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  [contractor]  and  said  defendant,  The  City  of 
New  York,  by  its  [board  of  health  department],  duly  made 
and  entered  into  a  written  contract  wherein  and  whereby 
the  said  defendant  [contractor]  agreed  [state  character  of  public 
improvement,  as]  to  build  and  erect  for  and  on  behalf  of  said 
defendant  corporation  according  to  the  specifications  therein 
contained,  two  frame  pavilions  on  said  North  Brothers 
Island  at  and  for  the  price  of               dollars. 

III.  That  at  the  time  of  the  filing  of  plaintiff's  notice  of 
hen,  as  hereinafter  set  forth,  the  whole  work  to  be  required 
to  be  performed  under  said  contract  had  been  completed  by 
defendant  [contractor],  and  that  at  least  the  sum  of 

It  is  not  necessary  for  plaintiff  show  that  all  the  details  required  by 
to  allege  that  no  other  action  has  law  to  be  specified  in  the  notice  were 
been  brought  on  the  debt.  Boynton  actually  specified.  • 
Furnace  Co.  v.  Trohn,  141  App.  Div.  While  no  lien  is  given  by  the  stat- 
773,  126  N.  Y.  Supp.  695.  ute  for  money  loaned,  if  the  con- 
Others  lienors  may  not  be  made  tractor  promised  to  assign  the  con- 
defendants.  Drall  v.  Gordon,  51  tract  to  plaintiff  he  may  assert  an 
Misc.  618,  101  N.  Y.  Supp.  171.  equitable  lien  on  the  fund  due  there- 
42  Although  this  precedent  is  appli-  under;  and  failing  to  show  a  valid 
cable  in  terms  to  the  City  of  New  statutory  hen,  he  may  nevertheless 
York,  it  may  readily  be  changed  have  a  personal  judgment  for  the 
to  apply  to  any  municipal  cor-  amount  due  and  decreeing  that 
poration.  measure  of  relief  which  would  be 
■  Unless  a  copy  of  the  notice  of  lien  appropriate  to  an  assignee  of  the 
is  annexed  to  the  complaint,  as  al-  contract.  Uvalde  Asphalt  Paving 
leged  in  paragraph  XI,  the  allegations  Co.  v.  City  of  N.  Y.,  191  N.  Y. 
of  that  paragraph  must  be  changed  to  244. 
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dollars  of  the  aforesaid  stipulated  price  therefor  had  been 
earned  thereunder,  but  has  not  yet  been  paid.43 

[Or,  where  the  contract  has  been  partially  performed  only: 

III.  That  at  the  time  of  the  filing  of  the  plaintiff's  notice 
of  lien,  as  hereinafter  alleged,  the  defendant  [contractor] 
had  duly  performed  part  of  the  conditions  of  said  contract 
on  his  part,  and  had  so  far  completed  the  same  as  to  be  en- 
titled to  a  payment  of  the  sum  of  at  least  dollars 
by  said  defendant  corporation  thereunder,  no  part  of  which 
has  been  paid  (or,  of  which  said  sum  there  now  remains  due 
and  unpaid  and  in  the  possession  of  said  defendant  corpora- 
tion a  sum  in  excess  of  plaintiff's  said  claim).] 

IV.  That  an  appropriation  has  been  heretofore  duly  made 
from  moneys  raised  by  and  in  the  possession  and  control  of 
said  defendant  corporation,  for  the  performance  of  said  con- 
tract and  for  the  full  payment  of  the  aforesaid  contract  price 
for  the  doing  of  said  work. 

V.  That  there  remains  under  the  control  of  the  said  de- 
fendant corporation  a  large  unexpected  balance  of  said  ap- 
propriation still  applicable  to  the  said  contract  and  work  done 
thereunder,  and  greatly  in  excess  of  plaintiff's  claim  as  herein- 
after alleged. 

VI.  [Allege  the  facts  constituting  plaintiff's  claim,  as:] 
That  at  divers  times  between  the  day  of  , 
19  ,  and  the  day  of  ,  19  ,  the  plaintiff 
sold  and  delivered  to  the  said  defendant  [contractor]  certain 
materials  consisting  of  [lumber  and  timber],  and  that  the 
said  materials  so  sold  and  delivered  were  furnished  as  afore- 
said in  conformity  with  the  terms  of  and  toward  the  perform- 
ance or  completion  of  the  aforesaid  contract  between  the 
defendant  [contractor,]  and  the  defendant  city,  and  were 

43  A  lienor  must  allege  that  there  sub-contractor  must  in  addition  allege 
was  money  due  and  payable  to  the  and  show  that  moneys  were  due 
contractor  at  the  time  the  lien  was  from  the  contractor  to  the  sub- 
filed,  or  that  money  subsequenty  contractor  and  unpaid  when  the  lien 
became  due  to  him,  and  that  amount  was  filed.  Maneely  v.  City  of  N.  Y., 
is  the  limit  of  the  city's  liability.  119  App.  Div.  376,  105  N.  Y.  Supp. 
The  lienor  under  agreement  with  a  976,  and  cas.  cit. 
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actually  used  in  the  erection  of  said  [two  frame  pavilions  on 
said  North  Brothers  Island],  and  in  the  completion  thereof 
under  and  pursuant  to  said  contract. 

VII.  That  the  said  defendant  [contractor]  promised  and 
agreed  to  pay  the  plaintiff  the  sum  of  dollars  for 
said  materials,  cash  on  delivery,  but  has  not  paid  the  same 
nor  any  part  thereof.44 

[Allege  any  extra  work  done  or  materials  furnished,  where  the 
claim  is  rested  upon  a  specific  contract] 

VIII.  That   on   or  about   the  day  of 

19  ,  and  before  the  whole  work  to  be  performed  under 
said  contract  [or,  within  thirty  days  after  the  whole  work 
under  said  contract]  had  been  completed  and  accepted  by 
the  said  defendant  corporation,45  plaintiff  duly  filed  with  the 
[commissioners  of  the  Board  of  Health]  which  is  the  head  of 
the  department  of  said  city  having  charge  of  said  work  and 
construction,  and  with  the  Comptroller  of  the  City  of  New 
York,  who  is  the  financial  officer  of  the  defendant  City, 
a  notice  in  writing  by  him  duly  signed  and  verified  setting 
forth  his  claim  against  said  defendant  [contractor]  for  the 
said  sum  of  dollars,  with  interest  thereon,  for  the 

aforesaid  materials,  and  asserting  a  lien  therefor  upon  all 
moneys  in  the  control  of  said  defendant  corporation,  and  due, 
or  to  grow  due,  under  the  aforesaid  contract;  that  a  copy  of 
said  notice  so  filed  as  aforesaid  is  hereto  annexed  and  made 
a  part  of  this  complaint.46 

[//  the  lien  has  been  discharged  by  the  deposit  of  money  or 
giving  of  an  undertaking,  under  §  21  of  the  Lien  Law,  insert 
appropriate  allegations.4,7 

44  The  notice  of  lien  must  state  the  within  which  to  file  the  lien  ran  from 
date  when  the  amount  claimed  be-  the  day  of  the  performance  of  the 
came  due.  Bradley  &  Son  v.  Huber  last  work,  regardless  of  acceptance 
Co.,  146  App.  Div.  630,  131  N.  Y.  or  occupation.  Millikin  Bros.  v. 
Supp.  388.  City  of  N.  Y.,  201  N.  Y.  65. 

45  Where  a  contract  was  accepted  4B  Or  allege  its  content's,  showing 
as     completed,     but    with    certain  that  it  contained  all  the  facts  re- 
reservations,  and  thereafter  the  con-  quired  by  §  12  of  the  Lien  Law. 
tractor  did  further  necessary  work          47See  Form  1387,  and  preceding 
in  completion,   held  that  the  time  forms  in  this  chapter. 
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IX.  That  as  plaintiff  is  informed  and  believes,  the  defend- 
ants [naming  them]  have,  or  claim  to  have,  some  interest  in, 
or  lien  upon,  the  aforesaid  moneys  in  the  control  of  the  said 
defendant  corporation,  and  due,  or  to  grow  due,  under  the 
aforesaid  contract,  which  interest  or  lien,  if  any,  has  accrued 
subsequently  to  the  aforesaid  lien  of  the  plaintiff  in  this 
action;  that  no  other  liens  have  been  filed  by  any  other 
claimants  against  said  moneys. 

[X.  That  this  action  was  commenced,  and  notice  of  pen- 
dency thereof  was  duly  filed  with  the  said  comptroller  of  the 
defendant  corporation,  within  three  months  from  the  said 
filing  of  plaintiff's  notice  of  lien.]  48 

XI.  That  no  action  has  been  brought  to  recover  any  part 
of  plaintiff's  said  claim. 

XII.  That  more  than  thirty  days  prior  to  the  commence- 
ment of  this  action  plaintiff  duly  presented  his  claim  to  the 
comptroller  of  the  defendant  City,  and  that  said  comp- 
troller has  neglected  and  refused  to  make  adjustment  or 
payment  thereof. 

Wherefore,  plaintiff  demands  judgment: 

I.  That  it  be  adjudged  that  the  defendant  [contractor]  is 
indebted  to  the  plaintiff  for  the  materials  aforesaid  in  the  sum 
of  dollars,  with  interest  thereon  from  , 
19     ; 

II.  That  it  be  adjudged  that  the  plaintiff  acquired,  and 
that  he  now  has,  a  valid  and  a  first  lien  for  said 
dollars,  and  interest  as  aforesaid,  upon  any  and  all  moneys 
in  the  control  of  the  said  defendant  corporation  now  due, 
or  to  grow  due,  under  the  aforesaid  contract  of  , 
19     ; 

In  order  that  the  money  so  de-  commenced    within    three    months 

posited  may  be  applied,  a  valid  lien  after  the  filing  of  the  lien,  or  it  must 

must  be  established.    Millikin  Bros.  be  extended  by  court  order,  or  the 

v.  City  of  N.  Y.,  supra.  lien   expires.     The    giving    of    an 

48  This  paragraph  is  unnecessary,  undertaking   or   deposit   of   money 

under  Romeo  v.   City  of  Yonkers,  to  discharge  the  lien  does  not  ex- 

126  App.  Div.  402,  110  N.  Y.  Supp.  tend  the  time  for  commencing  the 

724,  aff'd  196  N.  Y.  546.  action.    Berger  Mfg.  Co.  v.  City  of 

But  the  action  must  be  actually  N.  Y.,  206  N.  Y.  24. 
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III.  That  it  be  ascertained  what  amount  of  money  is  due 
from  said  defendant  corporation  upon  the  aforesaid  contract; 

IV.  That  it  be  determined  what,  if  any,  are  the  claims  of 
the  several  defendants  in  this  action  as  against  the  fund  under 
control  of  said  defendant  corporation  applicable  to  said  con- 
tract, and  also  the  validity  and  order  of  priority  of  the  said 
claims  of  plaintiff  and  defendants  respectively; 

V.  That  the  said  defendant  corporation  be  adjudged  to 
pay  to  the  plaintiff,  out  of  the  fund  ascertained  to  be  under 
its  control  applicable  to  said  contract,  or  to  grow  due  there- 
under, the  full  amount  of  his  said  claim  and  lien  for 
dollars,  besides  interest  as  aforesaid,  and  the  costs  of  this 
action; 

VI.  That  out  of  the  balance  of  said  fund,  after  paying 
plaintiff  in  full  as  aforesaid,  the  said  defendant  corporation 
be  directed  to  pay  to  the  several  defendants  their  respective 
claims,  if  any,  as  they  may  be  ascertained  and  adjusted 
and  according  to  the  order  of  their  priority; 

VII.  That  the  defendant  [contractor]  be  adjudged  to  pay  to 
the  plaintiff  any  deficiency  that  may  remain  after  applying 
the  aforesaid  fund,  as  far  as  it  will  go,  to  the  payment  of  the 
plaintiff's  said  lien,  with  interest  and  the  costs  aforesaid; 
that  if  for  any  reason  plaintiff  fails  to  establish  a  valid  lien, 
he  have  judgment  against  the  defendant  [contractor]  for 
the  sum  of  ,  and  interest  and  costs; 

VIII.  That  the  plaintiff  have  such  other  and  further 
relief  as  may  be  necessary  to  protect  their  rights,  and  as  to  the 
court  may  seem  just  in  the  premises. 

1387.  Against  Sureties  on  Undertaking  Given  to  Discharge 
Lien  on  Public  Improvement. 

[Sustained  in  Harley  v.  Plant,  210  N.  Y.  407,  ano.  dec. 
218  N.  Y.  669.]  iS 

49  It  was  held  that  the  sureties  on  action   was    commenced   before   or 

the  undertaking  were  not  necessary  after  the  filing  of  the  undertaking, 

though  proper  parties  to  the  action  and  that  the  judgment  in  such  ac- 

to   foreclose   the  lien,    whether   the  tion  was  conclusive  although  they 
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I.  That  heretofore  and  on  or  about  the,  day  of 

,19  ,  plaintiff  duly  filed  with  the  [comptroller  of 
the  City  of  New  York,  and  with  the  board  of  education  of 
the  City  of  New  York]  50  a  written  notice  of  lien  for  the  sum 
of  dollars,  on  the  moneys  due  or  to  grow  due  to  one 

M.  N.,  under  his  contract  with  the  City  of  New  York,  for 
the  construction  of  a  public  improvement,  viz.,  [briefly 
designate]. 

II.  That  thereafter  proceedings  were  taken  by  said  M.  N. 
for  the  purpose  of  securing  the  cancellation  and  discharge  of 
said  lien,  by  filing  an  undertaking  in  the  manner  prescribed 
by  the  Lien  Law,  by  presenting  to  the  Supreme  Court 
a  petition  therefor  [a  copy  whereof  is  hereunto  annexed  and 
made  part  of  this  complaint  and  marked  A],  and  thereafter 
an  order  of  the  said  court,  for  the  county  of  ,  was 
duly  made  and  entered  on  the  day  of  , 
19  ,  upon  said  petition,  fixing  the  amount  of  the  under- 
taking to  be  given  by  said  M.  N.  to  discharge  said  lien  to 
be  the  sum  of  dollars  [a  copy  of  which  order  is 
hereunto  annexed  and  made  part  hereof  and  marked  B.] 

III.  That  thereafter  and  on  or  about  the  day 
of  ,  19  ,  plaintiff  duly  commenced  an  action  in 
the  said  Supreme  Court  in  said  county  of  to  fore- 
close his  said  lien. 

IV.  That   thereafter   and   under   date   of   the 

day  of  ,  19     ,  defendants  duly  executed  and  de- 

livered  their  undertaking  in   the   said   sum   of 
dollars,  conditioned  that  they  should  well  and  truly  pay  any 
judgment  which  might  be  recovered  in  an  action  to  enforce 
said  lien,  a  copy  of  which  said  undertaking  is  hereunto  an- 
nexed marked  C  and  made  part  of  this  complaint. 

V.  That  said  undertaking  was  approved  by  a  justice  of 


were  not  made  parties.    If  the  sure-  charge  of  construction,  and  the  finan- 

ties  are  made  parties  to  the  action  cial  officer  of  the  municipality  having 

to   foreclose   the   lien,    adapt   from  custody    and    disbursement   of    the 

Form  1375.  funds    applicable    to    the    contract. 

60  The    department    head    having  Lien  Law,  §  12. 
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said  Supreme  Court,  and  an  order  of  the  said  Supreme  Court 
was  thereafter  and  on  the  day  of  ,  19    , 

made  and  entered  directing  that  upon  the  filing  in  the  office 
of  the  [comptroller  of  the  City  of  New  York  and  in  the  office 
of  the  board  of  education  of  the  City  of  New  York]  of  the  said 
undertaking,  that  said  lien  be  discharged  of  record  and  that 
said  lien  be  marked  cancelled  of  record  [a  copy  of  which 
order  is  hereunto  annexed  marked  D  and  made  part  of  this 
complaint]. 

VI.  That  thereafter  and  on  or  about  the  day  of 

,  19  ,  said  undertaking  was  filed  in  the  office  of 
said  comptroller,  and  in  the  office  of  said  board  of  education, 
and  said  lien  was  thereupon  marked  cancelled  of  record, 
pursuant  to  the  said  directions  of  said  order. 

VII.  That  thereafter  such  proceedings  were  had  in  said 
action  brought  to  foreclose  plaintiff's  said  lien  that  on  the 

day  of  ,  19     ,  final  judgment  therein  was 

duly  rendered  by  said  Supreme  Court,  and  recovered  by 
plaintiff,  adjudging  that  the  said  lien  so  filed  by  plaintiff  was 
a  good  and  valid  lien  to  the  extent  of  dollars  on  the 

moneys  due  and  to  grow  due  to  said  M.  N.  on  account  of  the 
public  improvement  mentioned  in  said  lien,  and  that  the 
amount  due  plaintiff  on  said  lien  is  the  amount  thereof,  to 
wit,  dollars,"  and  that  plaintiff  became  and  was 

entitled  to  enforce  said  lien  against  the  moneys  in  the  hands 
of  the  City  of  New  York  applicable  to  said  public  improve- 
ment until  its  said  bonding  and  discharge,  and  would  be 
now  entitled  to  enforce  the  same  except  for  such  bonding 
and  discharge,  and  further  adjudging  that  plaintiff  have  a 
personal  judgment  against  said  M.  N.  for  the  sum  of 
dollars  due  as  aforesaid. 

VIII.  That  thereafter  an  execution  upon  said  judgment 
was  duly  issued  against  said  M.  N.  to  the  sheriff  of  the 
county  of  ,  wherein  said  M.  N.  then  resided,  and 

51  The  complaint  must  show  that  the  action  to  enforce  it.  Berger 
the  lien  has  been  established  in  a  Mfg.  Co.  v.  City  of  N.  Y.,  206  N.  Y. 
fixed   amount   by    the   judgment   in       24. 
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said  execution  has  been  heretofore  returned  wholly  unsatis- 
fied and  said  judgment  remains  wholly  unpaid. 
Wherefore  [etc.,  demand  of  money  judgment]. 


in.  OTHER  LIENS 


52 


1388.  To  Foreclose  a  Lien  Upon  a  Tombstone,  or  Other 
Cemetery  Structure.53 

[Under  N.  Y.  Lien  Law,  §§  120-4.] 

I.  That  at  the  times  hereinafter  mentioned  plaintiff  was 
[and  now  is]  a  dealer  in  monuments,  gravestones  and  other 
cemetery   structures. 

II.  That  on  or  about  the  day  of  ,  19  , 
at  ,  plaintiff  agreed  to  sell  to  the  defendant  and 
place  in  the  cemetery,  in  lot  number 
therein  [or  otherwise  briefly  identify  the  lot]  a  certain  monu- 
ment, with  inscription  and  lettering  thereon  as  follows: 
[or,  gravestone;  or,  inclosure;  or  other  structure,  adding  such 
a  description  as  will  identify  it],  and  defendant  agreed  to  pay 
therefor  when  so  placed  in  said  lot,  the  sum  of 
dollars. 

III.  That  plaintiff  duly  performed  all  the  conditions  on 
his  part,  and  on  or  about  the  day  of  ,  19    , 
furnished  and  placed  said  [monument]  in  said  lot,  but  that 
defendant  has  paid  no  part  of  the  said  sum  of 
dollars  [except  the  sum  of               dollars]. 

IV.  That  on  or  about  the  day  of  ,  19  , 
and  within  one  year  after  said  agreed  price  for  such  [monu- 
ment] became  due  as  aforesaid,54  and  pursuant  to  the  pro- 
visions of  §  121  of  the  Lien  Law  of  the  State  of  New 
York,  plaintiff  duly  filed  with  superintendent  [or,  person  in 

82  See  Forms  1526,  et  seq.,  for  forms  Kutchen,   17  Misc.  534,  40  N.  Y. 

of  complaint   to  foreclose  liens  on  Supp.  445. 

chattels.  «  Tne  court;  has  no  power  to  ex- 

63  See,  as  to  this  action  under  a  tend  the  time  for  filing  the  lien,  in 
former  statute  (L.  1888,  c.  543),  the  absence  of  any  authority  con- 
Brooks  v.  Taintor,  91  Hun,  338,  f erred  by  statute.  Adler  v.  Lumley, 
36    N.    Y.    Supp.    246;    Holden    v.  46  App.  Div.  229,  61  N.  Y.  Supp.  688. 
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charge]  of  said  cemetery  56  a  notice  of  lien,  duly  signed  and 
verified  by  plaintiff,  which  said  notice  contained  a  statement 
that  the  plaintiff  has  a  lien  on  the  said  [monument]  for 
dollars  [part  of]  the  purchase  price  thereof,  with 
interest  from  the  day  of  ,  19    ,  and  speci- 

fied the  amount  agreed  to  be  paid  therefor  and  the  amount 
unpaid,  with  a  description  of  said  [monument]  and  the  loca- 
tion of  the  plot  upon  which  it  stands  and  the  names  of  the 
persons  with  whom  the  agreement  for  the  purchase  and 
erection  of  said  monument  was  made;  [that  a  copy  of  said 
notice  is  hereunto  annexed  marked  A,  and  made  a  part  of 
this  complaint]. 

V.  That  thereafter,  and  within  ten  days  from  the  day  of 
such  filing  of  said  notice,  to  wit,  on  the  day  of 

,19  ,  plaintiff  served  a  copy  of  said  notice  per- 
sonally [or,  by  mail]  upon  the  defendant,  and  also  upon  the 
owner  of  the  said  lot  upon  which  said  monument  is  erected 
[or,  if  defendant  is  the  owner,  who  is  also  the  owner  of  the  lot 
upon  which  said  monument  is  erected,  or,  if  the  owner's  name 
'  and  residence  cannot  be  ascertained;  that  plaintiff  has  made  dil- 
igent search  among  the  records  of  said  cemetery  for  the  name 
and  residence  of  the  owner  of  said  lot  upon  which  said  monu- 
ment is  erected,  and  has  been  unable  to  ascertain  the  same 
and  cannot  ascertain  the  same  with  reasonable  diligence]. 

Wherefore,  plaintiff  demands  judgment  against  defend- 
ant for  the  sum  of  dollars,  with  interest  from 

,19  ,  and  the  costs  of  this  action;  that  it  be  adjudged 
that  plaintiff  has  a  lien  upon  the  above-describedmonument 
for  the  amount  of  said  judgment;  that  plaintiff  be  authorized 
to  remove  the  same,  and  to  sell  the  same  at  public  auction 
according  to  law,  and  out  of  the  proceeds  of  sale  to  pay  the 
expenses  thereof  and  the  expenses  of  the  removal  of  said 
monument,  and  if  any  proceeds  remain  to  apply  the  same 
to  the  satisfaction  of  his  said  judgment,  and  for  such  other 
and  further  relief  as  may  be  just. 

66  Service  of  the  lien  by  filing  with  county  clerk  is  ineffective.    See  Adler  v. 
Lumley,  supra. 
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1389.  To  Compel  Determination  of  a  Claim  to  Real  Prop- 
erty.1 
[Under  N.  Y.  Code  Civ.  Pro.,  §§  1638-50.] 

I.  That  the  plaintiff  is  the  sole  owner  in  fee  2  [or,  has  an 
estate  for  life — or,  has  an  estate  for  a  term  of  more  than  ten" 
years  3  in]  and  is  in  possession  of  the  following  described 
premises:   [describe  premises  with  common  certainty,  as  in 
ejectment;  see  Forms  1037  and  1038,  and  Code  Civ.  Pro.  §1511]. 

II.  That  plaintiff  holds  said  premises  as  purchaser  [or, 
heir — or,  devisee];  that  plaintiff  acquired  his  estate  therein 
by  deed  from  one  M.  N.  and  wife,  dated  ,  19  ,  and 
executed  and  delivered  to  plaintiff  on  or  about  said  day, 
and  recorded  in  the  office  of  the  [register]  of  the  county  of 

on  the  day  of  ,   19     ,  in  liber 

of  Conveyances,  page  4  [or,  by  devise  from  one 

1  See,  also,  suits  in  equity  To  Re-  "  Hollister  v.    Wohlfeil,    115   App. 

move   Cloud   on   Title,    post,   Ch.  Div.  400,  100  N.  Y.  Supp.  907. 

LXV.  4  The  sources  of  title  are  not  set 

2.An  allegation  that  plaintiff  is  the  forth  with  sufficient  definiteness  and 

owner  in  lee  fairly  implies  that  he  is  certainty  by  the   city  of  New  York, 

the  sole  owner.    King  v.  Townshend,  when  its  claim  of  title  is  set  forth 

78  Hun,  380,  57  N.  Y.  State  Rep.  as  follows:   That   the  sources  from 

437,  29  N.  Y.  Supp.  181.  which  the  city  of  New  York  derives 

1568 
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M.  N.  in  and  by  his  last  will  and  testament,  dated  , 
19  ,  which  was  duly  admitted  to  probate  by  the  surrogate 
of  the  county  of  on  the  day  of  , 

19  — and  if  recorded  under  Dec.  Est.  Law,  §  42 — and  re- 
corded, etc.,  as  above;  or,  that  plaintiff  is  the  only  child  and 
issue  of  one  M.  N.,  late  of  ;  that  said  M.  N.  died 

on  or  about  the  day  of  ,   19     ,  intestate, 

seized  in  fee  of  the  above-described  premises,  and  thereupon 
the  same  descended  to  this  plaintiff  as  his  sole  heir  at  law].5 
III.  That  the  above  described  premises  were,  at  the  com- 
mencement of  this  action,  and  have  been  for  more  than  one 
year  next  preceding,,  in  plaintiff's  sole  possession  6  [or,  in  the 
possession  of  plaintiff  and  said  M.  N.]. 

129  N.  Y.  Supp.  715;  Lewis  v.  Howe, 
174  N.  Y.  340.  Sole  tenancy  may 
be  inferred  from  an  allegation  of 
plaintiff's  ownership  in  fee.  King  v. 
Townshend,  supra.  Constructive 
possession  is  sufficient;  therefore,  an 
allegation  that  plaintiff  has  been 
"seized  and  possessed"  of  the  land 
for  more  than  one  year,  is  sufficient 
although  it  is  followed  by  an  allega- 
tion that  the  land  is  "vacant  and 
not  actually  occupied."  Neale  v. 
Walter,  128  App.  Div.  827,  112  N.  Y. 
Supp.  1041;  Whitman  v.  City  of 
N.  Y.,  85  App.  Div.  468,  83  N.  Y. 
Supp.  465;  Hicinbotham  v.  Village 
of  North  Pelham,  supra. 

Of  course  plaintiff  may  not  re- 
cover without  establishing  posses- 
sion; but  having  done  so,  and  further 
showing  that  his  possession  was 
under  a  claim  to  an  estate  sufficient 
to  enable  him  to  maintain  the  action 
under  Code  Civ.  Pro.,  §  1638,  de- 
fendant has  the  burden  of  establish- 
ing his  adverse  title  as  in  an  eject- 
ment action  wherein  he  was  plaintiff. 
Merritt  v.  Smith,  50  App.  Div.  349, 
63  N.  Y.  Supp.  1068.  Such  adverse 
title  must  therefore  be  affirmatively 
alleged. 


its  title  to  such  premises  are  the 
charters  or  patents  granted  to  the 
freeholders  and  inhabitants  of  the 
town  of  Gravesend,  by  the  Colonial 
Governors  of  the  Province  of  New 
York,  pursuant  to  the  authority  in 
them  vested  by  the  Crown  and  Par- 
liament of  Great  Britain,  and  also 
be  virtue  of  the  several  constitutions 
and  laws  of  the  State  of  New  York. 
The  colonial  governor  granting  the 
charter  should  have  been  named 
and  the  law  vesting  title  should  have 
been  referred  to.  Hooper  v.  City  of 
N.  Y.,  96  Misc.  47,  160  N.  Y.  Supp. 
14. 

6  These  details  of  character  of 
ownership  and  source  of  title  are 
required  by  Code  Civ.  Pro.,  §  1639. 

If  the  plaintiff  claims  as  heir  at 
law,  and  his  allegation  of  relationship 
shows  the  possibility  of  other  heirs 
at  law  of  nearer  degree  of  kinship, 
he  must  negative  the  existence  of 
such  preferred  kindred.  Henriques 
v.  Yale  University,  28  App.  Div.  354, 
51  N.  Y.  Supp.  284. 

8  It  is  essential  that  plaintiff  allege 
and  prove  possession  for  the  year  pre- 
ceding. Hicinbothen  v.  Village  of 
North  Pelham,  144  App.  Div.  698, 
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IV.  That  the  defendant  unjustly  claims  7  [or,  That  it  ap- 
pears from  the  public  records  that  the  defendant  might 
unjustly  claim] 8  an  interest  or  estate  in  said  premises  adverse 
to  that  of  plaintiff,  to  wit,  the  adverse  claim  that  he  is  seized 
of  said  premises  in  fee.9  [Or  otherwise  set  forth  the  character  of 
defendant's  claim;  and  see  next  form.]  10 

Wherefore,  plaintiff  demands  judgment  that  the  de- 
fendants and  every  person  claiming  through  or  under  them, 
or  any  of  them,  be  adjudged  to  have  no  claim  or  right  to 
any  estate,  right,  title  or  interest  in  the  premises  herein 
described,  and  that  they  may  be  adjudged  to  have  no  hen 
or  incumbrance  thereon,  and  that  they  be  forever  barred 
from  all  claim  to  an  estate  in  the  premises  herein  described, 
or  any  part  thereof,  and  from  all  claim  to  an  interest  or 
easement  therein  or  lien  or  incumbrance  thereupon;  and  for 
such  other  and  further  relief  as  may  be  deemed  just,  with 
costs  of  the  action. 

1390.  The  Same,  Another  Allegation  of  Character  of  De- 
fendant's Claim  of  Title.11 

[Substitute  for  paragraph  IV  of  Form  1389:] 

IV.  That  the  defendant  unjustly  claims  an  estate  in  the 
aforesaid  premises  in  fee  or  for  life,  or  for  a  term  of  years, 
not  less  than  ten  years,  or  in  reversion  or  remainder,  by 
virtue  of  a  lease  or  conveyance  made  by  said 
Railroad  Company,  which  said  lease  or  conveyance,  and  all 
rights  thereunder,  the  defendant  now  claims  to  own. 


7  It  is  sufficient  to  merely  allege  adverse  claim,  as  against  demurrer, 
that  the  defendants  unjustly  make  in  King  v.  Townshend,  supra. 

a  claim,  stating  its  character.    Dime  10  The   source   of   defendant's   al- 

Savings  Bank  v.  Butler,   167  App.  leged  title  or  claim  need  not  be  set 

Div.  257,  152  N.  Y.  Supp.  633.  aff'd  forth.    Dime  Savings  Bank  v.  Butler, 

215  N.  Y.  708.  supra. 

8  Hamilton  v.  Hamilton,  78  Misc.  u  Sustained,  as  against  an  objec- 
557,  139  N.  Y.  Supp.  1095.  tion   at   trial,   or  after  verdict,   in 

'Sustained,   as  a  sufficient  aver-  Phillips  v.  Rome,  W.  &  O.  R.  Co., 

ment  of  the  character  of  defendant's  9  N.  Y.  Supp.  799,  30  N.  Y.  State 

Rep.  41. 
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1391.  The  Same,  Allegation  that  Defendant  Claims  a  Lien.12 
[Under  N.  Y.  Code  Civ.  Pro.,  §  1638.] 

[Substitute  for  paragraph  IV  of  Form  1389.] 
IV.  That  the  defendant  unjustly  claims  an  interest  in  the 
above-described  premises,  viz.,  that  he  has  a  lien  or  incum- 
brance thereon  [specify  its  general  character  as:]  consisting  of  a 
mortgage  of  the  amount  of  more  than  $250. 

1392.  The  Same,  Allegation  that  Defendant  Asserts  a 
claim  in  the  Nature  of  an  Easement,  viz.,  a  Restrictive 
Covenant. 

[Sustained  in  Dime  Savings  Bank  v.  Butler,  167  App. 
Div.  257, 152  N.  Y.  Supp.  633,  aff'd  215  N.  Y.  708.] 
[Substitute  for  paragraph  IV  of  Form  1389:] 
IV.  That  defendant  unjustly  asserts  a  claim  in  the  nature 
of  an  easement  against  plaintiff's  said  premises,  viz.,  [set 
forth  the  character  of  the  claim  made,  as:]  that  neither  the 
plaintiff,  nor  its  successors  or  assigns  can  erect,  or  cause  or 
permit  to  be  erected,  upon  said  property  any  building  or 
buildings  except  of  brick,  stone  or  iron,  with  roof  of  slate 
or  metal,  not  less  than  four  stories  in  height,  of  which  the 
fourth  story  may  be  represented  by  a  mansard  roof,  to  be 
used  and  occupied  exclusively  for  private  dwelling  houses, 
such  building  or  buildings  to  stand  upon  or  cover  the  whole 
front  of  the  lot  upon  which  it  is  built,  without  an  alley 
or  passageway  leading  into  the  rear  of  said  lot  for  an  entrance 
thereto  as  distinct  from  said  dwelling  house  or  houses,  and 
that  neither  the  plaintiff,  nor  its  successors  in  interest  or 
assigns,  can  erect,  suffer  or  permit  upon  any  part  of  the 
said  real  property  any  tenement  house  or  flats. 

1393.  To  Compel   Determination  of   Claim   of   Dower 
Interest. 

[Under  N.  Y.  Code  Civ.  Pro.,  §§  1647-9.]  13 

12  See  Pure  Strains  Farm  Co.  t>.  owner  to  ask  that  dower,  admittedly 
Smith,  99  Misc.  108,  163  N.  Y.  belonging  to  the  defendant,  be  ad- 
Supp.  615.  measured. 

13  Permission    is    also    given    the 
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I.  That  plaintiff  is  the  only  child  and  issue  of  C.  B.,  late 
of  ;  that  said  C.  B.  died  more  than  four  months 
prior  to  the  commencement  of  this  action,14  viz.,  on  the 

day  of  ,  19    ,  intestate  and  a  widower, 

his  wife,  W.  B.,  the  mother  of  this  plaintiff,  having  died 
previously,  viz.,  on  the  day  of  ,  19     . 

II.  That  at  the  time  of  his  death,  the  said  C.  B.  was  seized 
in  fee  of  the  following  premises:  [description]. 

III.  That  plaintiff  is  now  seized  in  fee  of  said  prerpises, 
by  inheritance  from  said  C.  B.,  and  as  his  sole  heir  at  law. 

IV.  That  the  defendant  [name],  has  assumed  the  name  of 
[L.  B.],  and  claims  to  be  the  lawful  widow  of  said  C.  B.,  and 
as  such  widow  to  have  a  right  of  dower  in  the  said  property; 
that  said  defendant  and  said  C.  B.  never  intermarried,  arid 
the  defendant  is  not  his  widow,  and  has  no  right  of  dower  in 
said  property. 

Wherefore,  plaintiff  demands  judgment  that  the  de- 
fendant is  not  the  widow  of  said  C.  B.,  and  has  no  right  of 
dower  in  the  property  of  which  he  died  seized;  that  the  de- 
fendant be  forever  barred  from  making  such  a  claim,  and  that 
plaintiff  may  have  such  other  and  further  relief  as  may  be 
just,  with  the  costs  of  this  action. 

14  Thia  action  may  not  be  brought  until  four  months  have  elapsed  since  the 
death  of  the  husband. 
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1394.  By  Taxpayer,  to  Prevent  Wrongful  Waste  of  Public 
Funds;  '  Illegality;  Attempt  by  Officials  to  Exercise  a 
Power  which  had  Expired  by  Limitation.2 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1925,  N.  Y.  Gen.  Munic. 
Law,  §  51.]  3 

1  The  action  cannot  be  maintained  under  §  59  of  the  New  York  City 
without  proof  of  fraud,  collusion,  Charter.  Hearst  v.  McClellan,  102 
corruption,  bad  faith  or  illegality;  App.  Div.  336,  92  N.  Y.  Supp.  484; 
and    the   requirement   is    the   same  Talcott  v.  City  of  Buffalo,  125  N.  Y. 

2  Adapted  from  complaint  in  Ziegler  3  The  provisions  of  the  code  sec- 
r.  Chapin,  126  N.  Y.  342,  37  N.  Y.  tion  and  of  the  statute  are  not  iden- 
State  Rep.  490  The  precedent  pre-  tical  and  they  are  both  in  force.  See, 
sents  only  so  much  of  the  original  for  a  discussion  of  their  points  of 
compliant  as  shows  the  ground  upon  difference,  Steele  v.  Village  of  Glen 
which  it  was  upheld,  except  that  an  Park,  193  N.  Y.  341;  Wey  v.  O'Hara, 
allegation  of  the  unconstitutionality  48  Misc.  82,  95  N.  Y.  Supp.  81.  The 
of  the  statute  granting  the  power  to  death  of  the  sole  plaintiff  does  not 
purchase  is  also  presented,  but  is  not  abate  the  action.  Gordon  v.  Strong, 
noticed  in  the  opinion  of  the  Court  158  N.  Y.  407. 

of  Appeals. 
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I.  That  the  plaintiff  now  is  and  was  at  all  times  herein- 
after mentioned  the  owner  4  of  real  property  assessed  in  the 
[city]   of  [and  a  citizen  and  resident  therein];6 

that  the  sum  of  his  assessment  amounts  to  [more  than] 
one  thousand  dollars;  that  he  is  liable  to  pay  taxes  upon  such 
assessment  in  the  said  [city].  [Or,  that  plaintiff  has  been 
assessed — or,  paid  taxes  upon  an  assessment — therein  in  the 
sum  of  [more  than]  one  thousand  dollars  within  one  year 
previous  to  the  commencement  of  this  action.] 

That  plaintiff  has  duly  furnished  the  bond  to  the  defend- 
ants required  by  law,  and  the  same  has  been  duly  approved 
and  has  been  heretofore  duly  filed.6 


280.  The  statutes  are  designed  to 
give  a  remedy  only  where  none  had 
been  available  before.  Southern 
Leasing  Co.  v.  Ludwig,  217  N.  Y. 
100. 

A  complaint  states  but  a  single 
cause  of  action  although  it  may  set 
forth  various  acts  of  illegality  or 
wrongdoing,  if  they  all  have  reference 
to  the  single  scheme.  Robinson  v. 
Brown,  166  N.  Y.  159. 

A  complaint  alleging  that  the 
contract  entered  into  by  the  public 
officials  is  void  under  a  specified  law 
raises  the  points  of  good  faith,  power 
and  public  policy;  they  are  questions 
of  law,  growing  out  of  the  contract 
on  its  face,  and  the  statute.  Hen- 
drickson  v.  City  of  New  York,  160 
N.  Y.  144. 

The  terms  "waste"  and  "injury" 
in  the  statute  comprehend  only  of- 
ficial acts;  the  unlawful  act  of  in- 
dividual defendants  causing  waste  or 
injury  to  the  public  property  will 
not  support  the  action.  Sheehy  v. 
McMillan,  26  App.  Div.  140,  49 
N.  Y.  Supp.  1088. 

It  is  not  necessary  that  plaintiff 
show  an  injury  peculiar  to  himself. 
Guenther  v.  Patch,  76  Misc.  649, 
135  N.  Y.  Supp.  629,  rev'd  on  ano. 


ground  in  155  App.  Div.  27,  140 
N.  Y.  Supp.  223;  Gerlach  v.  Bran- 
dreth,  34  App.  Div.  197,  54  N.  Y. 
Supp.  479. 

When  waste  or  injury  is  not  in- 
volved, the  illegal  official  act  must  be 
such  as  to  imperil  public  interests  or 
produce  public  mischief.  Altschul  v. 
Ludwig,  216  N.  Y.  459. 

4  He  may  be  a  tenant  in  common. 
Smith  v.  Hedges,  169  App.  Div.  115, 
154  N.  Y.  Supp.  867. 

It  is  not  essential  that  the  lands  be 
assessed  in  his  name.    Id. 

6  Plaintiff  need  be  a  resident  only 
in  case  he  is  suing  under  Code  Civ. 
Pro.,  §1925.  Steele  v.  Village  of 
Glen  Park,  193  N.  Y.  341. 

6  Required  by  §  51,  Gen.  Munic. 
Law,  but  not  required  if  the  plaintiff 
sue  under  Code  Civ.  Pro.,  §  1925. 
Gregory  v.  Simpson,  173  App.  Div. 
6,  159  N.  Y.  Supp.  1016. 

The  paragraph  as  framed  is  suf- 
ficient to  show  a  right  of  action 
under  either  provision  of  statute. 
The  complaint  must  affirmatively 
show  plaintiff's  right  to  sue  under 
one  of  the  statutes.  Daly  v.  Haight, 
163  App.  Div.  234,  148  N.  Y.  Supp. 
42. 
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II.  That,  the  defendant,  the  said  [city]  of  is  a 
domestic  municipal  corporation,7  and  the  said  [individual] 
defendants  [names]  are  respectively  [mayor,  comptroller 
and  auditor]  of  the  said  city.8 

III.  That  at  all  the  times  hereinafter  mentioned  there 
existed  a  private  domestic  corporation  in  the  said  city, 
namely,  the  defendant,  the  Water  Supply  Company, 
which  was  engaged  in  supplying  water  in  the  said  city  for 
public  and  private  use,  and  it  is  now  such  a  corporation 
created  by  and  existing  under  chapter  "  of  the  Laws 
of  19    . 

IV.  That  by  the  act,  chapter  of  the  Laws  of 
19  ,  the  acquirement  of  the  franchise  and  property  of  the 
said  private  corporation  by  the  said  city  was  permitted  and 
provided  for  in  a  certain  provision  thereof  in  these  words, 
namely: 

"The  mayor,   comptroller  and  auditor  of  the  city  of 

are  hereby  authorized  for  and  in  the  name  of  the 

city  of  to  purchase  the  reservoir,  well,  machinery, 

pipes,  franchises  and  all  other  property  of  said  company 

when  and  at  such  price  as  may  be  agreed  upon  by  said  officers, 

and  by  the  said  company,  by  its  board  of  directors,  who  are 

hereby  authorized  to  sell  and  convey  the  same  to  the  said 

city,  and  in  case  the  said  parties  shall  be  unable  to  agree 

upon  a  price  for  the  purchase  and  sale  of  the  said  property 

of  the  said  company,  then  and  in  that  case  the  power  to 

acquire  such  power  and  franchises  by  the  right  of  eminent 

domain  is  hereby  expressly  delegated  to  said  city  of  , 

and  the  said  officers  in  the  name  of  and  for  the  said  city, 

within  two  years  thereafter,  may  proceed  to  acquire  and  may 

acquire  all  such  property  by  proceedings  such  as  are  required 

for  the  acquiring  of  additional  lands  for  railway  purposes 


7  The  municipality  is  a  proper  sions.  Long  v.  Johnson,  70  Misc. 
party  defendant.  Steele  v.  Village  308,  127  N.  Y.  Supp.  756;  Warner- 
of  Glen  Park,  supra.'  Quinlan  Asphalt  Co.  v.  Carlisle,  158 

8  The  statutes  are  not  applicable  App.  Div.  638,  144  N.  Y.  Supp.  70; 
to  state  officials,  boards  or  commis-  Olmsted  v.  Meahl,  219  N.  Y.  270. 
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by  corporations  formed  under  chapter  of  the  Laws 

of  eighteen  hundred  and 

V.  That  the  said  act  contained,  in  connection  with  the 
provision  above  cited,  a  provision,  in  terms,  "that  the  said 
city  of  shall  not  distribute  or  furnish  water  for  con- 
sumption or  use  within  said  territory,  or  lay  any  pipes  or 
mains  for  the  distribution  or  supply  of  water  within  said 
territory,  until  the  expiration  of  the  charter  of  the  said 
company,  or  until  the  said  city  shall  purchase  or  acquire 
the  property  of  said  company  as  in  the  next  section  pro- 
vided;" that  is  to  say,  as  is  provided  in  the  said  provision 
for  such  purchase  hereinbefore  cited. 

VI.  That  for  more  than  two  years  after  said  act  took 
effect,  the  said  property  and  franchises  were  not  purchased 
by  the  mayor,  comptroller  and  auditor,  but,  on  the  contrary, 
they  refused  to  purchase  the  same;  and  the  plaintiff  is  ad- 
vised, and  he  is  informed  and  believes,  that  the  power  did 
not  thereafter  and  does  not  exist  in  the  mayor,  comptroller 
and  auditor  of  the  city  of  to  purchase  the  said 
property  and  franchises. 

[VII.  That  the  plaintiff  is  advised,  and  he  is  informed  and 
believes,  that  the  said  provision  of  the  said  act  prohibiting 
the  said  city  of  from  laying  water  mains  in  the  said 

annexed  territory,  and  from  supplying  water  therein,  until 
the  expiration  of  the  charter  of  the  said  private  company, 
or  until  the  said  city  should  purchase  the  property  and  fran- 
chises of  the  said  company,  is  void,  for  the  reason  that  it  was 
violative  of  that  provision  of  the  Constitution  of  this  State 
which  prohibits  the  legislature  to  pass  any  local  or  private 
bill  granting  to  any  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever, 
and  also  violative  of  that  other  provision  of  the  said  con- 
stitution that  no  local  or  private  bill  shall  embrace  more  than 
one  subject,  which  subject  shall  be  expressed  in  the  title.] 

VIII.  That  on  or  about  the  day  of  ,  19    , 

the  defendant  officials,  acting  in  their  said  respective  official 
characters,  entered  into  what  they  claim  is  an  agreement 
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with  the  said  defendant  company,  purporting  to  be  repre- 
sented by  M.  N.,  wherein  and  whereby  they  profess  to  agree 
for  the  said  city  to  purchase  the  said  property  and  franchises 
of  the  said  company,  and  it,  by  the  said  M.  N.,  agrees  to 
•  sell  the  same  to  the  said  city ;  the  named  terms  being  that 
the  said  purchase  and  sale  is  to  be  for  the  consideration  of 
dollars,  namely,  the  purchaser  is  to  assume  the 
payment  of  the  bonded  indebtedness  of  the  said  company, 
which    is  dollars,    and    in    addition    pay 

dollars  for  the  stock  of  the  said  company,  which  is  of  the 
par  value  of  only  dollars,   it  being  divided  into' 

shares  of  the  par  value  of  dollars;  that  the 

said  defendant  officials  are  about  to  execute  and  issue  bonds 
of  the  said  city,  in  the  manner  and  form  in  which  they  may 
execute  and  issue  water  bonds  of  the  said  city,  and  to  use 
them,  or  the  proceeds  of  the  sale  thereof,  to  pay  the  said 
consideration  of  dollars,  and  to  also  issue  still  other 

water  bonds  of  the  said  city  to  the  extent  of  dollars, 

and  exchange  them  for  the  said  mortgage  bonds  of  the  said 
company;  and  in  all  respects  to  complete  the  said  purchase, 
though  they  have  no  power  or  authority  so  to  do,  as  the 
plaintiff  is  informed  and  believes. 

IX.  That  to  make  the  said  purchase  will  be  an  illegal 
official  act  on  the  part  of  the  defendant  officials,  and  the 
making  of  the  said  contract  was  an  illegal  act,  [or,  will  tend 
to  waste  and  injure  the  property,  funds  and  estate  of  the 
defendant  municipal  corporation].  D 

Wheref.ore,  the  plaintiff  prays  for  judgment  annulling 
the  said  contract  and  restraining '  the  defendant  officials 
from  carrying  the  same  out,  or  from  purchasing,  for  or  on 
behalf  of  the  said  city  of  ,  the  property,  franchises, 

stocks  or  bonds  of  the  defendant  company;  or,  if  they  have 
so  purchased  the  same,  that  the  sale  be  declared  void  and 
the  purchase  price  be  restored  to  the  city  of  ,  and 

for  such  other  and  further  relief  as  may  be  just. 

•  Either  illegality  or  waste  must  be  alleged.    Hopper  v.  Willcox,  155  App. 
Div.  213,  140  N.  Y.  Supp.  277.  • 
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1395.  To  Cancel  a  Contract,  on  the  Ground  of  Illegality.10 

I.  [Allege  plaintiff's  capacity  as  a  taxpayer,  as  in  Form 

1394-] 

II.  That  the  defendant  is  a  municipal  corpora- 
tion; [allege  corporate  capacity  of  any  other  defendant,  and  also 
the  official  character  of  any  of  the  individual  defendants  who 
participated  officially  in  making  the  illegal  contract]. 

III.  That  heretofore  and  on  or  about  the  day  of 

,  19  ,  the  defendants  [names]  fraudulently  and 
collusively  made  and  entered  into  an  illegal  and  wrongful 
arrangement  whereby  the  defendant  [town]  purchased  of  the 
defendant  [name]  a  certain  steam  roller  at  the  price  of 

dollars,  and  that  in  order  to  carry  out  such  collusive 
and  illegal  arrangement  and  to  avoid  the  provisions  of  law 
which  limit  the  powers  of  the  defendants  [officials]  to  the 
making  of  a  lease  of  such  a  steam  roller  at  not  to  exceed 

dollars  per  day,  there  was  prepared  by  the  defend- 
ant [name]  and  executed  by  the  defendants  other  than  the 
defendant  [town]  a  paper  purporting  #to  be  a  lease  of  said 
roller,  but  which  was  in  fact  and  intended  to  be  a  purchase 
of  said  roller  at  the  price  of  dollars.    [In  some  such 

way  as  is  here  indicated,  the  facts  must  be  alleged  from  which  it 
will  appear  that  the  attempted  contract  is  in  fact  illegal;  the 
mere  charge  of  collusion,  fraud,  or  illegality  will  not  of  itself 
suffice.]  n 

IV.  That  said  defendants  [officials]  have  been  and  are 
guilty  of  waste  of  public  funds,  in  that  they  have  collusively 
made  and  entered  into  said  contract,  and  unless -prevented 
from  so  doing  said  defendants  [officials]  intend  to  and  will 
hereafter  audit  and  allow  and  pay  to  the  defendant  [name] 
out  of  the  public  funds  of  said  defendant  [town]  the  amount 
specified  in  said  contract. 

10  Adapted  from  complaint  in  Gar-  See  generally   the  notes    to  Form 

diner  v.  Town  of  Cameron,  215  N.  Y.  1394. 

682,  affirming  155  App.    Div.  750,  "  Daly  v.  Haight,  163  App.  Div. 

140  N.  Y.  Supp.  634,  where  a  judg-  239,  148  N.  Y.  Supp.  46. 
ment    for    plaintiff     annulling    the 
contract  was  affirmed.                * 
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Wherefore,  plaintiff  demands  judgment  that  said  con- 
tract be  declared  illegal  and  null  and  void,  and  that  no  pay- 
ments shall  be  made  from  the  funds  of  the  defendant  [town] 
thereunder,  and  that  if  it  shall  appear  that  any  payments 
have  been  made  under  said  contract  to  the  defendant  [name] 
that  it  shall  be  adjudged  that  the  defendants  [names]  shall 
restore  the  amount  thereof  and  pay  the  same  into  the  treas- 
ury of  the  defendant  [town],  and  that  plaintiff  have  such 
other  and  further  relief  as  may  be  just,  with  the  costs  of 
this  action. 

1396.  To  Restrain  Threatened  Appointments  to  Office,  in 
Violation  of  Civil  Service  Law.12 

I.  That  the  defendant  [name]  is  [state  character  of  office]. 

II.  That  in  the  office  of  the  said  [official]  there  are  the 
following  subordinate  positions,  to  which  said  defendant 
has  the  power  of  appointment,  viz.,  [indicating  character]; 
in  which  positions  are  the  following  present  incumbents, 
[names] ;  that  said  persons  were  duly  and  regularly  appointed 
to  such  positions  [prior  to  the  placing  of  such  positions  in 
the  competitive  class,  as  hereinafter  alleged]. 

III.  That  heretofore  and  in  or  about  the  month  of 

19  ,  the  [state]  civil  service  commission  duly  and  regularly 
placed  said  positions  in  the  competitive  class,  where  they 
have  since  remained  and  now  remain. 

IV.  That  the  defendant  [official]  threatens  and  intends  to, 
and  will,  and  will  attempt  to,  permanently  appoint  to  the 
position  of  [state]  the  defendant  [name],  and  thereby  or  other- 

12  The  precedent  is  adapted  from  appointee  holding  office  in  violation 

Olmsted  v.  Meahl,  219  N.  Y.  270,  of    that    law;    no    special    damage 

where   the   plaintiff   was   successful  need  be  alleged  or  shown,  the  mere 

in  enjoining   the  Erie   county  clerk  illegality  of  the  appointment  being 

from    appointing    special    deputies  sufficient  to  authorize  the  interven- 

except  upon  competitive  examination.  tion   of   the   taxpayer.     Hellyer   ;'. 

See    Form    1397  for  another   prec-  Prendergast,  176  App.  Div.  383,  162 

edent.  N.  Y.  Supp.  788.    See  Form  1398 

An    action   lies   under   the   Civil  for  a  precedent  which  may  be  readily 

Service  Law,  §  28,  by  any  taxpayer  to  adapted, 
restrain  the  payment  of  salary  to  an 
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wise  will  remove  the  said  [name]  from  such  position,  [etc., 
as  to  any  other  threatened  appointments]. 

V  That  none  of  the  defendants  so  to  be  appointed  to 
said  respective  positions  by  the  defendant  [official]  have  ever 
passed  a  competitive  examination  for  said  positions,  so  as 
to  make  them  eligible  for  such  permanent  appointments, 
nor  have  they  or  any  one  of  them  ever  been  nominated  to 
the  [state]  civil  service  commission  as  being  qualified  for 
provisional  appointment  to  said  positions. 

VI.  That  the  classification  of  said  subordinate  positions 
in  the  competitive  class  was  and  is  entirely  practicable, 
and  the  appointments  to  such  positions  which  said  defend- 
ant [official]  threatens  and  intends  to  make  for  permanent 
appointment,  or  for  provisional  appointment  without  a 
non-competitive  examination,  will  be  illegal  and  violative 
of  the  state  constitution  as  well  as  the  civil  service  law  of 
this  State  and  the  rules  and  regulations  of  the  [statej  civil 
service  commission.13 

VII.  That  unless  the  defendant  [official]  is  restrained  from 
making  said  illegal  appointments,  said  defendant  [official] 
will  endeavor  to  obtain  for  his  appointees  the  salaries  at- 
taching to  such  positions,  and  thereby  the  property  of  the 
taxpayers  of  the  said  county  will  be  wrongfully  diverted 
and  wasted. 

VIII.  [Plaintiff's  capacity  as  a  taxpayer,  as  in  Form  1894.] 
Wherefore,  plaintiff  demands  judgment  that  the  ap- 
pointment by  the  defendant  [official]  of  the  other  defendants 
to  the  aforesaid  subordinate  positions  in  his  office  will  be 
illegal,  and  that  he  be  restrained  from  attempting  to  make 
any  such  appointments  except  in  compliance  with  the  re- 

13  It    is    not    necessary    to    allege  supra.      Authorized     regulations    of 

any   one  of   the  regulations   of   the  the  State  or  municipal  civil  service 

commission  in  extenso,  but  the  plead-  commissions  have  the  force  of  law. 

ing  should  show  the  fact  that  such  See  Civil  Service  Law,  §  6.    In  Form 

a  .  regulation   exists  when   necessary  1397  the  particular  regulations  of  a 

to  invoke  it,  and  the  essential  part  municipal    civil   service    commission 

of  it  should  be  sufficiently  stated  to  are  pleaded, 
identify  it.     Hellyer  v.  Prendergast, 
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quirements  of  the  civil  service  laws  of  the  State  and  the  rules 
and  regulations  of  the  [state]  civil  service  commission,  and 
be  restrained  from  removing  or  attempting  to  remove  the 
present  incumbents  of  said  positions  except  in  conformity 
with  said  civil  service  laws,  or  attempting  to  nil  vacancies 
in  such  positions  except  in  like  conformity  with  said  civil 
service  laws,  and  for  such  other  and  further  relief  as  may  be 
just,  with  the  costs  of  this  action. 14 

1397.  Another  Form;  to   Restrain  Violation  of  the  Civil 
Service  Law.15 

I  and  II.  [As  in  Form  1394. 

III.  That  on  or  about  the  day  of  ,  19  , 
the  municipal  civil  service  commission  of  said  city  of  , 
in  obedience  to  the  direction  of  the  civil  service  law,  pre- 
scribed certain  regulations  for  the  admission  of  persons  into 
the  civil  service  of  said  city,  which  said  regulations  were 
duly  approved  by  the  State  civil  service  commission,  and 
now  are,  and  at  all  the  times  hereinafter  mentioned  were, 
in  force. 

IV.  That  by  the  first  of  said  regulations  it  was  provided 
that  said  regulations  should  apply  to  all  positions  in  the  civil 
"service  of  the  said  city  of  ,  with  the  following  ex- 
ceptions required  by  the  statutes,  namely:  all  elective 
officers  [and  any  other  exceptions]. 

V.  That  the  civil  service  of  said  city  of  is,  ex- 
cept as  above  stated,  classified  as  follows : 

Schedule  B  (part  1):  All  officers  and  members  of  the 
police  and  fire  departments. 

Schedule  B  (part  2) :  All  other  subordinate  officers,  clerks 
and  assistants. 

[Other  classifications  were  given.]  w 

14  See,  generally,  the  notes  to  An  action  will  not  lie  to  restrain 
Form  1394,  on  the  character  of  this  the  payment  of  salary  when  the  right 
action.  to  the  office  is  the  central  and  pivotal 

15  Action  sustained  on  this  com-  question  involved.  Greene  v.  Knox, 
plaint  in  Peck  v.  Belknap,  130  N.  Y.  175  N.  Y.  432. 

394,  42  N.  Y.  State  Rep.  384.  lfl  See  note  13  to  Form  1396. 
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VI.  That  by  said  regulations  it  is  provided  that  all  appli- 
cants or  persons  named  for  positions  in  said  civil  service 
under  Schedule  B,  parts  1  and  2,  shall  be  examined  by  a 
board  of  examiners,  as  provided  in  said  regulations,  and  that 
appointment  to  or  employment  in  any  position  in  Schedule 
B  shall  be  made  from  the  persons  whose  names  are  certified 
by  said  board  of  examiners. 

VII.  [Show  an  intended  violation  of  the  regulations,  as:] 
That  on  the  day  of  ,  19  ,  the  common 
council  of  the  said  city  of  duly  adopted  a  resolution 
directing  the  mayor  of  said  city  of  to  enter  into  a 
contract  with  the  defendant  Y.  Z.,  for  the  permanent  em- 
ployment of  said  Y.  Z.  to  examine  all  street  lamps,  electric 
or  gas,  and  their  location,  and  otherwise  to  perform  the 
duties  of  a  lamp  inspector  in  said  city  of  ,  and  under 
which  employment  the  said  Y.  Z.  was  to  be  paid 
dollars  per  month;  and  the  city  clerk  of  said  city  of 

was  directed  to  draw  orders  in  favor  of  said  Y.  Z.  on  the 
treasurer,  payable  from  the  lamp  fund,  on  the  first  day 
of  each  month,  for  the  amount  as  aforesaid. 

VIII.  That  said  resolution  was  returned  to  said  common 
council  by  the  mayor  of  said  city  of  with  his  dis- 
approval, on  the  ground  that  the  same  was  in  violation  of 
said  civil  service  regulations  and  the  laws  of  the  State  of 

;  that  on  the  day  of  ,  19    ,  the 

common  council  of  said  city  of  ,  at  a  regular  meeting, 

passed  said  resolution  over  the  mayor's  veto,  and  said  resolu- 
tion remains  in  force. 

[Or,  VIII.  That  on  the  day  of  ,   19    , 

the  mayor  of  said  city  of  duly  approved  the  said 

resolution,  and  said  resolution  is  now  in  force.] 

IX.  That  the  employment  of  said  Y.  Z.,  so  directed  to  be 
made  by  said  resolution,  falls  within  Schedule  B,  part  2, 
under  said  civil  service  regulations;  that  said  Y.  Z.  has  not 
passed  any  examination,  as  provided  for  in  said  civil  service 
regulations,  and  required  by  the  civil  service  law,  and 
amendments  thereof,  and  has  not  been  certified  as  eligible 
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to  a  position  in  the  civil  service  of  said  city  of  by 

the  board  of  examiners  duly  appointed  to  conduct  said 
civil  service  examinations,  and  is  not  eligible  to  the  position 
in  said  civil  service  provided  for  in  said  resolution  of  the 
common  council,  nor  does  he  come  within  any  of  the  ex- 
ceptions provided  for  in  said  regulations  or  the  laws  of  the 
State. 

X.  That  unless  restrained  by  this  court,  the  defendant 
,   as  mayor  of  said  city  of  ,   will  enter 

into  the  contract  with  said  Y.  Z.,  as  directed  by  said  resolu- 
tion of  the  common  council;  the  defendant  ,  as 
clerk  of  said  city  of  ,  will  draw  orders  on  the 
treasurer  of  said  city  of  ,  in  favor  of  said  Y.  Z.,  for 
the  sums  of  money  as  directed  by  said  resolution  of  the 
common  council,  and  the  defendant  ,  as  treasurer 
of  said  city  of  ,  will  pay  said  orders;  and  that  in 
consequence  thereof  the  funds  of  said  city-  of  , 
already  raised  in  part  by  taxation  of  the  plaintiff's  property, 
will  be  wrongfully  diverted  and  wasted,  and  plaintiff's 
property  will  be  subjected  to  additional  taxation. 

Wherefoee,  plaintiff  prays  the  judgment  of  this  court, 
restraining  and  enjoining  the  defendant  [mayor]  from  en- 
tering into  any  contract  with  said  Y.  Z.,  as  directed  in  said 
resolution  of  the  common  council;  the  defendant  [clerk] 
from  drawing  any  orders  upon  the  city  treasurer  under  said 
resolution,  and  the  defendant  [city  treasurer]  from  paying 
out  any  sums  of  money  under  said  resolution,  or  upon  any 
orders  drawn  by  virtue  thereof,  and  for  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  just;  and  that  in  the 
meantime  a  temporary  injunction  may  be  issued,  restraining 
the  defendants,  as  prayed  for  in  this  complaint. 
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1398.  To  Restrain  Continued  Payment  of  Salary  to  Un- 
authorized Municipal  Officer.17 

[Sustained  in  Gregory  v.  Simpson,  173  App.  Div.  6,  159 
N.  Y.  Supp.  1016.]  18 
[L  and  II  as  in  Form  1394.] 

III.  That  the  defendant,  Y.  Z.19  was  detailed,  designated 
and  appointed  by  the  board  of  health  of  the  city  as  an  in- 
spector of  plumbing  in  and  for  the  city  in  the  month  of 

,19  ;  that  he  entered  upon  the  discharge  of  the 
duties  of  such  inspectorship  immediately  after  such  appoint- 
ment and  has  ever  since  acted  as  such  inspector;  that  he  is 
receiving  from  the  city  a  salary  of  dollars  per 

month  for  his  services  as  such  inspector. 

IV.  That  the  appointment  of  said  defendant  as  such 
inspector  was  illegal  and  void  for  the  reason  that  before 
entering  upon  the  discharge  of  his  duties  as  such  inspector 
he  had  failed  to  obtain  a  certificate  of  competency  as  re- 
quired by  §  48  of  the  General  City  Law  (Consol. 
Laws,  chap.  21;  Laws  of  1909,  chap.  26);  that  he  has  never 
since  obtained  such  certificate  and  does  not  now  have  or 
possess  such  a  certificate. 

Wherefore  plaintiff  demands  judgment  restraining  the 
defendant  [municipality]  from  continuing  said  defendant 
Y.  Z.  in  his  said  employment,  and  from  continuing  to  pay 
him  a  salary  as  inspector  of  plumbing,  under  said  attempted 
appointment,  and  for  such  other  and  further  relief  as  may 
be  just  with  costs  of  the  action. 

17  Such    an    action    will    lie    only  a  See,    also,    O'Connor    v.    Walsh, 

where    the    facts    establishing    the  83  App.  Div.   179,  82  N.  Y.  Supp. 

illegal  character  of  the  appointment  499. 

are  matters  of  record,  and  the  title  Is  Of  course  the'person  to  whom  the 

to  the  office  is  invalid  as  matter  of  salary  is  being  paid  must  be  made 

law.         Forman    v.    Bostwick,    139  a  defendant.     See  Hicks  v.   Cocks, 

App.    Div.    333,    123   N.    Y.   Supp.  167  App.  Div.  862,  153  N.  Y.  Supp. 

1048;  Greene  v.  Knox,  175  N.  Y.  432.  776. 
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1399.  To  Set   Aside  Audits  of  Claims,  and  Enjoin  Pay- 
ment.20 

I.  [Allege  plaintiff's  capacity  as  a  taxpayer,  as  in  Form 
1394.] 

II.  That  on  or  about  the  day  of  ,  19 
the  defendant,  Y.  Z.,21  presented  to  the  defendants  [names], 
who  then  constituted  the  board  of  town  audit  of  the  town 
of                ,  in  the  county  of                ,  a  certain  claim  for 
[briefly  identify  its  character]  in  the  sum  of                dollars. 

ILL  That  thereafter  and  on  or  about  the  day  of 

,19     ,  said  defendants  composing  said  town  board 
audited,  or  attempted  to  audit,  said  claim  at  the  sum  of 
dollars. 

IV.  [If  illegality  is  claimed:]  That  the  action  of  the  said 
defendants  composing  said  town  board,  in  auditing  said 
claim,  was  and  is  illegal  and  wrongful,  for  the  reason  that 
[state  briefly  the  nature  of  the  illegality].22 

[Or,  if  the  audit  was  collusive,  or  the  claim  so  unfounded  or 
excessive  as  to  indicate  bad  faith  on  the  part  of  the  public  officials 
as  well  as  the  claimant:]  That  the  said  claim  of  the  defendant, 
Y.  Z.,  was  unfounded,  and  was  unjust  and  inequitable,  and 
constituted  no  proper  or  just  claim  against  said  town  of 
,  for  the  reason  that  [state  reason  briefly,  as:]  the 
only  authority  of  law  therefor  was  a  prior  authorization  of 
the  said  town  board  which  had  not  been  given,  and  that  the 
said  claim  was  for  the  repayment  of  alleged  expenses  in- 
curred by  the  defendant,  Y.  Z.,  in  defending  a  proceeding 

20  See,  generally,  the  notes  on  this  has-  been  held  that  he  is  a  necessary 
species  of  taxpayer's  action,  to  party  even  if  the  claim  has  been  paid. 
Form  1394.  See  Form  1400  for  a  Daly  v.  Haight,  163  App.  Div.  234, 
precedent    in    action   to  compel    re-  148  N.  Y.  Supp.  42. 

stitution  of  money  already  paid  out.  n  It  will  not  be  sufficient  to  merely 

21  The  owner  of  the  claim  which  allege  that  the  action  was  illegal, 
has  been  audited  is  a  necessary  party  or  that  the  claim  was  an  illegal  one; 
defendant  in  an  action  to  set  aside  facts  must  be  alleged  from  which  its 
the  audit,  or  to  restrain  payment.  illegal  character  will  appear.  Daly 
Osterhoudt  v.  Supervisors,  98  N.  Y.  v.  Haight,  163  App.  Div.  239,  148  N. 
239;  Armstrong  v.  Fitch,  113  App.  Y.  Supp.  46. 

Div.  317,  99  N.  Y.  Supp.  471.     It 


1586  Abbott's  Forms  of  Pleading 

to  review  an  assessment  of  real  property,  which  proceeding 
had  resulted  in  the  tax  assessment  being  greatly  reduced 
and  an  adjudication  had  been  made  therein  that  the  official 
action  of  said  Y.  Z.  in  making  the  original  assessment  had 
been  taken  in  bad  faith  and  maliciously.23  [Or  otherwise 
indicate  its  character,  so  that  facts  will  appear  supporting  the 
charge  that  the  claim  was  unjust  and  improper,  if  not  abo 
illegal].  That  each  of  the  defendants,  members  of  said 
board  of  town  audit,  knew  all  of  the  aforesaid  facts  and  cir- 
cumstances affecting  the  character  of  said  claim,  at  the  time 
they  audited  the  same,  and  in  making  said  audit  they  did 
not  act  in  good  faith,  but  acted  collusively,  wrongfully  and 
illegally,  and  wrongfully  connived  at  the  payment  of  said 
unjust  and  improper  claim. 

V.  That  unless  restrained  by  the  judgment  of  this  court 
from  so  doing,  the  defendants  [names]  will  order  and  permit 
the  aforesaid  claim  of  the  defendant  Y.  Z.  to  be  paid  out  of 
the  funds  of  said  town,  and  will  pay  the  same  out  of  said 
public  funds,  and  thereby  such  funds  will  be  wasted  and  the 
taxpayers  of  said  town  injured  and  damaged. 

Wheeefobe,  plaintiff  demands  judgment  that  the  afore- 
said audit  of  said  claim  of  the  defendant,  Y.  Z.,  be  set  aside 
and  declared  null  and  void,  that  the  defendants  [names] 
be  enjoined  and  restrained  from  taking  any  proceedings  to 
bring  about  the  payment  thereof,  and  the  defendant  [fiscal 
officer]  be  also  restrained  and  forbidden  to  pay  said  claim 
[until  a  new  audit  thereof  has  been  had  eliminating  the 
charges  therein  which  are  illegal],  and  that  plaintiff  have 
such  other  and  further  relief  as  may  be  just,  and  the  costs 
of  this  action. 

1400.  To  Compel  Restitution  of  Money  Paid  Upon  Illegal 
Claims,  or  Upon  Claims  Collusively  Audited.24 

[Complaint  sustained  in  Wallace  v.  Jones,  182  N.  Y.  37.] 

23  Adapted  from  the  complaint  in  town  board  were  properly  made  de- 
Rockefeller  v.  Taylor,  69  App.  Div.  fendants. 

176,  74  N.  Y.  Supp.  182,  where  it  "  In  the  precedent  plaintiff  made 

was  held  that  the   members  of  the  defendants  the  three  members  of  the 
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I.  [Allege  plaintiff's  capacity  as  a  taxpayer,  as  in  Form 
1394.] 

II.  That  the  defendants  [names]  constitute  the  board  of 
supervisors  of  the  county  of  ,  and  constituted  such 
board  at  the  times  hereinafter  mentioned. 

III.  That  the  defendant  [name]  heretofore  presented 
certain  claims  against  the  said  county,  for  audit  by  said 
board,  for  [state  character  of  claims  briefly,  as)  compensation 
claimed  for  alleged  services,  mileage,  and  disbursements  as 
supervisor  from  the  day  of  ,  19    ,  to  the 

day  of  ,  19     ;  that  such  claims  contained 

various  illegal  and  excessive  charges  against  said  county,  but 
were  collusively  and  fraudulently  audited  at  their  full  amount 
by  said  defendants,  as  hereinafter  particularly  alleged. 

IV.  That  such  illegal  and  excessive  charges  are  specific- 


board  of  supervisors,  and  in  separ- 
ate causes  of  action  charged  each 
with  presenting  false  and  fraudulent 
claims  for  himself,  and  that  in  each 
case  the  claims  had  been  collusively 
and  fraudulently  audited  by  the 
board;  it  was  held  that  such  causes 
of  action  were  properly  joined.  In 
a  later  decision  (122  App.  Div.  497, 
107  N.  Y.  Supp.  288,  aff'd  195  N.  Y. 
511)  it  was  held  that  in  the  absence 
of  proof  of  collusion,  no  recovery 
could  be  had  against  them  for 
moneys  received  by  each  severally. 
If,  however,  the  audited  claims  were 
illegal,  collusion  need  not  be  charged. 
Hicks  v.  Eggleston,  105  App.  Div.  73, 
93  N.  Y.  Supp.  909. 

In  Smith  v.  Hedges,  169  App.  Div. 
115,  154  N.  Y.  Supp.  867,  the  single 
supervisor  who  presented  the  illegal 
claims  was  sued,  the  audit  set  aside, 
and  the  moneys  recovered  for  the 
county. 

A  taxpayer's  action  will  not  lie 
to  set  aside  an  audit  when  the  audit- 
ing-body  had  jurisdiction  to  make 
it,  unless  fraud  or  collusion  be  estab- 


lished; an  excess  or  want  of  jurisdic- 
tion in  making  the  audit  renders  it 
illegal  and  open  to  attack.  See  Smith 
v.  Hedges,  supra,  and  cases  cited. 

The  county  or  municipality  is  not 
a  necessary  party.  Hicks  v.  Cocks, 
167  App.  Div.  862,  153  N.  Y.  Supp. 
776.  Nor  are  the  persons  to  whom 
the  illegal  payments  have  been  made, 
where  the  officials  are  charged  to 
have  made  the  payments  knowing 
them  to  be  illegal.     Id. 

It  must  be  shown  that  the  public 
official  acted  without  power,  or  that 
his  acts  were  tainted  with  corrup- 
tion, fraud,  or  bad  faith  amounting 
to  fraud.  See  Daly  v.  Haight,  170 
App.  Div.  469,  156  N.  Y.  Supp.  538; 
Wallace  v.  Jones,  122  App.  Div. 
497,  107  N.  Y.  Supp.  288,  aff'd  195 
N.  Y.  511. 

The  persons  to  whom  the  illegal 
payments  have  been  made  may  be 
joined  as  defendants,  and  restitution 
also  sought  from  them.  McNeil  v. 
Board  of  Supervisors,  123  App.  Div. 
622,  108  N.  Y.  Supp.  178. 
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ally  shown  in  Schedule  A  hereunto  annexed  and  made  part 
hereof;  that  column  number  one  contains  said  claims  as  so 
audited  and  paid,  and  in  column  two  is  specifically  pointed 
out  the  amount  of  the  illegal  and  excessive  charges  in  the 
various  items  of  claims  so  presented. 

V.  That  the  defendant  [name]  fraudulently  and  wrong- 
fully among  said  items  presented  claims  for  [state  character 
of  item],  when  no  such  services  were  in  fact  rendered,  as  he 
well  knew;  25  [other  allegations  charged  the  illegal  character 
of  certain  other  claims  presented].26 

VI.  That  such  illegal  and  excessive  claims  among  said 
items  were  audited  by  said  board  of  supervisors  at  its  meeting 
held  on  the  day  of  ,  19  ;  that  all  of  the 
defendants  were  present  at  said  meeting,  and  voted  in  favor 
of  auditing  the  same. 

VII.  That  the  defendant  [name],  when  presenting  said 
illegal  and  excessive  claims,  knew  that  the  sums  claimed 
were  in  excess  of  the  legal  fees  allowed  him  by  law,  and  were 
for  services  not  performed  by  him;  that  the  other  defendants 
[names]  also  knew  that  such  claims  were  illegal,  and  for 
services  not  rendered,  and  that  such  claims  were  collusively 
audited  by  said  board  to  aid  defendant  [name]  in  having 
said  illegal  and  excessive  claims  paid  from  the  funds  of  the 
said  county.27 

VIII.  That  said  claims  have  been  heretofore  paid  to  the 
defendant  [name]  out  of  the  funds  of  said  county  by  reason 
of  said  fraudulent  audit. 

Wherefore,  plaintiff  ■  demands  judgment  that  the  de- 
fendants be  adjudged  and  declared  personally  liable  to  the 

25  It  is  essential  that  facts  be  al-  for  such  services  to  the'  amount  of 

leged  showing  the  claims  to  have  been  at  least  a  specified  sum.     Hicks  v. 

illegal  or  fraudulent.     A  mere  char-  Eggleston,    105    App.    Div.    73,    93 

acterization  of  the  claim  as  such  is  N.   Y.  Supp.   909. 

wholly  insufficient.     Daly  v.  Haight,  27  Recovery  against  the  defendants 

163  App.  Div.  239,  148  N.  Y.  Supp.  who  did  not  receive  the  money  may 

46.  be  had  only  on  proof  of  their  collu- 

28  It  will  be  sufficient  to  allege  that  sion.     Wallace  v.  Jones,  195  N.  Y. 

a  particular  item   contains   charges  511. 
in  excess  of  the  legal    rates  allowed 
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said  county  of  for  such  wrongful  and  illegal  audits 

of  claims,  amounting  in  all  to  dollars,  and  that 

said  audits  be  set  aside;  that  restitution  and  recovery  of 
such  amount  to  the  county  be  enforced  against  defendants, 
and  that  they  be  adjudged  to  restore  and  make  good  to  the 
treasury  of  the  county  said  sum  of  dollars,  and  that 

plaintiff  have  such  other  and  further  relief  as  may  be  just, 
with  the  costs  of  this  action. 


1401.  To  Restrain  Officials  from  Incurring  Expenses  Be- 
yond the  Amount  Authorized  by  Statute,  and  to  De- 
clare Void  Obligations  in  Excess  thereof  Already 
Issued. 

[Sustained  in  Gerlach  v.  Brandreth,  34  App.  Div.  197,  54 
N.  Y.  Supp.  479.] 

I  and  II.  [As  in  Form  1394.] 

III.  That  the  powers  and  duties  of  the  president  and  board 
of  trustees  regarding  the  contraction  of  any  debt  or  liability 
upon  or  against  said  [village]  are  regulated  and  prescribed 
by  an  act  of  the  Legislature  of  the  State  of  New  York,  passed 
on  the  day  of  ,  19     ,  constituting  chapter 

of  the  Session  Laws  of  that  year,  as  follows: 

The  said  board  of  trustees  are  empowered  to  assess,  levy 
and  collect  upon  the  real  and  personal  property  within 
the  limits  of  said  village  the  following  tax  and  assessments, 
namely: 

1.  A  sum  not  to  exceed  dollars  in  any  fiscal  year  to 
be  expended  to  defray  the  general  expenses  of  the  said 
village. 

2.  dollars  for  sewerage  and  drainage  to  be  con- 
structed by  the  village. 

3.  The  amount  required  for  the  maintenance  of  the  police 
department,  which  shall  be  determined  and  fixed  by  the  said 
board  at  the  first  regular  meeting  after  the  annual  charter 
election. 

4.  The  several  amounts  of  money  to  be  assessed,  levied  and 
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collected  for  sewers,  macadamizing,  paving  and  improving 
the  streets  of  said  village,  or  other  local  improvement. 

5.  The  said  board  of  trustees  shall  have  no  power  to  con- 
tract any  debt  or  liability  or  enter  into  any  obligation  or 
appropriate  any  money  exceeding  the  said  amounts  men- 
tioned aforesaid. 

IV.  That  the  said  defendants  have  contracted  debts  and 
liabilities  and  have  entered  into  obligations,  and  have  ap- 
propriated money  during  the  fiscal  year  beginning  on  the 
[second  Tuesday]  in  ,  19    ,  and  ending  on  the  [sec- 

ond Tuesday]  in  ,  19    ,  and  have  ordered  drafts 

drawn  upon  the  treasurer  of  the  said  village  therefor,  and 
appropriated  on  the  general  expense  account,  to  be  expended 
to  defray  the  general  expense  of  the  said  village,  a  sum  ex- 
ceeding the  aforesaid  amount  which  by  law  they  were  en- 
titled to  expend,  in  the  sum  of  dollars;  that  the 
drafts  drawn  as  aforesaid,  by  order  of  the  said  defendant 
for  the  last-mentioned  sum  of  dollars,  have  been 
delivered  to  the  defendants  [names],  are  now  outstanding 
in  the  hands  of  said  last  mentioned  defendants,  and  are 
claimed  by  them  and  are  supposed  to  represent  valid  debts  of 
the  said  village;  that  the  said  drafts  and  each  of  them  are 
illegal  and  void  for  reason  aforesaid  as  against  the  aforesaid 
village. 

Wherefore,  plaintiff  demands  judgment: 

1.  That  the  said  defendants  be  enjoined  from  contracting 
any  debt  or  liability  or  entering  into  any  obligation  or  ap- 
propriating any  money  during  the  remainder  of  this  fiscal 
year,  namely,  to  the  [second  Tuesday]  in  ,  19  ,  ex- 
cept for  the  purpose  for  which  the  said  village  has  a  special 
fund,  namely,  for  sewerage  and  drainage,  and  for  the  main- 
tenance of  the  police  department. 

2.  That  the  outstanding  drafts  issued  as  herein  specified 
in  the  hands  of  the  defendants  [names]  be  adjudged  to  be 
illegal  and  void  as  against  the  said  village  of  ;  and 
that  the  said  president  and  board  of  trustees  and  the  said 
treasurer,  as  officers  of  the  said  village,  and  their  successors 
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in  office,  be  forever  enjoined  and  restrained  from  paying  them 
or  any  of  them,  or  ordering  them,  or  any  of  them,  to  be  paid, 
out  of  the  funds  of  the  said  village,  and  that  the  same  be 
ordered  surrendered  and  cancelled. 

3.  For  such  other  and  further  relief  as  may  be  just,  with 
the  costs  of  this  action. 


CHAPTER   LVII 


COMPLAINTS  IN  ACTIONS  TO  RECOVER  STATUTORY  PENALTIES  J 


1  In  this  and  immediately  preced- 
ing and  succeeding  chapters,  com- 
plaints are  presented  in  actions  based 
upon  liabilities  imposed  (though  not 
in  all  cases  created)  by  statute.  Since 
the  division  and  arrangement  of 
the  forms  are  of  but  secondary  im- 
portance, some  statutory  actions  will' 
be  found  elsewhere  than  in  these 
chapters,  when  it  is  thought  that 
this  will  best  subserve  the  convenience 
of  the  practitioner  in  the  use  of  the 
volumes;  e.  g.,  the  forms  in  actions 
for  negligently  causing  death  are 
placed  immediately  after  the  general 
forms  in  actions  for  Negligence; 
in  actions  for  violations  of  statutes 
against  usury,  and  betting  and  gam- 
ing, under  Money  Received. 

Complaints  in  statutory  actions 
depend,  for  their  sufficiency,  upon 
their  affirmatively  showing  that 
all  the  requirements  of  the  statutes 
exist.  The  forms  in  these  volumes 
are  based  upon  the  New  York  stat- 
utes alone  unless  otherwise  indicated, 
and,  when  used  in  other  jurisdictions, 
a  careful  comparison  must  always  be 
made  between  the  provisions  of  the 
corresponding  statutes  of  the  two 
States.  There  is,  however,  enough 
of  general  similarity,  and  even  iden- 
tity, between  the  statutes  of  New 
York  and  those  of  many  other  States, 
to  render  these  forms  of  valuable 
assistance  to  the  practitioners  of 
other  States  by  showing  the  proper 
method  of  averment  of  those  details 
wherein  there  is  an  identity  of  re- 
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quirement,  and  by  suggesting  the 
basic  principles,  notwithstanding  a 
change  of  phraseology  or  of  aver- 
ment may  be  needed. 

To  the  New  York  practitioner 
these  forms  are  presented  as  of  safe 
authority  only  under  the  existing 
(1917)  statutes.  Amendments  are 
of  yearly  birth,  and  a  form  seeking 
to  show  a  statutory  liability,  of  un- 
questionable authority  to-day,  may, 
by  reason  of  subsequent  statutory 
amendment,  be  insufficient  to- 
morrow. See  McCrea  v.  Bedell,  9 
Misc.  372,  29  N.  Y.  Supp.  705.  The 
Session  Laws,  of  later  years  must, 
therefore,  be  examined  for  later 
amendments,  in  every  case,  before 
using  a  particular  form. 

In  actions  founded  upon  a  public 
statute,  it  was  formerly  usual  to  set 
forth  the  statute,  or  at  least  to  refer 
to  it  specifically;  and  this  was  held  to 
be  necessary  where  the  statute  pro- 
vided a  new  form  of  action.  Carris  v. 
Ingalls,  12  Wend.  70.  The  plaintiff 
could  not  recover  upon  the  common 
counts,  such  as  for  money  received, 
unless  the  statute  specially  author- 
ized such  pleading;  but  he  was  re- 
quired to  set  forth  the  facts  showing 
a  case  within  the  statute  (Cole  v. 
Smith,  4  Johns.  193),  and  to  aver 
that  the  defendant's  act  was  against 
the  form  of  the  statute.  Haskel  v. 
Moody,  26  Mass.  162;  Lee  v.  Clarke, 
2  East,  333. 

Under  the  New  York  Code  of 
Civil   Procedure,   it   is   sufficient  to 
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set  forth  the  facts  which  bring  the 
case  within  the  statute,  without  mak- 
ing any  express  reference  to  the 
statute.  Abb.  Brief  on  PL,  2d  ed., 
p.  663.  For  the  court  takes  judicial 
notice  of  the  law. 

In  many  cases,  however,  where  an 
action  would  lie,  as  well  at  common 
law  as  under  the  statute,  and  for  a 
different  measure  of  relief,  or  where 
the  statute  gives  a  brief  form  of 
pleading,  it  will  be  desirable  to  refer 
to  the  statute,  in  order  to  avoid  am- 
biguity. 

The  rule  dispensing  with  setting 
forth  the  statute  applies  to  public 
statutes  of  the  State  where  the  action 
is  brought,  and  to  those  of  the  United 
States;  and  also  to  cases  which  are  to 
be  governed  by  the  principle  of  a 
statute  of  the  mother  country,  which 
became  a  part  of  the  colonial  com- 
mon law.  Abb.  Brief  on  PI.,  2d 
ed.,  p.  663. 

The  laws  of  other  States,  like  laws 
of  a  foreign  country,  must  be  spec- 
ially alleged;  a  general  averment 
as  to  their  effect  is  insufficient; 
and  the  same  rule  applies  to  local 
municipal  ordinances  or  by-laws. 
See  notes  to  those  forms,  Ch.  XLIX. 

In  pleading  a  private  statute,  or  a 
right  derived  therefrom,  it  is  suffi- 
cient to  refer  to  such  statute  by  its 
title  and  the  day  of  its  passage. 
N.  Y.  Code  Civ.  Pro.,  §  530. 

In  pleading  a  statute  which  is  of 
such  a  nature  that  more  than  a 
majority  of  the  Legislature  is  re- 
quired to  pass  it,  it  is  enough  to  al- 
lege that  it  was  duly  passed,  without 
averring  that  such  a  vote  was  had. 
Abb.  Brief  on  PI.,  2d.  ed.,  p.  676; 
Wolfe  v.  Supervisors,  11  Abb.  Pr. 
270,  19  How.  370. 

In  stating  the  facts  of  a  case  under 
a  statute,  care  must  be  taken  to  make 
a  case  clearly  and  completely  within 


the  statute;  and  this  may  generally 
be  best  done  by  pursuing  the  words 
of  the  statute,  adding  such  partic- 
ulars of  time,  place  and  value  as 
may  be  necessary  to  give  definiteness 
and  certainty  to  the  claim ;  although, 
where  the  plaintiff  is  a  stranger  to 
the  transactions,  and  defendant  may 
be  presumed  cognizant  of  them, 
generality  of  statement  is  permitted. 
Abb.  Brief  on  PI.,  2d  ed.,  pp.  665- 
671;  Cole  v.  Jessup,  10  N.  Y.  96; 
Sullivan  v.  Iron  Silver  Mining  Co., 
109  U.  S.  550,  27  Law.  Ed.  1028; 
see  note  8  to  Form  1402. 

It  is  not  necessary  to  aver  a  scienter 
in  the  violation,  unless  the  statute 
gives  the  action  only  for  a  knowing 
violation.  Gaffney  v.  Smith,  6  Hill 
(N.  Y.),  567. 

A  distinct  proviso,  whether  in  the 
same  section  or  another,  furnishing 
mere  matter  of  excuse  for  the  defend- 
ant, need  not  be  negatived;  but,  gen- 
erally, an  exception  incorporated  in 
the  very  clause  invoked  should  be 
negatived.  People  v.  Bradford,  178 
App.  Div.  371,  164  N.  Y.  Supp.  773; 
Rowell  v.  Janvrin,  151  N.  Y.  60. 
The  true  test,  under  the  Code,  is 
this:  If  the  burden  of  proof  is  on  the 
plaintiff,  the  matter  should  be  al- 
leged. If  it  is  a  matter  of  defense, 
to  be  established  by  the  defendant  in 
order  to  make  the  exception  or  pro- 
viso avail  him,  the  plaintiff  need  not 
notice  it.  See  also  note  6  to  Form 
1402. 

Numerous  violations  of  a  single 
provision — e.  g.,  a  single  subdivision 
of  the  section  of  the  statute — may  be 
alleged  in  one  count.  Longworthy 
v.  Knapp,  4  Abb.  Pr.  (N.  Y.)  115; 
People  v.  McFadden,  13  Wend. 
(N.  Y.)  396.  But  there  should  be 
separate  counts  for  violations  of 
distinct  subdivisions.  Gaffney  v. 
Colvill,  6  Hill,  567. 
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1402.  General  Form.2 

I.  [//  the  authority  to  maintain  the  action  is  given  to  some 
official,  allege  that  plaintiff  is  such  official.  If  the  statute  cre- 
ating the  penalty  gives  to  particular  individuals  or  corporations 
the  right  to  bring  the  action  for  its  violation,  allege  facts  showing 
plaintiff  is  one  of  such  class.]  3 

II.  That  on  or  about  the  day  of  ,  19  , 
at  ,4  the  defendant  [here  state  acts  constituting  a  vio- 
lation of  the  statute,  preferably  following  the  words  of  the  stat- 

It  is  a  defense  to   an  action  to  statute  creating  the  penalty  for  the 

recover    a    statutory    penalty    that  purpose  of  informing  the  defendant 

when  the  act  incurring  it  was  done  distinctly  of  the  nature  and  character 

the  Appellate  Division  had  construed  of  the  offense.     People  v.  McCann, 

the  statute  in  a  way  which  would  67  N.  Y.  506;  Schroeder  v.  Becker, 

not  make  defendant  liable  and  such  22  Weekl.  Dig.  261;  Shaw  v.  Tobias, 

decision  had  not  then  been  reversed.  3  N.  Y.  188;  Brown  v.  Hannon,  21 

Hollaman    v.    El   Arco    Mines    Co.,  Barb.  508. 

137  App.  Div.  862,  122  N.  Y.  Supp.  3  A    statute    creating    a    penalty 

852.  must  vest  in  some  person  or  official 

2  In  this  species  of  action  the  com-  the   right   to   maintain   the   action, 

plaint  is  strictly  construed,  and  no  People  v.  Belknap,  58  Hun,  241,  12 

inferences  may  be  brought  to  its  sup-  N.  Y.  Supp.  143;  Town  of  Stamford 

port.  See  Ithaca  Fire  Dept.  v.  Rice,  v.  Calhoun,  69  Misc.  558,  125  N.  Y. 

108  App.  Div.  100,  95  N.  Y.  Supp.  Supp.  495. 

464;  People  v.  Clark,  140  App.  Div.  "  The  place  is  material,  to  the  ex- 

150,  124  N.  Y.  Supp.  1023;  People  v.  tent  of  showing  that  the  act  was  done 

Russ,  138  App.  Div.  433,  122  N.  Y.  within  the  State.    Ithaca  Fire  Dept. 

Supp.  790.    It  is  not  necessary  to  do  v.  Rice,  108  App.  Div.  100,  95  N.  Y. 

so,  but  it  is  usual  to  refer  to  the  Supp.  464. 
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ute,  or  setting  forth  the  facts  more  specifically;5  if  the  statute 
creating  the  penalty  contains  an  exception,  it  is  necessary  for 
plaintiff  to  aver  facts  which  negative  the  existence  of  the  excep- 
tion].6 

III.  That  by  reason  of  the  premises  defendant  has  become 
indebted  to  plaintiff  in  the  sum  of  dollars  7  by  virtue 

of  the  provisions  of  [state  the  title  or  subject-matter  of  the  stat- 
ute, and  name  the  section,  title  and  chapter,  as  the  case  may  re- 
quire, or  in  some  other  similar  manner  refer  to  such  statute].8 

Wherefore  [etc.,  demand  of  judgment]. 


6  See  last  note  to  this  form. 

8  People  v.  Bradford,  178  App. 
Div.  371,  164  N.  Y.  Supp.  773; 
Rowell  v.  Janvrin,  151  N.  Y.  60.  The 
rule  will  not  apply,  however,  when 
the  exceptions  have  really  no  rela- 
tion to  the  facts  alleged  in  the  com- 
plaint. See  People  v.  Lewis,  131 
App.  Div.  336,  115  N.  Y.  Supp.  909. 

This  rule  applies  to  exceptions  only, 
and  does  not  require  that  plaintiff 
should  negative  a  proviso  in  the 
statute;  if  exemption  from  the  opera- 
tion of  the  statute  is  given  by  a 
proviso,  it  is  necessary  for  the  de- 
fendant to  assert  the  proviso  and 
claim  exemption  thereunder. 

The  difference  between  an  excep- 
tion and  a  proviso  may  be  stated  as 
follows:  An  exception,  by  means  of 
express  words  in  the  enacting  clause, 
exempts  something  absolutely  from 
the  operation  of  the  statute;  a  proviso 
defeats  its  operation  conditionally. 
An  exception  takes  out  of  the  statute 
something  that  would  otherwise  be  a 
part  of  its  subject-matter;  a  proviso 
avoids  it  by  way  of  defeasant  or 
excuse.  See  Rowell  v.  Janvrin,  151 
N.  Y.  60,  where  the  subject  is  dis- 
cussed and  authorities  collated. 

'Cumulative  penalties  are  not 
favored  by  the  courts,  and  are  not 
usually  allowed  in  the  absence  of  an 
unmistakable  intent  of  the  Legisla- 


ture to  allow  them.  See  People  v. 
Spencer,  201  N.  Y.  105;  Cox  v.  Paul, 
175  id.  328;  Griffin  v.  Interurban  St. 
Ry.  Co.,  179  id.  438.  In  the  latter 
case  it  is  said:  "The  court  is  of  opin- 
ion that  if  cumulative  recoveries  are 
to  be  permitted,  the  Legislature 
should  state  its  intention  in  so  many 
words."  . 

Where  a  statute  against  the  sale 
of  impure  dairy  products  provided 
that  "the  sale  of  each  one  of  several 
packages  shall  constitute  a  separate 
violation,"  it  was  held  that  a  re- 
covery of  cumulative  penalties  was 
authorized.  People  v.  Abramson, 
208  N.  Y.  138. 

Only  one  penalty  may  be  recovered 
in  a  single  action  (unless  within  Code 
Civ.  Pro.,  §  484,  subd.  10-12),  and 
the  institution  of  an  action  is  con- 
strued as  a  waiver  of  all  previous 
penalties  incurred  other  than  the  one 
made  the  basis  of  the  action.  Grif- 
fin v.  Interurban  St.  Ry.  Co.,  179 
N.  Y.  438. 

8  This  is  a  sufficient  reference  to  the 
statute  when  the  statute  is  judicially 
noticed  and  the  reference  is  made  for 
the  purpose  only  of  informing  de- 
fendant of  the  nature  and  character 
of  the  offense.  It  is  not  sufficient  in 
those  cases  which  depend  upon  a 
violation  of  a  private  act  or  ordi- 
nance, not  judicially  noticed.     (For 
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1403.  For  Denial  of  Equal  Privileges  in  Place  of  Public 
Resort,  or  Accommodations  Because  of  Race,  Creed 
or  Color.9 

[Under  N.  Y.  Civil  Rights  Law,  §§  40,  41.] 

I.  That  at  the  times  hereinafter  mentioned,  defendant 
was  the  [proprietor]  of  a  place  of  public  accommodation, 
viz.,  a  restaurant,  at  No.  Street  in  the  City  of 

[or  otherwise,  according  to  the  fact]. 

II.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  entered  said  [restaurant],10  and  requested  to  be 


method  of  pleading  upon  an  ordi- 
nance, see  Form  1412,  post.)  Chap- 
man v.  Gates,  46  Barb.  313,  54  N.  Y. 
132;  Abbott  v.  Railroad  Co.,  12  Abb. 
Pr.  N.  S.  465;  People  v.  Bull,  10 
Jones  &  S.  19;  McHarg  v.  Eastman, 
35  How.  Pr.  205,  7  Rob.  (N.  Y.)  137; 
People  v.  McCann,  67  N.  Y.  506.  It 
is  not  necessary  to  conclude  with  the 
words  "against  the  form  of  the 
statute.''  People  v.  McCann,  67 
N.  Y.  506;  Hewett  v.  Harvey,  46  Mo. 
368;  Winooski  v.  Gokey,  49  Vt.  282; 
People  v.  Bartow,  6  Cow.  290.  Alle- 
gations as  to  time,  place  and  circum- 
stances are  necessary  for  the  purpose 
of  informing  the  defendant  of  the 
nature  and  extent  of  the  claim  against 
him.  Kee  v.  McSweeney,  15  Abb. 
N.  C.  229,  66  How.  Pr.  447;  Rpediger 
v.  Simmons,  14  Abb.  Pr.  N.  S.  256, 
262.  The  complaint  or  petition  must 
present  a  case  strictly  within  the 
provisions  of  the  statute,  directly 
averring  every  essential  fact.  Under 
statutes  where  the  violation  must  be 
peculiarly  within  the  defendant's 
knowledge,  it  will  ordinarily  be 
sufficient  to  charge  the  offense  in 
the  words  of  the  statute,  giving  dates 
and  place.  See  People  v.  Dorthy, 
20  App.  Div.  308,  46  N.  Y.  Supp.  970 
(aff'd.  156  N.  Y.  237),  and  cas.  cit.; 
County  of  Steuben  v.  Wood,  24  App. 
Div.  442,  48  N.  Y.  Supp.  471.    But 


see,  also,  Village  of  Cortland  v. 
Howard,  1  App.  Div.  131,  73  N.  Y. 
State  Rep.  56,  37  N.  Y.  Supp.  843. 
It  is  unnecessary  to  show  a  failure 
to  pay  the  penalty,  and  the  com- 
plaint need  not  aver  non-payment 
as  in  an  action  on  a  contract.  West. 
Un.  Tel.  Co.  v.  Young,  93  Ind.  118. 

Each  act  claimed  to  constitute  a 
separate  violation  should  strictly  be 
set  out  as  a  separate  cause  of  action; 
but  an  objection  to  a  failure  to  sep- 
arately state  if  made  at  the  trial  may 
be  obviated  by  amendment.  People 
v.  Albion,  etc.,  Co.,  133  App.  Div. 
865,  118  N.  Y.  Supp.  15,  aff'd  201 
N.  Y.  105. 

9  The  sections  were  materially 
amended  in  1913,  and  prior  decisions 
as  to  what  kind  of  a  place  is  within 
the  statute  may  be  inapplicable.  It 
has  been  held  that  a  bootblaeking 
stand  is  not  (Burks  v.  Bosso,  180 
N.  Y.  341),  nor  is  a  dancing  pavilion 
(Johnson  v.  Auburn,  etc.,  R.  Co., 
post),  nor  a  saloon  (Gibbs  v.  Arras 
Bros.,  Court  of  Appeals,  January, 
1917). 

10  Where  the  plaintiff  alleges  a  re- 
fusal to  admit  him  to  a  place  of  public 
amusement,  he  must  allege  and  prove 
an  actual  tender  of  the  entrance  fee 
charged.  Johnson  v.  Auburn,  etc., 
R.  Co.,  169  App.  Div.  864,  156  N.  Y. 
Supp.  93. 
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served  therein,  but  that  defendant  withheld  from  and  denied 
to  plaintiff,  on  account  of  his  [color],11  the  privileges  and 
accommodations  thereof,  and  refused  to  serve  plaintiff  for 
such  reason. 

III.  That  thereby  defendant  violated  the  provisions  of 
section  forty  of  the  Civil  Rights  Law  of  the  State  of  New 
York,  and  is  liable  to  plaintiff  in  the  sum  of  five  hundred 
dollars. 

Wherefore  [etc.,  demand  for  judgment], 

1404.  Against  Railroad  Corporation,  for  Exacting  an  Ex- 
cessive Rate  of  Fare.12 

[Under  N.  Y.  Railroad  Law  (L.  1910,  c.  481),  §  59.] 

I.  That  at  all  the  times  hereinafter  mentioned  defendant 
was,  and  now  is,  a  domestic  corporation  engaged  in  the 
maintenance  and  operation  of  a  line  of  railroad  between 

and  and  elsewhere. 

II.  That  at  the  times  hereinafter  mentioned  the  defendant 
was  entitled  to  ask  and  receive  from  passengers  the  sum  of 

cents  per  mile  as  compensation  to  be  paid  for  trans- 
porting each  passenger  and  his  baggage,  not  exceeding  one 
hundred  and  fifty  pounds  in  weight,  for  each  mile  and  frac- 
tion thereof.13 

III.  That  the  distance  between  said  and 

on  defendant's  said  railroad  is  miles,  and  defendant 

is  entitled  to  ask  and  receive  from  each  passenger,  for  trans- 
portation as  aforesaid,  the  sum  of  dollars  and  no 
more. 

IV.  That  on  or  about  the  day  of  ,  19  , 
and  within  one  year  prior  to  the  commencement  of  this  ac- 

11  The  refusal  must  be  based  upon  505,  where  a  complaint  under  a  sub- 
a  discrimination  because  of  race,  stantially  similar  statute  was  sus- 
creed  or  color.     No  discrimination       tained  against  demurrer. 

unless  so  based  falls  within  the  con-  "  It  is  not  necessary  to  set  out 

demnation  of  the  statute.    Woolcott  the  statutes  showing  the  amount  of 

v.  Shubert,  217  N.  Y.  212.  fare  which  can  be  legally   charged. 

12  The  precedent  is  from  Nellis  v.  Nellis  v.  N.  Y.  Central,  etc.,  R.  Co., 
N.  Y.  Central,  etc.,  R.  Co.,  30  N.  Y.  supra. 
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tion,  plaintiff  applied  at  defendant's  ticket  office  at  said 
to  purchase  a  ticket  for  transportation  of  himself 
[and  his  baggage  of  not  over  said  maximum  weight,  as  afore- 
said] between  said  and  ,  and  was  ready  and 
willing  and  offered  to  pay  for  the  same  the  aforesaid  lawful  _ 
price,  to  wit,  the  sum  of  dollars,  but  defendant's 
agent  demanded  and  received  of  plaintiff  the  sum  of 
dollars,  and  plaintiff  was  compelled  to  pay  and  did  pay 
said  sum  of  dollars,  whereby  defendant  asked  and 
received  from  plaintiff  cents  in  excess  of  the  lawful 
rate  of  fare  as  aforesaid. 

V.  That  such  overcharge  was  not  made  through  inad- 
vertence or  mistake,  but  willfully  and  intentionally  [and 
after  plaintiff  had  explained  the  fact  of  the  excess  charge 
and  had  demanded  transportation  at  the  lawful  rate]. 

VI.  That  by  reason  of  the  premises  defendant  has  be- 
come liable  to  plaintiff  in  the  sum  of  cents,  such  ex- 
cess as  aforesaid,  and  the  sum  of  fifty  dollars  in  addition 
thereto. 

Wherefore  [etc.,  demand  of  judgment]. 

1405.  Against  Street  Railroad  Company,  for  Penalty  for 
Refusing  to  Give  Transfer  Over  Leased  Lines.14 

[Under  Pub.  Serv.  Com.  Law,  §  49,  subd.  7.] 

I.  That  at  the  times  hereinafter  mentioned  defendant 
was  and  now  is  a  street  railroad  corporation,  organized  and 
existing  under  the  laws  of  the  State  of  New  York,  and  owns 
and  operates  a  street  surface  railroad  in  the  City  of  , 
in   the  county  of                ,   which   extends  from 

along  street  to  street,  thence  along 

street  to  [etc.,  describing  route  so  far  as  may  be  necessary]; 
that  said  line  is  hereinafter  referred  to  as  the  [Main  Street 
Line]. 

II.  That  the  Railroad  Company  is  a  street  rail- 

14  From  Munro  v.  Brooklyn  Heights       See    general    note    at    beginning   of 
R.  Co.,  195  N.  Y.  254,  where  a  re-       this  chapter,  and  to  Form  1402. 
covery    by    plaintiff    was    affirmed. 
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road  corporation,  organized  and  existing  under  the  laws  of 
the  State  of  New  York,  and  owns  a  street  surface  railroad 
[a  portion  of]  which  it  had  at  the  times  hereinafter  mentioned 
leased  to  the  defendant,  and  said  defendant  was  at  such 
times  operating  said  line  under  said  lease;  that  [such  portion 
of]  said  leased  line  extended  from  upon 

street  to  street  [etc.],  and  is  hereinafter  referred  to  as 

the  [Halsey  Street  Line].15 

III.  [//  plaintiff  sought  a  continuous  trip  which  would  take 
him  over  another  leased  line  continue  to  allege  as  in  preceding 
paragraph.]  That  all  said  lines  are  with  the  limits  of  the 
said  City  of  ,  and  that  said  [leased  line  or  lines] 
constituted  branches  and  extensions  of  the  defendant's  said 
line.16 

IV.  That  the  said  [Main  Street  Line]  intersects  the  said 
[Halsey  Street  Line]  at  the  intersection  of  street  and 

street. 

V.  That  the  defendant  was  legally  bound  to  carry  between 
any  point  on  the  [Main  Street  Line]  to  any  point  on  the 
[Halsey  Street  Line]  any  passenger  desiring  to  make  one  con- 
tinuous trip  between  such  points,  for  one  single  fare  not 
higher  than  the  fare  legally  chargeable  by  the  defendant 
for  an  adult  passenger,  and  was  bound  upon  demand  and 
without  extra  charge  therefor  to  give  to  each  passenger 
paying  such  single  fare  a  transfer  entitling  such  passenger 
to  one  continuous  trip  from  any  point  on  the  [Main  Street 
Line]  to  any  point  on  the  [Halsey  Street  Line.] 

VI.'  That  on  the  day  of  ,  19     ,  plaintiff 

boarded  one  of  the  cars  upon  the  defendant's  said  [Main 
Street  Line],  going  [west],  at  street,  for  the  purpose  and 
with  the  desire  of  taking  a  continuous  trip  to  [state  where] 
upon  said  [Halsey  Street  Line],  and  paid  to  defendant  five 

15  If    the    plaintiff    took    passage  took  passage.    Mendoza  v.  Met.  St. 

upon  a  leased  line  he  must  allege  R.  Co.,  48  App.  Div.  62,  62  N.  Y. 

that  defendant  owned  and  operated  Supp.  580. 

the  connecting  line  at  the  time  it  16  Necessary  under  Bull  v.  N.  Y. 

leased  the  line  on  which  he  originally  City  R.  Co.,  192  N.  Y.  361. 
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cents,  which  is  the  rate  of  fare  legally  chargeable  by  defend- 
ant for  an  adult  passenger  upon  its  said  line.17 

VII.  That  at  the  time  of  such  payment  of  said  fare,  and 
again  at  the  time  of  leaving  said  Main  Street  car  as  herein- 
after alleged,  plaintiff  duly  demanded  of  defendant  a  transfer 
from  said  car  upon  which  he  was  riding  to  said  [Halsey  Street 
Line],  so  that  plaintiff  might  proceed  to  his  said  destination 
by  said  last  mentioned  line  without  extra  charge;  that  de- 
fendant refused  to  give  plaintiff  the  transfer  so  demanded. 

VIII.  That  when  said  [Main  Street]  car  reached  the  in- 
tersection of  said  [Halsey  Street  Line]  at  street, 
plaintiff  alighted  and  boarded  a  car  upon  said  [Halsey  Street 
Line]  next  coming  to  said  intersection  and  going  [north], 
and  was  required  by  defendant  to  and  did  pay  an  additional 
fare  thereon,  and  thereupon  plaintiff  rode  upon  said  car  to 
his  destination  as  aforesaid. 

IX.  That  by  reason  of  the  premises,  defendant  has  become 
liable  to  plaintiff  in  the  sum  of  fifty  dollars. 

Wherefore  [etc.,  demand  of  judgment]. 

1406.  Against  Gas  or  Electric  Light  Corporation,  for  Failure 
to  Serve  Plaintiff.18 

[Under  N.  Y.  Transportation  Corporations  Law,  §  62.] 
I.  That  at  the  times  hereinafter  mentioned,  plaintiff  was 
the  owner  [or,  the  occupant]  of  premises  known  as 
street,  in  the  city  of  ;  that  defendant  was 

and  now  is  a  domestic  transportation  corporation,  engaged 
in  the  business  of  furnishing  gas  [or,  electric  light]  to  con- 
sumers within  said  city  of  ,  and  that  gas  mains  laid 
down  by  said  defendant  [or,  wires  of  the  defendant]  were  and 
are  within  one  hundred  feet  of  plaintiff's  said  premises. 
[Or,  where  defendant  has  refused  to  continue  supplying  plain- 

17  A    person    who    takes    passage       and  cannot  recover.    Bull  v.  N.  Y. 
merely   for   the   purpose   of    subse-       City  R.  Co.,  192  N.  Y.  361. 
quently  collecting  a  penalty  is  not  18  See  general  note  at  beginning  of 

within  the  provisions  of  the  statute,       this  chapter,  and  also  the  notes  to 

the  general  form,  Form  1402. 
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tiff  with  its  service,™  substitute  for  last  sentence  of  the  foregoing 
paragraph:]  that  prior  to  the  times  hereinafter  mentioned 
plaintiff  was  a  subscriber  to,  and  used  the  gas  [or,  electric 
current]  supplied  by  said  defendant,  in  his  said  premises.20 

II.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  duly  applied  to  defendant  in  writing  to  supply  gas 
[or  electric  light]  for  his  said  premises,  and  then  and  there 
offered  to  deposit  with  defendant  the  amount  of  money  re- 
quired by  it  as  security  for  the  payment  of  whatever  sum 
might  become  due  to  the  defendant; 21  but  defendant  has 
wholly  failed  and  neglected  for  the  space  of  days  to 
supply  gas  [or,  electric  light]  to  plaintiff  as  so  required  by 
him. 

[Or,  where  previous  service  has  been  discontinued:]  II.  That 
on  or  about  the  day  of  ,  19     ,  defendant, 

without  plaintiff's  consent,  unlawfully,  and  in  violation  of 
the  statute,  shut  off  plaintiff's  supply  of  light,  and  has  since 
refused  and  neglected  to  supply  him  with  light;  that  at  the 
time  of  such  shutting  off  of  such  light,  plaintiff  was  not  in- 
debted to  defendant  in  any  sum  whatever  [or,  had  thereto- 
fore, and  on  or  about  the  day  of  ,  19  ,  duly 
tendered  to  defendant  the  full  amount  of  plaintiff's  indebted- 
ness to  defendant,  and  was  thereafter  ready  and  willing  to 
pay  the  same  although  defendant  had  refused  to  receive  it 
when  tendered.22 

III.  That  by  reason  of  the  premises,  defendant  has  for- 
feited, and  is  obligated  to  pay  to  plaintiff  the  sum  of 

19  Such  consumer  is  equally  within  amount  required  as  a  deposit  was 
the  protection  of  the  statute.  Hoch  unreasonable,  he  must  allege  such 
v.  Brooklyn  Borough  Gas  Co.,  117  fact,  and  the  burden  is  on  him  to 
App.  Div.  882,  103  N.  Y.  Supp.  370.  establish  it.    Bennett  v.  Eastchester 

20  The  complaint  by  a  consumer  Gas  Light  Co.,  40  App.  Div.  169,  57 
for  wrongfully  shutting  off  his  supply  N.  Y.  Supp.  847. 

need  not  allege   that  his  premises  22  Where   service   is   discontinued 

are  within  the  required  distance  of  it  is  incumbent  on  defendant  to  allege 

a    main    or    wires.       Hollander    v.  and  prove  a  default  in  payment  or 

Westch.  Lighting  Co.,  79  Misc.  646,  other  justification.    Levine  v.  Brook- 

140  N.  Y.  Supp.  544.  lyn  Union  Gas  Co.,  146  App.  Div. 

"  If    plaintiff    claims    that    the  464,  131  N.  Y.  Supp.  255. 
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dollars,  under  the  provisions  of  §  62  of  the  Transportation 
Corporations  Law. 
Wherefore  [etc.,  demand  for  judgment]. 

1407.  For  Selling  Adulterated  and  Impure  Milk. 

[From  People  v.  Wbodbeck,  55  App.  Div.  277,  67  N.  Y. 
Supp.  38;  People  v.  Buell,  85  App.  Div.  141,  83  N.  Y.  Supp. 
143.]  23 

That  on  or  about  the  day  of  ,  19    ,  at 

,  in  the  County  of  and  State  of  New  York, 

defendant  did  expose  for  sale,  offer  for  sale  and  sell,  a  quan- 
tity of  impure  and  adulterated  milk,  to  wit,  five  cans  of 
milk,  in  violation  of  sections  of   the  Agricultural 

laws,24  and  that  thereby  defendant  has  forfeited  to  the  plain- 
tiff the  sum  of  dollars. 

Wherefore  [etc.,  demand  of  judgment]. 

1408.  For  Selling  Adulterated  and  Misbranded  Foods.25 

[Under  N.  Y.  Agricultural  Law,  §§  200-202.] 
[Complaint  sustained  in  People  v.  Lewis,  131  App.  Div. 
336,  115  N.  Y.  Supp.  909.] 

That  the  defendant,  for  days,26  beginning  on  or 

about  the  day  of  ,  19     ,  at  his  place  of  busi- 

ness in  the  City  of  ,  in  the  State  of  New  York,  did  ex- 

23  The  statute  reads  (§52)  "the  to  be  made  more  definite  to  state  in 
sale  of  each  one  of  several  packages  what  respect  the  milk  was  "adul- 
shall  constitute  a  separate  violation."  terated"  within  the  statute;  or  a, 
A  majority  of  the  court  were  of  opin-  bill  of  particulars  giving  such  speci- 
ion  that  this  complaint  stated  but  a  fication  of  the  plaintiff's  claim  would 
single  cause  of  action  for  a  single  seem  entirely  proper  in  view  of  the 
penalty.  The  pleader,  if  seeking  the  various  definitions  of  "  adulterated 
several  penalties  possible  under  the  milk"  contained  in  the  statute, 
statute,  should  have  carefully  al-  See  People  v.  Woodbeck,  supra; 
leged:  "did  sell  each  one  of  five  People  v.  Bailey,  136  App.  Div.  130, 
several  cans."  120  N.  Y.  Supp.  618. 

The    section    authorizes    the '  re-  26  See  general  note  at  beginning  of  - 

covery  of  cumulative  penalties.    Peo-  this  chapter, 
pie  v.  Abramson,  208  N.  Y.  138.  M  Each  day's  offer  of  sale  consti- 

24  It  is  probable  that  defendant  tutes  a  separate  violation.  Agric. 
can  by  motion  require  the  complaint  Law,  §  202,  as  added  in  1916. 
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pose  for  sale,  offer  for  sale  and  sell  an  article  of  food,  adulter- 
ated and  misbranded  within  the  meaning  of  and  in  violation 
of  §§  200  and  201  of  the  Agricultural  Law,  in  that  the 
said  defendant  did  then  and  there  expose  for  sale,  offer  for 
sale  and  sell  a  certain  substance  or  compound  as  and  for 
lard,  which  was  not  in  fact  lard,  and  was  an  imitation 
of  lard  and  an  adulterated  and  misbranded  article  of  food 
within  the  provisions  of  the  aforesaid  sections;  that  thereby 
defendant  has  forfeited  to  the  plaintiff  the  sum  of 
-  dollars.27 

Wherefore  [etc.,  demand  of  judgment]. 

1409.  Against  National  or  State  Bank,  Exacting  an  Illegal 
Rate  of  Interest.28 

[Under  U.  S.  R.  S.,  §§  5197-8,  and  N.  Y.  Banking  Law 

§74.] 

I.  [Allege  defendant's  incorporation  as  a  Bank;  see  Form 
188.]29 

II.  That  on  or  about  the  day  of  ,  19    ; 
plaintiff  applied  to  said  defendant  for  [a  loan  of 
dollars  upon  his  note  for               months]. 

III.  That  defendant  thereupon  made  said  [loan],  but  in 
so  doing  took,  received,  reserved  and  charged  plaintiff  the 
sum  of  dollars  interest  thereon,  which  is  an  amount 
greater  than  at  the  rate  of  six  per  centum  per  annum,  viz., 

per  cent. 

IV.  That  such  greater  rate  of  interest  was  knowingly 
taken,  received,  reserved  and  charged  by  defendant. 

V.  That  defendant  is  indebted  to  plaintiff  in  the  sum  of 
[twice  the  amount  of  interest  paid],  by  virtue  of  the  provisions 
of  [§  74  of  the  Banking  Law  of  the  State  of  New  York]. 

Wherefore  [etc.,  demand  for  judgment]. 

27  See   as    to   recovery   of    aggre-  charge  constitutes  a  usurious  transac- 
gated  or  cumulative  penalties,  People  tion.    Smith  v.  First  Nat.  Bank,  70 
v.  Spencer,  201  N.  Y.  105;  People  v.  App.  Div.  376,  75  N.  Y.  Supp.  131. 
Abramson,  208  id.  138.  29  Also  applies  to  private  and  in- 

28  Each  renewal  with  similar  excess  dividual  bankers. 
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1410.  For  Illegal  Practice  of  Veterinary  Medicine.30 

[Under  N.  Y.  Public  Health  Law  (L.  1909,  c.  49), 
art.  X.] 

I.  That  beginning  on  or  about  the  day  of  , 
19  :  ,  and  continuously  thereafter  for  a  period  of 
days,31   the   defendant   practiced   veterinary   medicine  at 

,  in  the  county  of  and  State  of  New  York, 

without  having  been  licensed  by  the  regents  of  the  State  of 
New  York  and  registered  to  practice  in  said  county,  and 
without  having  been  at  any  time  previous  to  July  1st,  1895, 
registered  or  legally  authorized  so  to  do. 

II.  That  by  reason  of  the  premises  defendant  has  forfeited 
to  the  plaintiff  the  sum  of  dollars,  by  virtufe  of  the 
provisions  of  Article  X  of  the  Public  Health  Law,  constitut- 
ing chapter  49,  Laws  of  1909. 

Wherefore  [etc.,  demand  of  judgment]. 

1411.  Against  a  Witness  for  Disobeying  a  Subpoena.32 

[Under  N.  Y.  Code  Civ.  Pro.,  §  853.] 

I.  That  at  all  the  times  hereinafter  mentioned,  an  action 
was  pending  in  the  Court,  in  the  county  of  , 
wherein  this  plaintiff  was  [plaintiff]  and  one  M.  N.  was 
[defendant]. 

II.  That  on  or  about  the  day  of  ,  19  , 
at  ,  the  plaintiff  herein  caused  a  subpoena  to  be  duly 
issued  out  of  said  court  and  directed  to  the  defendant  herein, 
commanding  him  to  appear  and  attend  as  a  witness  in  the 
said  court,  in  and  for  the  county  of                ,  on  the 

day  of  ,  19    ,  there  to  give  testimony  in  behalf  of 

the  plaintiff  in  said  action  there  pending;  that  the  testimony 

30  Adapted  from  County  of  Steuben  strictly,  separate  causes  cf  action, 
v.  Wood,  24  App.  Div.  442,  48  N.  Y.  and  should  properly  be  so  pleaded. 
Supp.  471.  But  see  note  on  this  point  to  Form 

31  The  statute  (§  224,  as  amended  1402. 

in  1917)  provides  a  penalty  for  each  32  See,  for  requisites  of  plaintiff's 

offense,    and   for   each    day    during  pleading     and     proof,     Muscott    v. 

which    the    unlawful    practice    con-  Runge,  27  How.  Pr.  85;  Carrington 

tinues.     The  separate  offenses  are,  v.  Hutson,  28  Hun,  371. 
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of  the  defendant  was  material  and  necessary  to  plaintiff  on 
said  trial. 

III.  That  at  the  same  time  the  plaintiff  duly  caused 
cents,  which  were  the  lawful  fees  of  the  said  witness, 

including  mileage,  to  be  duly  paid  [or,  tendered]  to  him.33 

IV.  That  the  defendant,  not  regarding  his  duty,  failed  to 
obey  said  subpcena  and  to  attend  as  so  commanded. 

V.  That  thereby  the  defendant  became  liable  to  plaintiff 
in  the  sum  of  fifty  dollars;  [if  special  damage  has  been  suffered, 
allege  it,3i  as:]  that  the  plaintiff,  when  said  action  was  called 
for  trial,  was  compelled,  for  want  of  the  testimony  of  said  de- 
fendant, without  whose  testimony  he  could  not  safely  pro- 
ceed to  the  trial  of  said  action,  to  move  the  said  court  to 
order  an  adjournment  of  the  trial  of  the  said  action;  and  the 
said  court  did  thereupon  adjourn  the  same,  and  the  plaintiff 
was  thereby  compelled  to  pay  on  said  adjournment  as  the 
necessary  expense  thereof,  dollars,  which  sum  he 
was  so  compelled  to  pay  by  reason  of  the  said  refusal  of  the 
said  defendant,  to  plaintiff's  damage  dollars,  in 
which  said  sum  defendant  is  also  liable  to  plaintiff  in  addition 
to  said  sum  of  fifty  dollars. 

[Or,  V.  That  the  plaintiff,  when  said  action  was  called  for 
trial,  was  nonsuited  for  want  of  the  testimony  of  the  defend- 
ant, and  his  action  was  dismissed,  with  costs  (or  otherwise 
state  the  substance  of  the  judgment  of  nonsuit),  and  the  plaintiff 
was  compelled  to  pay  the  same,  and  the  sum  of 
dollars,  his  costs,  counsel  fees  and  disbursements  in  the  said 
action;  that  the  defendant  in  said  action  has  since  become 
insolvent  (or,  the  demand  upon  which  said  action  was 
brought  has  meanwhile  become  barred  by  the  Statute  of 

33  In  an  action  to  recover  the  stat-  A  form  for  disobeying   a  judge's 

ute  penalty  from  a  witness  who  fails  order,     requiring     the     defendant's 

to  appear,  the  declaration  must  aver  attendance,  may  be  readily  adapted, 

that  the  fees  of  the  witness  were  paid  The  remedy  and  penalty  are  similar, 

or  tendered  to  him;  a  general  allega-  N.  Y.  Code  Civ.  Pro.  §853. 
tion  that  he  was  legally  subpoenaed  34  Or  it  may  be  made  the  basis  of  a 

is  insufficient.     McKeon  v.  Lane,  1  separate  action.    Id. 
Hall,  319. 
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Limitations),  and  the  plaintiff  has  lost  his  demand,  to  recover 
which  said  action  was  brought,  all  which  was  caused  by  said 
refusal  of  the  defendant  to  attend  as  aforesaid,  to  the  plain- 
tiff's damage  dollars;  that  in  addition  thereto  de- 
fendant is  also  liable  to  plaintiff  for  the  penalty  of  fifty  dol- 
lars imposed  by  statute.] 
Wherefore  [etc.,  demand  of  judgment], 

1412.  For  Violation  of  Ordinance.35 

I.  That  at  all  times  hereinafter  mentioned  plaintiff  was, 
and  now  is,  a  municipal  corporation. 

II.  That  heretofore,  and  on  or  about  the  day  of 

,19  ,  the  [board  of  aldermen]  of  the  plaintiff  city 
duly  and  regularly  passed  an  ordinance  entitled  "[set  forth 
title],"  which  said  ordinance  is  as  follows:  [set  forth  so  much  of 
the  ordinance  as  relates  to  the  offense  charged],36  that  thereafter, 
and  on  or  about  the  day  of  ,  19     ,  said  or- 

dinance was  duly  approved  by  the  mayor  of  said  city.37  - 
[If  the  penalty  for  violation  is  provided  elsewhere  than  in  the 
ordinance  quoted,  also  allege  the  ordinance  or  refer  to  the  stat- 
ute or  provision  of  the  charter,  fixing  and  awarding  the  penalty 
for  violation.] 

III.  That  thereafter,  and  on  or  about  the  day  of 

19     ,  the  defendant,  contrary  to  and  in  violation 

36  The  courts  will  not  take  judicial  Charter,  all  courts  in  the  city  shall 
notice  of  a  local  ordinance;  its  exist-  take  judicial  notice  of  its  ordinances, 
ence  must,  therefore,  be  averred  as  The  statutory  power  to  enact  need 
any  other  fact.  Schnaier  &  Co.  v.  not  be  pleaded.  The  precedent  is 
Grigsby,  132  App.  Div.  854,  116  adapted  from  Smith  v.  Lavinus,  8 
N.  Y.  Supp.  455.  The  rule  does  not  N.  Y.  472.  See,  also,  Form  1304. 
obtain  where  the  action  is  brought  in  "  Only  so  much  as  material  to  the 
the  municipal  court  of  the  city  where  offense  charged  need  be  presented, 
the  ordinance  has  been  enacted;  the  See  Green  v.  Indianpolis,  25  Ind.  490; 
trial  and  appellate  courts  will  in  such  Schwab  v.  Madison,  49  id.  329. 
case  take  judicial  notice  of  the  or-  31  An  allegation  that  such  an  or- 
dinance. City  of  Buffalo  v.  Steven-  dinance  was  "duly  and  regularly 
son,  145  App.  Div.  117,  129  N.  Y.  passed"  would  probably  be  sufficient 
Supp.  125.  on  demurrer,  without  averring  de- 

By   L.    1917,    c.    382,    amending  tails   of  its  passage.    See  Smith  v. 

§  1556   of   the   Greater   New   York  Lavinus,  8  N.  Y.  472. 
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of  the  ordinance  aforesaid  [set  forth  the  defendant's  act  in 
terms  so  that  the  violation  of  the  ordinance  clearly  appears].38 

IV.  That  by  reason  of  the  premises,  defendant  has  be- 
come liable  to  plaintiff  in  the  sum  of  dollars  [the 
amount  of  penalty  provided]. 

Wherefore  [etc.,  demand  of  judgment]. 


38  The  act  done  by  defendant  must 
be  averred,  so  that  the  court  can  see 
that  the  ordinance  has  been  violated. 
County  of  Steuben  v.  Wood,  24  App. 
Div.  442,  48  N.  Y.  Supp.  471.  If  the 
ordinance  fix  a  penalty  for  selling 
liquors  "contrary  to  law,"  a  com- 
plaint is  insufficient  which  merely 
charges  that  the  defendant  sold  liquor 
"contrary  to  law,"  and  stated  no 


facts  showing  the  illegality  of  the  sale. 
Village  of  Cortland  v.  Howard,  1 
App.  Div.  131,  73  N.  Y.  State  Rep. 
56,  37  N.  Y.  Supp.  843. 

In  City  of  Ogdensburgh  v.  Lyon,  7 
Lans.  215,  the  court  sustained  a  com- 
plaint on  a  city  ordinance  as  showing 
an  act  by  defendant  which  amounted 
to  a  violation  of  the  ordinance. 
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COMPLAINTS  IN  MISCELLANEOUS  STATUTORY  ACTIONS  * 

I.  Spoliation  op  public  property.  page 

1413.  By  people,  to  recover  for  the  spoliation,  or  other  misappro- 

priation, of  public  property 1609 

II.  Against  municipality. 

1414.  Against  city  or  county,  for  damage  done  by  mob  or  riot. . .   1613 

1415.  Against  municipal  corporation  to  recover  award  given  in 

condemnation  proceedings 1615 

III.  Against  usurper  of  office,  or  franchise. 

1416.  By  people,  on  complaint  of  the  one  entitled,  against  usurper 

of  an  elective  office 1618 

1417.  By  the  same,  against  usurper  of  an  office  not  elective 1621 

1418.  By  the  one  rightfully  elected,  to  recover  damages  from 

usurper  of  office 1622 

1419.  By  people  upon  complaint  of  private  person  against  per- 

sons who  illegally  exercise  corporate  franchises 1623 

IV.  Civil  damage  act. 

1420.  Complaint  under  Civil  Damage  Act  for  damages  caused  by 

sale  of  intoxicants 1625 

V.  Sheriff  and  attaching  creditors  in  aid  of  attachment. 

1421.  By  sheriff,  suing  in  aid  of  attachment 1627 

1422.  The  same,   another  allegation  of   issuance  of  warrant, 

and  levy 1629 

1423.  By  attachment  creditor  and  sheriff  suing  in  aid  of  at- 

tachment, after  judgment  in  original  action 1630 

1424.  By  attachment  creditor  and  sheriff,  suing  in  aid  of  attach- 

ment, after  substituted  service  of  summons,  but  before 
judgment  in  original  action , 1633 

VI.  Against  joint  debtor. 

1425.  Against  a  joint  debtor  who  was  not  personally  summoned 

in  a  previous  action  upon  the  debt 1635 

1  See  general  note  at  beginning  of  Chapter  LVII. 
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VII.  Otheh  statutory  actions.  page 

1426.  By  judgment  creditor,  to  compel  payment  of  amount  be- 

coming due  judgment  debtor,  after  levy  under  garnishee 
execution 1635 

1427.  By  trustee  in  bankruptcy,  to  recover  value  of  property 

transferred  in  violation  of  bankruptcy  law 1639 

1428.  By  attorney  at  law,  to  establish  and  enforce  lien  for  ser- 

vices, when  settlement  has  been  made  by  client 1641 

1429.  To  enjoin  use  of  plaintiff's  name  or  picture  for  advertising 

or  trade  purposes,  and  for  damages 1642 

1430.  By  vendee  under  conditional  sale  agreement,  to  recover 

money  paid,  after  retaking  of  property  by  vendor 1643 

1431.  Against  transferor  of  cause  of  action,  to  enforce  liability 

for  costs  awarded  against  the  transferee 1645 

1432.  To  recover  personal  tax;  against  a  natural  person 1647 

1433.  To  recover  personal  tax;  against  a  corporation 1649 

1434.  By  veteran  against  public  officer  who  refuses  preference  in 

employment  in  public  service 1651 

1435.  By  veteran,  for  damages  for  wrongful  reduction  of  com- 

pensation    1652 

I.  SPOLIATION  OF  PUBLIC  PROPERTY 

1413.  By  People,  to  Recover  for  the  Spoliation,  or  Other 
Misappropriation,  of  Public  Property. 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1969.]  2 

The  People  of  the  State  of  New  York,  by  D.  P.,  their 
attorney-general,  plaintiffs  in  the  above-entitled  action, 
against  W.  M.  T.  and  the  [mayor,  aldermen  and  commonalty 
of  the]  city  of  ,  defendants,  respectfully  shows  and 

alleges : 

I.  That  by  virtue  of  an  act  of  the  legislature  of  the  said 
State  of  ,  passed  on  the  day  of  , 

19  ,  entitled  [stating  title  and  purpose  concisely]  it  was  en- 
acted that  [state  concisely  that  portion  of  statute  material  to 
present  action].3 

2  Superseding  People  v.  Ingersoll,  it  was  held  that  a  motion  to  make 

58  N.  Y.  1,  and  giving  the  right  to  more   definite   and   certain,    and   to 

recover  for  the  spoliation  of  funds  of  separately    state    and    number    the 

the  State,  or  of  any  municipal  or  other  various    claims    and    payments    as 

public  corporation,  board,  etc.,  within  constituting  separate  causes  of  action, 

the  State.     The  precedent  is  from  was  properly  denied. 
People  v.  Tweed,  63  N.  Y.  194,  where  3  All  the  provisions  of  the  Greater 
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II.  That  at  the  passage  of  said  act  one  A.  0.  H.  was  mayor 
of  the  said  city,  one  R.  B.  C.  was  the  comptroller  thereof,  and 
the  said  W.  M.  T.  was  president  of  the  board  of  supervisors 
of  the  said  county;  that  the  said  W.  M.  T.  continued  to  be 
such  president  until  the  day  of  ,  19  ,  and 
the  said  H.  and  C.  respectively  continued  to  hold  their  said 
respective  offices  during  the  time  of  all  the  acts  and  trans- 
actions hereinafter  mentioned. 

III.  That  after  the  passage  of  such  act,  and  on  or  about 
the  day  of  ,  19  ,  with  intent  to  cheat  and 
defraud  the  county  of  ,  and  the  taxpayers  thereof, 
and  the  people  of  the  State  of  ,  the  said  W.  M.  T., 
and  one  J.  W.,  since  deceased,  did  unlawfully  and  fraudu- 
lently contrive,  conspire  and  agree  together  to  procure  false 
and  pretended  claims  to  be  set  up  and  to  be  allowed  and 
paid  in  formal  compliance  with  said  act  and  in  the  manner 
hereinafter  stated. 

IV.  That  after  the  passage  of  such  act,  and  after  the  said 
board  of  three  auditors  in  the  same  act  mentioned  had  held 
the  meeting  hereinafter  mentioned,  and  before  the 

day  of  ,  19    ,  several  pretended  claims,  falsely  al- 

leged and  purporting  to  be  such  liabilities  of  said  county, 
within  the  true  intent  and  meaning  of  the  said  act,  amount- 
ing in  the  aggregate  to  $6,198,957.85,  as  specified  in  the  an- 
nexed schedule  thereof  marked  A,  which  is  made  part  of 
this  complaint,  were  by  the  said  three  auditors,  in  apparent 
and  formal  compliance  with  the  terms  of  said  act,  respec- 
tively certified  to  have  been  so  audited  and  allowed  by  them, 
as  hereinafter  more  particularly  stated. 

V.  That  from  time  to  time,  as  such  certifications  were  re- 
spectively made  known  to  him  or  his  subordinates,  the  said 
comptroller,  in  order  to  provide,  as  prescribed  by  said  act, 
funds  to  pay  the  amount  so  certified,  caused  to  be  issued 

New  York  charter  (L.  1901,  c.  466,  regulating  the  acts  of  a  certain  board 

§  1620)    will    be    judicially    noticed  or  municipality  may  be  considered  a 

without  being  pleaded,  as  the  charter  private  statute,  and  to  be  pleaded 

prescribes.    In  the  absence  of  such  a  as  above, 
provision   an   act   providing   for   or 
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bonds,  as  prescribed  by  said  act,  and  obtained  thereon  from 
bona  fide  purchasers  of  such  bonds,  prior  to  the  said 
day  of  ,  19     ,  the  said  sum  of  dollars,  which 

last-mentioned  sum  was,  in  the  usual  modes  of  keeping 
moneys  officially  received  on  account  of  said  county,  de- 
posited in  the  Bank  of  the  city  of  to  the 
credit  of  an  account  kept  by  the  chamberlain  of  the  city  of 
,  as  county  treasurer  of  the  said  county,  by  virtue 
of  his  said  official  character  as  such  chamberlain. 

VI.  That  the  moneys  so  deposited  as  aforesaid  were  not, 
nor  was  any  of  them,  ever  examined  or  audited  by  the  said 
board  of  three  auditors,  or  by  any  of  them,  and  that  but  one 
meeting  of  such  board  of  auditors  was  ever  held. 

VII.  That  at  such  meeting  no  accounts,  claims  or  liabili- 
ties against  the  said  county,  or  under  said  act,  were  presented 
or  considered,  nor  was  any  other  proceedings  had  thereat, 
except  that  a  paper  was  then  and  there  subscribed  by  the 
said  three  auditors  so  in  said  act  mentioned. 

VIII.  That  such  meeting  was  held  on  the  day  of 
,  in  the  year  last  aforesaid,  and  that  such,  paper 

now  remains  in  the  said  comptroller's  office,  and  is  in  the 
following  words:  [copy  of  minutes]. 

IX.  That  at  the  date  of  such  paper,  and  during  all  the 
pecuniary  transactions  hereinafter  mentioned,  the  said 
J.  W.,  since  deceased,  was  called  and  styled  the  county  au- 
ditor, and  was  the  person  intended  by  that  style  of  office  in 
such  last-mentioned  paper. 

X.'That  said  W.,  or  his  assistants,  to  the  plaintiffs  and 
their  attorney-general  unknown,  from  time  to  time,  after 
the  making  of  such  paper,  and  prior  to  the  said 
day  of  ,  19    ,  acted  upon  the  said  pretended  ac- 

counts of  claims  mentioned  in  Schedule  A  as  aforesaid,  which 
were,  in  point  of  form,  authenticated  conformably  to  the 
requisites  of  such  last-mentioned  paper,  to  each  of  which 
he,  the  said  W.,  attached  a  certificate  of  allowance  or  audit, 
filled  up  as  to  the  amount  and  date  in  his  own  handwriting, 
the  residue  being  in  print;  that  a  blank  form  of  such  certifi- 
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cate  is  contained  in  the  schedule  marked  "C,"  to  this  com- 
plaint annexed  as  a  part  thereof;  whereupon  each  of  the  said 
board  of  three  auditors,  separately,  without  any  investiga- 
tion or  conference  with,  or  the  presence  of  either  of  the  other 
members  thereof,  signed  the  same;  and  thereupon,  by  direc- 
tion of  the  said  comptroller,  a  warrant  for  the  payment  of 
such  claim  was  prepared,  signed  by  the  said  comptroller  and 
countersigned  by  the  said  mayor  and  one  J.  B.  Y.,  then  clerk 
of  the  said  board  of  supervisors,  on  which,  on  the  day  of  the 
date  of  the  same,  the  said  bank,  in  good  faith,  and  without 
any  knowledge  or  notice  of  the  fraudulent  acts,  practices  or 
intents  in  this  complaint  mentioned,  or  of  any  of  them,  did, 
in  the  due  and  ordinary  course  of  business,  for  and  in  behalf 
of  said  county  treasurer,  and  to  the  debit  of  his  said  account, 
pay  to  some  persons  or  person,  to  the  plaintiffs  and  their 
attorney-general  unknown,  on  presentation  of  such  warrant, 
the  amount  thereof,  in  the  usual  method  of  paying  checks 
upon  banks. 

XI.  That  every  warrant  was  in  the  form  usually  and  law- 
fully employed  in  drawing  money  from  the  bank  account  of 
such  county  treasurer  in  payment  of  claims  and  liabilities  of 
the  said  county,  after  such  claims  had  been  duly  audited, 
allowed  and  ordered  to  be  paid  by  the  proper  officers  in  that 
behalf;  and  that  the  schedule  marked  D,  to  this  complaint 
annexed,  and  hereby  made  a  part  thereof,  contains  in  blank 
the  form  of  all  such  warrants. 

XII.  That  the  said  accounts  and  claims  so  pretended  to 
have  been  audited,  and  for  which  warrants  were  so  made 
and  paid  as  aforesaid,  and  which  are  mentioned  in  the  said 
schedule  marked  A,  were  all  false,  fictitious  and  fraudulent, 
and  did  not,  nor  did  any  of  them,  represent  any  liabilities 
or  liability  against  the  said  county,  or  any  real  or  actual 
liabilities  or  liability,  which,  according  to  the  true  intent 
and  meaning  of  said  act  of  the  legislature,  were  directed  to  be 
audited,  provided  for  or  paid,  or  any  just  or  lawful  demand 
whatever. 

XIII.  That  the  said  W.  M.  T.  and  J.  W.,  under  and  in 
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pursuance  of  the  unlawful  and  fraudulent  combination, 
conspiracy  and  agreement  aforesaid  between  them,  and  with 
the  intent  to  cheat  and  defraud  as  aforesaid,  procured  the 
said  false  and  fraudulent  claims  and  accounts  to  be  prepared 
and  made  up,  audited  and  certified  as  aforesaid,  in  the  form 
required  by  the  act  aforesaid,  they,  the  said  W.  M.  T.  and 
J.  W.,  well  knowing  at  the  times  when  he,  the  said  W.  M.  T., 
so  certified  such  claims  respectively,  that  the  said  claims 
were  false,  fictitious  and  fraudulent  as  aforesaid,  and  in  like 
fraudulent  manner  and  with  like  fraudulent  intent  as  last 
aforesaid  obtained  such  warrants  mentioned  in  said  Sched- 
ule A,  and  procured  payment  thereof  from  the  said  bank 
as  aforesaid,  and  fraudulently  obtained  to  their  own  use  the 
said  sum,  so  paid  them  as  aforesaid. 

XIV.  That  the  said  schedule  marked  A  contains  a  state- 
ment of  the  said  warrants  respectively,  showing  as  to  each 
warrant  the  following  particulars,  namely  [stating  them]. 

XV.  That  the  said  money  so  paid  upon  the  said  warrants 
by  the  said  bank,  and  so  obtained  thereon  and  converted 
to  their  own  use  by  the  said  W.  M.  T.  and  J.  W.,  have  not, 
nor  have  any  of  them,  or  any  part  thereof,  been  recovered 
back  or  restored  unto  the  proper  or  lawful  official  receiver, 
depository  or  custodian  thereof,  either  in  specie  or  in  com- 
pensation for  the  same,  or  otherwise. 

XVI.  That  the  said  defendants  [the  mayor,  aldermen  and 
commonalty  of]  the  city  of  ,  set  up  and  pretend  to 
some  right  or  interest  in  the  premises. 

Wherefore  [etc.,  demand  of  judgment]. 

n.  AGAINST  MUNICIPALITY 

1414.  Against  City  or  County,  for  Damage  done  by  Mob 
or  Riot.4 

I.  [Allege  defendant's  corporate  capacity,  as  in  Forms  BJr 
56.] 

4  This  action  is  given  by  the  N.  Y.  tablish  the  statutory  liability,  Adam- 
Gen.  Mimic.  Law,  §  71.  See,  for  a  son  v.  City  of  New  York,  188  N.  Y. 
discussion  of  the  facts  essential  to  es-      255;  Marshall  v.  City  of  Buffalo,  50 
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II.  That  at  and  before  the  times  hereinafter  mentioned 
the  plaintiff  was  [the  occupant  of  the  store  and  basement, 
with  appurtenances,  in  the  building  known  as  No.  , 
in  street,  in  the  said  city — or,  in  in  said 
county — ,  and  therein  conducted  business  as — state  what,  as 
— a  gunsmith,  and  dealer  in  guns,  pistols,  gun  materials  and 
fittings,  and  military  equipments,  fishing  tackle,  apparatus, 
and  equipments].5 

III.  That  on  or  about  the  day  of  ,  19  , 
and  less  than  three  months  before  the  commencement  of 
this  action,6  a  mob  of  disorderly  and  riotous  persons  number- 
ing more  than  ,7  collected  together  in  said  [city], 
and  created  a  riot. 

IV.  That  on  said  day,  without  plaintiff's  consent  or  negli- 
gence contributory  thereto,8  the  said  rioters  broke  into  the 
plaintiff's  said  store  and  premises,  and  destroyed  his  said 
goods  and  merchandise;  that  plaintiff  used  all  diligence  and 
effort  to  prevent  the  breaking  open  of  the  store  and  to  pre- 

App.  Div.  149,  64  N.  Y.  Supp.  411;  create  a  riot.    See  Adamson  v.  City  of 

Duryea  v.  Mayor,  etc.,  10  Daly,  300,  New  York,  188  N.  Y.  255. 

aff'd  100  N.  Y.  625;  Solomon  v.  City  The   fact   that   the   mob   accom- 

of  Kingston,  24  Hun,  562.    At  com-  plished  its  purpose  as  peacefully  as 

mon  law,  a  public  corporation  is  not  possible,  and  bore  no  malice  toward 

responsible.  Western  College  v,  Cleve-  plaintiff  or  any  one  else,  is  imma- 

land,    12  Ohio   St.   375;   Prather  v.  terial.     Marshall  v.  City  of  Buffalo,. 

Lexington,  13  B.  Mon.  559;  Cheaney  63  App.  Div.  603,  71  N.  Y.  Supp.  719, 

v.  Hooser,  9  id.  330;  Williams  v.  New  aff'd  176  N.  Y.  545. 

Orleans,  23  La.  Ann.  507.  8  It  was  held,  not  essential  to  deny 

0  As    to    whether    the    nature    of  negligence  on  the  part  of  the  plaintiff, 

plaintiff's   business   may   affect   the  Wolfe  v.  Supervisors  of  Richmond, 

right  to  recover,  see  Blodgett  v.  City  11  Abb.  Pr.  370,  19  How.  Pr.  370. 

of  Syracuse,  36  Barb.  526.  The  statute,  however,  gives  the  right 

6  This  requirement  that  action  be  of  action  "if"  the  plaintiff's  negli- 
brought  within  three  months  is  in  gence  or  consent  did  not  contribute, 
the  nature  of  a  condition,  not  a  limi-  etc.  The  plaintiff  cannot  usually 
tation.  The  sections  of  the  Code,  point  to  an  allegation  in  this  action 
permitting  an  extension  under  cer-  that  it  was  the  defendant's  negligence 
tain  circumstances,  have  no  applica-  that  caused  the  injury,  and  thus 
tion.  Hill  v.  Supervisors,  119  N.  Y.  bring  himself  within  the  decision  in 
344.  Lee  v.  Troy  Gas  Light  Co.,  98  N.  Y. 

7  It  takes  three  or  more  persons  to  115.    It  will  be  safer  to  insert  the 

allegation  as  in  the  precedent. 
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vent  the  said  destruction  and  injury  of  his  property,  but  was 
unable  to  prevent  the  same;  that  upon  acquiring  knowledge 
of  a  threat  or  attempt  on  the  part  of  said  rioters  to  destroy 
or  injure  his  property,  plaintiff  immediately  notified  the 
mayor  of  said  city  [or,  the  sheriff  of  said  county]  of  all  the 
facts  brought  to  his  knowledge  in  relation  to  such  threat  or 
attempt.9 

[7/  mayor  or  sheriff  is  sued:]  V.  That  the  said  defendant 
— sheriff— had  due  notice  of  the  said  riot  immediately  upon 
its  breaking  out,  but  neglected  and  refused  to  protect  the 
plaintiff's  property,  nor  did  he  attempt  to  do  so.]10 

VI.  That  the  value  of  plaintiff's  said  goods  and  chattels 
so  destroyed  or  injured  by  the  said  rioters  was 
dollars,  and  plaintiff  also  sustained  dollars  damage 
by  the  breaking  of  his  store,  and  injury  to  the  building,  and 
the  breaking  up  of  his  business  for  days  thereafter 
by  reason  of  the  destruction  of  his  said  stock  of  goods. 

VII.  [7/  the  action  is  against  a  city,  it  may  be  necessary  to 
aver  presentation  of  the  claim  before  suit.    See  Form  836.] 

Wherefore  [etc.,  demand  of  judgment]. 

1415.  Against  Municipal  Corporation  to  Recover  Award 
Given  in  Condemnation  Proceedings.11 

I.  That  the  defendant  is  and  was  at  the  time  and  times 
hereinafter  mentioned,  a  municipal  corporation,  created  by 
the  laws  of  this  State  and  situated  therein. 

II.  That  on  or  about  the  day  of  ,  19  , 
plaintiffs  duly  presented  in  writing  to  the  comptroller  of  the 

9  Inability  to  give  such  notice  ex-  n  From  Sage  v.  City  of  Brooklyn, 
cuses  the  plaintiff.  Salisbury  v.  89  N.  Y.  189,  where  judgment  for 
County  of  Wash.,  30  App.  Div.  187,      plaintiff  was  affirmed. 

51  N.  Y.  Supp.  1070.  By  L.  1890,  c.  95,  the  legislature 

10  The  statute  permits  an  action  added  to  the  Code  (§§  3357-84) 
against  the  mayor,  or  sheriff,  if  he  provisions  governing  proceedings  for 
has  been  personally  responsible  for  the  condemnation  of  real  property; 
injury,  by  reason  of  his  refusal  or  its  provisions  give  to  an  award  the 
neglect  to  act.  In  such  action,  the  enforcible  characteristics  of  a  judg- 
allegations  in  this  paragraph  would  ment  (§  3373). 

be  essential. 
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defendant  their  claim  for  awards  hereinafter  set  forth,  and 
upon  which  this  action  is  founded,  for  payment,  and  that 
three  years  and  upward  have  elapsed  since  such  presenta- 
tion of  such  claim;  that  said  comptroller  has  hitherto  wholly 
neglected  and  refused  to  make  such  payment,  alleging  as 
his  reason  for  such  neglect  and  refusal,  the  neglect  and  refusal 
of  defendant  to  provide  him  with  funds  to  pay  the  same,  to 
the  great  damage  8f  the  plaintiffs  as  hereinafter  further 
stated. 

III.  That  plaintiffs  were,  at  the  time  such  awards  were 
so  made,  the  equal  owners  as  aforesaid  in  fee  simple  of 
sundry  lots,  pieces  and  parcels  of  land  as  hereinafter  de- 
scribed. 

IV.  That  on  or  about  the  day  of  ,  19  , 
under  and  in  pursuance  of  an  act  entitled  "An  act  to  widen 
portions  of  Sackett,  Douglass  and  President  streets  and 
otherwise  to  alter  the  commissioners'  map  of  the  city  of 
Brooklyn,"  passed  ,19  ,  and  the  acts  amendatory 
thereof,  to  which  reference  is  made  as  a  part  of  this  com- 
plaint, the  defendant,  claiming  to  exercise  its  right  and  power 
of  eminent  domain,  through  the  park  commissioners  in  said 
acts  named,  undertook  to  take,  and  did  take,  the  said  lands 
of  said  plaintiffs  for  the  purpose  of  opening  and  grading  said 
Sackett  street  or  boulevard  in  said  city  of  Brooklyn;  that 
under  and  in  pursuance  of  such  statutes,  such  proceedings 
were  duly  had  that  there  was  duly  awarded  to  the  plaintiffs 
on  or  about  the  day  of  ,  19  ,  by  the  com- 
missioners of  estimate  and  assessment,  duly  appointed  for 
and  in  the  matter  of  opening  said  Sackett  street  as  follows, 
to  wit : 

[Here  follows  a  statement  of  the  amount  awarded  on  and  a  de- 
scription of  each  lot.] 

V.  That  said  report  and  said  awards,  and  each  of  them, 
were  duly  confirmed  by  the  Supreme  Court  in  and  for  the 
county  of  Kings  on  the  day  of  ,  19  ,  and 
that  thereupon  and  thereby  the  defendant,  the  city  of  Brook- 
lyn, became  indebted  to  the  plaintiffs  as  such  owners  of  said 
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parcels  of  land  as  aforesaid,  in  said  sum  of  dollars, 

and  is  now  indebted  to  the  plaintiffs  herein  in  said  sum,  to- 
gether   with    interest    thereon    from    said  day   of 
,  19     . 

VI.  That  under  and  in  pursuance  of  the  Constitution  and 
laws  of  this  State,  in  such  case  made  and  provided,  it  be- 
came the  duty  of  the  defendant  before  taking  such  lands  as 
aforesaid,  to  take  certain  adequate  and  necessary  steps  and 
measures  to  provide  the  comptroller  of  said  city,  or  its  treas- 
ury, with  sufficient,  adequate  and  certain  means  and  funds 
within  a  reasonable  time  after  such  taking,  whereby  said 
owners  and  all  others,  whose  lands  were  so  taken  for  such 
opening  and  improvement  of  said  Sackett  street,  could  be 
promptly  and  within  a  reasonable  time  paid  by  said  defend- 
ants in  the  sums  then  due  to  said  plaintiffs,  or  to  others  afore- 
said; that  though  the  lands  adjoining  and  belonging  to  the 
said  plaintiffs  were  heavily  assessed  by  said  commissioners, 
in  common  with  all  other  lands  similarly  situated  in  a  large 
sum,  to  wit,  in  the  sum  of  dollars  and  upwards,  for 
alleged  benefits  arising  from  said  Sackett  street  improve- 
ment, and  although  said  plaintiffs  were  require  forthwith 
to  pay  the  same,  and  did  duly  and  promptly  pay  the  same, 
yet  the  defendant,  by  its  failure,  omission  and  gross  negli- 
gence, has  failed,  omitted  and  neglected  to  pay  such  awards 
as  in  duty  bound  by  the  said  Constitution  and  statute  in 
such  case  made  and  provided. 

VII.  That  such  proceedings  were  had  by  and  at  the  in- 
stance of  the  defendant  in  reference  to  such  lands  so  taken 
taken  from  said  plaintiffs  as  aforesaid,  that  said  Sackett 
street  has  been  opened,  graded,  curbed,  paved  and  regulated 
in,  through  and  upon  said  lands  of  said  plaintiffs,  and  is  and 
has  been  for  six  years  last  past  and  upwards  in  the  use,  pos- 
session, occupation,  control  and  alleged  ownership  of  the 
defendant  as  a  public  highway,  through  and  over  which 
travelers  pass  and  repass;  that  said  street  is  exclusively  con- 
trolled by  the  defendant,  and  the  plaintiffs  are  denied  by 
the  defendant  all  use,  control  and  occupancy  of  their  said 
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lands  so  taken,  as  aforesaid,  other  than  in  common  with  the 
public  use  thereof,  as  aforesaid,  for  traveling  purposes. 

VIII.  That  the  defendant,  disregarding  its  legal  duty  in 
the  premises,  and  with  gross  negligence  and  in  violation  of 
the  legal  rights  of  the  plaintiffs,  has  negligently,  corruptly 
and  illegally,  wholly  omitted  and  failed,  for  the  period  of 
seven  years  and  upwards,  to  exercise  its  proper  powers  in 
the  premises  as  required  by  the  said  Constitution  and  laws, 
and  has,  in  violation  thereof,  thereby  taken  private  property 
for  public  use,  without  making  just  or  any  compensation 
therefor,  and  has,  as  aforesaid,  omitted  and  failed  to  pro- 
vide the  said  treasurer  or  such  comptroller  with  the  moneys 
as  required  by  such  Constitution  and  laws  wherewith  to  pay 
such  awards,  and  as  was  its  duty  in  the  premises,  though 
the  defendant,  by  due  diligence  could,  long  before  the  com- 
mencement of  this  action,  have  paid  such  awards  so  due 
as  aforesaid,  or  caused  them  so  to  be  paid,  if  it  had  exer- 
cised its  proper  and  lawful  powers  in  the  premises  as  re- 
quired by  such  Constitution  and  laws. 

IX.  That  if  the  defendant  had  so  performed  its  legal 
duty  in  the  premises  it  would  have  been  able  to  pay  and 
would  have  paid  said  sums  so  due,  as  aforesaid,  in  the  year 
19  ;  that  the  plaintiffs,  upon  the  due  payment  by  the  de- 
fendant to  them  of  said  awards  and  interest  thereon,  are 
ready  and  willing  to  and  will  assign  to  the  defendant  all 
their  right,  title  and  interest  therein,  and  do  thereby  accept 
such  awards,  with  interest  thereon,  as  the  measure  of  dam- 
ages in  this  action,  and  aver  that  such  awards,  with  such 
interest,  correctly  represent  the  amount  of  such  damages. 

Wherefore  [etc.,  demand  of  judgment]. 

HI.  AGAINST  USURPER  OF  OFFICE 

1416.  By  People,  on  Complaint  of  the  one  Entitled,  Against 
Usurper  of  an  Elective  Office.12 

[Under  N.  Y.  Code  Civ.  Pro.,  §§  1948-56.] 

12  From  complaint  in  People  v.  furnishes  the  only  remedy  to  deter- 
Nolan,  101  N.  Y.  539.   This  action     mine  title  to  publio  office.   Matter  of 
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I.  That  during  the  times  hereinafter  mentioned  the  city  of 

was,  and  has  ever  since  continued  to  be,  and  still  is, 
a  municipal  corporation  of  the  State  of  New  York;  that  this 
action  is  brought  upon  the  relation  of  A.  B.,  who  has  given 
security  satisfactory  to  the  Attorney  General  to  indemnify 
the  People  against  the  costs  and.  expenses  of  this  action.12" 

II.  That  in  and  by  the  act  of  the  Legislature  incorporating 
said  city,  and  the  acts  amendatory  thereof,  several  offices  are 
created,  and  methods  and  means  of  filling  the  same  are  pro- 
vided; and  among  such  offices  is  that  of  [name  of  office]  of 
said  city,  and  the  election  of  such  by  the  legal 
voters  of  said  city  is  therein  provided  for;  that  under  and  by 
virtue  of  the  provisions  of  said  acts  an  election  for  the  said 
office  of  ;  among  other  officers  of  said  corporation, 
was  held  in  the  said  city  of  on  the  [second  Tuesday 
of  November,  19  ],  and  such  election  was  then  held  for 
the  purpose  of  electing  some  person  to  fill  the  said  office  of 

of  said  city  for  years  from  the 

day  of  ,  19    ,  that  being  the  time  when  the  term  of 

office  of  the  then  would  expire,  and  the  time  when 

the  term  of  office  of  the  person  elected  at  said  election  would 
commence,  and  which  office  such  person  so  elected  would 
have  a  right  to  hold  during  the  term  for  which  he  was 
elected/  viz.,   for  years  from  the  day  of 

,  19     ,13 
III.  That  at  said  election  so,  as  aforesaid,  held  in  said 
city,  the  above-named  A.  B.  was,  by  the  greatest  number 
of  legal  votes  cast  at  such  election,  duly  and  legally  elected 

Carp,  179  App.  Div.  387.  A  motion  security  must  be  alleged.   Peo.  ex  rel. 

to  make  the  complaint  more  definite  Delehanty  v.   Mclntyre,    179  App. 

and  certain  was  denied  in  10  Abb.  Div.  528. 

N.  C.  471,  63  How.  Pr.  271,  and  deci-  13  A  complaint  for  usurping  an  of- 

sion  of  Special  Term  affirmed  with-  fice   which   has   no   legal   existence 

out  opinion  in  27  Hun,  545.  should  allege  that  defendant  usurped 

The  form   is   also   supported  by  the  duties  of  the  office  specified;  that 

People  v.  Ryder,  12  N.  Y.  433;  People  no  such  office  exists  by  law,  and  that 

v.  Cook,  14  Barb.  259,  8  N.  Y.  67;  the  acts  of  the  defendant  are  without 

People  v.  Thacher,  55  id.  525.  authority  of  law.      People  v.   Car- 

"a  The  fact  of  the  giving  of  the  penter,  24  N.  Y.  86. 
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[officer]  of  said  city  of  for  the  term  of  years, 

to  commence  on  the  day  of  ,   19    ,  and 

this  action  is  brought  upon  the  complaint  of  the  said 
A.B.14 

IV.  That,  notwithstanding  the  election  of  the  said  A.  B.  to 
said  office  by  the  greatest  number  of  legal  votes  cast  at  said 
election,  the  defendant  Y.  Z.  has,  as  plaintiff's  allege  on  their 
information  and  belief,  usurped  and  intruded  into,  and  now 
unlawfully  holds  and  exercises  within  said  city  the  said  office 
of  of  said  city  of  ,  and  unlawfully  claims 

and  assumes  to  be  such  [officer]  of  said  city,  and  to  have  the 
right  to  exercise  the  duties  of-  the  office  for  the  term  of 

years  from  the  day  of  ,  19   .16 

Wherefore,  the  plaintiffs  demand  that  judgment  be  ren- 
dered herein  upon  the  right  of  the  said  A.  B.  to  hold  the  said 
office,  and  also  upon  the  pretended  right  of  the  defendant 
thereto,  and  that  it  be  adjudged  that  the  defendant  has  no 
just  or  legal  right  to  hold,  occupy  or  exercise  the  said  office  of 

of  said  city,  and  has  had  no  such  right  since  the 

day  of  ,  19    ,  and  that  the  said  A.  B.  has 

the  legal  and  just  right  to  hold  the  said  office  for  the  term  of 

years  from  the  day  of  ,  19    ,  and 

that  the  plaintiffs  may  recover  of  the  defendant  the  costs 
of  this  action,  and  that  the  defendant  be  ousted 'and  ex- 
cluded from  said  office  and  be  adjudged  to  pay  to  the  plain- 
tiffs a  fine  of  dollars.16 


11  The  burden  is  on  the  relator  to  25  Abb.  N.  C.  253,  is  given  a  form  of 

make  out  a  better  title  to  the  office  complaint  against  usurpers  of  offices 

than  that  of  the  defendant.    People  in  a  religious  corporation,  the  charg- 

v.  Keator,   169  App.  Div.  368,   154  ing  part  and  prayer  for  judgment  be- 

N.  Y.  Supp.  1007.  ing  substantially  identical  with  this 

It  is  not  necessary  that  relator  show  precedent, 
that  he  has  complied  with  the  require-  M  See  St.  Stephen's  Church  Cases, 

ments  preliminary  to  taking  office.  supra,  for  a  decision  on  the  propriety 

People  v.  Nolan,  supra.  of  imposing  a  fine. 

15  In  St.  Stephen's  Church  Cases, 
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1417.  By  the  Same,  against  Usurper  of  an  Office  not 
Elective.17 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1948.] 

I.  [As  in  Form  1416,  continuing:]  That  at  the  times  here- 
after mentioned,  in  the  municipal  corporation  of  "The  City 
of  New  York,"  there  was,  and  still  is,  an  executive  depart- 
ment created  and  existing  under  the  charter  of  said  city, 
known  as  the  street  department,  the  chief  officer  of  which 
department  is  called  the  street  commissioner,  which  office  of 
street  commissioner  was  and  is  a  public  office  in  said  city. 

[7/  the  relator  was  appointed  to  fill  a  vacancy  in  an  elective 
office  caused  by  death,  resignation  or  otherwise,  of  the  incumbent, 
allege:] 

II.  That  in  the  month  of  ,  19  ,  one  M.  N.  was 
duly  elected  to  said  office,  for  the  term  of  years  from 
the  day  of  ,  19  ,  and  on  said  day  entered 
upon  the  duties  of  said  office  and  discharged  the  duties 
thereof  until  the  day  of  ,  19  ,  when  he 
[died]  whereby  the  office  became,  and  thence,  until  and  at 
the  time  of  the  appointment  hereinafter  referred  to,  contin- 
ued vacant. 

III.  That  [after  said  death,  and]  on  the  day  of 

,  19  ,  the  said  [individual  plaintiff]  was  duly  ap- 
pointed to  said  office  by  the  mayor  of  said  city,  [with  the 
advice  and  consent  of  the  board  of  aldermen  of  said  city,] 
and  thereafter,  and  on  the  same  day,  in  due  form  of  law,  and 
according  to  the  [ordinances  of  the  said  city],  he  gave  suffi- 
cient security  for  the  performance  of  his  duties  as  such  street- 
commissioner  in  the  form  and  amount  for  that  purpose  pre- 
scribed by  the  said  [ordinances],  and  took  and  subscribed, 
before  the  mayor  of  said  city,  and  duly  filed  his  official  oath. 
And  that  he  accepted  such  appointment  and,  in  all  respects, 
qualified  himself  to  assume  such  office,  and  perform  the  du- 
ties thereof. 

IV.  That  the  defendant  claims  to  have  been  appointed  by 

17  This  is,  in  substance,  the  com-      Pr.  220,  which  was  sustained  on  de- 
plaint  in  People  v.  Conover,  6  Abb.      murrer. 
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the  [governor  of  the  State  of  New  York]  to  fill  the  aforesaid 
vacancy  created  by  the  death  of  said  M.  N.,  and  without 
any  other  or  any  legal  warrant,  right  or  grant  whatever,  has 
intruded  into  and  usurped  said  office,  and  still  unlawfully 
holds  and  exercises  the  same. 

Wherefore  [etc.,  demand  of  judgment  as  in  preceding 
form]. 

1418.  By  the  one  Rightfully  Elected,  to  Recover  Damages 
from  Usurper  of  Office.18 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1953.] 

I.  That  heretofore,  and  in  or  about  the  month  of  , 
19  ,  the  People  of  the  State  of  New  York  upon  the  relation 
of  this  plaintiff  duly  commenced  an  action  against  the  de- 
fendant in  the  Supreme  Court  for  the  county  of  , 
for  usurping,  intruding  into,  unlawfully  holding  and  exer- 
cising the  office  of  of  the  city  of  ;  that  there- 
after, and  on  the  day  of  ,  19  ,  the  said 
court  duly  rendered  judgment  in  favor  of  the  said  People 
and  against  the  said  defendant  that  he  be  ousted  and  ex- 
cluded from  said  office,  and  that  he  has  no  legal  or  just  right 
thereto  since  the  day  of  ,  19  ,  but  that 
this  plaintiff  has  had  such  right  since  said  day  and  will  have 
such  right  for  the  term  of                years  therefrom. 

II.  That  said  defendant  has  received  from  the  said  city, 
as  the  salary  belonging  and  appertaining  to  said  office  of 

,  for  and  during  the  period  of  his  said  usurpation, 
to  wit,  from  said  day  of  ,  19     ,  to  the  said 

day  of  the  rendition  of  the  aforesaid  judgment  of  ouster, 


18  Adapted  from  People  v.  Nolan,  The  fact  that  the  defendant  was  in 

101  N.  Y.  539,  affirming  32  Hun,  612,  possession  during  a  portion  of  the 

and  30  id.  484.    The  damages  are  the  time  under  a  judgment  afterwards 

amount  of  salary  drawn  by  defend-  reversed,   does  not  affect  plaintiff's 

ant.    Id.  right  to  recover  the  fees  for  the  whole 

See,  also,  a  form  under  the  com-  time.     Kessel  v.  Yeiser,  102  N.  Y. 

mon-law  action  for  money  received,  114,  6  N.  E.  Rep.  574. 
Form  182. 
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the  sum  of  dollars,  which  said  sum  has  been  so  re- 

ceived by  defendant  to  plaintiff's  use. 

III.  That  by  reason  of  the  premises,  plaintiff  has  been 
damaged  dollars. 

Wherefore  [etc.,  demand  of  judgment]. 

1419.  By  People,  upon  Complaint  of  Private  Person, 
Against  Persons  who  Illegally  Exercise  Corporate 
Franchise.19 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1948.] 

I.  That  this  action  is  brought  on  the  relation  and  informa- 
tion of  A.  R,  who  was,  on  the  day  of  ,  19 

a  stockholder  of  the  Company,  and  who  has  given 

the  security  required  by  law  to  indemnify  plaintiff  against 
the  costs  and  expenses  of  this  action; 19a  that,  on  the  said 

day  of  ,  19    ,  the  said  company,  by  reason  of 

the  expiration  of  its  charter,  as  hereinafter  alleged,  ceased 
to  further  exist  as  a  corporation ;  that  the  said  A.  B.  has  an 
interest  in  the  questions  sought  to  be  determined  in  this 
action,  viz.,  that  the  said  A.  B.  was,  on  the  said  day 

of  ,  19    ,  the  owner  and  holder  of  shares  of 

stock  of  the  Company,  of  the  par  value  of 

dollars  each ;  that  the  attorney-general  has,  as  a  condition  of 
instituting  the  action,  required  the  said  relator  to  give,  and 
he  has  given,  satisfactory  security  to  indemnify  the-  People 
against  the  costs  and  expenses  of  this  action. 

II.  That  the  said  Company  is  the  name  of  a  com- 
bination or  association  of  persons  claiming  and  pretending 
to  be  a  corporation  within  this  State  under  such  name,  claim- 

19  Adapted  from  People  v.  James,  5  extension  had  not  been  legally  ef- 

App.  Div.  412,  39  N.  Y.  Supp.  313,  fected.     It  was  also  held   that  no 

where  it  was  held  that  a  judgment  relief    whatever    could    be    granted 

against  the  individual  defendants  re-  against  the  corporation  in  this  action, 

straining  them  from  exercising  cor-  and  that  the  complaint  was  properly 

porate  franchises  was  proper,  where  dismissed  as  to  it,  although  plaintiffs 

it  appeared  that  the  life  of  the  cor-  had  prayed  for  a  receiver  and  distri- 

poration  had  terminated  by  a  limita-  bution  of  assets,  etc. 
tion  in  its  charter  and  an  attempted  19a  See  note  12a,  supra. 
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ing  corporate  rights  and  franchises  and  doing  corporate  acts, 
without  any  lawful  authority  to  exercise  such  rights  and 
franchises  or  to  do  such  acts;  that  the  said  Com- 

pany claims  and  pretends  to  be  such  corporation,  and  exer- 
cises such  rights  and  franchises  by  reason  of  the  following 
facts : 

On  or  about  the  day  of  ,  19    ,  there 

was  duly  filed  in  the  office  of  the  Secretary  of  State,  and  in 
the  office  of  the  clerk  of  the  county  of  ,  a  certificate 

of  incorporation,  pursuant  to  the  laws  of  the  State  of  New 
York;  that  annexed  hereto,  marked  Exhibit  "A,"  and  hereby 
embodied  in  this  complaint  and  made  a  part  thereof,  is  a 
copy  of  the  certificate  so  filed  and  recorded. 

III.  That  it  was  expressly  agreed  between  the  organizers 
and  incorporators  of  the  said  Company,  and  all  the 
persons  interested  therein,  that  the  said  corporation  was  to 
continue  only  for  a  period  of               years  from  the 

day  of  ,  19    ,  to  wit,  until  the  day  of 

,19    ,  and  that  at  the  expiration  of  that  period  the  cor- 
poration should  go  out  of  existence. 

IV.  That  on  the  said  day  of  ,  19  ,  the 
charter  of  the  said  Company  expired,  and  that  by 
reason  thereof  the  corporate  existence  of  said  company  was 
then  and  there  terminated. 

V.  That  on  the  said  day  of  ,  19  ,  the 
above-named  defendants  were  the  directors  of  the  said 

Company. 

VI.  That  the  said  defendants  are  buying  goods,  making 
notes,  incurring  obligations,  disposing  of  property  in  the 
name  of  the  Company,  and  pretending  to  act  as  a 
body  corporate,  and  that  since  the  day  of  , 
19  ,  when  the  said  charter  expired,  the  defendants  have 
continued,  and1  are  continuing  and  assuming,  to  act  as  a 
corporation  under  the  name  of  the  Company  with- 
out legal  warrant,  and  are  now  acting  as  a  corporation,  and 
are  exercising  corporate  rights,  privileges  and  franchises 
not  granted  to  them  by  the  laws  of  this  State. 


Miscellaneous  Statutory  Actions  1625 

Wherefore,  the  plaintiffs  demand  judgment  against  the 
defendants  that  the  said  defendants  be  perpetually  enjoined 
and  restrained  from  transacting  business  of  the 
Company,  and  that  the  said  defendants  be  enjoined  and  re- 
strained during  the  pendency  of  thi§  action  from  continuing 
the  aforesaid  business,  and  that  the  plaintiffs  recover  the 
costs  of  this  action  and  for  such  other  and  further  relief  as 
to  the  court  may  seem  just  and  proper. 

IV.  CIVIL  DAMAGE  ACT 

1420.  Complaint  Under  Civil  Damage  Act  for  Damages 
Caused  by  Sale  of  Intoxicants.20 

[Under  N.  Y.  Liquor  Tax  Law,  §  42.] 

I.  That  the. plaintiff  is  the  widow  [or,  wife,  or,  child,  etc.] 
of  M:  N.  and  dependent  upon  him  for  her  means  of  support, 
and  that  at  all  the  times  hereinafter  mentioned  the  said 
M.  N.,  the  husband  of  said  plaintiff,  was  a  young  man,  able- 
bodied  and  industrious,  and  supported  himself  and  his  fam- 
ily, including  this  plaintiff,  by  means  of  his  earnings  for  labor 
and  services  which  he  performed;  that  he  left  no  property 
at  the  time  of  his  death,  except  a  few  articles  of  household 
goods,  and  upon  his  death  the  plaintiff  was  left  entirely  des- 
titute of  means  of  support. 

II.  That  at  all  the  times  hereinafter  mentioned  [the  de- 
fendant] Y.  Z.  kept  a  store  for  the  sale  and  dispensing  of 
intoxicating  liquors,  situate  on  the  [west  side  of 
street,  in  the  village  of  ]  in  this  State,  and  intoxi- 
cating liquors  were  sold  therein,  by  said  defendant  Y.  Z.  ; 
[if  the  landlord  is  a  defendant,  add:]  with  the  knowledge  and 
consent  of  the  defendant  W.  X. 

III.  That  on  or  about  the  day  of  ,19     ,21 


20  The  precedent  is  adapted  from  for  the  sale  of  intoxicating  liquors  to 
Quinlan  v.  Welch,  141  N.  Y.  158,  and  the  husband,  an  allegation  that  the 
Lawson  v.  Eggleston,  164  N.  Y.  600,  sales  were  made  in  the  spring  and 
where  judgment  for  plaintiff  upon  summer  of  a  given  year  is  sufficiently 
the  merits  was  affirmed.  definite  as  to  time.    Carrier  v.  Bun- 

21  In  action  by  a  wife  for  damages  stein  (Iowa),  73  N.  W.  Rep.  1076. 
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the  said  Y.  Z.,  or  bis  bartender,  sold  or  gave  to  said  M.  N. 
in  said  store  intoxicating  liquor  to  be  drank  therein  and  which 
was  drank  by  him  in  said  store,  causing  him  to  become  in- 
toxicated 22  and  unable  to  manage  and  control  his  actions, 
and  he  thereupon  and  -on  the  same  day,  and  while  in  such 
state  of  intoxication,  and  in  consequence  thereof,  [state  in- 
jury, as:]  23  wandered  upon  the  railroad  track  of  the 
Railroad  Company  in  the  town  of  ,  in  this  State, 

and  was  run  over  and  killed  by  a  locomotive  and  train  of 
cars. 

[//  owner  of  premises  is  a  defendant:] 

IV.  That  at  all  the  times  herein  mentioned  the  defendant 
W.  X.  was  the  owner  of  the  said  store  and  premises  where 
the  said  intoxicating  liquor  was  sold  and  disposed  of  to  the 
said  M.  N.,  and  the  same  were  leased  to  [the  defendant] 
Y.  Z.,  who  kept  said  store,  by  the  said  defendant  W.  X.,  and 
the  said  W.  X.  permitted  the  same  to  be  occupied  for  that 
purpose,  and  with  full  knowledge  upon  the  part  of  the  de- 
fendant W.  X.  that  intoxicating  liquor  was  to  be  sold  in 
said  store  and  upon  said  premises,  and  was  being  sold  in 
said  store  and  upon  said  premises  at  the  time  of  the  sales 
to  said  M.  N.,  and  had  been  for  a  long  time  prior  thereto. 

V.  That  on  or  about  the  day  of  ,  19  ; 
and  prior  to  the  aforesaid  selling  or  giving  away  of  said  in- 

In  an  action  by  a  wife  to  recover  by  the  intoxicated  condition  of  cer- 

damagea  for  furnishing  husband  with  tain  persons,  including  plaintiff's  hus- 

intoxicating    liquors,    under    Public  band,  in  the  saloon  of  the  defendant, 

Acts  1887,  it  is  proper  to  allege  the  plaintiff's  husband  was  thrown  on 

cause  of   action   a   continuing   flne.  the  floor  and  was  mortally  wounded, 

Wood  v.  Lentz   (Mich.),  74  N.  W.  is  sufficiently  definite  as  to  cause  and 

Rep.  462.  character  of  injury,  in  the  absence  of 

22  Where  the  complaint  did  not  al-  an  application  to  make  more  definite, 
lege  that  the  person  was  made  intoxi-  Simon  v.  State  (Ind.  App.),  47  N.  E. 
cated,  or  that  the  damage  sustained  Rep.  229. 

by  plaintiff  was  in  consequence  of  In  Lawson  v.  Eggleston,  28  App. 

such  person's  intoxication,  held,  that  Div.  52,  52  N.  Y.  Supp.  181,  aff'd 

it  did  not  state  facts  sufficient  to  con-  164  N.  Y.  600,  plaintiff  recovered  for 

stitute  a  cause  of  action.    McEntee  injuries  to  herself  and  for  the  suicide 

v.  Spieheer,  12  Daly  (N.  Y.),  435.  of  her  husband. 

23  A  complaint  which  alleges  that 
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toxicating  liquor  to  said  M.  N.,  plaintiff  gave  written  notice 
to  [the  defendant]  Y.  Z.  and  his  agents,  [or,  employees — or, 
to  the  person  who  so  sold  or  gave  away  such  intoxicating 
liquor  to  said  M.  N.,]  forbidding  such  selling  or  giving  away 
to  said  M.  N. ; 24  that  plaintiff  had  also  given  a  similar  writ- 
ten notice  to  the  defendant  [owner]  and  his  authorized 
agents.  , 

VI.  That  by  reason  of  the  premises  the  plaintiff  has  sus- 
tained damages  in  the  sum  of  dollars. 

Wherefore  [etc.,  demand  of  judgment].2'0 

V.  SHERIFF  AND  ATTACHING  CREDITORS  IN  AID 
OF  ATTACHMENT.26 

1421.  By  Sheriff  Suing  in  Aid  of  Attachment.27 
[Under  N.  Y.  Code  Civ.  Proc.  §  655,  subd.  1.] 
I.  That  at  all  the  times  hereinafter  mentioned  plaintiff 

was  and  now  is  the  sheriff  of  the  county  of  ,  duly 

elected,  qualified  and  acting  as  such. 

24  The  right  of  action  is  made  de-  execution  issued  thereon  and  re- 
peDdent  upon  such  a  notice  having  turned  unsatisfied.  See  Barton  v. 
been  previously  given.  (Liquor  Tax  Palmer  Co.,  87  App.  Div.  35,  83 
Law,  §  42.)     Under  a  statute  requir-  N.  Y.  Supp.  1041. 

ing  written  notice  to  be  given,  and  For  complaint  by  attaching  credi- 

due  return  thereof  made  .to  county  tors  before  judgment,  not  based  upon 

clerk,  the  complaint  need  not  set  out  statute,  see  Form  1498. 
the  notice  and  return  thereof,  but  it  27  Adapted  from  Kelly  v.  Breusing, 

is  enough  to  allege  that  defendant  33  Barb.  123,  aff'g  32  id.  601.    The 

was  duly  and  lawfully  served  with  a  sheriff  need  not  show  the  validity  of 

written  notice  not  to  sell  to  plain-  his  title  to  the  office,  nor  the  jurisdic- 

tiff's  husband.    Riden  v.  Gremm,  97  tion  of  the  court  which  issued  the 

Tenn.  220,  36  S.  W.-Rep.  1097,  35  attachment,    (unless     issued    by    a 

L.  R.  A.  587.  court  of  special  and  limited  jurisdic- 

25  No  action  lies  by  the  parent  of  tion,  when  it  must  be  shown.  Ross 
a  child  under  eighteen  to  recover  v.  Ingersoll,  53  App.  Div.  86,  65  N.  Y. 
damages  for  the  wrongful  sale  to  Supp.  753),  nor  need  he  set  forth  the 
him  of  intoxicating  liquor;  the  statu-  exact  terms  of  the  notice  by  which 
tory  penalty  therefor  is  exclusive,  he  executed  it.  Kelly  v.  Breusing, 
Westbrook  v.  Miller,  98  App.  Div.  supra.  See,  also,  on  last  point, 
590,  90  N.  Y.  Supp.  558.  Naser  v.  First  National  Bank,   116 

28  This  statutory  action  is  not  avail-      N.  Y.  492,  27  N.  Y.  State  Rep.  670, 
able  after  the  lien  of  the  attachment      and  next  form, 
has   merged   in   the  judgment   and 
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II.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  duly  received  a  warrant  of  attachment,  theretofore 
duly  granted  by  Hon.  J.  K,  one  of  the  justices  of  this  court;28 
and  to  plaintiff  directed  and  delivered,  as  such  sheriff,  in  an 
action  against  one  M.  N.,  whereby  plaintiff  was  directed  to 
attach  and  safely  keep  so  much  of  the  property  of  said  M.  N. 
in  said  county  which  said  M.  N.  had,  or  which  he  might  have 
at  any  time  before  final  judgment  in  the  action,  as  would 
satisfy  the  demand  of  the  plaintiff  in  said  action  of 
dollars,  with  costs  and  expenses.29 

III.  That  the  defendant  then  had  in  his  possession 
dollars  belonging  to  M.  N.  [or,  was  indebted  to  the  said  M. 
N.  in  the  sum  of  dollars  for,  here  state  briefly  the 
cause  of  action — or,  had  property  capable  of  manual  delivery 
in  his  possession  belonging  to  said  M.  N.,  and  consisting  of 
— state — of  the  value  of  dollars]. 

IV.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  made  due  levy  upon  said  [property]  under  said  war- 
rant of  attachment  by  delivering  to  and  leaving  with  defend- 
ant 30  a  certified  copy  thereof  with  a  notice  that  plaintiff,  as 
such  sheriff,  did,  by  virtue  of  said  warrant,  attach  the  said 
moneys  in  defendant's  hands  belonging  to  said  M.  N.  [or,  the 
said  indebtedness — or,  all  property  of  said  M.  N.  then  in 
possession  of  defendant — or,  otherwise],  whereupon  the  plain- 
tiff became  entitled  to  receive  from  the  defendant,  and  he 
became  answerable  to  the  plaintiff  for  [said  dollars], 
but  the  defendant  refuses  to  pay  the  same  or  any  part 
thereof  over  to  the  plaintiff,  or  to  account  to  him  therefor.31 

Wherefore  [etc.,  demand  of  judgment]. 

28  A  sufficient  allegation  under  corporation,  service  was  alleged  to 
§  532  of  the  Code,  even  though  the  have  been  made  upon  an  officer,  the 
warrant  was  issued  out  of  a  court  of  complaint  was  held  insufficient  in 
special  and  limited  jurisdiction.  Ross  failing  to  allege  that  defendant  was 
v.  Ingersoll,  53  App.  Div.  86,  65  N.  Y.  a  corporation.  Barton  v.  Palmer  Co., 
Supp.  753.  87  App.  Div.  35,  83  N.  Y.  Supp.  1041. 

29  See  next  form  for  another  prec-  31  Failure  to  serve  the  summons  in 
edent  for  alleging  issuance  and  con-  the  attachment  action  within  the 
tents  of  warrant.  statutory  period  is  a  complete  de- 

30  Where  in  an  action  against  a  fense.     Ross  v.  Ingersoll,   53   App. 
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1422.  The  Same,  Another  Allegation  of  Issuance  of  War- 
rant and  Levy.32 

[Substitute  for  paragraphs  II,  III  and  IV  of  preceding 
form.] 

II.  That  one  M.  N.,  between  ,  19    ,  and 

19    ,  became  indebted  unto  one  0.  P.  in  about  the  sum  of 
dollars ;  that  on  ,  19    ,  said  0.  P.  duly  com- 

menced an  action  in  the  Court  in  this  county  to 

recover  the  amount  of  the  aforesaid  indebtedness,  and  on 
the  same  day  duly  presented  to  a  justice  of  said  court  affi- 
davits, together  with  an  undertaking  in  form  as  by  law  re- 
quired, and  the  summons  in  said  action,  all  in  due  form,  and 
thereupon  said  justice  duly  granted  and  issued  to  plaintiff  as 
said  sheriff  a  warrant  of  attachment  in  said  action,  wherein 
and  whereby  plaintiff  as  said  sheriff  was  commanded  to  at- 
tach so  much  of  the  real  and  personal  property  of  said  M.  N. 
within  said  county  and  not  exempt  from  levy  and  sale  under 
an  execution  as  would  satisfy  the  said  demand  of  said  0.  P., 
with  costs  and  expenses  of  said  action;  that  upon  the  same 
day  plaintiff  duly  served  said  attachment  upon  the  defend- 
ants and  delivered  to  them  a  certified  copy  of  said  warrant 
and  a  copy  of  the  affidavits  upon  which  the  same  was  granted, 
together  with  notice  that  by  said  warrant  all  the  property, 
credits  and  demands  of  said  M.  N.  in  the  hands  of  said  de- 
fendants were  thereby  attached  as  in  said  warrant  com- 
manded, and  plaintiff  then  and  there  demanded  of  the  de- 
fendants payment  to  him,  said  sheriff,  of  the  moneys  [or, 
debt,  or  delivery  of  the  property]  hereinafter  mentioned. 

II.  That  at  the  time  of  the  service  of  said  attachment 
upon  the  defendants  as  aforesaid,  they  had  in  their  posses- 
sion moneys  [or  other  property]  belonging  to  said  M.  N. 
amounting  to  or  of  the  value  of  the  sum  of  dollars, 

Div.  86,  65  N.  Y.  Supp.  753.    Such  he  should  demand  judgment  of  pos- 

defense  would  not  be  available  un-  session  or  damages,  as  in  replevin, 
less  pleaded.  32  From    complaint    in    Almy    v. 

If  plaintiff  seeks  possession  of  an  Thurber,  99  N.  Y.  407. 
article  capable  of  manual  delivery, 
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[or,  that  defendants  then  were  justly  and  truly  indebted 
unto  said  M.  N.  in  the  sum  of  dollars  for  moneys 

theretofore  had  and  received  from  said  M.  N.  for  the  use  and 
benefit  of  said  M.  N.,]  and  which  moneys,  [or,  property,  or 
indebtedness]  were  not  exempt  from  levy  and  sale  under  an 
execution. 

1423.  By  Attachment  Creditor  and  Sheriff  Suing  in  Aid  of 
Attachment;  After  Judgment  in  Original  Action. 

[Under  N.  Y.  Code  Civ.  Pro.,  §§  655,  677;  sustained  in 
Nasar  v.  First  National  Bank,  116  N.  Y.  492,  27  N.  Y. 
State  Rep.  670.] 

I.  That  C.  D.,  one  of  the  plaintiffs  herein,  was  at  the 
times  hereinafter  mentioned  [and  still  is]  the  sheriff  of  the 
county  of  ;  that  before  the  commencement  of  this 
action  this  court,  upon  due  notice  to  said  C.  D.,  duly  made 
an  order  granting  A.  B.,  the  other  plaintiff  herein,  leave  to 
bring  this  action  and  to  join  said  C.  D.,  as  such  sheriff, 
with  him  as  a  co-plaintiff  herein,  and  at  the  time  of  the 
commencing  of  the  action  said  order. was,  and  still  is,  in  full 
force  and  effect.33 

II.  That  on  or  about  the  day  of  ,  19  , 
the  above-named  A.  B.  commenced  an  action  against  F. 
and  L.,  composing  the  firm  of  F.  &  Co.  of  London,  England, 
to  recover  the  sum  of  dollars  [damages  claimed  to 
have  been  sustained  by  said  A.  B.  by  reason  of  the  wrongful 
acts  of  F.  &  Co.],*  and  on  or  about  said  day  the  summons 
therein  was  duly  personally  served  upon  said  F.  within  the 
State  of  New  York;  that  on  or  about  said  last-mentioned 
day  the  said  A.  B.  duly  procured  to  be  made  and  issued  by 
this  court,  in  said  action,  an  attachment,  addressed  and 
directed  and  which  was  duly  delivered  to  C.  D.,  as  said  sheriff 

33  The    leave    required    by    §  677  Failure  to  give  notice  to  the  sheriff 

should  be  granted  by  the  court  in  of  the  application  for  the  order  is  not 

which  the  action  is  to  be  brought.  available  to  a  defendant.     Dunn  v. 

Rogers  v.  Ingersoll,   103  App.  Div.  Arkenburgh,  48  App.  Div.  518,  62 

490,  93  N.  Y.  Supp.  140,  aff'd  185  N.   Y.  Supp.  861,  aff'd  165  N.  Y. 

N.  Y.  592.  669. 
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of  the  county  of  ,  commanding  him,  among  other 

things,  to  attach  and  safely  keep  so  much  of  the  property 
within  said  city  which  said  F.  and  L.,  as  such  partners,  then 
had  or  might  have  at  any  time  before  final  judgment  in 
such  action  as  would  satisfy  said  demand  of  A.  B.  of 
dollars,  together  with  costs  and  expenses. 

III.  That  on  or  about  the  said  day  of 

19     ,  and  at  the  times  hereinafter  mentioned,  the  defendant 
held  and  had  in  his  possession,  custody  and  control,  and 
which  was  owned  by  and  belonged  to  said  F.  &  Co.  a  claim 
v  or  demand  against  one  M.  N.  amounting  to  dol- 

lars, and  upwards,  which  said  sum  was,  on  or  about  , 

19  ,  paid  to  defendants  for  the  account  of  F.  &  Co.  [or 
otherwise  state  briefly  the  facts  showing  the  receipt  or  possession 
by  defendant  of  property  of  the  debtor  in  the  attachment]. 

IV.  That  immediately  after  defendant  had  received  said 

dollars,  as  aforesaid,  in  the  manner  and  for  the 
purposes    aforesaid,    and    while    said  dollars    were 

in  the  possession  of  defendant,  the  said  C.  D.,  as  sheriff  of 
the  said  county  of  ,  duly  served  upon  the  defendant 

the  said  attachment,  by  delivering  to  and  leaving  with  him 
personally  a  certified  copy  thereof,  and  notice  was  then  and 
there  duly  given  to  defendant  by  the  said  C.  D.,  as  sheriff 
as  aforesaid,  that  he  did  by  virtue  of  said  attachment,  at- 
tach the  said  claim  of  F.  &  Co.,  and  all  the  moneys  and 
property  of  F.  &  Co.  then  in  the  possession  of  the  defendant, 
or  which  might  before  final  judgment  in  said  action  come 
into  his  custody,  possession  or  control,  and  said  attach- 
ment is  still  in  full  force  and  effect.34 

V.  That  thereafter  such  other  proceedings  were  had  by  the 

said  A.  B.  in  said  action  against  F.  and  L.,  composing  the 

said  firm  of  F.  &  Co.,  that  on  or  about  the  day  of 

,19     ,   said  A.  B.   duly  recovered  a  judgment 

therein  in  his  favor,  and  against  said  F.  and  L.,  and  compos- 

34  Be  careful  to  allege  facts  show-  the  statute  (Code  Civ.  Pro.,  §  649) 
ing  that  the  sheriff  made  the  levy  in  relating  to  the  particular  species  of 
accordance  with  the  requirements  of      property  attached. 
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ing  said  firm  as  aforesaid,  for  the  sum  of  dollars, 

and  on  or  about  said  last-mentioned  day,  said  judgment  was 
duly  entered  in  said  action  in  the  office  of  the  clerk  of  the 
county  of  ,  and  said  judgment  is  wholly  unpaid 

and  is  in  full  force  and  effect. 

VI.  That  thereafter,  and  on  or  about  the  day  of 

,19  ,  said  A.  B.  caused  to  be  duly  issued  upon 
said  judgment  an  execution,  addressed  and  directed  to  said 
sheriff,  and  which  was  delivered  to  him,  commanding  said 
sheriff,  among  other  things,  to  satisfy  the  said  judgment 
out  of  the  personal  property  of  said  judgment  debtors  which 
had  heretofore  been  levied  upon  by  said  sheriff  by  virtue  of 
said  attachment,  issued  in  said  action  as  aforesaid. 

VII.  That  after  said  sheriff  received  said  execution  as 
aforesaid,  he  duly  caused  a  demand  to  be  made  upon  de- 
fendant that  defendant  deliver  to  said  sheriff,  upon  said 
execution,  the  property  of  F.  &  Co.  which  had  been  attached 
as  aforesaid,  and  defendant  declined,  and  still  declines  so 
to  do;  and  that  said  execution  has  been  returned  by  said 
sheriff  wholly  unsatisfied. 

VIII.  That  by  reason  of  the  premises  plaintiffs  became 
entitled  to  receive  from  defendant,  and  he  became  answer- 
able to  them  for  said  sum  of  dollars  and  that  by 
reason  of  defendant's  refusal  to  deliver  to  said  C.  D.,  as 
sheriff  aforesaid,  the  said  claim  or  demand  of  F.  &  Co.,  as 
aforesaid,  the  plaintiffs  have  sustained  damage  in  the  sum 
of                dollars. 

Wherefore,  plaintiffs  demand  judgment  against  the 
defendant;  that  he  pay  to  the  plaintiff  C.  D.,  as  sheriff,  afore- 
said, the  sum  of  dollars,  to  be  applied  by  said 
sheriff  upon  the  execution  against  F.  &  Co.,  and  for  such 
other  and  further  relief  as  may  be  just,  with  costs  of  this 
action. 
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1424.  By  Attachment  Creditor  and  Sheriff,  Suing  in  Aid 
of  Attachment,  After  Substituted  Service  of  Summons, 
but  Before  Judgment  in  the  Original  Action.35 

[Under  New  York  Code  Civ.  Pro.,  §  655,  subd.  2.] 

I.  [As  in  preceding  form.] 

II.  [As  in  preceding  form  to*  continuing:]  That  on  said 
day  an  order  was  duly  made  and  entered  in  said 
Court,  in  said  action,  directing  the  service  of  the  summons 
in  said  action  upon  the  defendant  by  publication  in  two 
newspapers,  to  wit  [naming  them],  once  a  week  for  six  suc- 
cessive weeks;  that  said  order  contained  a  statement  that 
the  judge  being  satisfied  by  the  affidavits  upon  which  the 
order  was  granted  that  said  plaintiff  could  not,  with  reason- 
able diligence,  ascertain  a  place  or  places  where  the  de- 
fendant would  probably  receive  matter  transmitted  through 
the  post  office,  dispensed  with  the  deposit  of.  any  papers 
therein  [or  otherwise,  according  to  provisions  of  order], 

III.  [Show  compliance  with  the  terms  of  the  order  for  sub- 
stituted service,  as:]  That  thereafter,  and  within  three  months 
after  said  order  was  granted,  to  wit,  on  or  about  the 

day  of  ,  19    ,  the  plaintiff  A.  B.  duly  commenced 

the  publication  of  said  summons,  and  the  notice  to  be  sub- 
joined thereto,  as  prescribed  by  §  442  of  the  Code  of  Civil 
Procedure,  filled  up  as  therein  provided;  and  on  [or,  prior] 
to  said  last-mentioned  day  the  said  plaintiff  caused  the 
summons  and  complaint  in  said  action,  together  with  said 
order  of  publication  and  the  papers  upon  which  the  said 
order  was  made,  to  be  duly  filed  with  the  county  clerk  of 
said  county. 

IV.  That  publication  of  the  summons  in  said  action,  as 
aforesaid,  was  continued  thereafter  for  six  successive  weeks 
to  wit,  until  the  day  of  ,  19  ,  upon  which 
day  service  of  said  summons  became  complete;  that  the 
defendant  in  said  action  did  not  appear  within  twenty  days 
from  said  last-mentioned  day,  but  made  default  therein; 

36  Adapted  from  Whitney  v.  Davis,      aff'g  88  Hun,  168,  35  N.  Y.  Supp. 
148  N.  Y.  256,  42  N.  E.  Rep.  661,      531. 
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that  his  time  to  so  appear  has  heretofore  fully  expired,  and 
that  said  defendant  has  not  appeared. 

V.  [Allege  procuring  of  attachment  and  levy,  as  in  II  and 
IV  of  preceding  form.] 

VI.  [Allege  facts  showing  that  the  other  defendant  had  prop- 
erty at  time  of  levy  in  which  defendant  debtor  had  a  leviable 
interest.] 

VII.  That  the  plaintiff  C.  D.,  as  such  sheriff,  has  here- 
tofore demanded  payment  of  said  sum  of  dollars 
belonging  to  said  defendant  Y.  Z.  [the  debtor],  36  and  in  the 
custody  of  defendant  W.  X.  as  aforesaid  [or,  the  delivery  to 
him  of  the  possession  of  said — chattel —  so  held  by  defendant 
W.  X.],  together  with  all  other  property,  credits  and  demands 
belonging  to  said  defendant  [debtor]  and  in  the  possession  or 
control  of  the  said  defendant  W.  X.,  to  an  amount  equal  to 
the  sum  specified  in  said  warrant,  and  the  costs  and  expenses 
of  the  action;  that  said  defendant  W.  X.  refused,  and  still 
refuses,  to  pay  to  said  plaintiff  C.  D.,  as  such  sheriff,  any 
money,  property  or  thing  in  action  whatsoever.37 

Wherefore,  the  plaintiffs  ask  judgment:  That  the  de- 
fendants make  discovery  of  any  thing  in  action  or  other 
property  belonging  to  said  defendant  Y.  Z.  [debtor],  or 
due  to  him,  or  held  in  trust  for  him;  that  the  defendant 
W.  X.  may  be  adjudged  to  deliver  the  same  to  the  plaintiff 
C.  D.,  as  such  sheriff,  or  otherwise  put  him  in  possession 
thereof,  and  that  the  same  be  applied  upon  said  warrant  of 
attachment  and  in  satisfaction  of  any  judgment  which 
may  be  hereafter  obtained  by  the  plaintiff  A.  B.  in  said 
action  against  said  defendant  Y.  Z.,  and  for  such  other  and 
further  relief  as  may  be  just,  with  costs  of  the  action. 

38  Under  the  Code  provisions,  the  brought  also  authorizes  the  sheriff  to 

attachment  debtor  should  be  made  a  maintain  any  action  that  a  judgment 

defendant.  creditor  might  maintain  in  equity  in 

37  The  section  of  the  Code  (§  655,  aid  of  an  execution,  or  after  return 

subd.  2)  under  which  this  action  is  of  execution  unsatisfied. 
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VII.  AGAINST  JOINT  DEBTOR 

1425.  Against  a  Joint  Debtor,  who  was  not  Personally 
Summoned  in  a  Previous  Action  upon  the  Debt.38 
[Under  N.  Y.  Code  Civ.  Pro.,  §§  1937-8.] 

I.  That  during  the  years  19  ,  and  19  ,  the  defendant 
was  a  co-partner  with  one  M.  N.  and  one  0.  P.,  doing  busi- 
ness under  the  firm  name  and  style  of  M.  N.  &  Company, 
at  ,  in  the  county  of 

II.  [Set  forth  indebtedness  of  the  co-partnership  to  plaintiff, 
as:]  That  on  or  about  the  •  day  of  ,  19  , 
one  L.  M.  made  a  certain  promissory  note  in  writing, 
dated  on  said  day  at  the  city  of  ,  whereby  he  prom- 
ised to  pay  to  the  order  of  said  M.  N.  &  Company, 
months  after  the  date  thereof,  the  sum  of  dollars 
at  the  Bank  in  the  city  of  ,  for  value  re- 
ceived, and  delivered  said  note  to  said  M.  N.  &  Company; 
that  thereafter  and  before  the  maturity  of  said  note,  said 
M.  N.  &  Company  duly  indorsed  and  delivered  said  note 
to  plaintiff  for  value;  that  at  the  maturity  of  said  note  the 
same  was  duly  presented  for  payment  at  the  place  where  the 
same  was  made  payable,  and  payment  thereof  duly  de- 
manded, but  refused,  whereupon  said  note  was  duly  pro- 
tested for  such  non-payment,  at  a  cost  of  dollars 
to  this  plaintiff,  of  all  of  which  the  defendant  and  such  co- 
partnership had  due  notice;  that  said  note  and  protest  fees 
still  remain  unpaid. 


38  This  complaint  must  be  verified.  then  served  with  the  summons,   as 

Code  Civ.  Pro.,  §  1938.  well  as  any  defense  which  may  have 

The  character  of  this  action,  and  subsequently   arisen;   the  fact   that 

the  statutory  modifications  of  pro-  his  co-debtor  raised  the  same  defense 

cedure    therein,    are    discussed    in  in  his  answer  in  the  prior  action,  and 

Hofferberth  v.  Nash,  191  N.  Y.  446  was  beaten  upon  it,  does  not  preclude 

(holding  that  action  is  barred  ten  defendant  from  pleading  it  in  this 

years  from  recovery  of  the  judgment).  action.      Bath    Gas    Light    Co.    v. 

The  defendant  may  set  up  any  de-  Rowland,  84  App.  Div.  563,  82  N.  Y. 

fense  that  he  might  have  interposed  Supp.  841,  aff'd  178  N.  Y.  631,  from 

in  the  original  action  had  he  been  which  the  precedent  is  adapted. 
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[Or  otherwise  allege  a  debt  on  contract  owed .  by  defendant 
jointly  with  another.] 

III.  That   thereafter,    and   in   or   about   the  month  of 

,19    ,  plaintiff  duly  commenced  an  action  on  said 
note   in    the  Court   for    the    county   of  , 

against  the  above-named  defendant  and  his  said  co-partners; 
that  the  summons  in  said  action- was  not  served  upon  the 
above-named  defendant,  but  was  duly  and  personally 
served  upon  the  defendants  M.  N.  and  0.  P.;  and  this  de- 
fendant did  not  appear  therein.39 

IV.  That  thereafter,  and  on  or  about  the  day 
of  ,  19  ,  judgment  was  duly  given  in  said  action 
in  said  court  in  favor  of  this  plaintiff  for  the  sum  of 
dollars  damages  and  costs;  that  said  judgment  provided 
that  it  should  be  satisfied  only  from  the  joint  property  of 
all  of  the  defendants,  and  the  separate  property  of  the  de- 
fendants M.  N.  and  0.  P.  who  alone  were  served  with  the 
summons  and  appeared. 

V.  That  no  part  of  said  judgment  has  been  paid  [except 
the  sum  of  dollars];  [that  execution  upon  said 
judgment  was  duly  issued  upon  the  same,  as  provided  by 
§§  1934  and  1935  of  the  Code  of  Civil  Procedure,  to  the 
sheriff  of  the  county  of  ,  where  said  firm  had  a 
place  of  business;  that  said  execution  was,  before  the  com- 
mencement of  this  action,  returned  wholly  unsatisfied;]  that 
the   sum   of                dollars,    with   interest    thereon   from 

,  19     ,  now  remains  unpaid  upon  said  judgment. 
Wherefore  [etc.,  demand  of  judgment]. 

VII.  OTHER  STATUTORY  ACTIONS 

1426.  By   Judgment    Creditor,    to    Compel    Payment   of 
Amount  Becoming  Due  Judgment  Debtor  After  Levy 
Under  Garnishee  Execution.40 
[Under  N.  Y.  Code  Civ.  Pro.,  §  1391.] 

39  Failure  to   include   these  latter      Nash,  117  App.  Div.  284,  102  N.  Y. 
allegations    may    be    corrected    by       Supp.  317,  aff'd  191  N.  Y.  446. 
amendment  at  trial.    Hofferberth  v.  *°  It  is  not  necessary  that  the  ac- 
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I.  [Allege  recovery  of  plaintiff's  judgment,  as:]  That  here- 
tofore and  on  the  day  of  ,  19     ,  plaintiff 
duly  recovered  a  judgment  against  one  M.  N.,  in  the 
Court,  for  the  county  of               ,  for  the  sum  of 
dollars,  after  due  personal  service  of  the  summons  upon 
said  M.  N. 

II.  That  [on  the  day  of  ,  19  ,  a  tran- 
script of  said  judgment  was  duly  filed  and  said  judgment 
was  duly  docketed  in  the  office  of  the  clerk  of  the  county  of 

,  and]  thereafter  and  on  the  day  of  , 

19     ,  an  execution  upon  said  judgment  against  the  property 
of  said  M.  N.  was  duly  issued  [out  of  the  court] 

to  the  sheriff  of  the.  county  of  ,  wherein  said  M.  N. 

then  resided. 

III.  That    said   execution   was    on   the  day   of 

,19  ,  returned  by  said  sheriff  [wholly]  unsatisfied, 
and  there  is  now  due  and  unpaid  upon  the  said  judgment 
to  plaintiff  the  sum  of  dollars,  with  accrued  in- 

terest from  the  day  of  its  recovery. 

IV.  [If  defendant  has  become  liable  as  the  employer  of  the 
judgment  debtor:]  That  at  the  times  hereinafter  mentioned 
said  M.  N.  was  in  the  employ  of  the  defendant  as  [state] 
at  a  compensation  of  dollars,  payable  in  [monthly 
installments  of  -dollars] ;  [or,  if  defendant  received  in- 
come from  trust  funds  for  the  judgment  debtor,  allege  that  fact, 
or  otherwise  show  receipt  by  defendant  of  moneys  for  the  judg- 
ment debtor  to  which  the  section  will  apply;]  that  on  or  about 
the  day  of  ,  19  ,  there  became  due  and 
payable  by  defendant  to  said  M.  N.,  [as  such  wages,  earn- 

tion  should  be  brought  in  the  same  App.  Div.  568,  91  N.  Y.  Supp.  140; 

court  which  rendered  the  judgment.  Keve  v.   Columbia,   etc.,   Mfg.   Co., 

Van  Wie  v.  Del.  &  Hudson  Co.,  71  159  App.  Div.  738,  144  N.  Y.  Supp. 

Misc.  25,  127  N.  Y.  Supp.  184.    The  961. 

municipal  court  of  New  York  City  Payment  of  the  amount  due  under 

has  jurisdiction  of  the  action  if  the  the  execution  cannot  be  enforced  by 

judgment  has  been  recovered  in  a  summary  order,  but  only  by  means 

court  not  of  record,  but  not  if  it  has  of   this   action.     Matter   of    Pratt, 

been  recovered  in  a  court  of  record.  158  App.  Div.  695,  143  N.  Y.  Supp. 

See  Weisel  v.  Old  Dom.  S.  S.  Co.,  99  1025. 
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ings  and  salary  for  the  month  of  ,  19    ]  the  sum  of 

dollars,  and  a  like  sum  became  due  and  payable 
thereafter  each  month  for  the  period  of  months 

[or  otherwise  according  to  fact],  under  the  continued  employ- 
ment of  said  M.  N.  by  the  defendant  at  said  compensation. 

V.  That  on  or  about  the  day  of  ,  19  , 
on  the  application  of  plaintiff,  and  upon  due  proceedings 
had  in  accordance  with  the  statutes  of  this  State  in  such 
case  made  and  provided,41  [and  on  due  and  satisfactory  proof 
to  said  justice  of  all  the  matters  required  by  statute  to  be 
shown  to  him],  an  order  was  duly  made  by  Hon.  J.  K,  a 
justice  of  said  Court,  directing  that  execution  issue 
out  of  said  court  to  the  sheriff  of  the  said  county  of  , 
against  the  [wages,  earnings  and  salary]  of  said  M.  N.  upon 
the  aforesaid  judgment. 

VI.  That  pursuant  to  said  order,  an  execution  was  on  the 

day  of  ,    19    ,   duly  issued  out  of  said 

court,  to  the  sheriff  of  said  county  of  ,  and 

was  duly  delivered  to  said  sheriff  for  collection,  against  the 
[wages,  earnings  and  salary]  of  said  M.  N.  that  might 
thereafter  become  due  and  owing  to  him  from  the  defend- 
ant, and  further  duly  providing  as  by  said  order  duly  directed 
that  said  execution  should  become  a  lien  and  a  continuing 
levy  upon  the  said  [wages,  earnings  and  salary]  due  and  to 
become  due  to  said  M.  N.,  to  an  amount  equal  to  [ten]  per 
cent  of  said  wages,  earnings  and  salary,  until  said  execution 
and  the  expenses  thereof  were  satisfied  and  paid.42 

VII.  That  on  or  about  the  day  of  ,  19  , 
said  execution  was  duly  presented  by  said  sheriff  to  the  de- 
fendant, and  a  continuing  levy  duly  made  by  said  sheriff 

41  Such  allegation  is  sufficient  to  42  If  defendant  admits  that  the 
show  that  the  order  was  duly  made,  execution  was  duly  issued  and  pre- 
and  it  is  not  necessary  to  allege  in  sented  to  him,  no  proof  of  the  re- 
detail  the  character  of  the  proof  pre-  covery  of  the  judgment  need  be 
sented  to  the  justice  making  the  given.  Reynolds  v.  Harlem  Const, 
order.  Van  Wie  v.  Del.  &  Hudson  Co.,  71  Misc.  446,  128  N.  Y.  Supp. 
Co.,  supra;  Lutkins  v.  Lutkins,  85  682. 
Misc.  148,  148  N.  Y.  Supp.  174. 
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upon  said  wages,  earnings  and  salary  of  said  M.  N.,  due  and 
to  become  due  and  owing  to  him  from  the  defendant,  to  the 
extent  of  [ten]  per  cent  thereof. 

VIII.  On  information  and  belief  that  at  the  time  of  the 
presentation  of  said  execution  as  aforesaid,  no  other  execu- 
tion had  been  issued  pursuant  to  the  provisions  of  Code 
Civ.  Pro.,  §  1391,  against  said  M.  N.,  or  against  his  [wages, 
earnings  and  salary].43 

IX.  That  defendant  has  failed  and  refused  to  pay  to 
said  sheriff  any  portion  of  the  sum  of  dollars,  which 
is  [ten]  per  cent  of  the  wages,  earnings  and  salary  due  and 
thereafter  becoming  due  from  defendant  to  said  M.  N.  at 
the  time  of  and  subsequent  to  the  said  levy  of  said  execu- 
tion, and  payable  to  said  sheriff  thereunder.44 

X.  [Notice  to  defendant  if  a  municipality,  as  in  Form  58.] 
Wherefore  [etc.,  demand  of  judgment.] 

1427.  By  Trustee  in  Bankruptcy  to  Recover  Value  of 
Property  Transferred  in  Violation  of  Bankruptcy 
Law.45 

I.  [Allege  filing  of  petition  in  bankruptcy,  and  appoint- 
ment of  plaintiff  as  trustee,  as  in  Form  115.] 

II.  That  within  four  months  of  the  date  of  filing  said  pe- 

43  While  it  is  no  longer  necessary  Stern  v.  Mayer,  99  App.  Div.  427, 
to  allege  and  prove  that  no  other  91  N.  Y.  Supp.  292,  and  Lesser  v. 
such  execution  was  outstanding,  Bradford  Realty  Co.,  116  App.  Div. 
this  allegation  will  establish  that  212,  101  N.  Y.  Supp.  571.  In  the 
plaintiff's  rights  under  the  levy  made  latter  case  plaintiff  also  alleged  that 
are  not  subordinate  to  any  prior  a  bill  of  sale  given  to  defendant  was 
execution.  intended  to  and  did  operate  as  a 

44  Plaintiff  may  properly  wait  until  mortgage,  and  was  not  filed  as  re- 
the  percentage  due  will  satisfy  the  quired  by  law;  judgment  was  also 
judgment,  or  at  any  rate  amounts  asked  that  such  bill  of  sale  be  ad- 
to  some  substantial  sum.  He  must  judged  to  have  been  given  as  a  mort- 
be  prepared  to  show  what  the  wages  gage;  the  court  held  that  in  such  case 
or  salary  or  income  of  the  judgment  the  action  was  brought  in  equity, 
debtor  amounted  to  within  the  speci-  See,  also,  Form  186,  to  recover 
fied  period.  See  Hubertus  v.  Reilly,  money  paid  to  the  creditor,  and 
88  Misc.  143, 151  N.  Y.  Supp.  775.  forms  Under  Creditors'  Suits  to  set 

46  Adapted    from    complaints    in      aside  preferential  transfers. 
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tition,  and  on  or  about  the  day  of  ,  19    , 

said  [bankrupt]  was  insolvent;  that  said  [bankrupt]  was  on 
said  day  the  owner  and  in  possession  of  certain  personal 
property  consisting  of  [briefly  state]  of  the  value  of 
dollars. 

III.  That  on  said  day  of  ,  19  ,  said 
[bankrupt]  transferred,  and  delivered  said  property  to  the 
defendant,  who  claimed  to  be  a  creditor;  that  said  defendant 
had  at  that  time  reasonable  cause  to  believe  that  said  [bank- 
rupt] was  insolvent,  and  that  it  was  intended  by  said  transfer 
to  thereby  give  him  a  preference  over  other  creditors;  that 
the  effect  of  the  enforcement  of  such  transfer  will  be  to 
enable  the  defendant  to  obtain  a  greater  percentage  of  his 
alleged  claim  than  any  other  of  the  creditors  of  said  [bank- 
rupt] of  the  same  class. 

IV.  That  plaintiff  has  heretofore  duly  demanded  in  writing 
of  the  defendant  the  delivery  of  all  of  said  property  so  trans- 
ferred to  him,  but  defendant  has  neglected  and  refused  to 
transfer  or  deliver  the  same  to  plaintiff,  or  any  part  thereof, 
to  plaintiff's  damage  in  the  sum  of  dollars. 

Wherefore  [etc.,  demand  of  judgment]. 

1428.  By  Attorney  at  Law,  to  Establish  and  Enforce  Lien 
for  Services,  When  Settlement  has  been  Made  by 
Client.46 

[Under  N.  Y.  Judiciary  Law,  §§  474,  475.] 

I.  [Allege  plaintiff's  occupation  as  attorney,  as  in  Form  271.] 

II.  [Allege  the  retainer,  as:]  That  on  or  about  the 

day  of  ,  19    ,  the  defendant,  Y.  Z.,  retained  plain- 

tiff as  his  attorney  to  commence  and  prosecute  an  action 
for  him  as  plaintiff  therein  against  the  defendant,  W.  X., 
[briefly  state  its  general  character,  as]  for  damages  for  personal 
injuries  sustained  by  said  defendant  Y.  Z.  through  the  neg- 
ligence of  the  defendant,  W.  X.;  that  at  the  time  of  said  re- 


46  The  precedent  is  adapted  from  191  N.  Y.  544;  Fisher-Hansen  v. 
the  complaints  in  Sargent  v.  McLeod,  Brooklyn  Heights  R.  Co.,  173  N.  Y. 
209  N.  Y.  360;  Oishei  v.  Pa.  R.  Co.,       492. 
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tainer,  defendant  Y.  Z.  agreed  that  plaintiff  should  have 
as  his  compensation  [state  amount  or  percentage  of  recovery,  as] 
per  cent  of  the  amount  of  any  settlement,  and 
per  cent  of  the  amount  recovered  after  trial,  and 
plaintiff  accepted  said  retainer  and  agreed  to  serve  said 
Y.  Z.  as  his  attorney  for  such  compensation.47 

III.  That  thereafter  and  on  the  day  of 
19    ,  plaintiff  duly  commenced  an  action  in  the 

court  upon  the  aforesaid  cause  of  action,  that  the  defendant 
W.  X.  appeared  therein  by  attorney  and  served  an  answer, 
and  that  said  action  was  pending  at  the  time  of  the  settle- 
ment between  the  defendants  herein  as  hereinafter  alleged. 

IV.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  W.  X.  and  the  defendant  Y.  Z.,  without  any 
notice  to  plaintiff,  agreed  upon  and  arranged  a  settlement 
of  said  pending  action,  wherein  and  whereby  in  considera- 
tion of  the  execution  and  delivery  by  said  Y.  Z.  to  said  W.  X. 
of  a  general  release,  releasing  said  W.  X.  of  and  from  all  claim 
and  demand  whatever  arising  from  the  matters  and  things 
set  forth  in  the  complaint  in  said  action,  defendant  W.  X. 
agreed  to  pay  [and  did  pay]  to  defendant  Y.  Z.  the  sum  of 

dollars  in  settlement  thereof.48 

V.  That  on  said  settlement  no  provision  was  made  by 
said  defendants  for  the  satisfaction  or  payment  of  plaintiff's 
lien  upon  said  cause  of  action  and  the  amount  agreed  to  be 
paid  in  settlement,  arising  by  reason  of  said  agreement  of 
retainer  as  the  attorney  for  the  defendant  Y.  Z.  in  said 
action,  but  the  full  amount  of  said  settlement  has  been 
paid  over  to  said  Y.  Z.  by  said  W.  X.49 

47  Whether  the  precentage  is  so  client  to  settle  without  the  partici- 
large  as  to  be  unconscionable  is  pation  of  his  attorney,  see  Martin  v. 
usually  a  question  of  fact.  More-  Camp,  219  N.  Y.  170;  Corcoran  v. 
house  v.  Brooklyn  Heights  R.  Co.,  Kellogg  Structural  Co.,  179  App. 
185  N.  Y.  520.    '  Div.  396. 

48  The  settlement  as  made  must  be  49  Such  an  allegation  generally 
taken  as  the  basis  of  the  attorney's  appears  in  the  precedents,  but  it  is 
claim.  Neu  v.  Brooklyn  Heights  R.  not  essential  to  the  liability  of  the 
Co.,  113  App.  Div.  446,  99  N.  Y.  defendant  who  settles,  for  be  is  bound 
Supp.  290.    As  to  the  right  of  the  to  retain,  and  the  law  conclusively 
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VI.  On  information  and  belief,  that  the  defendant  Y.  Z. 
is  wholly  irresponsible,  and  unwilling,  and  cannot  be  com- 
pelled, to  pay  to  plaintiff  the  amount  of  his  lien  as  aforesaid; 
that  at  the  time  of  the  making  of  said  settlement,  defendant 
W.  X.  had  actual  knowledge  and  notice  of  plaintiff's  said 
lien.60 

VII.  That  plaintiff's  lien  on  the  aforesaid  settlement 
amounts  to  the  sum  of  dollars,  no  part  of  which 
has  been  paid. 

Wherefore,  plaintiff  demands  judgment  that  his  lien  as 
attorney  upon  the  amount  of  said  settlement  be  ascertained 
and  foreclosed  against  the  defendants,  and  each  of  them, 
and  that  the  defendants  be  adjudged  to  pay  to  plaintiff  the 
amount  thereof,  and  that  plaintiff  have  such  other  and 
further  relief  as  may  be  just,  with  the  costs  of  this  action. 

1429.  To  Enjoin  Use  of  Plaintiff's  Name  or  Picture  for 
Advertising  or  Trade  Purposes,  and  for  Damages.51 

[Under  N.  Y.  Civil  Rights  Laws,  §§  50,  51. ] 

I.  [Allege  defendant's  business,  as]  That  at  the  times  here- 
inafter mentioned  defendant  was  and  now  is  engaged  in  the 
business  of  [state]  at  ,  in  the  State  of  New  York. 

II.  That  beginning  on  or  prior  to  the  day  of 

,  19  ,  and  continuously  thereafter  until  the  com- 
mencement of  this  action,  defendant  has  knowingly  and  with- 
out the  consent  of  plaintiff  52  used  and  displayed  the  plain- 


presumes  he  has  retained,  sufficient  172  App.  Div.  107,  158  N.  Y.  Supp. 

to  pay  the  amount  of  the  plaintiff's  56. 

lien.    Sargent  v.  McLeod,  209  N.  Y.  The  death  of  the  person  to  whom 

360.  the  statute  gives  the  right  of  action 

60  No  actual  notice  to  the  defend-  results  in  an  abatement.  Wyatt  v. 
ant  is  necessary,  for  the  lien  given  Hall's  Portrait  Studio,  71  Misc.  199, 
by  the  statute  is  one  of  which  all  the  128  N.  Y.  Supp.  247. 

world    must    take    notice.      Peri   v.  62  It  should  be  affirmatively  alleged 

N.  Y.  Central  R.  Co.,  152  N.  Y.  521.  that  the  use  was  without  the  plain- 

61  The  statute  cannot  be  invoked  tiff's  consent.  See  Thompson  v. 
by  a  partnership  for  wrongful  use  of  Tillford,  152  App.  Div.  928,  137 
its  name.     Rosenwasser  v.  Ogoglia,  N.  Y.  Supp.  523. 
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tiff's  picture  53  for  advertising  and  trade  purposes,  in  his 
said  place  of  business.54 

III.  [May  allege  details  of  the  use,  as:]  That  during  said 
period  defendant  has  placed  plaintiff's  picture  in  a  prominent 
and  conspicuous  place,  and  in  connection  with  its  display 
calls  attention  to  the  benefits  conferred  by  the  use  of  an  arti- 
cle of  defendant's  manufacture,  viz.  [name].  [Or  otherwise  ac- 
cording to  the  fact.] 

IV.  That  unless  restrained  from  so  doing,  defendant  in- 
tends to  continue  such  wrongful  use  and  display  of  plaintiff's 
picture;  that  by  reason  of  the  premises  plaintiff  has  been  and 
is  greatly  distressed  and  humiliated,  and  has  been  exposed 
to  public  ridicule  and  contempt  and  has  been  otherwise 
greatly  injured,  to  his  damage  dollars.55 

Wherefore,  plaintiff  demands  judgment  that  defendant 
be  enjoined  and  restrained  from  continuing  to  use  plaintiff's 
picture  for  advertising  or  trade  purposes,  and  for  the  sum 
dollars  damages,  and  for  such  other  and  further  re- 
lief as  may  be  just  with  the  costs  of  this  action. 

1430.  By  Vendee  Under  Conditional  Sale  Agreement,  to 
Recover  Money  Paid  After  Retaking  by  Vendor.56 
[Under  New  York  Personal  Property  Law,  §  65.] 

63  The  fact  that  the  picture  was  66  Exemplary  damages  may  be  re- 
not  a  photograph,  or  a  true  represen-  covered  under  the  statute  if  the  de- 
tation  of  plaintiff,  is  immaterial  if  fendant  knowingly  used  plaintiff's 
it  is  represented  by  defendant  to  name  or  picture.  Damages  may  be 
be  a  true  picture.  Binns  v.  Vita-  allowed  by  the  jury  if  plaintiff  has 
graph  Co.,  210  N.  Y.  51.  been  held  up  to  public  ridicule  by  the 

64  The  insertion  in  an  illustrated  character  of  the  pictures  exploited 
paper  of  the  portrait  of  a  person  as  those  of  plaintiff;  the  fact  that 
without  his  consent  is  not  within  the  such  use  may  have  also  been  a  libel 
statute,  when  not  done  for  adver-  does  not  prevent  an  award  for  such 
tising- purposes.  Colyer  v.  Fox  Pub.  damages  in  this  action  under  the 
Co.,  162  App.  Div.  297,  146  N.  Y.  statute,  since  plaintiff  must  recover 
Supp.  999;  Jeffries  v.  N.  Y.  Eve.  all  his  damages  in  the  one  action. 
Journal  Pub.  Co.,  67  Misc.  570,  124  Binns  v.  Vitagraph  Co.,  147  App. 
N.  Y.  Supp.  780.  Div.  783,  132  N.  Y.  Supp.  237,  aff'd 

The    use    must    be    affirmatively  210  N.  Y.  51. 

shown    to    have    been    within    this  68  The  trustee  in  bankruptcy  of  the 

State.    Kunz  v.  Bosselman,  131  App.  vendee  may  bring  the  action.    Leon- 

Div.  288,  115  N.  Y.  Supp.  650.  ard  v.  Montague,  155  App.  Div.  506, 
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I.  That  on  or  about  the  day  of  ,  19  , 
at  ,  defendant  as  the  vendor  and  plaintiff  as  the 
vendee  entered  into  an  agreement 57  for  the  conditional  sale 
of  certain  goods  specified  therein,  to  wit  [state],  and  there- 
after said  [goods]  were  delivered  to  plaintiff  under  the  terms  of 
said  agreement. 

II.  That  it  was  in  and  by  said  agreement  expressly  pro- 
vided that  the  title  to  said  [goods]  should  remain  in  the  de- 
fendant until  the  same  were  fully  paid  for.58 


140  N.  Y.  Supp.  562;  Crowe  v.  Liq. 
Carb.  Co.,  208  N.  Y.  376. 

The  precedent  is  adapted  from  the 
complaints  in  Crowe  v.  Liq.  Carb. 
Co.,  supra,  and  Seeley  v.  Prentiss 
Tool  &  Supply  Co.,  216  N.  Y.  687. 

Cases  under  this  statute  have  for 
the  most  part  turned  on  the  question 
of  a  waiver  by  the  vendee  of  his  right 
to  invoke  its  provisions.  It  is  now 
settled  that  provisions  in  the  condi- 
tional sale  agreement  waiving  the 
statutory  requirements,  and  agree- 
ing that  payments  made  on  the  pur- 
chase price  shall  in  case  of  the  ven- 
dee's default  be  retained  as  rent,  or 
hire,  are  ineffective  to  bar  a  recovery 
under  the  statute.  Crowe  v.  Liq. 
Carb.  Co.,  208  N.  Y.  376;  Hurley  v. 
Altaian  Gas,  etc.,  Co.,  144  App.  Div. 
300,  129  N.  Y.  Supp.  14.  So,  a  mere 
waiver  and  consent  by  the  vendee, 
after  he  has  made  default,  that  the 
chattel  need  not  be  sold  as  required 
by  the  statute  is  not  effective.  Adler 
v.  Weis  &  Fisher  Co.,  218  N.  Y.  295. 
But  a  vendee  may  waive  the  require- 
ment of  sale  by  making  a  new  agree- 
ment upon  a  new  consideration,  after 
default.  See  Nyboe  v.  Doll  &  Sons, 
167  App.  Div.  225,  152  N.  Y.  Supp. 
650.  A  waiver  of  a  sale  in  the  statu- 
tory way  will  be  implied  when  the 
vendee  consented  and  co-operated 
with  the  vendor  in  the  making  of  a 
sale  in  a  different  way;  but  a  trustee 


in  bankruptcy  of  the  vendee  may 
recover  any  excess  realized  by  the 
vendor.  Leonard  v.  Montague,  supra. 
Where  the  vendor  brought  an  ac- 
tion in  the  Municipal  Court  of  the 
City  of  New  York  to  foreclose  his 
lien  on  the  chattel,  instead  of  retak- 
ing it,  and  pursuant  to  the  judgment 
therein  the  chattel  has  been  sold  by  a 
marshal,  the  vendor  is  relieved  from 
complying  with  the  statute  and  the 
vendee  may  not  recover  amounts 
paid.  Quattione  v.  Simon,  85  Misc. 
357,  147  N.  Y.  Supp.  448.  If  the 
vendor  replevies  the  property,  but 
before  judgment  sells  it  in  attempted 
compliance  with  the  statute,  it  has 
been  held  that  the  vendee  may  re- 
cover in  this  action.  Spitaleri  v. 
Brown,  163  App.  Div.  644,  148  N.  Y. 
Supp.  1005;  compare  Lowy  v.  Hard- 
man,  Peck  &  Co.,  95  Misc.  518,  159 
N.  Y.  Supp.  649,  aff'd  without  pass- 
ing on  this  point  in  176  App.  Div. 
121,  162  N.  Y.  Supp.  461. 

67  The  agreement  is  valid  although 
it  is  oral.  Alexander  v.  Kellner,  131 
App.  Div.  809,  116  N.  Y.  Supp. 
98. 

68  If  the  vendee  gives  back  a  chattel 
mortgage  on  the  property,  and  the 
vendor  takes  possession  under  the 
mortgage,  this  action  cannot  be 
maintained.  Gaul  v.  Goldburg  Furn., 
etc.,  Co.,  85  Misc.  426,  147  N.  Y. 
Supp.  516. 
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III.  That  the  agreed  price  for  said  [goods]  was  the  sum  of 

dollars,  and  that  before  the  retaking  thereof  by  de- 
fendant as  hereinafter  alleged  plaintiff  had  paid  to  defend- 
ant to  apply  thereon  the  sum  of  dollars. 

IV.  That  on  or  about  the  day  of  ,  19 
defendant  retook  said  [goods]  from  plaintiff's  possession  under 
and  by  virtue  of  the  terms  of  said  conditional  sale  agreement; 
that  after  retaking  the  same,  defendant  did  not  retain  said 
[goods]  for  the  period  of  thirty  days  [but  during  such  period 
leased  and  delivered  the  same  to  one  M.  N.],  and  defendant 
did  not  after  the  expiration  of  said  thirty  days  and  within 
the  next  thirty  days  sell  said  [goods]  at  public  auction. 

V.  That  by  reason  of  the  premises  and  under  and  by 
virtue  of  §  65  of  the  Personal  Property  Law  of  the  State  of 
New  York,  defendant  became  and  now  is  liable  to  plaintiff 
in  the  sum  of  dollars,  the  amount  heretofore  paid 
by  plaintiff  to  defendant  to  apply  upon  the  purchase  price 
of  said  [goods]  under  said  agreement  for  their  conditional 
sale  to  plaintiff. 

Wherefore  [etc.,  demand  of  judgment], 

1431.  Against  Transferor  of  Cause  of  Action  to  Enforce 
Liability  for  Costs  Awarded  Against  the  Transferee.69 

[Under  N.  Y.  Code  Civ.  Pro.,  §  3247.]    , 

I.  [Show  defendant's  original  ownership  of  the  alleged  claim 
upon  which  the  action  was  brought,  as:]  That  prior  to  the 

day  of  ,  19    ,  the  defendant  was  the  owner 

of  certain  bonds  made  by  the  Company,  which 

were  overdue  and  unpaid,  and  that  defendant  claimed  that 
plaintiff  was  liable  for  the  payment  thereof  to  him  under  a 
promise  which  he  claimed  plaintiff  had  made  to  him. 

II.  [Allege  transfer  of  cause  of  action,  but  retention  by  de- 


69  Adapted  from  the  complaint  in  cumstances  the  Code  liability  might 

Hiscock  v.  Tuck,  122  App.  Div.  116,  be  enforced  by  motion,  and  should 

106  N.  Y.  Supp.  700,  where  the  court  be  so  enforced  when  that  remedy  was 

held  that  the  action  was  maintain-  available. 
able,  although  under  ordinary  cir- 
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fendant  of  beneficial  interest,  as:\  That  on  or  about  said  day 
defendant  entered  into  an  agreement  with  one  M.  N., 
whereby  defendant  was  to  assign  to  said  M.  N.  the  said 
bonds,  and  said  alleged  liability  of  the  plaintiff  for  the  pay- 
ment thereof,  that  an  action  should  be  commenced  by  said 
M.  N.  for  the  defendant  and  for  his  benefit  but  in  the  name 
of  said  M.  N.,  against  plaintiff,  upon  said  alleged  liability, 
and  that  the  same  should  be  prosecuted  to  judgment  in  the 
name  of  said  M.  N.  for  defendant's  benefit  and  the  recovery 
if  any  paid  over  by  said  M.  N.  to  defendant,  less  whatever 
was  the  agreed  compensation  to  said  M.  N.  for  his  services  in 
performing  his  part  of  said  agreement. 

III.  [Allege  commencement  of  action  by  transferee,  and  judg- 
ment for  costs  against  him,  as:\  That  in  pursuance  of  said 
agreement  said  M.  N.  thereafter  commenced  an  action 
against  plaintiff  upon  his  alleged  liability  for  the  payment 
of  said  bonds,  in  his  name  as  the  alleged  assignee  of  said 
alleged  liability  of  plaintiff;  that  plaintiff  duly  served  an 
answer  denying  such  liability,  and  the  issues  raised  therein 

,were  thereafter  duly  tried  at  a  trial  term  of  this  court  held 
on  the  day  of  ,  19    ,  and  a  verdict  ren- 

dered in  favor  of  this  plaintiff;  that  thereafter  judgment  was 
duly  entered  in  said  action  in  plaintiff's  favor  against  said 
M.   N.   for  dollars  costs;  that  execution  of  said 

judgment  was  thereafter  duly  issued  and  returned  unsatis- 
fied, and  said  judgment  remains  wholly  unpaid. 

IV.  That  said  M.  N.  never  had  any  beneficial  interest  in 
said  action  as  the  assignee  of  the  defendant,  but  that  de- 
fendant was  at  all  times  the  real  party  in  interest  therein. 

V.  That  defendant  is  now  without  the  State  of  New  York, 
and  has  been  ever  since  the  rendition  of  said  judgment, 
and  has  not  designated  a  person  upon  whom  a  summons  may 
be  served  upon  him  as  provided  in  §  430  of  the  Code  of  Civil 
Procedure. 

Wherefore  [demand  of  judgment] 
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1432.  To  Recover  Personal  Tax;  Against  Natural  Person.60 

I.  That  the  plaintiff  herein  was  at  all  the  times  herein- 
after mentioned  and  now  is  a  domestic  municipal  corpora- 
tion. 

II.  On  information  and  belief  that  a  Deputy  Tax  Com- 
missioner, under  the  direction  of  the  Board  of  Taxes  and 
Assessments  of  The  City  of  New  York,  duly  assessed  the 
defendant  upon  personal  property  in  the  sum  of 
dollars,  for  the  purpose  of  taxation  for  the  year  19  ,  as  a 
resident  of  the  Borough  of  ,  in  said  City  of  New 
York.  That  said  assessment  was  duly  entered  upon  the 
Annual  Record  of  Assessed  Valuations  of  Real  and  Personal 
Estate  of  the  said  Borough. 

III.  On  information  and  belief  that  said  Annual  Record 
of  Assessed  Valuations  of  Real  and  Personal  Estate  was 
kept  open  for  examination  and  correction  from  the  [second 
Monday  of  January  until  the  first  day  of  April,]  in  said 
year,  and  the  fact  was  duly  advertised  according  to 
law. 

IV.  On  information  and  belief  that  said  Board  of  Taxes 
and  Assessments,  beginning  with  the  day  of 

and  Assessments,  beginning  with  the  first  day  of  [April,]  in 
said  year,  caused  to  be  prepared  from  said  Annual  Record 
an  assessment  roll  for  said  Borough;  that  said  Board  of 
Taxes  and  assessments  duly  delivered  the  said  roll  on  which 
said  assessment  was  entered,  to  the  Board  of  Aldermen  of 
The  City  of  New  York,  on  or  about  the  first  Monday  of 
[July]  in  said  year. 

That  the  said  Board  of  Aldermen  estimated  and  set  down 
opposite  the  sum  set  down  as  the  valuation  of  the  personal 
property  of  the  defendant,  and  in  the  last  column  of  the 
assessment  role,  the  sum  of  dollars,  to  be  paid  by 

the  defendant  as  a  tax  thereon.  That  the  said  Board  of 
Aldermen  corrected  and  finally  completed  said  assessment 
roll  of  said  Borough,  and  when  so  completed  caused  said 

60  This  form  applies  to  the  City  of      adapted  to  any  municipality,  with 
New   York,    but   may    be   readily     appropriate  changes. 
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assessment  roll  of  said  Borough,  or  a  fair  copy  thereof,  to  be 
duly  delivered  to  the  Receiver  of  Taxes  with  the  proper 
warrants  annexed,  signed  by  the  President  of  the  Board  of 
Aldermen,  and  countersigned  by  the  city  clerk,  directing 
and  requiring  the  receiver  of  taxes  to  collect  from  the  several 
persons  named  in  the  said  assessment  roll  the  several  sums 
mentioned  in  the  last  column  of  the  said  roll  opposite  to 
their  respective  names. 

V.  That  said  receiver  of  taxes,  immediately  after  he  had 
received  the  said  assessment  roll,  gave  due  notice,  by  publi- 
cation as  required  by  law,  that  said  assessment  rolls  had 
been  delivered  to  the  receiver  of  taxes,  and  that  all  taxes 
were  due  and  payable  at  his  office  in  said  borough,  on  the 
first  Monday  of  October  in  said  year. 

VI.  That  thereafter,  the  said  tax  remaining  wholly  un- 
paid on  the  first  day  of  November  in  said  year,  the  said 
Receiver  of  Taxes  gave  due  public  notice,  as  required  by 
§  918  of  the  Greater  New  York  Charter,  that  unless  said  tax 
so  remaining  unpaid  on  the  first  day  of  November  should  be 
paid  to  him  at  his  office,  he  would  immediately  thereafter 
proceed  to  collect  such  unpaid  taxes,  as  provided  in  said 
Greater  New  York  Charter. 

VII.  That  said  tax  remaining  wholly  unpaid  on  the  first 
day  of  December  in  said  year,  said  Receiver  of  Taxes  im- 
mediately thereafter  gave  due  public  notice,  as  required  by 
§  919  of  the  Greater  New  York  Charter,  notifying  all  the 
persons  or  corporations  who  had  omitted  to  pay  their 
taxes  to  pay  the  same  to  him  at  his  office  in  the  Borough 
of  Manhattan  or  to  his  several  Deputies  in  the  several 
Boroughs. 

VIII.  That  on  the  fifteenth  day  of  January  succeeding  the 
year  in  which  said  tax  was  imposed,  said  tax  remained  and 
still  remains  wholly  unpaid  and  in  arrears. 

Wherefore,  the  plaintiff  demands  judgment  against 
the  defendant  for  the  sum  of  dollars,  with  interest 

at  the  rate  of  [sevenj  per  cent,  per  annum  from  the 
day  of  ,  19    ,  besides  the  costs  of  this  action. 
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1433.  To  Recover  Personal  Tax;  Against  Corporation.61 

I.  That  the  plaintiff  herein  was  at  all  the  times  herein- 
after mentioned  and  now  is  a  domestic  municipal  corpora- 
tion. 

II.  On  information  and  belief  that  the  defendant  was  at 
all  the  times  hereinafter  mentioned  and  now  is  a  domestic 
corporation,  having  its  principal  office  or  place  for  transact- 
ing its  financial  concerns  in  the  Borough  of  ,  in  The 
City  of  New  York. 

III.  On  information  and  belief  that  a  Deputy  Tax  Com- 
missioner, under  the  direction  of  the  Board  of  Taxes  and 
Assessments,  duly  assessed  the  defendant  upon  its  capital 
stock  and  surplus  in  the  sum  of  dollars,  for  the  pur- 
pose of  taxation  for  the  year  19  ,  as  a  resident  of  said  City 
of  New  York.  That  said  assessment  was  duly  entered  upon 
the  Annual  Record  of  Assessed  Valuation  of  Real  and  Per- 
sonal Estate  of  Corporations,  in  duplicate,  in  the  office  of  the 
said  Borough  where  the  same  was  assessed,  and  in  the  main 
office  of  the  Department  of  Taxes  and  Assessments  in  the 
Borough  of  Manhattan. 

IV.  On  information  and  belief  that  said  Annual  Record 
was  kept  open  for  examination  and  correction  from  the 
second  Monday  of  January  until  the  first  day  of  April,  in 
said  year,  and  the  fact  was  duly  advertised  according  to 
law. 

V.  On  information  and  belief  that  said  Board  of  Taxes  and 
Assessments,  beginning  with  the  first  day  of  April,  in  said 
year,  caused  to  be  prepared  from  said  Annual  Record  an 
assessment  roll  for  said  Borough;  that  said  Board  of  Taxes- 
and  Assessments  duly  delivered  the  assessment  roll  upon 
which  the  said  assessment  was  entered,  to  the  Board  of 
Aldermen  of  The  City  of  New  York,  on  or  about  the  first 
Monday  of  July  in  said  year. 

That  the  said  Board  of  Aldermen  estimated  and  set  down 


61  While  this  precedent  is  adapted      to  an  action  brought   by    any  mu- 
only  to  the  City  of  New  York,  it      nicipality. 
may  readily  be  changed  to   apply 
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opposite  the  sum  set  down  as  the  valuation  of  the  capi- 
tal stock  and  surplus  of  the  defendant  the  sum  of 
dollars,  to  be  paid  by  the  defendant  as  a  tax  thereon. 
That  the  said  Board  of  Aldermen  corrected  and  finally 
completed  said  assessment  roll  and  when  so  completed 
caused  said  assessment  roll,  or  a  fair  copy  thereof,  to  be 
duly  delivered  to  the  Receiver  of  Taxes  with  the  proper 
warrants  annexed  signed  by  the  President  of  the  Board 
of  Aldermen,  and  countersigned  by  the  City  Clerk,  direct- 
ing and  requiring  the  Receiver  of  Taxes  to  collect  from 
the  several  persons  named  in  the  said  assessment  roll  the 
several  sums  mentioned  in  the  last  column  of  the  said 
roll  opposite  to  their  respective  names. 

VI.  That  said  Receiver  of  Taxes,  immediately  after  he 
had  received  the  said  assessment  roll  gave  due  notice  by 
publication  as  required  by  law,  that  said  assessment  rolls 
had  been  delivered  to  the  Receiver  of  Taxes,  and  that  all 
taxes  were  then  due  and  payable  at  his  office  in  said  Borough, 
on  the  first  Monday  of  October  in  said  year. 

VII.  That  thereafter,  the  said  tax  remaining  wholly  un- 
paid on  the  first  day  of  November  in  said  year,  the  said  Re- 
ceiver of  Taxes  gave  due  public  notice,  as  required  by  §  918 
of  the  Greater  New  York  Charter,  that  unless  said  tax  so 
remaining  unpaid  on  the  first  day  of  November  should  be 
paid  to  him  at  his  office,  he  would  immediately  thereafter 
proceed  to  collect  such  unpaid  taxes,  as  provided  in  said 
Greater  New  York  Charter. 

VIII.  That  said  tax  remaining  wholly  unpaid  on  the 
first  day  of  December  in  said  year,  said  Receiver  of  Taxes 
immediately  thereafter  gave  due  public  notice,  as  required  by 
§  919  of  the  Greater  New  York  Charter,  notifying  all  the 
persons  or  corporations  who  had  omitted  to  pay  their  taxes 
to  pay  the  same  to  him  at  his  office  in  the  Borough  of  Man- 
hattan or  to  his  several  Deputies  in  the  several  Boroughs. 

IX.  That  on  the  fifteenth  day  of  January  succeeding  the 
year  in  which  said  tax  was  imposed,  said  tax  remained  and 
still  remains  wholly  unpaid  and  in  arrears. 
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Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  dollars,  with  interest 

at  the  rate  of  [seven]  per  cent  per  annum  from  the 
day  of  ,  19    ,  besides  the  costs  of  this  action. 

1434.  Against  Public  Officer  Who  Refuses  Preference  in 
Civil  Service  to  Veteran.62 

[Under  N.  Y.  Civil  Service  Law,  §  20.] 

I.  [Allege  plaintiff's  citizenship  and  residence,  and  that  he 
was  a  veteran,  as  in  paragraph  II  of  Form  1485.] 

II.  [Allege  defendant's  official  position  as  in  same  form.] 

III.  That  as  such  official  defendant  has  the  appointing, 
hiring  and  discharging  of  [state  diameter  of  employees,  as] 
laborers  employed  in  street  cleaning  in  said  city;  that  the 
positions  of  such  laborers  were  duly  classified  in  the  civil 
service  of  said  city,  and  under  the  provisions  of  the 
rules  of  the  municipal  civil  service  commission  of  said 
city  are  under  the  direction  and  control  of  the  defendant 
with  respect  to  appointment,  removal  and  assignment  to 
duty. 

IV.  [If  specific  rules  of  the  municipal  civil  service  com- 
mission are  to  be  invoked,  they  should  be  pleaded,  as:\  That 
said  rules  of  the  said  municipal  civil  service  commission, 
in  so  far  as  they  relate  to  the  positions  of  such  laborers, 
were  at  the  times  hereinafter  mentioned  and  now  are  as 
follows:  [quote  them.] 

V.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  duly  made  application  for  the  position  of  such 
laborer  in  the  street  cleaning  service  to  the  defendant,  and 
duly  applied  to  said  civil  service  commission  to  be  regis- 
tered, and  was  duly  registered  by  it  upon  the  list  of  persons 
eligible  for  appointment  to  such  positions;  that  plaintiff's 
said  application  and  registration  each  showed  that  he  was 

62  Adapted     from     complaint  in  App.  Div.  564,  97  N.  Y.  Supp.  218), 

Burke  v.  Holtzman,  196  N.  Y.  576  where  a  recovery  by  plaintiff  waa 

(affirming   117  App.  Div.  292,  102  affirmed. 

N.  Y.  Supp.  162,  ano.  dec.  in  110 
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an  honorably  discharged  soldier  from  the  United  States 
army  in  the  late  civil  war. 

VI.  That  at  the  time  of  such  registration  plaintiff  gave 
due  proof  to  said  civil  service  commission  of  his  qualifica- 
tions for  such  position  as  required  by  its  said  rules  [or  other- 
wise show  compliance  with  the  requirements]. 

VII.  That  plaintiff's  name  remained  upon  said  list  of 
persons  eligible  to  such  appointments  from  the 

day  of  ,  19     ,  to  the  day  of  ,  19     ; 

that  during  all  said  period  it  was  necessary  for  defendant  to 
appoint  and  employ  laborers  in  such  street  cleaning  service, 
and  defendant  did  appoint  and  employ  various  other  persons 
upon  such  work  who  were  not  veterans  of  the  civil  war,  and 
defendant  wrongfully  refused  and  neglected  to  employ 
plaintiff  although  plaintiff  was  at  all  times  during  such 
period  ready,  able  and  willing  to  perform,  and  from  time 
to  time  requested,  such  employment. 

VIII.  That  during  all  such  period  defendant  well  knew 
that  plaintiff  was  a  veteran  as  aforesaid;  that  for  such 
period  the  compensation  of  laborers  in  the  street  cleaning 
service  of  said  city  was  per  day;  that  plaintiff 
was  unable  to  obtain  any  other  employment  during  said 
period,  and  has  suffered  damages  by  reason  of  defendant's 
wrongful  refusal  and  neglect  to  appoint  and  employ  him  in 
the  sum  of                dollars. 

Wherefore  [etc.,  demand  of  judgment]. 

1435.  For  Damages  for  Wrongful  Reduction  of  Compensa- 
tion of  Veteran.63 

[Under  N.  Y.  Civil  Service  Law,  §  21.] 

63  It  is  essential  that  the  employee  recover.  Hilton  v.  Cram,  112  App. 
take  proceedings  by  mandamus  to  Div.  35,  97  N.  Y.  Supp.  1123,  aff'd 
have  his  salary  restored,  and  the  190  N.  Y.  535,  from  which  the  pre- 
right  of  action  given  by  the  statute  cedent  is  adapted,  corrected  to  meet 
is  intended  only  to  cover  intervening  the  court's  ruling.  If  the  mandamus 
damages;  therefore  where  it  ap-  proceeding  would  be  ineffective  for 
peared  that  an  employee  had  not  any  reason,  the  veteran  will  be  ex- 
sought  mandamus,  but  had  waited  cused  from  seeking  it.  Bean  v. 
almost  six  years  before  bringing  his  Clausen,  113  App.  Div.  129,  99  N.  Y. 
actios,  it  was  held  that  he  could  not  Supp.  44. 
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I.  [Allege  defendant's  official  character,  as:]  That  the  de- 
fendants at  all  the  times  hereinafter  mentioned  were  [and 
now  are]  the  Commissioners  of  the  Department  of  Docks 
and  Ferries  of  The  City  of  New  York. 

II.  That  at  all  times  hereinafter  mentioned  plaintiff  was 
and  now  is  a  citizen  of  the  United  States,  and  a  resident 
of  the  [City  and  County  of  New  York].  That  plaintiff  is  an 
honorably  discharged  Union  soldier,  and  as  such  Union 
soldier  served  in  the  late  civil  war;  that  such  facts  were  at 
all  times  known  to  the  defendants. 

III.  That  since  ,  19  ,  plaintiff  has  been  in  the 
employ  of  the  said  [Department]  as  [state],  with  compensa- 
tion being  paid  him  prior  to  the  day  of  , 
19  ,  at  the  rate  of  [state];  that  on  said  last  mentioned  day, 
defendants,  as  such  commissioners,  reduced  plaintiff's  com- 
pensation in  his  said  employment  to  the  rate  of  [state],  at 
which  rate  it  has  since  been  paid  to  him  until  its  restoration 
as  hereinafter  stated. 

IV.  That  such  reduction  of  plaintiff's  compensation  was 
for  the  purpose  and  with  the  intention  of  bringing  about 
plaintiff's  resignation  from  said  employment,  and  was  made 
by  defendants  in  bad  faith  and  in  violation  of  the  provisions 
of  §§  21  and  22  of  the  Civil  Service  Law  of  the  State  of  New 
York. 

V.  That  after  such  wrongful  reduction  of  compensation 
as  aforesaid,  plaintiff  duly  commenced  in  the  Supreme  Court 
a  mandamus  proceeding  to  compel  the  defendants  to  re- 
store his  compensation  to  its  former  amount;  that  such 
proceedings  were  thereafter  had  therein  that  on  the 

day  of  ,  19     ,  an  order  was  duly  made  therein  by 

said  court  directing  that  a  peremptory  mandamus  issue 
commanding  such  restoration  of  said  compensation  its 
former  rate,  and  thereupon  said  mandamus  was  duly  issued 
and  served  upon  defendants  and  plaintiff's  said  compensa- 
tion was  restored  as  by  said  writ  commanded 

VI.  That  for  the  period  of  months  plaintiff  was 
paid  a  compensation  at  such  reduced  rate  so  wrongfully 
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attempted  to  be  made  by  the  defendants;  that  the  amount 
of  such  reduction  aggregates  the  sum  of  dollars, 

no  part  of  which  has  been  paid,  and  in  which  amount  plaintiff 
has  suffered  damage  by  the  wrongful  acts  of  the  defendants 
as  aforesaid. 
Wherefore  [etc.,  demand  of  judgment]. 
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1  An  allegation  that  plaintiff  has  Cooper  Co.,  157  N.  Y.  -60;  St.  Regis 

no  adequate  remedy  at  law  is  cus-  Paper  Co.  v.  Lumber  Co.,  173  id.  149. 

tomary  (except  when  a  sale  of  real  An  exception  to  this  rule,  founded 

estate  is  the  basis  of  the  action),  and  upon  the  rights  of  the  public  rather 

is  sufficient  to  admit  of  proof  at  the  than  those  of  the  plaintiff,  obtains 

trial  to  show  the  necessity  of  relief  with  reference  to  contracts  relating 

in  a  court  of  equity.    Shea  v.  Keeney,  to  the  management  and  control  of 

155  App.  Div.  628,  140  N.  Y.  Supp.  railroads  and  other  agencies  of  trans- 

912.  portation  which  enjoy  special  privi- 

It  is  not  necessary  as  against  de-  leges  conferred  by  statute  and  pro- 

murrer  that  a  complaint  allege  that  mote   the   general  welfare.     Joy  v. 

the  agreement  was  in  writing,   al-  St.  Louis,  138  U.  S.  1,  47;  Prospect 

though  it  is  within  the  Statute  of  Park,    etc.,    R.    R.    Co.    v.    Coney 

Frauds.    Shea  v.  Kenney,  supra.  Island,  etc.,  R.  R.  Co.,  144  N.  Y. 

Contracts  which  require  the  per-  152. 
formance  of  varied  and  continuous  A  complaint  is  not  demurrable  for 
acts,  or  the  exercise  of  special  skill,  insufficiency  because  it  appears  that 
taste  and  judgment,  will  not,  as  a  the  court  might  be  compelled  to  re- 
general  rule,  be  enforced  by  courts  of  fuse  a  decree  of  specific  performance 
equity,  because  the  execution  of  the  on  the  ground  that  the  execution  of 
decree  would  require  such  constant  its  decree  would  require  protracted 
superintendence  as  to  make  judicial  supervision.  Standard  Fashion  Co. 
control  a  matter  of  extreme  difficulty,  v.  Siegel-Cooper  Co.,  157  N.  Y.  60, 
Standard    Fashion    Co.    v.    Siegel-  51  N.  E.  Rep.  408. 
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1436.  Purchaser  Against  Vendor;  Common  Form.2 

I.  That  on  the  day  of  ,   19    ,  the  de- 

fendant was  the  owner  in  fee  [or  otherwise]  3  and  possessed 
of  certain  real  property  hereinafter  described,4  and,  being 
desirous  of  disposing  of  the  same,  made  an  agreement  in 
writing5  with  the  plaintiff,  of  which  the  following  is  a  copy 

2  See,  also,  Forms  171-173  to  re-  4  May  be  outside  of  the  State, 
cover  deposits;  also  Forms  692-698  Rochester,  etc.,  Co.  v.  Roe,  8  App. 
of  complaints  in  actions  at  law  to  Div.  360,  40  N.  Y.  Supp.  799. 
recover  damages  for  failure  to  com-  The  description  need  not  be  of 
plete,  which  may  readily  be  adapted  the  same  exactness  as  in  a  deed.  See 
to  this  action.  Van  der  Bent  v.  Gilling,   158  App. 

3  It  is  necessary  to  allege  that  de-  Div.  687,  143  N.  Y.  Supp.  1082. 
fendant  is  the  owner,  or  is  able  to  6See   note   at   beginning   of    this 
perform.     See  Hollander  v.  Lusten,  chapter. 

79  Misc.  103,  140  N.  Y.  Supp.  659. 
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[copy  of  the  agreement—or,  of  which  a  copy  is  hereunto  an- 
nexed, marked  A,  and  made  part  hereof].6 

II.  That  on  the  execution  of  said  agreement  plaintiff  paid 
to  the  defendant  dollars,  as  payment  in  part  of 

the  purchase  money  therein  mentioned. 

[III.  That  afterwards,  by  mutual  agreement  between  the 
plaintiff  and  the  defendant,  the  time  for  completing  said 
purchase  and  sale  was  extended  to  the  day  of  , 

19     .] 7 

IV.  That  the  plaintiff  has  duly  performed  all  the  condi- 
tions of  said  agreement  on  his  part,  and  has  always  been 
ready  and  willing,  and  still  is  ready,  to  fulfill  the  agreement 
on  his  part;  and,  for  a  good  and  marketable  title  of  said 
premises,  and  a  proper  deed  of  the  fee  thereof,  free  from  all 
incumbrances  [or  otherume,  according  to  the  contract}*  plain- 
tiff is  ready  and  willing  and  hereby  offers  to  pay  the  residue 
of  the  purchase  money  to  the  defendant  [and  to  give  the 
bond  and  mortgage  as  agreed].9 

V.  That  on  the  said  day  of  ,    19     ,  at 

,  the  plaintiff  duly  tendered  to  the  defendant 10  the 

6  Or  plead  the  agreement  accord-  tract  is  fatal  to  this  action!  Whalen 
ing  to  legal  effect,  as  in  paragraph  II  v.  Stuart,  194  N.  Y.  495.  He  can 
of  Form  1446.  Be  careful  to  allege  no  longer  assert  a  vendee's  lien  on 
plaintiff's  reciprocal  agreement  to  the  property.  Davis  v.  Rosenzweig 
purchase.    Levin  v.  Dietz,  194  N.  Y.  Realty  Co.,  192  N.  Y.  128. 

376.  When  the  agreement  required  the 

7  If  performance  was  indefinitely  giving  of  a  bond  and  mortgage  con- 
extended  it  will  be  necessary  to  al-  taining  the  "usual  conditions,"  what 
lege  that,  plaintiff  notified  defendant  are  such  conditions  is  a  question  of 
that  performance  was  required  on  or  fact.  See  Ellerman  v.  Hyman,  192 
before  a  specified  day.  See  Darrow  N.  Y.  113;  Goldberg  v.  Nobeck,  101 
v.  Cornell,  30  App.  Div.  115,  51  N.  Y.  Misc.  371. 

Supp.  828.  10  Tender  or  offer  of  performance 

8  In  the  absence  of  any  require-  must  be  averred.  Englander  v. 
ments  in  the  contract  a  deed  sufficient  Rogers,  41  Cal.  420,  Abb.  Brief  on 
in  law  to- pass  the  title  as  it  existed  PL,  2d  ed.,  §  181.  Though  not  if 
at  the  time  of  the  contract  is  all  shown  futile  because  of  defendant's 
vendee  can  require.  Emerick  v.  inability  to  perform.  Lese  v.  Lawson, 
Hackett,  192  N.  Y.  162.  118  App.  Div.  254,  103  N.  Y.  Supp. 

9  For  the  vendee  to  demand  return  303.  An  actual  tender  of  the  pur- 
of  deposit  and  rescission  of  the  con-  chase  money  is  not  essential.    Mur- 
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residue  of  said  purchase  money,  viz.,  the  sum  of 
dollars,  and  requested  performance  by  defendant  u  [and 
offered  to  give  the  bond  and  mortgage  agreed  for  on  re- 
ceiving the  same];  but  the  defendant  refused,  and  still  re- 
fuses, to  deliver  a  conveyance  of  said  premises  in  accord- 
ance with  the  provisions  of  said  agreement. 

[Where  purchase  money  lay  idle]  VI.  That  the  said 
residue  of  said  purchase  money  has  been  ready  and  unpro- 
ductive in  the  hands  of  the  plaintiff  for  the  purpose  of  com- 
pleting the  purchase  ever  since  the  said  day  on  which  it 
ought  to  have  been  completed. 

[Where  there  is  a  deficiency.]  VII.  That  there  is  a  de- 
ficiency in  the  quantity  of  said  lot  of  land,  and  the  same 
is  not  of  the  dimensions  specified  in  said  agreement;  that, 
instead  of  having  a  depth  of  feet,  said  lot  is  of  the 

depth  of  only  feet  and  inches. 

[Where  a  claim  of  an  easement  proved  unfounded.]  VIII. 
That  at  the  time  of  negotiating  for  said  contract  said  de- 
fendant represented  to  the  plaintiff  that  there  belonged  to 
the  said  premises  a  right  of  way  from  the  said  premises  to 
street,  and  that  the  said  defendant  could  make  a 
good  title  in  fee  to  the  said  right  of  way,  which  said  right 
of  way  rendered  the  said  premises  very  convenient  for  the 
business  which  the  plaintiff  intended  to  carry  on  upon  the 
said  premises;  that  before  the  agreement  of  the  said 
day  of  ,  19     ,  was  signed, -a  certain  plan,  made  for 

the  purpose  of  showing  how  buildings  might  be  erected  on 
the  said  premises,  was  shown  to  the  plaintiff  by  the  said 
defendant  and  upon  that  building  plan  the  said  right  of  way 
was  delineated;  and  by  the  said  building  plan  and  the  repre- 
sentations of  the  said  defendant  the  plaintiff  was  led  to  expect 
that  he  should  have  a  right  of  way  directly  from  the  said 
premises  to  street,  and  the  expectation  of  having 

ray  v.  Harbor,  etc.,  Assoc,  91  App.  averred  even  in  an  agreement  to  eon- 

Div.  397,  86  N.  Y.  Supp.  799,  aff'd  vey  on  request.    Bruce  v.  Tilson,  25 

184  N.  Y.  596.  N.  Y.  194. 
11  A  request  is  not  essential  to  be 
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such  a  right  of  way  was  a  great  inducement  to  the  plaintiff 
to  purchase  the  said  premises;  that  since  the  signing  of  the 
said  agreement,  one  M.  N.  brought  an  action  against  the 
defendant  herein  in  the  Court  for  the  determination 

of  defendant's  right  in  said  right  of  way,  and  in  that  action, 
and  on  or  about  the  day  of  ,   19     ,   said 

M.  N.  obtained  a  judgment  that  defendant  was  not  en- 
titled to  the  same,  and  said  M.  N.  has  recovered  possession 
of  the  said  road  or  way  from  the  said  premises  to 
street,  and  the  defendant  is  now  prohibited  from  using  the 
said  road  or  way;  [and  that  the  plaintiff,  in  the  expectation 
that  he  should  have  a  good  title  made  to  the  said  premises, 
entered  into  the  possession  thereof  soon  after  signing  the 
said  agreement,  and  has  ever  since  been,  and  now  is,  in 
possession  thereof,  and  has,  at  a  great  expense- -to  wit, 
dollars — purchased  a  piece  of  ground,  and  made 
a  road  from  the  premises  to  street.] 

[Where  there  is  an  outstanding  incumbrance.]  IX.  That 
the  defendant's  title  to  the  premises  is  incumbered  by  a 
mortgage  to  one  O.  P.  for  dollars,  which  mortgage 

is   not .  payable   until   the  day   of  ,    19     , 

[or,   by  the  following  incumbrances: — setting  them  forth]. 

[Where  doubt  exists  as  to  defendant's  ability  to  make  good 
title,  add  an  averment  of  expenses  incurred  and  damages  suf- 
fered, as:]  X.  That  plaintiff  has  in  good  faith  laid  out  and 
expended  the  sum  of  dollars  in  searching  said  title 

and  procuring  official  searches  thereof  [etc.] ;  that  if  defendant 
is  unable  to  make  good  title  to  said  premises,  plaintiff  will 
thereby  be  damaged  dollars.12 

Wherefoke,  the  plaintiff  demands  judgment: 

1.  That  a  just  deduction  from  the  purchase  money  be 
made  [on  account  of  said  deficiency  of  quantity,  and  on 

12  If  plaintiff  desires  to  be  in  a      tion  for  damages.    Wilder  v.  Ranney, 
position   to  have  the   court   award      16  N.  Y.  Weekl.Dig.  478. 
damages  upon  refusal  of  specific  per-  See   as   to    damages   recoverable, 

formance,  he  must  set  forth  the  al-  Thornton  Bros.  Co.  v.  Tully  Cons, 
legations  essential  to  a  cause  of  ac-      Co.,  160  App.  Div.  171,  145  N.  Y. 

Supp.  156. 
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account  of  the  plaintiff's  not  having  the  benefit  of  said 
right  of  way,  and  on  account  of  said  incumbrance,  and  for 
interest  on  plaintiff's  purchase  money  which  has  lain  idle],13 
and  that  on  payment  by  plaintiff  of  the  residue  of  said  pur- 
chase money  [and  on  the  delivery  of  such  bond  and  mort- 
gage], the  defendant  be  decreed  to  specifically  perform  said 
agreement. 

2.  That  if  he  cannot  make  good  title,  defendant  be  ad- 
judged to  pay  to  the  plaintiff  dollars,  plaintiff's 
said  deposit,  interest  and  expenses  made  and  incurred  under 
said  agreement,  and  dollars  damage  suffered  as 
aforesaid,  that  such  sums  and  the  costs  of  this  action, 
be  declared  a  lien  upon  said  premises,  that  said  lien  be  fore- 
closed by  a  sale  thereof,  and  that  plaintiff  have  judgment 
for  any  deficiency.14 

3.  For  such  other  and  further  relief  as  may  be  just,  and 
the  costs  of  this  action.15 

1437.  Another  Form  of  Demand  for  Judgment.16 

Wherefore,  the  plaintiff  demands  judgment,  that  the 
defendant  specifically  perform  the  said  agreement  of  sale  de- 
scribed in  the  complaint,  and  that  the  defendant  make, 
execute  and  de|iver  to  the  plaintiff  his  full  covenant  and  war- 
ranty deed  to  the  said  land  in  the  form  provided  for  by  the 
said  contract  of  sale,  and  that  on  payment  of  the  balance 

13  It  may  be  doubted  whether  de-  declared  the  payments  made  should 
ductions  will  be  decreed  except  for  be  a  specific  lien  upon  the  premises, 
deficiency  in  quantity,  or  for  charges  See,  also,  Price  v.  Palmer,  23  Hun, 
upon  the  property.    See  Sokolski  v.  504. 

Buttenwieser,  96  App.  Div.   18,  88  A  prayer  for  judgment  in  this  al- 

N.  Y.  Supp.  973.    A  purchaser  can-  ternative  form  is  proper.    Mowbray 

not  properly  demand  an  allowance  v.   Diekman,   9  App.   Div.    120,   41 

for  a  deficiency  almost  negligible  in  N.   Y.  Supp.   82.     The  practice  at 

quantity.      Garibaldi   Const.  Co.   v.  trial  is  stated  in  Levy  v.  Knepper,  117 

Santangelo,  221  N.  Y.  memo.  App.  Div.  163,  102  N.  Y.  Supp.  313. 

14  In  Van  der  Bent  v.  Gilling,  158  15  See  Form  1437  for  another  form 
App.  Div.  687,  143  N.  Y.  Supp.  1082,  of  demand  for  judgment. 

specific  performance  having  been  re-  16  Adapted  from  Bolognino  v.  Shot- 

fused  because  of  insufficiency  of  the      land,  162  App.  Div.  679,  147  N.  Y. 
description  of  the  property,  the  court      Supp.  981. 
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of  the  purchase  price  due  on  the  contract,  and  making  and 
executing  of  the  said  bond  and  mortgage  by  the  plaintiff, 
the  said  defendant  be  directed  to  deliver  the  said  deed  to 
the  plaintiff  free  and  clear  of  all  incumbrances,  except  the 
mortgage  of  dollars,  above  referred  to;  and  that  in 

the  event  that  it  should  not  be  possible  for  the  defendant 
to  carry  out  his  said  contract  with  the  said  plaintiff,  that 
judgment  be  rendered  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  dollars  paid  on  ac- 

count of  the  purchase  price,  with  interest  from  the 
day  of  ,  19     ,  and  for  the  sum  of  dollars 

expended  for  improvements  on  the  premises,  with  interest 
from  the  dates  when  the  said  expenditures  for  improve- 
ments were  made  by  the  plaintiff,  and  that  the  aggregate 
sum  of  dollars,  and  interest,  be  declared  a  lien  on 

and  charged  against  the  premises  hereinbefore  referred  to, 
or  the  interest  of  the  defendant  therein;17  and  that  in  the 
event  that  said  premises  are  subject  to  any  incumbrance 
or  incumbrances  which  would ,  prevent  the  defendant  from 
complying  with  the  provisions  of  the  said  contract,  that 
he  be  directed  to  convey  the  said  premises,  and  that  abate- 
ment of  the  purchase  price  thereof  may  be  made  to  the 
plaintiff  herein  in  such  sum  as  the  court  may  find  just  and 
proper;  and  that  the  plaintiff  may  have  such  other,  further 
and  different  relief  in  the  premises  as  to  the  court  may 
seem  just  and  proper,  together  with  the  costs  and  disburse- 
ments of  this  action. 

1438.  Allegations  by  Purchaser  Showing  Excuse  for  Delay. 

[Set  forth  the  facts  relied  on  as  excusing  the  delay,  as:]  That 
plaintiff  had  applied  for  and  obtained  a  promise  of  one 
M.  N.  for  a  mortgage  loan  upon  said  premises,  to  enable 
plaintiff  to  make  the  necessary  payment  therefor,  if  de- 
fendant's title  upon  investigation  by  M.  N's  attorneys 
should  be  found  satisfactory;  that  on  said  [closing  day]  said 
attorneys  had  not  completed  their  investigation  [because 

17  See  Van  der  Bent  v.  Gilling,  158  App.  Div.  687,  143  N.  Y.  Supp.  1082. 
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of  delay  in  obtaining  a  search  thereon],  and  required  of 
plaintiff  days'  further  time;  that  plaintiff  notified 

defendant  of  the  cause  for  desiring  such  delay  and  for  his 
inability  to  be  ready  to  close  the  purchase,  and  requested 
an  adjournment  for  such  period,  but-  defendant  refused  to 
grant  the  same  and  declared  the  contract  abrogated.18 

[Another  precedent  alleged  as  follows: 

That  on  the  day  of  ,  19     ,  plaintiff  had 

not  completed  the  examinaton  of  the  title  of  said  defendant 
to  the  said  premises,  for  the  reason  that  he  had  been  unable 
to  avail  himself  of  a  certain  official  search,  which  he  was 
assured  at  the  time  of  the  execution  of  the  aforesaid  con- 
tract could  be  had  at  once,  and  that  by  reason  of  such  failure 
it  was  absolutely  impossible  to  procure  official  searches 
within  the  time  fixed  by  said  agreement.]  19 

That  plaintiff  is  ready  to  and  is  desirous  of  carrying  out 
said  contract,  and  hereby  offers  so  to  do,  but  said  defendant 
has  refused  so  to  do,  and  has  declined  to  name  a  date  for 
the  performance  thereof,  and  has  given  plaintiff  notice  that 
said  contract  is  at  an  end,  and  that  he  considers  the  same 
no  longer  in  force. 

That  the  defendant  received  from  plaintiff  the  sum  of 
dollars  on  the  day  of  ,  19     ,  pur- 

suant to  said  agreement,  and  that  defendant  has  not  re- 
paid said  sum  of  money,  or  offered  to  repay  the  same. 

1439.  The  Same,  Vendor  Estopped  by  Conduct  From  In- 
sisting on  Strict  Performance,  or  Right  to  Terminate 
Contract  and  Forfeit  Payments  Made.20 

[After  alleging  the  agreement  between  the  parties,  showing 

18  From  Lese  v.  Lamprecht,  190  86  N.  Y.  Supp.  799  (aff'd  on  opinion 
N.  Y.  32,  where  the  delay  was  held  below,  184  N.  Y.  596),  where  the 
not  to  defeat  the  action.  court  held  that  the  conduct  of  de- 

19  The  action  was  sustained  on  fendant  in  accepting  the  tardy  pay- 
these  averments  in  Willis  v.  Dawson,  ments  without  objection  had  es- 
34  Hun  (N.  Y.),  492.  topped  it  from  claiming  a  forfeiture 

20  Adapted  from  Murray  v.  Har-  under  the  contract,  and  gave  judg- 
bor,  etc.,  Assoc'n,  91  App.  Div.  397,  ment  for  specific  performance. 
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the  character  of  plaintiff's  stipulations,  the  acts  on  the 
part  of  plaintiff  which  reveal  a  failure  on  his  part  to  strictly 
perform  may  be  set  forth;  e.  g.,  where  plaintiff's  agreement  was 
to  pay  a  certain  sum  monthly  on  the  purchase  price:] 

That  for  months  after  the  making  of  said  agree- 

ment, plaintiff  made  said  payments  of  dollars  per 

month  at  the  stipulated  times  as  aforesaid;  that  beginning 
in  the  month  of  ,  19     ,  plaintiff  did  not  make  pay- 

ments upon  the  particular  times  mentioned  in  said  agree- 
ment, but  at  later  dates,  and  at  irregular  intervals,  plaintiff 
made  various  payments  upon  said  purchase  price,  accom- 
panying each  such  tardy  payment  with  the  amount  of  in- 
terest thereon  which  had  theretofore  accrued. 

[Set  forth  defendant's  conduct  creating  an  estoppel,  as:] 
That  such  payments  were  each  received  by  defendant 
without  protest  or  objection,  and  receipts  given  plaintiff 
therefor  as  payments  upon  said  agreement,  and  that  said 
agreement  was  at  all  times  treated  by  defendant  as  in  full 
force  and  effect. 

1440.  The  Same,  Where  Wife  did  not  Join  in  Contract  of 
Sale,  and  Refuses  to  Join  in  Deed.21 

[Allege  the  incumbrance,  as:] 

That  the  defendant's  title  is  incumbered  by  the  inchoate 
right  of  dower  of  his  wife,  and  that  the  deed  of  said  prem- 
ises offered  by  defendant  to  plaintiff  was  not  also  executed 
by  his  wife  and  she  has  not  released  her  said  right  of  dower 
therein. 

[Modify  the  demand  for  judgment  in  Form  1487,  so  as  to  pro- 
vide:] that  upon  the  failure  of  the  defendant  to  deliver  the 
deed  required  from  him  because  of  the  refusal  of  his  wife 
to  join  therein,  the  plaintiff  may,  within  ten  days  thereafter, 
elect  to  require  the  defendant  to  tender  his  deed,  of  the 


21  In  such  a  situation  the  wife  is  The  precedent  is  adapted  from  the 

not  a  proper  party  to  the  action,  court's  decision  in  Maas  v.  Morgen- 

and  the  release  of  her  dower  rights  thaler,  136  App.  Div.  359,  120  N.  Y. 

may  not  be  coerced.  Supp.  1004. 
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character  required  and  effective  in  all  respects  save  as  to 
the  dower  right  of  his  wife,  and  that  thereupon  the  plaintiff 
may  have  an  abatement  in  the  purchase  price  equivalent  to 
gross  value  of  said  dower  right;  or  that  the  plaintiff  may 
elect  to  reject  said  title  upon  such  refusal,  and  that  in  such 
event  plaintiff  recover  the  sum  of  dollars  [etc.,  as 

other  form]. 

1441.  The  Same,  Another  Form  Where  Plaintiff  was  in 
Doubt  as  to  Validity  of  Defendant's  Title.22 

That  at  the  said  time  for  the  completion  of  said  purchase 
and  delivery  of  the  deed  of  said  premises,  plaintiff  was  [and 
still  is]  in  doubt  as  to  the  validity  and  marketability  of 
defendant's  title,  and  for  such  reason  declined  on  said  day 
to  accept  said  title;  but  plaintiff  then  and  there  notified 
said  defendant  that  he  did  not  intend  to  abandon  said  pur- 
chase, or  his  contract  with  defendant  therefor,  and  that  he 
should  immediately  bring  this  action  for  the  specific  per- 
formance of  said  contract  in  case  defendant  could  convey 
a  valid  and  marketable  title. 

That  time  was  not  made  of  the  essence  of  the  said  agree- 
ment between  plaintiff  and  defendant,  for  the  purchase 
and  sale  of  said  premises,  and  was  not  in  fact  of  the  essence 
thereof. 

1442.  Where  Plaintiff  Accepts  Option.23 

I.  That  at  the  times  hereinafter  mentioned  defendant 
was  and  now  is  the  owner  in  fee  of  the  following  described 
property:  [here  insert  description], 

II.  That  on  or  about  the  day  of  ,  19  , 
in  consideration  of  the  sum  of  dollars  to  him  paid 
[or,  if  the  option  to  buy  is  contained  in  a  lease,  or  other  agree- 

22  See  notes  to  Eorm  1436.  the  action,  estops  himself  from  claim- 

23  The  obligation  becomes  a  mu-  ing  that  he  is  not  bound  by  the 
tual  one,  inasmuch  as  plaintiff  by  agreement.  Jones  v.  Barnes,  105 
notifying  defendant  of  his  acceptance  App.  Div.  287,  94  N.  Y.  Supp.  695; 
of  the  option  and  tendering  the  pur-  Carney  v.  Pendleton,  139  App.  Div. 
chase  price,   and   then   commencing  152,  123  N.  Y.  Supp.  738. 
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ment:  and  as  a  part  of  a  certain  agreement  for  the  leasing 
to  plaintiff  by  defendant  of  the  said  premises,  and  in  con- 
sideration of  the  plaintiff's  covenants  therein  contained], 
defendant  agreed  that  plaintiff  might  at  his  option  buy 
said  premises  for  the  sum  of  dollars,  at  any  time 

within  months  after  said  day. 

III.  That  thereafter,  and  on  or  about  the  day  of 

19  ,  plaintiff  duly  notified  defendant  that  he  had 
determined  to  exercise  the  said  option  to  purchase,  and  then 
and  there  duly  tendered  defendant  the  said  sum  of 
dollars  for  a  deed  thereof,  and  demanded  of  defendant  that 
he  perform  said  agreement  on  his  part;  but  that  defendant 
refused  to  accept  said  purchase  price,  and  refused  to  give 
plaintiff  a  deed  of  said  premises. 

[Adapt  other  allegations,  and  demand  for  judgment,  from 
Form  1436.]  # 

1443.  The  Same,  Against  Infant,  or  Incompetent  Person. 

[Under  N.  Y.  Code  Civ.  Pro.,  §  2345.] 

[Allege  making  of  contract  of  sale  with  defendant  when  com- 
petent— or,  in  case  defendant  has  succeeded  as  heir  or  devisee, 
with  the  deceased  owner.] 

[Where  infant  defendant  is  the  heir  at  law:] 

That  on  or  about  the  day  of  ,  19    ,  at 

,  said  [vendor]  died  intestate,  leaving  the  defendant 

his  only  child  and  sole  heir  at  law;  that  said  [vendor]  left  no 

widow  surviving.     That  the  defendant  is  an  infant  of  the 

age  of  years. 

[Allege  plaintiff's  readiness  to  perform,  and  demand  judg- 
ment as  in  Form  1436.] 

1444.  By  Purchaser  Against  Vendor  and  His  Grantee,24 
With  Demands  for  Deductions. 

I.  That  on  or  about  the  day  of  ,  19    , 

24  All  persons  having,  or  claiming  tract  and  with  notice  thereof,  or 
to  have  an  interest  in  the  land,  de-  without  giving  consideration  there- 
rived  from  the  vendor  after  the  con-      for,  are  necessary  parties.  See  Intern. 
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the  defendant  Y.  Z.  was  seized  in  fee  simple  of  certain  real 
property  described  in  the  agreement  annexed  hereto. 

II.  That  on  said  day  the  plaintiff  and  said  defendant 
entered  into  an  agreement  under  their  hands  and  seals, 
whereby  the  plaintiff  agreed  to  buy,  and  the  said  defendant 
agreed  to  sell,  the  property  described  in  the  agreement, 
which  agreement  is  hereto  annexed  and  made  part  thereof 
[or  state  substance,  as  in  Form  1^6.] 

III.  That  on  the  execution  of  said  agreement  the  plaintiff 
paid  to  the  defendant  Y.  Z.  dollars,  as  a  deposit  and 
as  part  of  the  purchase  money  mentioned  in  said  agreement. 

IV.  That  on  the  day  of  ,  19  ,  and  at 
the  hour  and  place  in  said  agreement  provided,  the  plaintiff 
tendered  to  the  defendant  Y.  Z.,  the  full  residue  of  said  pur- 
chase money,  and  demanded  such  a  conveyance  as  is  called 
fer  in  said  agreement,  but  said  defendant  refused  and  still 
refuses  to  execute  and  deliver  such  a  conveyance. 

V.  That  on  the  day  of  ,  19  ,  a  deed 
was  recorded  in  the  office  of  the  clerk  of  the  said  county  of 

,  which  said  deed  conveyed  or  purported  to  convey 
the  before-mentioned  real  property  described  in  the  agree- 
ment annexed  hereto,  from  the  defendant  Y.  Z.  to  the  de- 
fendant W.  X. 

VI.  That  said  deed  to  said  W.  X.  was  made  without  con- 
sideration, and  that  said  W.  X.  had  knowledge  of  the 
aforesaid  agreement  [annexed  hereto]  before  the  said  con- 
veyance to  himself.25 

VII.  That  on  the  day  of  ,  19  ,  the 
plaintiff  duly  tendered  the  sum  of  dollars  to  said 
defendant  W.  X.,  and  demanded  a  conveyance  of  said  real 
property  as  called  for  in  said  agreement,  but  the  said  W.  X. 


Paper  Co.  v.  Hudson  Riv.  Co.,  92  25  Plaintiff  has  the  burden  of  al- 

App.  Div.  56,  86  N.  Y.  Supp.  736.  leging  and  proving  the  lack  of  con- 

The  holder  of  the  bare  legal   title  sideration  from  or  the  knowledge  of 

must  be  made  a  party.    Mowbray  v.  the   grantee.      McKenna   v.   Tully, 

Dieckman,    9    App.    Div.    120,    41  109  App.  Div.  598,  96  N.  Y.  Supp. 

N.  Y.  Supp.  98.  561. 
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refused  and  still  refuses  to  execute  and  deliver  such  a  con- 
veyance. 

VIII.  That  the  plaintiff  has  been  always  ready  and  willing, 
and  still  is  ready  and  willing,  to  fulfill  the  agreement  on  his 
part,  and  on  having  a  good  and  marketable  title  made  of 
said  real  property  and  a  conveyance  of  the  fee  thereof,  by 
a  proper  deed  [containing  a  general  warranty  and  the  usual 
full  covenants  for  the  conveying  and  assuring  to  him  the 
fee  simple  free  from  all  incumbrance,]  as  in  said  agreement 
provided,  to  pay  the  purchase  money  to  the  defendant 
Y.  Z.  or  to  the  defendant  W.  X. 

IX.  That  the  defendants'  title  to  said  real  property  has 
been  at  all  times  aforesaid  and  now  is  incumbered  by  a 
servitude,  to  wit  [describing  its  character],  which  incumbrance 
damages  the  property  to  a  great  extent,  to  wit,  to  the  extent 
of  at  least  dollars. 

X.  That  the  defendants'  title  to  the  said  real  property 
is  further  incumbered  by  a  mortgage  to  one  M.  N.  for 

dollars,  with  interest,  which  mortgage  was  recorded  in 
the  office  of  the  said  county  clerk  on  ,  19     . 

Wherefore,  plaintiff  demands  judgment:  that  a  just 
deduction  from  the  purchase  money  be  made  on  account  of 
said  incumbrance  of  servitude,  and  on  account  of  said  in- 
cumbrance of  mortgage,  and  that  on  the  payment  of  the 
residue  of  said  purchase  money  the  defendants  specifically. 
perform  said  agreement,  that  the  defendant  W.  X.  be  ad- 
judged to  be  a  trustee  for  plaintiff  and  to  hold  said  real  prop- 
erty as  such,  and  that  he  be  directed  to  convey  the  same  to 
plaintiff;  that  the  defendant  be  directed  to  account  to  plain- 
tiff for  the  rents  and  profits  thereof;  and  that  plaintiff  have 
such  other  and  further  relief  as  the  court  may  deem  just. 

For  the  costs  and  disbursements  in  this  action. 
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1445.  By  an  Assignee  of  the  Purchaser.26 

I.  and  II.  [After  alleging  the  making  of  the  contract  of  pur- 
chase and  sale,  as  in  Form  1436.] 

III.  That  thereafter,  and  on  or  about  the  day 

of  ,  19    ,  said  [vendee]  duly  assigned  to  plaintiff  all 

his  right,  title  and  interest  in  said  agreement,  and  plaintiff 
in  consideration  thereof  assumed  the  obligations  of  said 
[vendee\  thereunder  and  agreed  to  complete  such  purchase 
in  accordance  with  said  agreement;  that  plaintiff  duly 
notified  defendant  of  the  making  of  such  assignment  to  him 
and  of  his  said  agreement  to  complete  the  purchase  there- 
under, [and  the  defendant  thereupon  agreed  to  make  the 
conveyance  of  said  property  to  plaintiff.] 

[Continue  as  in  Form  1436.] 

1446.  Vendor  Against  Purchaser.27 

I.  That  on  and  before  the  day  of  ,  19  , 
plaintiff  was,  and  still  is,  the  owner  in  fee  [or  otherwise]  and 
possessed  of  the  real  property  hereinafter  particularly  de- 
scribed. 

II.  That  the  defendant,  being  desirous  to  purchase  the 
same,  entered  into  an  agreement  with  the  plaintiff,28  dated 
on  said  day,  of  which  a  copy  is  hereunto  annexed,  marked 


25  In  order  that  an  assignee  may  for  damages  for  breach  of  contract 

have  a  specific  performance,  and  not  to  sell  real  estate,  which  may  readily 

be  confined  to  the  remedy  at  law      be  adapted  to  this  action 

for  damages,  it  is  necessary  that  he  It  is  well  settled  that  this  action 
allege  and  show  that  he  assumed  the  in  equity  will  he;  the  ground  of 
obligations  of  his  assignor  and  be-  mutuality  of  remedy  is  most  gen- 
came  bound  to  perform  the  agree-  really  held  the  proper  theory.  Sen 
ment  on  his  part.  Dettenfass  v.  Pom.  Eq.  Jurisp.,  §  1402,  n.  A 
Horsley,  177  App.  Div.  143,  163  waiver  by  one  of  the  parties  of 
N.  Y.  Supp.  626;  Genevitzw.  Feiering,  'specific  performance  in  case  of 
136  App.  Div.  736,  121  N.  Y.  Supp.  breach  will  defeat  an  action  by  the 
392.  other  because  of  want  of  this  mu- 

27  See   Forms    171-173,    for    com-  tuality.       Wadick     v.     Mace,     191 

plaints  to  recover  purchase  money  N.  Y.  1. 

paid;    also,    Forms    692-698, ,  pages  a  See  Form  1442,  where  an  option 

753-761,   for  complaints   in   actions  was  given  and  accepted. 
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Schedule  A,  and  made  part  hereof.29  [Or,  of  which  the  fol- 
lowing is  a  copy.30— copy  of  contract,  giving  a  description  of 
the  property.]  31 

[Or,  plead  the  contract  according  to  its  legal  effect,  as:] 
II.  That  on  or  about  the  said  day  of 

19  ,  the  plaintiff  and  defendant  made  and  entered  into  an 
agreement  in  writing,32  in  and  by  which  the  plaintiff  agreed  to 
sell  to  the  defendant 33  all  that  certain  lot  of  land,  situate 
in  the  city  of  ,  bounded  and  described  as  follows: 

[description];  and  the  defendant,  in  and  by  said  agreement, 
agreed  to  purchase  said  premises  for  the  sum  of 
dollars,  and  to  pay  the  same  as  follows:  dollars  on 

the  execution  of  said  agreement  and  the  balance,  being 
dollars,  in  cash,  on  the  day  of  , 

19     ,  at  o'clock,  at  the  office  of  ,  when  the 

deed  was  agreed  to  be  delivered  by  plaintiff,  [or  otherwise 
according  to  the  terms  of  the  agreement]  as  hereinafter  set 
forth. 

And  the  plaintiff  did  further,  in  and  by  said  agreement, 
agree  that,  on  receiving  such  payment  at  the  time  and  in  the 
manner  above  mentioned,  he  would,  [state  character  of  agree- 
ment as:]  at  his  own  proper  cost  and  expense,  execute,  ac- 
knowledge and  deliver  to  the  defendant  a  proper  deed  for 
the  conveying  and  assuring  to  him  the  fee  simple  of  said 
premises  free  from  all  incumbrance  [except  any  assessment 

23  For  allegations  stating  a  sale  at  Coles  v.   Bowne,   10,  Paige  (N.   Y.), 

auction,  see  Form  095,  ante,  p.  759.  526. 

30  If  the  written  agreement  through  .  31  The  complaint  in  an  action  for 

mistake  does  not  in  fact  contain  the  specific   performance   should   supply 

true  agreement  between  the  parties,  the    details    necessary    to    guide    in 

and  the  plaintiff  wishes  to  introduce  drawing  a  judgment  directing  a  con- 

parol  proof  to  correct  it,  he  should  veyance;  but  it  is  not  bad  on  de- 

not  merely  state  the  agreement  as  it  murrer  if  it  fails  to  do  so.    Richards 

ought  to  have  been  reduced  to  writ-  v.  Edick,  17  Barb.  (N.  Y.)  260. 

ing,  but  he  should  also  state  the  sub-  32  See  note  at  beginning  of   this 

stance    of    the    written    agreement,  chapter. 

and  must   show   wherein   it   differs  33  Be  careful  to  allege  that  plaintiff 

from  the  one  actually  made.     See  agreed  to  sell,  i.  e.,  show  that  the 

Lese  v.  Lamprecht,   196  N.  Y.  32;  agreement  was  not  unilateral.-  Levin 

v.  Dietz,  194  N.  Y.  376. 
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which  might  be  confirmed  after  the  day  of  , 

19     ,  or  otherwise],  which  deed,  [together  with  an  abstract 

of    title    guaranteed    by    the  Title    Co.]    it    was 

agreed  by  the  plaintiff,  should  be  delivered  on  the 

day  of  ,  19    ,  at  the  office  of  ,  No. 

street,  in  the  city  of  ,  at  o'clock, 

m.  of  that  day.    [Add  any  other  agreement  on  plaintiff's  part.] 

III.  That  the  defendant,  on  the  execution  of  the  said 
agreement,  paid  to  the  plaintiff  the  said  sum  of 
dollars  as  therein  provided  for. 

[//  the  parties  have  changed  the  day  for  passing  the  title:] 

IV.  That  afterwards,  by  the  mutual  agreement  of  the  said 
parties,  the  time  for  completing  the  performance  of  the  said 
agreement  was  duly  extended  to  the  day  of  , 
19  ,  at  the  place  in  said  agreement  mentioned,  at  the  hour 
of                o'clock  on  said  day. 

V.  That  the  plaintiff  has  always  been,  and  still  is,  ready 
and  willing  [and  able]  34  to  perform  the  said  agreement  on 
his  part;  that  on  the  said  day  of  ,  19  , 
at  the  said  hour  named,  at  the  said  office  of  ,35 
the  plaintiff  duly  tendered  to  the  defendant  a  deed  of  the 
said  premises  36  pursuant  to  and  in  accordance  with  the 
terms  of  the  said  agreement,37  [and  also — here  allege  tender  or 

34  Held  unnecessary,  and  that  in-  cannot  be  fairly  questioned.  See 
ability  is  a  matter  of  defense,  in  McPherson  v.  Schade,  149  N.  Y.  16, 
Clexton  v.  Tunnard,  119  App.  Div.  43  N.  E.  Rep.  527.  But  the  common 
709,  104  N.  Y.  Supp.  665;  contra,  provision  that  the  title  is  to  be  ap- 
Kuntz  v.  Schnugg,  99  App.  Div.  191,  proved  by  a  title  company  is  not  a 
90  N.  Y.  Supp.  933.  condition  precedent,   to  be  fulfilled 

35  See  Form  1447,  where  there  by  plaintiff;  a  disapproval  is  matter 
has  been  excusable  delay  in  tender-  of  defense.  Downs  v.  Lehman,  123 
ingdeed.  App.    Div.    11,    107   N.    Y.   Supp. 

39  A  complaint  should  aver  a  tender  329. 
of  the  deed,  or  an  excuse  for  failure  37  If     defendant     puts     plaintiff's 

to    tender,    and    offer   performance.  title  in  issue,  and  sufficiency  of  the 

See  Bruce  v.  Tilson,  25  N.  Y.  194;  deed  tendered,  he  may  have  a  bill  of 

Soper  v.  Gabe,  55  Kan.  646.  particulars    setting    forth    the   form 

The  title  tendered  must  be  shown  of  the  deed  tendered.    See  Bargrosser 

to   have   been   in   strict   conformity  v.  Rich,  149  App.  Div.  248,  133  N.  Y. 

with  the  agreement.    It  must  be  a  Supp.  683.     But  not  to  furnish  an 

marketable   title,   i.   e.,   one  which  abstract  of  his  title.    Id. 
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offer  of  performance  of  any  other  condition  on  plaintiff's  part] 
and  then  and  there  demanded  payment  of  the  balance  of 
the  purchase  money  and  interest,  but  the  defendant  then 
refused  and  ever  since  has  refused  to  accept  the  said  deed 
and  to  pay  the  balance  of  the  purchase  money  [or  otherwise] 
according  to  the  said  agreement.88 

VI.  That  defendant  notified  plaintiff  at  said  time  and 
place  that  his  sole  grounds  for  refusing  to  accept  said  deed 
were  [set  forth  objections  raised  by  defendant.]39 

VII.  That  plaintiff  has  been  at  all  times  after  the  tender 
of  said  deed  and  now  is  ready  and  willing  to  deliver  said 
deed  to  defendant,  upon  receiving  said  purchase  price  from 
defendant  [or  otherwise  according  to  agreement.] 

Wherefore,  plaintiff  demands  that  the  defendant  be 
adjudged  to  specifically  perform  his  said  agreement,  that  he 
be  directed  to  accept  plaintiff's  deed  of  said  premises,  and 
to  pay  to  the  plaintiff  the  sum  of  dollars,  with  in- 

terest thereon  from   the  day  of  ,    19     ; 40 

and  that  the  plaintiff  have  such  other  and  further  relief  in 
the  premises  as  to  the  court  shall  seem  proper,  with  the  costs 
of  the  action. 

1447.  The    Same,    Allegations   Showing   Facts   Excusing 
Timely  Performance.41 

[Sustained  in  Buess  v.  Koch,  53  How.  Pr.  (N.  Y.)  92, 
memo,  in  10  Hun,  299,  aff'g  52  How.  Pr.  478.]  42 

3S  Allegations  which  go  to  show  de-  il  When  time  is  not  by  stipulation, 

fendant's  motive  in  refusing  to  per-  or  by  implication,  of  the  essence  of 

form  are  immaterial.    McCadden  v.  the  contract,  a  court  of  equity  will 

Central  Trust  Co.,  92  Misc.  413,  156  disregard   the   excusable   default   of 

N.  Y.  Supp.  73.  either  party,  if  it  be  conscientious 

39  If  plaintiff  can  establish  this,  de-  that  performance  be  decreed.  Hun 
fendant  may  be  estopped  from  raising  v.  Bourdon,  57  App.  Div.  353,  68 
other  objections.  N.  Y.  Supp.  112  (excusing  vendor's 

40  If  the  premises  have  a  rental  default  caused  by  mis-sending  of 
value,  and  plaintiff  has  been  receiv-  deed);*Lese  v.  Lamprecht,  196  N.  Y. 
ing  rents  meantime,  he  cannot  have  32.  See  Form  1439  for  another  prec- 
interest  as  well.    See,  for  a  discussion  edent. 

of  principles    applicable,    Haffey  v.  « Held,    that    the    facts    alleged 

Lynch,  193  N.  Y.  67.  showed  plaintiff  entitled  to  the  relief 
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[After  allegations  showing  defendant's  agreement  to  purchase 
plaintiff's  -premises,  wherein  he  was  tenant,  "on  or  before  the  ex- 
piration of  five  years  from  May  1,  19     ,"  complaint  continued:] 

That  plaintiff  duly  notified  defendant,  in  writing,  before 
May  1,  19  ,  that  the  time  for  performance  would  expire  on 
that  day,  and  requested  that  defendant  should  appoint  a 
time  and  place  for  performance;  that  defendant  failed  and 
neglected  to  answer  such  request  in  any  way,  and  failed 
and  neglected  to  appoint  a  time  or  place  as  requested. 

That  subsequent  to  said  May  1,  19  ,  plaintiff  attempted 
to  tender  a  deed  of  said  premises  to  defendant,  but  was  un- 
able to  do  so,  inasmuch  as  defendant  was  absent  and  his 
whereabouts  unknown  to  plaintiff,  and  plaintiff  was  un- 
able to  find  defendant  after  diligent  search  made  by  him. 

That  at  all  times  on  and  befofe  said  May  1,  19  ,  and 
thereafter,  plaintiff  was  ready  and  willing,  and  is  now  ready 
and  willing,  to  deliver  to  defendant  a  deed  of  said  premises 
in  accordance  with  the  aforesaid  agreement,  upon  receiving 
from  defendant  the  purchase  price  thereof. 

Whsrefoke  [etc.,  as  in  Form  1446]- 

1448.  On  an  Exchange. 

I.  That  on  or  about  the  day  of  ,  19    , 

the  plaintiff  and  defendant  entered  into  an  agreement  in 
writing,  dated  that  day,  whereby,  in  consideration  of  the 
covenants  on  the  part  of  the  plaintiff  hereinafter  mentioned, 
the  defendant  covenanted  that  he  would,  on  or  before  the 
day  of  ,  19     ,  convey  to  the  plaintiff  in 

fee  by  warranty  deed,  and  with  covenants  for  quiet  enjoy- 
ment and  against  incumbrances  [or,  otherwise,  according  to 
the  agreement,]  a  lot  of  land,  situate  in  the  town  of  , 

and  county  of  ,  in  the  State  of  ,  of  which  he 

was  and  now  is  the  owner,  and  which  is  particularly  de- 
scribed as  follows:  [description  of  premises].     In  considera- 

asked;  that  although  his  allegation  day,    the   default  was   excusable  in 

showed  he  was  in  default  because  of  equity  by  reason  of  the  other  acts 

his  omission  to  tender  the  deed  at  performed  by  him. 
defendant's    residence   on    the   last 
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tion  whereof,  the  plaintiff  covenanted  in  and  by  said  agree- 
ment [state  his  covenant  in  same  manner.  And  it  was  further 
provided  in  said  agreement  that  each  party  might  enter 
into  immediate  possession  of  the  premises  so  to  be  conveyed 
to  him,  and  have  and  receive  the  profits  to  his  own  use.] 

[II.  That  thereafter,  in  pursuance  of  said  agreement, 
the  plaintiff  and  defendant  respectively  took  possession  of 
the  premises  so  to  be  conveyed  to  them,  and  still  severally 
occupy  the  same.] 

III.  That  the  plaintiff  duly  performed  all  the  conditions 
of  said  contract  on  his  part,  and,  on  the  said  day 
of  j  19  ,  duly  tendered  to  the  defendant  a  [war- 
ranty] deed  of  said  premises  in  ,  with  covenants  for 
quiet  enjoyment  and  against  incumbrances,  duly  signed 
and  sealed  by  the  plaintiff,  and  demanded  of  defendant  a 
deed  of  said  premises  in  ;  but  the  defendant  re- 
fused to  execute  and  deliver  such  to  the  plaintiff,  and  still 
refuses  and  neglects  so  to  do. 

IV.  That  plaintiff  was  at  the  time  fixed  for  closing  said 
exchange  of  lands,  and  has  been  at  all  times  since  and  now 
is,  ready,  willing  and  able  to  fully  perform  the  agreement 
on  his  part,  and  has  so  notified  defendant. 

Wherefore,  the  plaintiff  demands  judgment  that  the 
defendant  be  decreed  to  specifically  perform  said  agreement, 
and  that  he  receive  plaintiff's  said  deed  and  convey  to  the 
plaintiff  said  lot  in  ,  pursuant  to  the  said  agreement; 

that  plaintiff  have  such  other  and  further  relief  as  may  be 
just,  with  the  costs  of  this  action. 

1449.  By  One  Who  has  Furnished  the  Consideration  for 
the  Purchase  of  Realty,  but  Title  Taken  in  Name  of 
Defendant,  under  Oral  Agreement  that  the  Latter 
Should  Convey  to  Plaintiff,  or  Plaintiff's  Appointee; 
to  Compel  Performance.43 
I.  That  on  or  about  the  day  of  ,  ?9     , 

43  Action  sustained  on  this  com-      Div.  402,  49  N.  Y.  Supp.  788,  aff'd 
plaint  iD  Jeremiah  v.  Pitcher,  26  App.      163  N.  Y.  574. 
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at  the  city  of  ,  plaintiff  contracted  for  and  purchased 

[or,  desired  to  purchase]  from  one  M.  N.,  for  the  considera- 
tion of  dollars,  the  following  described  premises,  to 
wit:  [description]. 

II.  That  before  the  day  of  the  date  of  the  deed  of  convey- 
ance hereinafter  referred  to, '  plaintiff  and  defendant,  [who 
is  the  daughter  of  the  said  plaintiff,]  entered  into  an  agree- 
ment whereby  defendant  agreed  with  plaintiff,  that  if  the 
plaintiff  would  pay  for  the  said  premises  and  would  take 
the  title  thereto  in  the  name  of  defendant,  she,  the  said  de- 
fendant, would  hold  the  title  in  trust  for  him,  and  would 
convey  the  said  premises,  on  the  demand  of  the  plaintiff, 
to  any  person  or  persons  to  whom  plaintiff  should  sell  the 
same,  and  would  immediately  turn  over  the  proceeds  of 
such  sale  to  plaintiff,  and  that  in  case  this  plaintiff  should 
not  sell  the  said  premises,  defendant  would  then,  on  the 
demand  of  plaintiff,  convey  the  said  premises  to  plaintiff, 
or  to  any  person  to  whom  plaintiff  directed  defendant  to 
convey  the  said  premises. 

III.  That,  relying  upon  such  promise  and  agreement,  and 
placing  confidence  and  trust  in  the  said  defendant,  and  on 
or  about  the  day  "of  ,  19  ,  plaintiff  fur- 
nished the  consideration  to  purchase  the  said  premises,  and 

See,  also,  McKinley  v.  Hessen,  202  If   plaintiff   has   paid   the   purchase 

N.  Y.  24,  and  Canda  v.  Totten,  157  money    under    such    circumstances 

id.  281,  in  which  very  similar  facts  that  he  could  not  recover  it,  it  is 

were  involved,  and  the  actions  sus-  suggested   in    McKinley   v.   Hessen, 

tained,  supra,  that  it  might  be  a  sufficient 

It  is  necessary  that  plaintiff  show  part  performance.  Where  plaintiff, 
that  there  has  been  such  a  part  per-  in  addition  to  paying  the  considera- 
formance  of  the  oral  agreement  as  tion,  has  paid  carrying  charges,  re- 
will  justify  a  court  of  equity  in  re-  pairs  and  insurance,  and  has  made 
quiring  specific  performance.  Mere  improvements  on  the  land,  he  suf- 
proof  of  the  payment  of  the  con-  ficiently  satisfies  the  requirement  of 
sideration  for  the  land  purchased,  if  a  part  performance.  Cases,  supra. 
defendant  is  liable  to  plaintiff  at  The  fact  that  the  agreement  is  an 
law  for  the  repayment  of  the  money,  oral  one  does  not  prevent  a  court  of 
does  not  satisfy  the  rule.  See  equity  in  enforcing  it  if  it  has  been 
Dunckel  v.  Dunckel,  141  N.  Y.  427;  partially  performed.  N.  Y.  Real 
Cooley  o.  L,obdell,  153  N.  Y.  596.  Prop.  Law,  §  270. 
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with  his  own  money  paid  for  the  same,  and  under  said  agree- 
ment the  title  to  the  said  premises  was  taken  in  the  name  of 
defendant,  and  the  deed  of  conveyance  of  the  said  premises 
from  the  said  M.  N.  to  defendant,  bearing  date  on  the  said 

day  of  ,  19     ,  was  duly  recorded  in  the 

office  of  the  [register]  of  the  county  of  ,  in  liber 

of  Conveyances,  at  page  ,  on  the 

day  of  ,  19     . 

[IV.  That  plaintiff  never  intended  to  procure  or  cause  the 
said  premises  to  be  conveyed  by  the  said  M.  N.  to  defendant, 
or  to  make  the  said  grant  effectual  by  delivering  the  said 
deed  of  conveyance  of  said  premises  to  defendant;  but,  on 
the  contrary,  plaintiff  never  delivered  or  caused  to  be  de- 
livered to  defendant  the  said  deed  of  conveyance,  but  always 
retained  possession  and  control  thereof.] 

V.  That  defendant  has  never  paid  the  consideration  for 
the  said  deed  of  conveyance,  or  any  part  thereof,  to  wit, 
the  sum  of  dollars,  which  was  the  true  value  of  the 
said  premises  on  the  day  of  the  date  of  the  said  deed  of 
conveyance,  [and  plaintiff  never  had  any  intention  of  pro- 
curing the  said  premises  to  be  conveyed  to  defendant  as  a 
gift,  or  advancement,  or  otherwise,  or  of  giving  the  same 
to  her  for  nothing.] 

VI.  That  at  all  times  subsequent  to  such  conveyance, 
plaintiff  has  paid  all  taxes  and  water  rents,  insurance  pre- 
miums [and  interest  on  the  mortgage  indebtedness  upon 
said  premises]  accruing  upon  the  said  premises,  and  has 
leased  the  same  and  collected  the  rents  thereof  and  has  ap- 
propriated them  to  his  own  use;  nor  has  the  defendant  at 
any  time  protested,  or  claimed  the  right  to  collect  or  receive 
the  same  from  plaintiff  or  from  the  tenants  upon  the  said 
premises.  That  plaintiff  has  also  expended  large  sums  of 
money  in  repairs  and  improvements  thereon,  all  without 
defendant's  direction  or  sanction,  and  has  personally  spent 
much  time  and  effort  in  an  endeavor  to  improve  and  beautify 
said  premises.44 

44  Or  otherwise  show  as  strong  a  case  of  part  performance  as  possible. 
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VII.  That  on  or  about  the  day  of  ,  19  , 
and  at  various  other  times  before  the  commencement  of 
this  action,  plaintiff  has  requested  and  demanded  of  the 
defendant  that  she  convey  the  said  premises  to  a  person 
designated  by  plaintiff,  or  that  defendant  convey  the  said 
premises  to  plaintiff  personally,  pursuant  to  her  agreement 
entered  into  with  plaintiff  as  hereinabove  set  forth,  but 
defendant  has  refused  to  convey  the  said  premises  to  plain- 
tiff or  to  any  person  whomsoever,  and  has  attempted  to  re- 
pudiate said  agreement. 

VIII.  That  plaintiff  has  no  remedy  at  law,  and  will  suffer 
irreparable  damage  unless  defendant  is  required,  to  specific- 
ally perform  her  agreement  as  aforesaid. 

Wherefore,  plaintiff  demands  judgment  against  de- 
fendant that  she  be  adjudged  to  specifically  perform  her  said 
agreement  with  plaintiff,  and  that  she  be  directed  to  convey 
to  plaintiff,  or  to  any  person  by  him  designated,  the  premises 
described  in  this  complaint  and  referred  to  herein,  and  every 
part  and  parcel  thereof,  and  that  plaintiff  have  judgment 
against  defendant  for  such  other  and  further  relief  in  the 
premises  as  to  this  court  may  seem  just  and  equitable,  and 
for  the  costs  and  disbursements  of  this  action. 

1450.  By  Joint  Purchaser,  to  Compel  Performance  of  an 
Agreement  Under  Which  the  Title  is  Taken  in  De- 
fendant's Name,  Under  Promise  to  Thereafter  Convey. 

[Sustained  in  Gage  v.  Gage,  83  Hun,  362,  64  N.  Y.  State 
Rep.  777,  31  N.  Y.  Supp.  903;  again,  on  the  merits,  13  App. 
Div.  565,  43  N.  Y.  Supp.  810.] 

I.  That  heretofore,  and  on  or  about  the  day  of 

,  19  ,  plaintiff  and  defendant  Y.  Z.  entered  into 
an  agreement  wherein  and  whereby  they  mutually  agreed 
to  purchase  of  one  M.  N.  [brief  description  of  premises  bought, 
as:]  a  farm  of  about  acres,  situate  in  the  town  of 

,  county  of  ;  that  said  premises  were  to  be 

bought  of  said  M.  N.  upon  credit;  that  the  defendant  Y.  Z. 
should  take  a  deed  of  said  premises  in  his  own  name  and 
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execute  a  mortgage  thereon  to  secure  payment  of  the  pur- 
chase price;  that  the  plaintiff  and  defendant  Y.  Z.  should 
live  upon  said  premises  and  work  the  same,  and  together, 
in  this  manner,  pay  the  purchase  price  thereof;  that  it  was 
further  mutually  agreed  that  when  said  [farm]  should  have 
been  fully  paid  for  in  manner  aforesaid,  the  defendant  Y.  Z. 
should  deed  to  plaintiff  an  undivided  one-half  part  thereof. 

II.  That  in  pursuance  of  the  said  agreement  the  said 
[farm]  was  purchased  of  said  M.  N.,  and  said  M.  N.  deeded 
the  same  to  the  defendant  Y.  Z.  for  the  consideration  of 

dollars,  and  said  defendant  Y.  Z.  executed  a  pur- 
chase-money mortgage  for  the  amount  thereof;  that  plain- 
tiff and  defendant  Y.  Z.  entered  into  possession  of  said  [farm] 
and  worked  the  same,  and  improved  it,  and  by  mutual 
consent  so  much  thereof  as  was  necessary  was  thereafter 
sold  at  an  increased  price  and  from  the  proceeds  said  mort- 
gage was,  on  or  about  the  day  of  ,  19  , 
fully  paid  and  satisfied,  and  the  purchase  price  of  said  [farm] 
thereby  fully  paid;  that  of  said  [farm]  there  was  then  left 
free  and  unincumbered  about  acres,  of  which  the 
defendant  Y.  Z.  had  said  deed  in  his  own  name,  but  of  which 
plaintiff  was  and  is  entitled,  under  the  aforesaid  agreement, 
to  a  deed  of  an  undivided  one-half  part  thereof;  that  said 
remaining  portion  of  said  [farm]  is  as  follows:  [insert  careful 
description,  which  it  is  desired  to  have  deed  contain]. 

III.  That  plaintiff  has  duly  performed  all  the  conditions 
of  said  agreement  on  his  part;  that  heretofore,  and  on  or 
about  the  day  of  ,  19  ,  plaintiff  de- 
manded of  defendant  Y.  Z.  that  he  give  plaintiff  a  deed  of 
an  undivided  one-half  part  of  said  [farm],  but  defendant 
Y.  Z.  refused  and  still  refuses  so  to  do. 

[2/  the  defendant  has  conveyed  without  consideration,  or  to 
one  having  notice,  allege:]  IV.  That  on  or  about  the 
day  of  ,  19     ,  and  after  the  payment  of  said  mort- 

gage, the  defendant  Y.  Z.  and  the  defendant  W.  X.  con- 
spired, together  to  deprive  plaintiff  of  his  just  rights  and 
interests  in  said  [farm],  and  with  intent  to  so  defraud  plain* 
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tiff  the  defendant  Y.  Z.  executed  and  delivered  to  the  de- 
fendant W.  X.,  and  the  defendant  W.  X.  received,  a  deed 
of  the  said  remaining  portion  of  said  [farm]  without  any  con- 
sideration therefor  being  paid  by  said  W.  X.;  [or  that  de- 
fendant W.  X.  had  full  knowledge  of  the  premises  and  of 
plaintiff's  rights  and  interests  in  said  premises] ;  that  plaintiff 
has  heretofore  demanded  of  said  defendants  that  they  con- 
vey to  him  his  said  undivided  one-half  part  of  said  remain- 
ing portion  of  said  [farm],  but  defendants  have  refused  and 
still  refuse  so  to  do. 

Wherefoke,  plaintiff  demands  judgment:  That  plaintiff 
is  entitled  to  specific  performance  of  the  said  agreement; 
that  the  defendants  be  directed  to  convey  to  plaintiff  the 
undivided  one-half  part  of  the  said  remaining  land,  free  and 
clear  of  incumbrances;  that  plaintiff  have  such  other  and 
further  relief  as  may  be  just,  with  costs  of  the  action. 

1451.  To  Enforce  Performance  of  a  Contract  Concerning 
Personal  Property;  Corporate  Securities.45 

I.  That  the  defendant  Y.  Z.,  on  or  about  the 
day  of  ,  19    ,  at  the  city  of  ,  in  the  State 

of  ,  secured  an  option  for  the  purchase  from  one 

M.  N.  of  certain  securities  of  the  Company,  viz., 

about  shares  of  the  capital  stock  of  said  company, 

and  about  dollars  of  the  bonds  of  the  said  com- 

pany. 

45  Adapted  from  Bateman  v.  Straus,  does  not  know  what  his  damages  are, 

86  App.  Div.  540,  83  N.  Y.  Supp.  that  he  may  only  have  full  and  ade- 

785;  Johnson  v.  Brooks,  93  N.  Y.  337.  quate    relief    in    equity;    these    and 

An  action   for  specific   performance  similar   allegations   will  not  suffice, 

will    not    lie    unless    special    facts  See  Gilbert  v.  Bunnell,  92  App.  Div. 

are  alleged  and  proven  which  show  284,  86  N.  Y.  Supp.  il23. 
that  an  award  of  damages  at  law  It  has  been  held  that  a  ship  is  a 

would  not  afford  an  adequate  remedy.  special    kind    of    personal    property 

Harle  v.  Brennig,  131  App.  Div.  742,  which  in  itself  may  justify  specific 

116   N.    Y.    Supp.    51.     Allegations  enforcement    of    an    agreement    of 

that  damages  cannot  be  established,  sale.      See    Menier    v.    Donald,    98 

that  it  will  be  difficult  or  impossible  Misc.  684,  and  cases  cited",  36  Cyc. 

to  make  proof  thereof,  that  plaintiff  558. 
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II.  That  the  said  defendant  thereafter  solicited  and  re- 
ceived a  subscription  from  plaintiff  to,  and  agreed  to  sell 
and  deliver  to  this  plaintiff  from  such  securities,  as  soon  as 
received  by  him  upon  payment  of  such  subscription, 

bonds  of  the  said  Company,  of  the  par  value  of 

dollars,  together  with  shares  of  the  capital 

stock  of  the  said  company,  and  plaintiff  agreed  to  take 
such  securities,  and  to  pay  to  said  defendant  therefor  the 
sum  of  dollars  in  cash. 

III.  That  thereafter  the  said  defendant  completed  the 
purchase  of  the  securities  first  mentioned  herein,  and  the 
same  were  delivered  to  him,  and  came  into  his  possession, 
and  said  defendant  thereupon  became  liable  to  deliver  to 
this  plaintiff  the  said  shares  of  stock  and  the  said 

bonds,  upon  payment  or  tender  by  plaintiff  to 
him  of  the  price  therefor. 

IV.  That  the  plaintiff,  on  or  about  the  day  of 

,19     ,  at  the  said  city  of  ,  duly  tendered 

to  said  defendant  the  said  sum  of  dollars  in  cash, 

in  compliance  with  the  condition  of  said  subscription  on  his 
part,  and  demanded  delivery  of  said  bonds  and  stock;  but 
said  defendant  has  hitherto  wholly  neglected  and  refused 
to  transfer  and  deliver  to  this  plaintiff  said  shares  of  stock 
or  said  bonds,  or  any  of  them.46 

V.  That  the  said  bonds  and  shares  of  stock  of  the 
Company  are  of  uncertain  and  unknown  value,  and  the 
same  cannot  be  purchased  in  open  market;  [state  any  other 
special  circumstances,  as:]  47  that  said  Company  intends  to 

46  Since   plaintiff's   right   to   relief  tablished;  plaintiff  must  allege  some 

is  wholly  contractual,  allegations  of  further  special  interest  in  acquiring 

fraud  which  go  to  the  motive  of  his  the  stock,   or  other  facts   properly 

refusal  to  perform  are  immaterial.  invoking  equitable  aid.    Clements  v. 

McCadden  v.  Central  Trust  Co.,  92  Sherwood-Dunn,  108  App.  Div.  327, 

Misc.  413,  156  N.  Y.  Supp.  73.  95  N.  Y.  Supp.  766,  aff'd  187  N.  Y. 

"It  is  held  in  New   York   that  521;  Waddles.  Cabana,  220  N.  Y.  18. 

specific  performance  is  not  justified  by  The  fact  that  plaintiff  has  already 

merely   showing   that   the   stock   is  sold    the    goods    which    defendant 

not  listed,  or  sold,  or  offered,  so  that  agreed  to.  sell  to  plaintiff  furnisher 

its  market  value  may  be  readily  es-  no  ground  for  equitable  intervention, 
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manufacture  and  exploit  a  patented  device  for  [state]  and 
that  the  practical  value  thereof  is  as  yet  undemonstrated 
and  unknown,  and  the  enterprise  is  in  such  experimental 
stage  as  to  render  computation  of  the  value  of  its  property- 
rights  and  of  its  stock  and  bonds  difficult  and  impossible;  u 
that  if  the  defendant  is  not  required  to  deliver  the  same  to 
the  plaintiff  the  plaintiff  will  suffer  great  and  irremediable 
loss  for  which  he  has  no  adequate  remedy  at  law.49 

VI.  That  the  defendant  Y.  Z.  is  a  non-resident  of  the 
State  of  [New  York],  and  resides  in  ,  in  the  State  of 

,  [and  is  a  person  of  no  adequate  pecuniary  means 
to  answer  a  judgment  in  damages  for  the  breach  of  the  con- 
tract and  agreement  aforesaid]. 

VII.  [That  the  shares  of  the  said  stock  and  the  bonds 
which  have  been  purchased  by  the  defendant  as  before 
mentioned,  have  been  deposited  by  the  defendant  Y.  Z. 
in  the  hands  of  the  defendant,  the  Bank,  in  the 
city  of  ,  and  the  said  shares  and  bonds,  or  a  large 
portion  thereof,  now  remain  in  the  hands  of  said  bank.] 

Wherefore,  the  plaintiff  demands  judgment,  that  the 
defendants  may  be  decreed  to  deliver  and  transfer  to  the 
plaintiff  the  amount  aforesaid  of  dollars  in  the  bonds 

of  the  said  Company,   and  shares  of  the 

stock  of  said  company;  that,  in  the  meantime,  and  until 
the  final  hearing  and  determination  of  this  action,  the  de- 
fendant Y.  Z.  may  be  enjoined  from  transferring,  incumber- 
ing, disposing  of,  or  interfering  with,  any  of  said  shares  or 
bonds  [now  in  the  hands  of  said  bank],  which  have  been 
purchased  by  them,  unless  they  reserve  therefrom  a  suffi- 
cient amount  to  answer,  free  and  clear  from  all  other  de- 
mands of  other  parties,  the  demand  of  the  plaintiff  upon  the 
contract  or  agreement  hereinbefore  set  forth;  and  that  the 

New  Hartford  Canning  Co.  v.  Buli-      nedy   v.   Thompson,    97   App.   Div. 
fant,  78  App.  Div.  6,  78  N.  Y.  Supp.      296,  89  N.  Y.  Supp.  963. 
951.  «A  mere  allegation  of  irreparable 

48  See  Bateman  v.  Straus,  86  App.  injury,  or  the  like,  is  of  no  avail. 
Div.  540,  83  N.  Y.  Supp.  785;  Ken-     New  Hartford  Canning  Co.  v.  Buli- 

fant,  supra. 
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plaintiff  may  recover  his  costs  and  disbursements  of  this 
action,  and  for  such  other  and  further  relief  as  to  the  court 
may  seem  just.     • 

1452.  By  Creditor,  for  Performance  of  Agreement  to  Give 
a  Chattel  Mortgage.50 

I.  That  on  the  day  of  ,  19  ,  at  , 
the  plaintiff  and  the  defendant  entered  into  an  agreement, 
whereby  the  plaintiff,  then  being  the  owner  of  [designate  the 
goods;  or  if  numerous,  say,  the  goods  specified  in  Schedule  A 
hereunto  annexed  and  made  part  thereof],  situate  in  the 
house  No.  ,  in  street,  in  said  city,  agreed  to 
sell  and  deliver  the  same  to  the  defendant;  in  consideration 
whereof,  the  defendant  promised  to  pay  him 
dollars  cash  upon  the  delivery  of  said  [goods],  and 
dollars,  in  months  from  the  date  of  said  delivery, 
and  to  give  to  plaintiff  on  the  delivery  of  such  [goods]  a 
chattel  mortgage  thereon  to  the  plaintiff  to  secure  the  pay- 
ment of  said  dollars  as  aforesaid,  with  interest 
thereon  at               per  cent. 

II.  That  pursuant  to  said  contract,  the  plaintiff,  on  the 

day  of  ,   19    ,   sold,   and  delivered  said 

[goods]  to  the  defendant,  who  is  now  in  possession  thereof, 
and  who  paid  him  the  sum  of  dollars,  but  failed 

to  deliver  to  him  a  chattel  mortgage  thereon,  pursuant  to 
said  agreement;  and  although  afterwards,  on  the 
day  of  ,  19    ,  requested  by  plaintiff  to  deliver  such 

chattel  mortgage  to  plaintiff,  defendant  refused,  and  still  re- 
fuses, so  to  do. 

Wherefore,  the  plaintiff  demands  judgment  that  the 
defendant  execute  and  deliver  to  the  plaintiff  a  chattel 
mortgage  on  said  [goods],  pursuant  to  said  contract;  and 
that  plaintiff  may  have  such  other  and  further  relief  as 
may  be  just,  with  the  costs  of  this  action. 


60  This  form  is  sustained  by  St.  John  v.  Griffith,   2  Abb.  Pr.    (N.  Y.) 
19S. 
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1453.  By  Purchaser,  to  Compel  Transfer  of  Shares  of  Cor- 
porate Stock.51 

I.  That  at  the  times  hereinafter  stated,  the  defendant,  the 

Company,  was  and  now  is  a  corporation  duly 
created  under  the  laws  of  the  State  of  New  York,52  and  doing 
business  at  the  city  of  in  said  State,  and  having 

a   capital   stock- of  dollars,   divided   into 

shares  of  dollars  each. 

II.  That  on  or  about  the  day  of  ,  19  , 
one  M.  N.  was  the  owner  of  of  the  said  shares  of 
said  capital  stock  of  said  defendant,  and  that  the  said  de- 
fendant company  had  thereupon  made,  executed  and 
delivered  to  the  said  M.  N.  its  certificate  in  writing, 
No.  ,  and  bearing  date  on  the  day  of  , 
19  ,  .and  signed  by  its  president  and  treasurer  in  due  form, 
whereby  it  certified  that  the  said  M.  N.  was  the  owner  of 

shares  of  the  capital  stock  of  the  Com- 

pany, of  dollars  each,  which  shares  were  thereby 

declared  to  be  transferable  on  the  books  of  the  defendant, 
by  the  said  M.  N.,  or  his  attorney,  on  the  surrender  and 
cancellation  of  the  said  certificate. 

III.  [Allege  plaintiff's  purchase,  as:]  That  thereafter,  and 
on  or  about  the  day  of  ,  19  ,  said  M.  N. 
duly  sold  and  assigned  said  shares  of  stock  to  plaintiff,  who 
is  now  the  lawful  owner  and  holder  thereof,  and  delivered 
said  certificate  therefor  to  plaintiff;  that  at  the  time  of  said 
sale  and  assignment,  said  M.  N.,  by  an  instrument  in  writing 
on  the  back  of  said  certificate  duly  constituted  any  officer 
of  defendant  his  true  and  lawful  attorney,  for  him  and  in  his 
name,  place  and  stead,  to  transfer  to  plaintiff  the  said  shares 

51  Adapted  from  Powers  v.  Univ.  54  N.  Y.  Supp.  116;  Burrall  v.  Bush- 
Film  Mfg.  Co.,  162  App.  Div.  806,  wick  R.  Co.,  75  N.  Y.  211. 
146  N.  Y.  Supp.  1099;  Beal  v.  Union  That  such  an  action  will  lie  in 
Paper  Box  Co.,  4  N.  Y.  Civ.  Pro.  18;  equity,  see  Cushman  v.  Thayer  Mfg. 
lie  Baron  v.  Long  Island  Bank,  53  Co.,  76  N.  Y.  365;  Travis  v.  Knox 
How.  Pr.  283;  Ernst  v.  Elmira  Terpezone  Co.,  215  id.  259. 
Municipal  Imp.  Co.,  24  Misc.  583,  52  See  Form  1456  against  a  foreign 

corporation. 
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of  stock  so  sold  and  assigned  to  plaintiff.  [Or,  if  a  particular 
officer  of  the  corporation  is  made  the  attorney  for  the  purpose  of 
the  transfer,  allege  it.] 

[If  plaintiff  has  purchased  from  an  executor  or  administra- 
tor, allege  as  follows:]  III.  That  the  said  M.  N.  was  still  the 
lawful  owner  and  holder  of  said  shares  and  of  said  certifi- 
cate at  the  time  of  his  death  hereinafter  mentioned.  [Allege 
death  of  M.  N.  and  appointment  of  an  executor  or  adminis- 
trator, as  in  Forms  61  or  64.]  That  on  or  about  the 
day  of  ,  19     ,  the  said  0.  P.,  acting  as  such  [executor] 

as  aforesaid,  for  a  valuable  consideration  to  him  as  such 
[executor],  and  then  and  there  paid  by  plaintiff,  sold  and  de- 
livered to  the  said  plaintiff  the  said  shares  of  stock 
and  the  certificate  hereinbefore  recited,  and  then  and  there, 
as  such  [executor]  as  aforesaid,  signed,  sealed,  executed  and 
delivered  to  the  plaintiff  a  certain  written  instrument 
whereby  he  constituted  and  appointed  any  officer  of  the 
defendant  his  true  and  lawful  attorney  for  him  and  in  his 
name  and  behalf,  to  sell,  assign  and  transfer  to  himself, 
or  to  any  other  person  or  persons  whom  he  should  desig- 
nate in  that  behalf,  the  said  shares  of  stock,  and 
for  that  purpose  to  make  and  execute  all  necessary  acts 
of  assignment  and  transfer. 

IV.  That  on  or  about  the  day  of  ,  19    , 

the  plaintiff  duly  applied  to  the  defendant,  the 
Company,  and  to  Its  proper  officers,  and  then  and  there  ex- 
hibited to  it  and  them  the  said  certificate  issued  by  it,  as 
hereinbefore  set  forth,  and  also  the  said  assignment  to  plain- 
tiff and  the  written  instrument  or  power  to  transfer  said 
stock,  executed  by  the  said  M.  N.  [or,  0.  P.,  as  executor 
as  aforesaid],  and  then  and  there  tendered  the  same  to  de- 
fendant, and  offered  to  deliver  and  surrender  the  said  cer- 
tificate and  power  of  attorney,  and  duly  requested  and  de- 
manded of  the  defendant  that  the  said  defendant  and  its 
proper  officers  should  thereupon  transfer  the  said  shares 
of  stock  on  the  books  of  the  company  to  the  plaintiff, 
and  make  and  deliver  to  him  the  proper  and  usual  certificate 
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[or,  to  divide  said  shares  into  certificates  of  shares]53 

upon  such  transfer  to  evidence  his  ownership  of  such  shares 
of  stock;  and  plaintiff  also  at  said  time  and  place  offered  to 
deliver  to  said  corporation  sufficient  stock  tax  stamps  to 
cover  the  taxes  upon  such  transfer;  that  the  said  defendant, 
the  Company,  and  its  officers,  wholly  refused  to 

transfer,  or  permit  to  be  transferred,  the  said  shares  of 
stock,  or  any  part  thereof,  on  the  books  of  the  association, 
or  to  make  or  deliver  to  the  plaintiff  the  proper  and  usual 
or  any  certificate  thereof,  alleging  as  a  reason  for  such  re- 
fusal that  one  M.  N.  claimed  some  right,  title  or  interest 
in  said  stock,  and  had  notified  them  not  to  transfer  the  same 
or  permit  it  to  be  transferred.54 

V.  That  plaintiff  is  the  true  and  lawful  owner  and  holder 
of  the  said  shares  of  said  stock,  and  is  entitled  to  a 

transfer  thereof  to  him  on  the  books  of  the  said  association, 
and  that  the  claim  of  the  said  M.  N.  is  wholly  unlawful 
and  unfounded. 

Wherefore,  plaintiff  prays  judgment  against  the  de- 
fendant, that  the  said  defendant,  the  Company, 
and  its  proper  officers  and  agents,  may  be  ordered,  adjudged 
and  decreed  to  transfer  the  said  shares  of  stock  to 
plaintiff,  on  the  books  of  the  company,  and  to  execute,  issue 
and  deliver  to  plaintiff,  the  proper  and  usual  certificate  of 
such  transfer,  upon  the  surrender  by  plaintiff  to  said  com- 
pany of  the  aforesaid  certificate  and  payment  of  the  taxes 
imposed  on  such  transfer,  and  that  this  plaintiff  may  have 
his  costs  of  this  action,  and  such  further  or  other  judgment, 
order  or  relief  as  to  the  court  may  seem  just. 

1454.  The  Same;  Where  the  Stock  was  Held  for  Plaintiff 
by  One  Now  Deceased,  as  Trustee,  but  Under  Undis- 
closed Trust. 
[Sustained  in  Iasigi  v.  Chicago,  etc.,  R.  Co.,  129  Mass.  46.] 55 

63  Such  request  is  a  proper  one.  not  be  property  made  a  defendant 

Powers    v.    Univ.    Film    Mfg.  Co.,  by  plaintiff.     Powers  v.  Univ.  Film 

supra,  Mfg.  Co.,  supra. 

,   "Such  an  adverse  claimant  can-  MThe  trial  court  made  a  decree 
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[After  alleging  the  death  of  one  A.  D.,  the  probate  of  his  will, 
leaving  his  property  to  his  wife  and  daughter,  and  the  appoint- 
ment of  plaintiff  as  administrator  with  the  will  annexed,  sub- 
stantially as  in  Form  68,  the  bill  proceeded:] 

IV.  That  before  and  after  the  death  of  said  A.  D.,  J.  I., 
since  deceased;  T.  A.  G.,  since  deceased,  and  T.  G.  F.,  all 
of  Boston,  were  doing  business  in  Boston  under  the  firm 
name  of  I.,  G.  &  Co. 

V.  That  the  said  firm  of  I.,  G.  &  Co.  had  various  trans- 
actions in  business  with  said  A.  D.,  some  of  which  were  not 
completed  at  his  death ;  and  on  the  day  of 

19     ,  the  sum  of  dollars  were  due  from  L,  G.  &  Co. 

to  the  representatives  of  said  A.  D. 

VI.  That  the  said  J.  I.,  at  different  times,  at  the  request 
of  the  widow  and  daughter  of  said  A.  D.,  invested  the  said 
sum  in  U.  S.  bonds  and  shares  of  railway  companies  in  the 
United  States. 

VII.  That  the  said  J.  I.  invested  a  part  of  the  said  money 
in  shares  of  the  stock  of  the  defendant,  the  C,  B.  & 
Q.  R.  Company;  that  the  said  J.  I.  always  held  all  the  said 
investments  of  the  said  fund  upon  trust,  as  part  of  the  es- 
tate of  the  said  A.  D.,  and,  upon  purchasing  or  otherwise 
acquiring  as  aforesaid  the  said  shares  of  stock  of  the  said 
defendant,  the  C,  B.  &  Q.  R.  Company,  which,  together, 
were  in  number,  he  caused  the  same  to  be  placed 
on  the  books  of  the  said  company  in  the  name  of  himself, 
described  as  trustee,  and  certificates  that  the  said  J.  I., 
described  therein  as  J.  I.,  trustee,  was  the  holder  of  the  said 

for  the  plaintiff,   with  costs.     Upon  refusal  to  make  any  transfer  what- 

appeal  the   court   said:    "Upon   the  ever,  except  under  a  decree  of  court, 

allegations  of  the  bill,  if  supported  was    unreasonable    and    vexatious, 

by  evidence,   the  judge  who  heard  Under   such    circumstances    even    a 

the  cause  might  •  well  be  of  opinion  trustee  should  be  charged  with  the 

that    the    corporation    could    easily  costs  of  a  suit  which  his  conduct  has 

have  satisfied  itself  of  the  truth  of  made  necessary  to  be  brought  against 

the  facts   and   of  its  obligation  to  him.    Penfold  v.  Bouch,  4  Hare,  271; 

make  the  transfer  demanded  if  it  Firman  v.  Pulham,  2  De  G.  &  Sm. 

had  been  willing  to  examine  the  evi-  99;  Taylor  v.  Dowlen  (L.  K.),  4  Ch. 

dence  offered,  and  that  its  absolute  697." 
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shares,  were  made  and  delivered  to  him  by  the  said  com- 
pany, and  the  said  shares  ever  since  have  stood  and  still 
stand  on  the  books  of  the  said  company  in  the  name  of  the 
said  J.  I.,  by  the  name  and  description  of  J.  I.,  trustee;  that 
the  said  shares  are  transferable  only  on  the  books  of  the 
said  company. 

VIII.  That  the  said  J.  I.  died  on  the  day  of 
,  19  ,  having  duly  made  his  last  will  and  testa- 
ment, whereby,  among  other  things,  he  appointed  F.  E.  P., 
of  the  said  Boston,  one  of  the  defendants,  and  O.  I.,  the 
plaintiff,  executors  of  his  said  will;  that  the  said  executors 
proved  the  said  will  of  J.  I.  in  the  Probate  Court  for  the 
said  county  of  Suffolk,  and  letters  testamentary  thereon 
were  granted  to  them,  the  said  executors,  by  the  said  court 
on  the  day  of  ,  19  ;  that  the  said  widow 
and  daughter  of  A.  D.,  recognizing  the  right  of  the  plaintiff 
to  the  said  shares,  by  an  instrument  in  writing,  signed  by 
them  and  addressed  to  the  said  executors,  directed  the  said 
executors  to  transfer  the  said  shares,  and  assigned  their 
own  interest  in  the  same,  to  the  plaintiff  as  administrator 
as  aforesaid,  a  copy  of  which  is  hereto  annexed  and  made  a 
part  hereof. 

IX.  That  after  the  aforesaid  grant  of  administration  of 
the  estate  of  the  said  A.  D.  to  the  plaintiff,  the  plaintiff  re- 
quested the  said  defendant  F.  E.  P.,  as  one  of  the  said  ex- 
ecutors of  the  will  of  J.  I.,  to  join  with  the  plaintiff,  as  the 
other  of  the  said  executors,  in  transferring  the  said  shares  of 
the  C,  B.  &  Q.  R.  Company  to  some  other  person,  who 
would  forthwith  transfer  the  same  to  the  plaintiff,  as  ad- 
ministrator with  the  will  annexed  of  the  estate  of  the  said 
A.  D.,  in  order  that  the  title  to  the 'said  shares  might  be 
vested  in  the  plaintiff  as  such  administrator;  and  the  said 
executors  thereupon  requested  the  said  company  that  it 
would  allow  them  to  transfer  the  said  shares  on  the  books  of 
the  said  company  to  one  F.  W.,  of  ,  in  the  county 
of  ,  and  that  it  would  allow  him  to  transfer  the 
same,  on  its  books,  to  the  plaintiff  as  such  administrator, 
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and  that  it  would  then  make  and  deliver  to  the  plaintiff, 
in  the  usual  form,  a  certificate  or  certificates  that  the  plain- 
tiff, as  such  administrator,  was  the  owner  or  holder  of  the 
said  shares;  and  the  said  executors  and  the  said  W.  offered, 
respectively,  so  to  transfer  the  said  shares,  ■  and  the  said 
executors  offered,  upon  such  transfers,  to  deliver  up  the 
certificates  received  by  the  said  J.  I.,  as  aforesaid;  and  the 
plaintiff  gave  notice  and  offered  evidence  of  the  said  trust 
to  the  said  company,  but  that  the  said  C,  B.  &  Q.  R.  Com- 
pany refused  to  allow  such  transfers,  or  any  transfer  of  the 
said  shares,  except  under  an  order  or  decree  of  court. 
The  plaintiff  prays  as  follows : 

1.  That  it  may  be  declared  that  the  plaintiff,  as  adminis- 
trator with  the  will  annexed  of  the  estate  of  the  said  A.  D., 
deceased,  is  entitled  to  the  said  shares  of  the  said 
C,  B.  &  Q.  R.  Company,  and  that  the  said  company  may 
be  decreed  to  allow  the  said  executors  to  transfer  the  said 
shares  to  the  said  W.,  or  some  other  person,  who,  immedi- 
ately upon  such  transfer,   shall  transfer  the  said  shares 

~to  the  plaintiff,  as  administrator  as  aforesaid,  and,  upon  such 
transfers  being  made,  to  make  and  deliver  to  the  plaintiff, 
in  the  usual  form,  a  certificate  that  the  plaintiff,  as  such 
administrator,  is  the  owner  or  holder  of  the  said  shares; 
and  that  the  said  company  may  be  restrained,  by  the  order 
and  injunction  of  this  honorable  court,  from  refusing  to  al- 
low the  said  transfers  to  be  made,  and  from  refusing  or  neg- 
lecting to  make  and  deliver  to  the  plaintiff  such  certificate 
upon  the  said  transfers  being  made. 

2.  That  the  plaintiff  may  have  such  further  or  other  relief 
as  the  nature  of  the  case  may  require. 

1455.  To  Compel  Issuance  of  Stock  Cancelled  by  Corpora- 
tion on  Forged  Power  of  Attorney. 

[From  Glover  v.  Nat.  Bank  of  Commerce,  156  App.  Div. 
247,  141  N.  Y.  Supp.  407.] 

That  at  the  times  hereinafter  mentioned  plaintiff  was, 
and  now  is,   the  owner  of  shares  of  the  capital 
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stock  of  the  defendant,  which  was  evidenced  by  a  certificate 
therefor  issued  to  plaintiff,  that  the  defendant,  by  or 
through  the  negligence  or  carelessness  of  some' of  its  officers, 
servants  or  agents,  and  without  fault  on  the  part  of  the 
plaintiff,  and  upon  a  forged  power  of  attorney,  on  or  about 
the  day  of  ,  19    ,  accepted  the  surrender 

of  said  certificate  of  stock,  belonging  to  the  plaintiff,  and 
canceled  the  same,  and  in  lieu  thereof  issued  new  certifi- 
cates therefor,  one  to  for  shares  of  said 
stock  and  one  to  for  shares,  thereby  di- 
vesting the  said  plaintiff  of  the  title  to  said  shares 
of  the  capital  stock  of  said  defendant  bank  and  depriving  him 
of  the  value  of  the  same  and  the  dividends  arising  therefrom. 

That  immediately  upon  being  informed  of  such  wrongful 
surrender  and  transfer,  and  on  or  about  the  day  of 

,19  ,  plaintiff  notified  defendant  thereof,  and 
demanded  the  reissuance  to  him  of  such  stock,  but  that  de- 
fendant has  refused  and  still  refuses  to  issue  the  same  to 
plaintiff  or  to  recognize  his  right  thereto  or  ownership 
thereon. 

That  said  stock  is  of  the  value  of  dollars;  that 

the  defendant  is  a  domestic  corporation. 

Wherefore,  plaintiff  demands  judgment  that  defendant 
be  compelled  to  issue  and  deliver  to  plaintiff  a  certificate 
for  said  shares  of  its  capital  stock,  or  if  that  be 

impossible,  to  pay  to  plaintiff  the  sum  of  dollars, 

its  reasonable  value,  with  the  costs  of  this  action. 

1456.  To  Compel  Transfer  of  Stock  in  Foreign  Corporation. 

[Complaint,  sustained  in  Travis  v.  Knox  Terpezone  Co., 
215  N.  Y.  259.]  56 

I.  [Allege  defendant's  corporate  capacity,  as  in  Form  45.] 

II.  [Allege  plaintiff's  residence  in  this  State,  and  the  pur- 
chase by  plaintiff  of  corporation's  stock,  as  in  Form  14^3,  par- 
agraphs II  and  III.] 

50  Held,  that  our  courts  will  take  tecting  plaintiff  and  perfecting  his 
jurisdiction  for  the  purpose  of  pro-      muniments  of  title. 
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III.  That  the  defendant  has  an  office  for  the  regular 
transaction  of  its  business,  at  ,  in  the  State  of  New 
York.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  surrendered  to  one  M.  N.,  who  was  an  officer,  to 
wit  [state],  and  the  duly  authorized  and  registered  transfer 
agent  of  the  defendant,  the  said  certificate  of  stock,  and  duly 
demanded  and  requested  the  transfer  of  such  stock  to  plain- 
tiff and  the  issuance  and  delivery  to  him  of  a  certificate 
thereof,  and  thereupon  offered  to  pay  the  taxes  imposed  by 
law  upon  such  transfer. 

IV.  That  said  M.  N.  accepted  said  certificate  upon  behalf 
of  said  defendant,  and  promised  and  agreed  that  a  transfer 
thereof  to  plaintiff  would  be  made  by  it. 

V.  That  the  defendant  has  failed  and  refused  to  make  the 
said  transfer  of  such  stock  to  plaintiff,  and  has  notified 
plaintiff  that  it  claims  some  right,  title  or  interest  in  or 
against  such  stock,  and  retains  the  certificate  so  as  afore- 
said surrendered  to  it  by  plaintiff.  * 

VI.  That  plaintiff  has  been  damaged  by  such  retention 
of  his  stock  and  refusal  to  make  transfer  thereof,  in  the 
sum  of  dollars. 

Wherefore,  plaintiff  demands  judgment  that  he  is  the 
owner  of  the  aforesaid  shares  of  stock  of  the  defendant,  and 
that  the  defendant  be  directed  to  make  proper  transfer 
thereof  to  plaintiff  and  to  issue  and  deliver  to  him  proper 
certificates  therefor  in  his  name,  that  plaintiff  recover  of 
the  defendant  dollars  damages  for  its  refusal  to 

make  such  transfer,  and  that  plaintiff  have  such  other  and 
further  relief  as  may  be  just  with  the  costs  of  this  action. 

1457.  By  Purchaser  Against  Seller,  to  Compel  Transfer  of 
Stock  in  an  Unincorporated  Association.57 

I.  That  on  or  about  the  day  of  ,  19     , 

articles  of  association  were  entered  into  between  the  plain- 
tiff in  this  action  and  H.  J.  R.  and  E.  B.  W.,  for  the  purpose 
of  establishing  and  publishing  a  daily  newspaper  in  the  city 

67  From  an  unreported  precedent,  where  the  action  waa  sustained,. 
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of  ,  to  be  called  "The  Daily  Times,"  and  a 

weekly  newspaper  from  the  same  office  to  be  called  "The 
Weekly  Times;"  that  the  newspapers,  and  the  good 
will  thereof,  and  all  the  goods  and  chattels,  rights,  credits 
and  property  of  said  association,  by  said  articles  of  associa- 
tion, were  divided  into  and  consisted  of  [one  hundred]  shares 
called  capital  stock;  that  by  said  articles  of  association  it 
was  provided  that  stock  certificates  or  scrip,  signed  by  all 
the  parties  to  said  articles  of  association,  should  be  made 
and  given  to  the  parties  to  represent  the  amount  of  their 
respective  interests  in  the  said  association,  and  in  its  capital 
stock,  and  the  profits  of  said  papers  shoukf  be  divided  be- 
tween the  said  parties  in  the  proportion  of  the  stock  held 
by  them  respectively;  that  by  the  said  articles  of  associa- 
tion, it  was  further  provided  that  either  of  the  parties 
thereto  should  have  the  right  to  sell  and  transfer  any  portion 
of#his  shares  of  said  stock  as  provided  for  therein. 

II.  That  in  pursuance  of  said  articles  of  association,  the 
said  newspaper  was  established  on  or  about  the 

day  of  ,  19    ,  and  has  ever  since  and  up  to  the 

present  time,  been  published  in  the  city  of 

III.  That  in  pursuance  of  said  articles  of  association, 
stock  certificates  in  scrip  to  the  amount  of  [one  hundred] 
shares,  signed  by  all  the  parties  to  said  articles,  were  re- 
ceived by  the  parties  in  proportion  to  their  interests  in  the 
said  association  and  in  its  capital  stock;  that  the  entire 
property  of  the  said  newspaper  is  at  present  represented 
by  said  [one  hundred]  shares  as  capital  stock;  that  plain- 
tiff has  continued  to  be,  ever  since  the  establishment  of 
said  paper,  an  owner  of  a  considerable  amount  of  said  capital 
stock,  and  is  now  the  owner  and  holder  of  [fifteen]  shares  of 
said  capital  stock;  that  the  defendant  F.  H.  was,  on  the 

day  of  ,  19    ,  one  of  the  proprietors  of 

said  paper,  and  as  such  the  owner  of  [thirty]  shares  of  said 
capital  stock  and  of  the  scrip  signed  by  the  parties  repre- 
senting his  said  interest  and  proprietorship  in  said  paper; 
that  the  said  defendant  became  such  owner  and  proprietor 
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a  long  time  after  said  paper  was  established  and  on  or  about 
the  day  of  ,  19    . 

IV.  That  previous  to  the  day  of  ,  19  , 
the  said  defendant  had  represented  to  this  plaintiff,  and  to 
one  or  more  of  his  co-proprietors  of  said  paper,  that  he  was 
anxious  to  sell  and»dispose  of  his  said  interest  in  the  said 
paper,  and  of  his  said  stock  therein,  and  to  retire  therefrom, 
and  that  previous  to  said  day  of  ,  19  ,  the 
said  defendant  stated  to  this  plaintiff  that  unless  plaintiff 
or  said  E.  B.  W.,  who  was  still  a  proprietor,  would  purchase 
his,  defendant's,  interest  therein,  he  would  offer  the  same 
for  sale  to  persons  not  connected  with  the  said  association; 
that  upon  said  day  of  ,  19  ,  the  said  de- 
fendant made  to  this  plaintiff  a  formal  proposition  for  the 
sale  and  purchase  of  his,  said  defendant's,  interest  and  stock 
in  said  association  and  papers,  and  agreed  that  he,  this 
plaintiff,  might  have  until  [Monday,]  the               day  of 

,19     ,  at  o'clock  p.  m.,  in  which  to  accept 

or  reject  said  proposition;  that  the  said  proposition  so  made 
by  defendant  to  plaintiff  was  as  follows:  That  he,  the  de- 
fendant, would  sell  to  the  plaintiff,  his,  defendant's,  said 
[thirty]  shares  of  stock  in  the  said  Times  newspaper,  for  the 
sum    of  dollars,  dollars   payable   in    cash, 

and  the  remaining  dollars  to  be  secured  by  the 

promissory  note  of  this  plaintiff,  payable  in  months ; 

that  upon  the  receipt  of  said  cash,  and  said  note  if  delivered 
at  or  before  o'clock,  on  [Monday]  the  day 

of  ,  19    ,  he,  the  defendant,  would  transfer  his  said 

[thirty]  shares  of  stock  to  the  plaintiff,  upon  the  plaintiff 
giving  the  defendant  in  return  the  said  scrip,  with  a  power 
of  attorney  to  hold  as  collateral  security  for  the  payment 
of  said  note  of  dollars. 

V.  That  upon  said  day  of  ,  19  ,  plain- 
tiff concluded  to  accept  said  proposition,  and  purchase 
said  defendant's  interest  in  said  paper,  upon  the  terms  afore- 
said; that  accordingly  upon  the  said               day  of 

19    ,  and  before  the  hour  of  o'clock  in  the  after- 


1692  Abbott's  Forms  of  Pleading 

noon  of  said  day,  and  about  the  hour  of  o'clock 

p.  m.,  this  plaintiff,  at  the  counting  room  of  the  said  paper, 
accepted  and  stated  to  defendant  that  he  accepted  his, 
defendant's,  proposition,  made  to  him,  plaintiff,  as  afore- 
said, and  asked  defendant  whether  he  had  his  said  scrip, 
to  which  defendant  replied  that  he  had*  and  would  get  it; 
that  plaintiff  thereupon  delivered  to  the  said  defendant 
the  sum  of  dollars  in  cash,  and  the  note  of  this 

plaintiff  for  the  sum  of'  dollars,  bearing  date  the 

said  day  of  ,  19    ,  payable  to  the  order 

of  the  defendant  months  from  the  date  thereof, 

and  accompanied  the  same  with  a  power  of  attorney  to  the 
tenor  and  effect  above  required. 

VI.  That  the  said  defendant  then  and  there  received 
from  this  plaintiff,  counted,  examined  and  accepted  the 
said  cash  and  note,  and  left  the  said  counting  roOm,  taking 
with  him  the  said  dollars  in  cash,  and  the  said 
note  for  dollars,  with  the  said  power  of  attorney, 
and  has  ever  since  held  and  detained  the  same. 

VII.  That  the  defendant  has  never  transferred  or  de- 
livered, or  caused  to  be  transferred  or  delivered,  to  plaintiff, 
the  said  [thirty]  shares  of  stock  in  the  said  paper,  or  any 
part  thereof,  but  hath  hitherto  neglected  and  wholly  re- 
fused, and  still  refuses  so  to  do,  although  often  requested, 
but  still  claims  to  be  the  owner  thereof,  and  to  be  interested 
to  that  amount  in  said  newspaper. 

VIII.  That  plaintiff  has  fully  and  fairly  accepted  the 
said  proposition  of  the  said  defendant,  and  has  fully  and 
fairly  fulfilled  the  said  contract  of  sale,  and  purchase  of  the 
said  defendant's  interest  in  said  Times  newspaper,  on  his 
part  to  be  performed,  and  has  paid  to  the  defendant  the 
price  agreed  upon  between  the  said  plaintiff  and  the  said 
defendant  therefor  as  aforesaid,  and  the  said  defendant  has 
accepted  the  same. 

Wherefore,  plaintiff  demands  judgment:  That  the  said 
defendant  be  ordered  and  adjudged  to  transfer  and  deliver 
over  to  the  said  plaintiff  the  said  scrip  representing  the  said 
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[thirty]  shares  of  capital  stock  of  the  said  defendant,  in  the 
said  Times  newspaper,  and  by  proper  instruments  in  writing, 
to  convey  to  plaintiff  the  right,  title  and  interest  of  the  said 
defendant  in  said  association  and  newspaper,  and  the  prop- 
erty thereof;  and  that  an  order  of  injunction  be  issued  by 
this  court  restraining  the  said  defendant  from  further  in- 
termeddling or  interfering  with  the  affairs,  business  or 
property  of  the  said  association  and  paper,  and  from  in  any 
manner  transferring,  selling  or  disposing  of  his  interest 
therein,  until  the  further  order  of  the  court  in  the  premises, 
and  for  such  other  or  further  relief  in  the  premises  as  this 
court  shall  judge  proper  to  grant,  and  that  the  plaintiff  re- 
cover of  the  defendant  his  costs  of  this  action. 

1458.  By  Promoters  of  Invention,  to  Compel  Patentee  to 
Assign  Interest  in  Patent,  According  to  Agreement.58 

I.  That  the  above-named  plaintiff  and  defendant  on 
or  about  the  day  of  ,  19  ,  entered  into  a 
partnership,  under  articles  of  agreement  dated  on  that  day, 
whereby,  among  other  things,  it  was  agreed  that  said  plain- 
tiff and  defendant  should  be  partners  together  in  the  busi- 
ness of  [brewing  lager  beer  and  other  malt  liquors]  under 
the  firm  name  of  D.  &  B.,  and  to  continue  in  such  business 
for  the  term  of  years,  from  the  date  of  such  articles 
of  agreement  unless  the  said  partnership  should  be  sooner 
dissolved  by  mutual  consent,  and  also  that  each  partner 
should  give  his  undivided  time  and  attention  to  the  business 
of  said  firm  during  its  continuance;  that  said  firm  com- 
menced business  under  said  articles  of  agreement  and  still 
continues  said  business  under  said  articles. 

II.  That  in  prosecuting  their  business  as  brewers  it  is 

58  Adapted  from   Burr  v.   De  La  In  Klauder-Weldon  Dyeing  Maoh. 

Vergne,  102  N.  Y.  415,  aff'g  19  Weekl.  Co.  v.  Weldon,  166  App.  Div.  415, 

Dig.  573.     That  a  State  court  has  151  N.  Y.  Supp.  1068,  the  court  sus- 

undoubted  jurisdiction  to  entertain  tained  an  agreement  to  assign  future 

such  an  action,   see  Wise  v.   Tube  inventions,    and    compelled    specific 

Bending  Machine  Co.,  194  N.  Y.  272  performance  by  the  executors  of  the 

and  cases  cited.  deceased  inventor. 
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necessary  to  use  large  quantities  of  ice  at  a  very  great  cost, 
to  cool  the  beer  made  by  them;  that  sometime  during  the 
year  19  or  19  ,  one  M.  N.  suggested  to  the  defendant 
that  he  had  an  idea  of  an  improvement  in  refrigerating  ma- 
chines which  would  cool  lager  beer  at  a  much  less  cost  than 
to  use  ice,  and  offered  to  give  one-half  interest  in  the  said 
improvement  or  invention  if  the  defendant  would  pay  the 
expense  of  the  experiments  necessary  to  develop  and  prove 
its  utility. 

III.  That  said  defendant  reported  such  proposition  to 
this  plaintiff  and  asked  if  he  would  join  him,  said  defendant, 
in  such  expense,  and  that  this  plaintiff  assented  and  agreed 
thereto,  and  under  the  agreement  then  made  between  them, 
plaintiff  and  defendant  were  to  pay  each  one-half  of  the  ex- 
penses necessary  to  construct  an  experimental  machine  to 
test  the  value  of  said  invention,  and  it  was  understood  and 
agreed  by  and  between  the  said  defendant  and  this  plaintiff 
that  their  brewery,  or  a  part  thereof,  situate  at  Nos. 

in  street,  in  the  city  of  ,  should  be  used  for 

the  purpose  of  operating  such  machinery  as  was  required 
in  making  sueh  experiments,  and  that  all  expenses  incurred 
in  and  about  the  making  such  experiments,  including  labor, 
materials  and  rent,  should  be  paid  and  borne  by  the  said 
defendant  and  this  plaintiff  equally,  and  that  each  should 
have  an  equal  interest  in  the  results  obtained  by  said  ex- 
periments. 

IV.  That  on  or  about  the  day  of  ,  19  , 
the  said  experiments  were  commenced  and  prosecuted  until 
the  great  value  of  said  invention  was  fully  established,  and 
that  the  expenses  of  making  such  experiments  were  paid  and 
borne  by  the  said  firm  of  D.  &  B.  share  and  share  alike. 

V.  That  thereafter,  as  results  of  the  experiments,  and  the 
labor  and  money  bestowed  thereon  by  said  plaintiff  and  de- 
fendant, various  letters  patent,  namely,  Nos.  were 
obtained  from  the  TJ.  S.  patent  office  for  such  inventions; 
that  said  letters  patent  were  issued  without  the  knowledge 
or  consent  of  the  plaintiff,  one  in  the  name  of  the  defendant, 
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and  the  other  in  the  names  of  defendant  and  said  M.  N.,  and 
others  are  yet  to  be  issued,  in  all  of  which  the  said  defendant 
claims  to  be  sole  owner  of  one-half  interest  therein,  and  the 
said  M.  N.  claims  to  be  the  owner  of  the  other  one-half 
interest  therein. 

VI.  That  said  defendant  claims  and  alleges  that  this 
plaintiff  has  no  interest  or  property  in  said  inventions,  or 
any  of  the  said  letters  patent  so  issued  or  to  be  issued,  upon 
the  different  parts  of  all  of  such  refrigerating  apparatus, 
and  now  refuses,  after  demand  made  upon  him,  to  allow, 
assign  or  convey  to  this  plaintiff  any  interest  whatever 
therein,  and  refuses  to  recognize  the  plaintiff  as  having  any 
interest  therein;  or  that  the  interest  held  or  represented 
by  said  defendant  in  said  letters  patent  is  the  joint  property 
of  him  and  this  plaintiff. 

VII.  That,  under  the  aforesaid  agreement,  one-half  of 
the  interest  or  property  represented  or  claimed  by  said 
defendant  in  said  inventions  or  letters  patent  already  issued 
or  to  be  issued  is  the  property  of  the  plaintiff,  as  well  as  all 
profits  and  advantages  already  derived  or  to  be  derived  from 
them  by  the  said  defendant,  whether  it  be  in  the  sale  thereof 
or  otherwise. 

VIII.  That  said  defendant  and  the  said  M.  N.  have  al- 
ready constructed  for  O.  P.  a  refrigerating  apparatus  made 
under  said  letters  patent  already  issued  for  the  sum  of 

dollars,  and  have  received  from  the  said  0.  P.  the 
sum  of  dollars  therefor  >  and  that  they  are  now 

negotiating  with  other  persons  with  the  view  and  intention 
of  selling  to  one  or  more,  or  all  of  them,  an  apparatus  or 
apparatuses  made  under  said  letters  patent. 

IX.  That  said  defendant,  under  and  in  pursuance  of  an 
agreement  with  the  said  M.  N.,  is  to  receive,  as  his  share 
of  the  purchase  price  of  each  of  them,  one-half  thereof,  and 
he  claims  and  insists  that  this  plaintiff  has  no  interest  or 
right  in  the  said  moneys  so  received  by  him  and  to  be  re- 
ceived from  the  sale  of  any  apparatus  made  under  said 
letters  patent  issued  as  aforesaid  or  to  be  issued. 
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X.  That  in  equity  and  justice  this  plaintiff  is  entitled  to 
one-half  of  any  money  realized  by  the  defendant  from  said 
machines  made  and  sold  under  said  letters  patent,  but  the 
said  defendant  excludes  this  plaintiff  from  any  participation 
in  the  profits  made  by  the  manufacture  and  sale  under  them. 

XI.  That,  should  said  defendant  continue  to  have  and 
control  the  interest  represented  by  him  in  said  letters  patent 
issued,  exclusive  of  plaintiff,  irreparable  injury  will  result 
to  th.s  plaintiff. 

Wherefore,  plaintiff  demands  judgment: 

1.  That  the  said  defendant,  his  agents,  attorneys  and 
servants,  be  enjoined  and  restrained  from  manufacturing, 
selling  or  controlling,  to  the  exclusion  of  this  plaintiff,  any 
machines  made  under  or  by  virtue  of  said  letters  patent, 
and  from  also  selling  or  assigning  any  right  or  interest -in 
or  to  said  letters  patent,  or  either  of  them,  to  any  person 
without  the  consent  of  this  plaintiff. 

2.  That  this  plaintiff  be  adjudged  to  be  entitled  to  and  the 
owner  of  one-fourth  interest  in  and  to  said  letters  patent, 
and  all  the  profits  of  machines  made  under  them. 

•  3.  That  said  defendant  be  ordered  and  directed  to  convey 
and  assign  in  due  form  an  equal  share  of  the  interest  claimed, 
represented  or  owned  by  him  in  and  to  said  letters  patent. 

4.  That  this  plaintiff  may  have  such  other  or  further 
relief  in  the  premises  as  maysbe  just  and  the-nature  of  the 
case  requires  and  the  costs  of  this  action. 

1459.  By  One  who  has  been  Induced  to  Render  Services 
Incapable  of  Exact  Valuation,  to  Compel  Performance 
of  an  Agreement  to  Give  Him  a  Specified  Share  of 
Estate.69 

I.  That  on  or  about  the  day  of  ,  19    , 

69  Adapted  from  Wenni  v.  Wenni,  Kidd,  64  Hun,  585,  46  N.  Y.  State 

166  N.  Y.  263;  Healy  v.  Healy,  166  Rep.  813,  19  N.  Y.  Supp.  335;  Gall  v. 

N.  Y.  624;  Hall  v.  Gilman,  77  App.  Gall,  64  Hun,  600,  46  N.  Y.  State 

Div.  458,  79  N.  Y.  Supp.  303;  Gates  Rep.  806,  19  N.  Y.  Supp.  332,  aff'd 

v.  Gates,  34  App.  Div.  608,  54  N.  Y.  138  N.  Y.  675;  ano.  dec,  in  27  App. 

Supp.    454.      See,    also,    Godine    v.  Div.  173,  50  N.  Y.  Supp.  963;  Wilson 
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this  plaintiff  was  an  infant  of  the  age  of  two  years;  that  his 
father  being  dead,  plaintiff's  mother  and  one  M.  N.,  of 
,  entered  into  an  agreement  whereby  plaintiff's 
mother  agreed  to  surrender  up  forever  the  custody,  care  and 
control  of  plaintiff  to  the  said  M.  N.,  and  to  surrender  and 
release  all  claims  or  rights  of  every  name  and  nature  which 
she  had  over  plaintiff  by. reason  of  being  his  mother,  to  the 
said  M.  N.;  and  in  consideration  of  the  said  agreement  of 
plaintiff's  mother,  the  said  M.  N.  agreed  to  take  plaintiff, 
and  to  adopt  him  as  his  child,  to  rear,  educate  and  maintain 
him,  and  to  treat  him  as  a  member  of  his  own  family,  and 
as  a  son  in  all  respects,  and  that  plaintiff  would  receive  upon 
his  death  the  same  share  and  interest  as  if  he  were  in  fact  a 
son  and  he,  said  M.  N.,  were  to  die  intestate.60 

II.  That  immediately  thereafter,  and  in  pursuance  of  said 
agreement,  plaintiff's  mother  did  surrender  and  give  over 
the  custody,  care  and  control  of  plaintiff  to  the  said  M.  N., 
and  released  to  the  said  M.  N.  all  rights  or  claims  of  every 
name  and  nature  which  she  had  to  this  plaintiff  by  reason  of 
being  his  mother;  and  the  said  M.  N.  took  possession  and 
custody  of  this  plaintiff  as  his  own  child,  took  him  into  his 
family,  and  thereafter  this  plaintiff  lived  as  a  member  of 
the  said  family,  and  took  the  name  of  the  said  N.,  and  per- 
formed all  the  duties  and  obligations  which  a  son  owes  to 


v.  Heath,  23  Misc.   714,   53  N.  Y.  Or,  if  the  promise  was  to  make  a** 

Supp.  166;  Schutt  v.  Missionary  Soc.,  "generous  provision,"  a  further  re- 

41  N.  J.  Eq.  115;  Sharkey  v.  Mc-  covery  may  be  had  if  the  provision 

Dermott,    91    Mo.    647;    Parsell   v.  made  does  not  amount  to  the  fair 

Stryker,  41  N.  Y.  480.  value  of  the  services.     Plattenburg 

60  Where    services    are    rendered  v.  Brigg.s,   166  App.  Div.  326,   151 

under    promise    that    compensation  N.  Y.  Supp.  925. 
therefor  shall  be  made  by  will,  and         Such  an  agreement  must  be  estab- 

the  party  receiving  the  services  dies  lished  by  clear  and  convincing  evi- 

without  making  the  promised  pro-  dence,    and    must    be    certain    and 

vision,  the  other  party  is  entitled  to  definite  in  character.     See  O'Brien 

compensation  out  of  the  estate  of  v.   Foley,   150  App.   Div.  257,   134 

the  deceased  as  a  creditor  for  the  N.  Y.  Supp.  825;  Pattat  v.  Pattat, 

value  of  his  services.     Gall  v.  Gall,  93  App.  Div.  102,  87  N.  Y.  Supp. 

27  App.  Div.  173,  50  N.  Y.  Supp.  963.  140;  Hamlin  v.  Stevens,  177  N.  Y.  39. 
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his  parents  to  the  said  M.  N.  and  his  wife,61  and  lived  con- 
tinuously with  the  said  M.  N.  as  his  son,  and  as  a  member  of 
his  family,  and  lived  as  a  member  of  his  household,  except 
during  temporary  absences,  continuously  to  the  time  of  the 
death  of  said  M.  N.  [or,  the  marriage  of  this  plaintiff;  and 
that  thereafter,  although  this  plaintiff,  after  bis  said  mar- 
riage, which  occurred  on  the  day  of  ,  19  , 
took  up  a  residence  apart  from  the  said  M.  N.,  plaintiff 
nevertheless  continued  to  perform  and  discharge  his  duties 
as  a  son  to  the  said  M.  N.  in  all  respects,  and  was  treated 
as  a  son  by  the  said  M.  N.  up  to  the  time  of  his  decease]. 

III.  That  [frequently  during  said  time  the  said  M.  N. 
promised  and  agreed  to  so  fix,  arrange  and  dispose  of  his 
property  that  at  the  time  of  his  death  this  plaintiff  should 
have  the  same  interest  in  whatever  property  the  said  M.  N. 
died  possessed  of  as  a  son  would  have,  but  that]  the  said 
M.  N.  died  on  the  day  of  ,  19  ,  intestate, 
and  without  making  any  provision  whatever  as  to  the  dis- 
position of  his  property. 

IV.  [Allege  relationship  of  defendants,  as:]  That  the  de- 
fendants S.  T.  and  W.  X.  are  respectively  the  only  brother 
and  sister  of  the  said  M.  N.,  deceased;  that  said  M.  N.  left 
no  children,  or  issue  of  any  deceased  child,  and  no  father  or 
mother,  and  that  the  defendants  S.  T.  and  W.  X.  are  his 
only  next  of  kin  and  heirs  at  law,  and  as  such,  with  the  de- 
fendant Y.  Z.,  who  is  the  widow  of  said  M.  N.,  have  the 

legal  title  to  the  real  property  of  which  said  M.  N.  died 
seized  and  possessed,  and  have  refused  to  convey  the  same 
to  plaintiff;  that  such  real  estate  consists  of  the  following 
described  parcels  [description  as  in  deed].  . 

V.  [Allege  appointment  of  the  defendant  administrator,  as 
in  Form  63.] 

Wherefore,   plaintiff  demands  judgment;   that  he  is 

61  Allegations   as   to    the   peculiar  relevant  as   to   be   stricken  out  on 

nature  and  character  of  the  services  motion.      McGarahan    v.    Sheridan, 

and  deceased's  lack  of  near  or  af-  106  App.  Div.  532,  94  N.  Y.  Supp. 

fectionate   relatives   are   not   so    ir-  708;  Hall  v.  Oilman,  supra. 
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entitled  to  a  specific  performance  of  the  agreement  herein 
set  forth;  that  the  defendants  S.  T.  and  W.  X.  [heirs  at  law] 
be  directed  to  execute  and  deliver  to  plaintiff  a  conveyance 
of  the  aforesaid  premises  as  heirs  at  law  of  said  M.  N.,  de- 
ceased; that  plaintiff  be  also  adjudged  to  be  the  owner  of 
[one-half]  of  the  personal  property  of  said  M.  N.  remaining 
after  payment  of  his  debts;  and  for  such  other  and  further 
relief  as  may  be  just,  with  costs  of  the  action. 

1460.  By   Widow,    to   Enforce    Husband's   Ante-nuptial 
Agreement  to  Convey  Property  by  Will.62 
[Sustained  in  Colby  v.  Colby,  81  Hun,  221,  62  N.  Y. 
State  Rep.  621,  24  Civ.  Pro.  148,  30  N.  Y.  Supp.  677.] 

I.  That  one  M.  N.  was,  at  and  prior  to  the  day  of 

,  19  ,  and  thereafter  until  his  decease,  as  hereinafter 
set  forth,  the  owner  in  fee  and  in  possession  of  the  following 
described  premises  in  the  city  of  ,  in  the  State  of 

:  [description]. 

II.  That  prior  to  the  said  day  of  ,  19  , 
said  M.  N.  made  a  proposition  of  marriage  to  this  plain- 
tiff, and  offered  to  plaintiff,  if  she  would  accept  the  same, 
that  he  would  make  the  agreement  hereinafter  set  forth; 
that  plaintiff  thereupon  accepted  said  proposition  and 
offer. 

III.  That  thereafter,  and  on  or  about  said  day  of 

,  19    ,  at  ,  an  agreement  in  writing  was 

made  and  executed  by  said  M.  N.  and  plaintiff,  by  the  terms 
of  which  it  was  mutually  agreed  that  the  parties  thereto 
should  be  presently  married,  that  plaintiff  should  live  with 
the  defendant  at  his  said  residence  and  be  a  faithful  wife 
to  him  as  long  as  she  should  live,  and  that,  if  plaintiff  should 
survive  him,  she  should  have  the  aforesaid  premises  as  her 
own  in  fee  simple  absolute. 


82  See  Wallace  v.  Wallace,  216  N.  Y.  have  been  made  to  enforce  by  specific 

28;  Rastetter  v.  Hoenninger,  214  id.  performance    mutual    wills    on    the 

66,  and  Edson  v.  Parsons,   155  id.  theory    of    their    irrevocable    char- 

555,   for   actions   wherein   attempts  acter. 
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IV.  [If  a  will  was  thereafter  made:]  That,  in  pursuance  of 
the  terms  of  said  agreement,  and  in  part  performance  thereof, 
said  M.  N.  then  and  there  made  and  executed  his  last  will 
and  testament,  wherein  he  duly  devised  to  plaintiff  forever 
the  whole  of  said  premises,  and  said  M.  N.  agreed  that  he 
would  not  alter  or  revoke  his  said  will. 

V.  That  thereafter,  and  on  the  day  of  , 
19  ,  plaintiff  and  said  M.  N.  were  duly  married;  that 
plaintiff  duly  performed  all  the  conditions  on  her  part,  and 
went  to  live  with  said  M.  N.  at  his  said  residence,  and  from 
that  time  until  his  decease  continued  to  live  with  him  as  his 
wife,  and  did  all  things  necessary  for  his  health  and  comfort, 
and  was  a  faithful  wife  to  him  as  long  as  he  lived. 

VI.  That  said  M.  N.  died  on  the  day  of  , 
19  ,  without  having  made  any  last  will  and  testament, 
and  without  having  in  his  lifetime  executed  to  plaintiff  any 
deed  of  said  premises;  [show  that  defendants  are  the  present 
owners,  as:]  that  said  M.  N.  left  no  children,  father  or  mother 
him  surviving,  but  that  the  defendants  are  his  brothers 
and  sisters  [and  the  children  of  his  deceased  brothers  and 
sisters],  and  as  such  are  his  heirs  at  law  and  possessed  of  the 
title  in  fee,  as  tenants  in  common,  to  the  above-described 
premises. 

[Or,  where  a  will  was  executed  and  thereafter  revoked:  VI. 
That  said  M.  N.  died  on  the  day  of  ,  19    , 

leaving  another  and  later  will  and  testament,  wherein  and 
whereby  he  attempted  to  devise  said  premises  to  the  de- 
fendants in  fee  and  undertook  in  fraud  of  this  plaintiff  to 
revoke  his  former  will  and  disregard  the  obligation  of  his 
aforesaid  agreement;  that  said  last-mentioned  will  has  been 
heretofore  admitted  to  probate  by  the  surrogate  of  the 
county  of  ,  and  the  defendants  claim  thereunder 

to  be  the  owners  in  fee  of  the  aforesaid  premises.] 

VII.  That  plaintiff  has  heretofore  demanded  of  de- 
fendants that  they  execute  and  deliver  to  her  a  deed  of  said 
premises  as  heirs  at  law  [or,  devisees]  of  said  M.  N.,  but 
defendants  have  refused  and  still  refuse  so  to  do. 
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Wherefore,  plaintiff  demands  judgment,  that  she  is 
entitled  to  specific  performance  of  her  said  agreement  with 
M.  N.,  and  that  the  defendants  be  directed  to  make  and 
deliver  to  her  a  deed  of  said  premises  as  heirs  at  law  [or,  as 
devisees]  of  said  M.  N.,  and  that  plaintiff  have  such  other 
and  further  relief  as  may  be  just,  with  costs  of  the  action. 
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1488.  To  reach  interest  of  judgment  debtor  in  a  trust  created  by 

himself,  in  which  he  is  made  the  life  beneficiary 1751 

1489.  To  reach  avails  of  life  insurance  policy  having  surrender 

value 1752 

1490.  To  reach  insurance  moneys  payable  to  wife  where  premiums 

were  paid  by  husband  in  excess  of  amount  allowed 1753 

1491.  Creditor's  bill  against  debtor  and  insurance  company,  to 

reach  debtor's  life  insurance 1753 

1492.  Creditor's  bill  to  reach  funds  not  attachable  at  law;  a  share 

of  royalties  under  a  copyright 1755 

1493.  By  judgment  creditor,  with  execution  outstanding,  against 

judgment  debtor  and  chattel  mortgagee,  who  has  com- 
menced foreclosure  and  had  receiver  appointed;  to 
adjudge  mortgage  void,  etc 1757 

1494.  Creditor's  bill  against  mortgagee,  prior  attaching  creditors 

and  subsequent  mortgagee,  to  enforce,  against  surplus  on 
foreclosure  of  a  prior  mortgage,  the  plaintiff's  attach- 
ment on  the  land 1761 

1495.  By  trustee  in  bankruptcy,  to  recover  property  or  its  value 

in  the  case  of  a  voidable  or  a  fraudulent  transfer 1764 

II.  By  Assignees  and  General  Creditors. 

1496.  By  assignee  for  benefit  of  creditors,  to  set  aside  a  convey- 

ance by  assignor  on  ground  of  fraud  and  inadequacy  of 
consideration 1765. 
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1497.  By  assignee  for  the  benefit  of  creditors,  to  set  aside  a  trans- 

fer made  with  the  intent  to  create  preferences  in  excess  of 
amount  permitted  by  statute 1769 

1498.  By  attaching  creditors,  against  debtor  and  fraudulent  judg- 

ment creditor;  joining  sheriff,  who  has  levied,  and  asking 
injunction  till  plaintiffs  may  obtain  judgments  and  attack 
the  fraudulent  judgment 1771 

1499.  By  general  creditor,  on  behalf  of  all,  to  set  aside  a  bulk  sale . .   1775 

1500.  By  general  creditor,  on  behalf  of  all,  to  set  aside  preferences 

in  excess  of  statute,  etc.;  joining  the  assignee  for  benefit 

of  creditors 1777 

1501.  By  general  creditor  of  a  decedent,  for  the  benefit  of  all, 

against  his  representatives,  and  a  fraudulent  transferee  of 
decedent 1782 

I.  JUDGMENT    CREDITORS    AND    TRUSTEES    IN 
BANKRUPTCY  2 

1461.  Commencement,  where  the  Plaintiff  Sues  on  Behalf 
of  Himself  and  Other  Judgment  Creditors.3 

The  plaintiff,  on  behalf  of  himself  and  all  other  judgment 

2  Under  the  National  Bankruptcy  123;  White's  Bank  v.  Farthing,  101 
Act,  as  amended  in  1910,  the  trustees  N#  Y.  344;  Brinkerhoff  v.  Brown,  6 
are  now  vested  with  all  the  rights  of  Johns.  Ch.  (N.  Y.)  139;  Hatch  v. 
judgment  creditors  with  execution  Heinze,  172  App.  Div.  675,  158  N.  Y. 
returned  unsatisfied.  The  forms  for  Supp.  385;  Claflin  v.  Gordon,  39  Hun 
judgment  creditors  are,  therefore,  (N.  Y.),  54;  Petree  v.  Lansing,  66 
applicable  to  trustees  in  bankruptcy.  Barb.  (N.  Y.)  357;  Greene  v.  Breck, 

See  Form  1495,  where  the  trustee  32  id.  73;  Edmeston  v.  Lyde,  1  Paige 

is  suing  to  avoid  a  transfer  made  (N.  Y.),  637;  Wakeman  v.  Grover,  4 

within  four  months  of  the  adjudica-  id.  23;  Lentilhon  v.  Moffatt,  1  Edw. 

tion  in  bankruptcy.  (N.  Y.)  451. 

3  A  judgment  creditor  may  bring  Only  those  who  might  have  brought 
an  action  of  this  nature  in  his  own  the  action  can  come  in  on  an  equality 
name  and  for  his  own  benefit,  or  he  with  plaintiff.  Parmelee  v.  Egan,  7 
may  join  as  a  co-plaintiff  with  other  Paige  (N.  Y.),  610;  Cooke  v.  Smith, 
judgment  creditors  standing  in  the  3  Sandf.  Ch.  (N.  Y.)  333.  One  who 
same  situation  with  himself,  or  he  was  only  a  general  creditor  at  the 
may  sue  in  behalf  of  himself  and  time  of  the  commencement  of'  the 
all  others  being  judgment  creditors,  action,  but  who  subsequently  and 
whose  executions  have  been  returned  before  final  judgment  becomes  a 
unsatisfied  and  who  may  choose  to  judgment  creditor,  is  not  entitled  to 
come  in  and  contribute  to  the  ex-  share  in  the  avails  of  the  action  on  an 
penses  of  the  suit.  See  Cullen  v.  equality  with  plaintiff  and  those 
Walsh,  97  Misc.  177, 161  N.  Y.  Supp.  who  held  judgments  and^ unsatisfied 
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creditors  of  the  defendant,  whose  executions  have  been  re- 
turned unsatisfied,  and  who  shall,  in  due  time,  come  in  and 
seek  relief  by  and  contribute  to  the  expenses  of  this  action, 
alleges: 

[The  prayer  for  judgment  may  include  such  other  creditors, 
e.  g.:] 

Wherefore,  plaintiff  demands  judgment  that  the  as- 
signment be  adjudged  fraudulent  and  void  as  against  the 
plaintiff  and  such  other  judgment  creditors  of  said  defend- 
dant,  Y.  Z.,  whose  executions  have  been  returned  unsatis- 
fied, and  who  shall  have  elected  to  come  in  and  share  the 
expenses  of  this  action. 


1462.  Allegations  of  Recovery  of  Judgment,  Issuance  and 
Return  of  Execution4;  Debtor  a  Resident.5 

[Sustained  in  Kain  v.  Larkin,  141  N.  Y.  144.] 


executions  when  the  action  was 
commenced.  Claflin  v.  Gordon,  39 
Hun  (N.  Y.),  54. 

If  no  other  creditors  have  thereto- 
fore come  in,  plaintiff  may  have  the 
allegation  stricken  out,  and  judgment 
rendered  in  his  favor  alonet  Green  v. 
Griswold,  2  N.  Y.  Supp.  624,  17 
N.  Y.  State  Rep.  757;  again,  4  N.  Y. 
Supp.  893,  23  N.  Y.  State  Rep.  218. 

4  In  all  actions  brought  under  the 
New  York  statute  (Code  Civ.  Pro., 
§  1871)  plaintiff  must  aver  and  prove 
the  securing  of  a  judgment,  and  the 
issuance  and  return  unsatisfied  of 
an  execution  upon  his  judgment. 
See  Stephens  v.  Meridan  Britt.  Co.', 
160  N.  Y.  178. 

An  execution  irregularly  issued 
more  than  five  years  after  judgment 
was  entered  and  without  leave  of 
court,  may  be  the  basis  $f  a  credit- 
or's suit,  though  voidable.  Aultman, 
etc.,  Co.,  v.  Symes,  163  N.  Y.  54. 

Although  the  jurisdiction  of  the 


court  over  creditors'  suits  is  not  con- 
trolled or  curtailed  by  the  statute,  yet 
it  has  become  the  settled  rule  in  this 
State  not  to  dispense  with  those  pre- 
liminary proceedings  at  law,  although 
it  may  be  made  to  appear  by  evidence 
that  no  benefit  could  result  to  the 
creditor  from  them.  Nat.  Trades- 
men's Bank  v.  Wetmore,  124  N.  Y. 
241;  Demuth  v.  Kemp,  216  N.  Y.  757; 
Trotter  v.  Lisman,  199  id.  497. 

But  the  court  will  not  deny  to  a 
creditor  the  interposition  of  its 
equity  powers  where  the  situation  is 
such  as  to  render  it  impossible  for 
him  to  take  those  preliminary  steps. 
Id. 

The  debtor's  insolvency,  and  his 
possession  of  no  property  except  the 
equitable  assets  sought  to  be  reached, 
does  not  excuse  plaintiff  from  neces- 
sity of  securing  a  judgment  at  law. 
Trotter  v.  Lisman,  199  N.  Y.  497. 
It  may  be  that  a  general  creditor, 
prevented  by  the  debtor's  non-resi- 


6  See  Form  1463,  where  debtor  is  a  non-resident. 
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I.  That  the  plaintiff  herein  [or,  one  M.  N.  if  plaintiff  sues 
as  assignee]  in  an  action  in  the  Court  for  the  county 

of  ,6  duly  recovered  7  a  judgment  in  his  favor  against 

the  defendant  Y.  Z.  for  the  sum  of  dollars; 8  that 

the  judgment  roll  thereof  was  duly  filed,  and  the  judgment 
entered  and  docketed  in  said  county  clerk's  office 9 

on  the  day  of  ,  19     ;  that  on  the 

day  of  ,   19    ,   an  execution   on  said  judgment 

against  said  defendant's  property  was  duly  issued  and 
delivered  to  the  sheriff  of  the  county  of  ,*  where  the 

said  Y.  Z.  then  resided  and  yet  resides,  and  that  the  said 
sheriff  has,  before  the  commencement  of  this  action,  duly 
returned  said  execution  wholly  unsatisfied,  and  that  said 
judgment  remains  wholly  unpaid. 

[Plaintiff  should  subsequently  allege  the  existence  of  his 
claim  at  the  time  of  the  transfer  which  he  seeks  to  set  aside.]10 


dence  from  obtaining  a  judgment  on 
which  a  general  execution  may  issue, 
may  bring  this  action  after  having 
unsuccessfully  issued  an  attachment 
in  an  action  brought  upon  the  debt. 
See  Kraemer  v.  Williams,  131  App. 
Div.  236,  115  N.  Y.  Supp.  722. 

See  Form  1466,  for  precedent 
where  plaintiff  has  not  been  able  to 
obtain  a  judgment. 

It  is  not  essential  that  plaintiff 
be  a  judgment  creditor  where  he  is 
not  seeking  to  set  aside  a  transfer, 
but  is  directly  affirming  it  and  seeking 
the  benefit  of  its  provisions  for  pay- 
ment of  the  transferor's  debts.  Han- 
rahan  Co.  v.  Protzman,  175  App.  Div. 
776, 162  N.  Y.  Supp.  536. 

6  Must  be  a  domestic  judgment. 
Wright  v.  Chapin,  74  N.  Y.  521. 

'An  allegation  that  "plaintiff  re- 
covered a  judgment"  in  the  New 
York  Municipal  Court  is  insufficient 
to  raise  a  presumption  of  jurisdic- 
tion so  as  to  support  a  preliminary 
injunction.  Werbelovsky  v.  Michael, 
106  App.  Div.  138,  94  N.  Y.  Supp.  156. 


The  allegation  that  the  judgment 
was  "duly  recovered"  is  sufficient, 
however,  under  the  provisions  of 
Code  Civ.  Pro.,  §  532.  See  notes  to 
Form  577,  Complaint  on  Judgment  of 
court  of  inferior  jurisdiction. 

8  If  plaintiff's  judgment  was  re- 
covered against  two  or  more,  the 
complaint  must  show  execution  is- 
sued and  returned  unsatisfied  against 
all.  Egan  v.  Hagan,  119  App.  Div. 
189,  104  N.  Y.  Supp.  247.  Unless 
the  debt  is  alleged  to  be  that  of  the 
defendant  whose  property  is  sought 
to  be  reached  in  the  creditor's  suit, 
while  the  other  judgment  debtor  oc- 
cupied the  position  of  a  surety. 
Baker  v.  Potts,  73  App.  Div.  29,  76 
N.  Y.  Supp.  400. 

9  It  is  not  essential  that  plaintiff's 
judgment  be  docketed  in  the  county 
where  the  land  lies  which  is  sought 
to  be  reached.  Lanahan  v.  Caffrey, 
40  App.  Div.  124,  57  N.  Y.  Supp. 
724. 

10  See  Form  1478;  see,  however, 
Form  1468,  and  notes. 
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1463.  The  Same,  Debtor  a  Non-Resident.11 

[As  in  Form  1462  to  *,  continuing:]  in  which  county  de- 
fendant has  an  office  for  the  regular  transaction  of  business 
in  person  at  the  time  of  the  commencement  of  this  action; 
that  he  is  not  a  resident  of  this  State.  [Or,  in  which  county 
the  said  judgment  roll  is  filed;  that  defendant  is  not  a  resi- 
dent of  this  State,  and  has  no  office  within  the  State  for  the 
regular  transaction  of  business  in  person].12 

II.  That  before  the  commencement  of  this  action  the 
said  execution  was  duly  returned  by  said  sheriff  wholly 
unsatisfied  [or,  unsatisfied,  except  as  to  the  sum  of 
dollars],13  and  there  is  now  due  to  the  plaintiff  on  said 
judgment  dollars,  and  interest  from  the 

day  of  ,19    . 

1464.  The  Same,  upon  a  Judgment  of  a  Court  not  of  Record, 
or  of  a  Justice  of  the  Peace. 

I.  That  on  or  about  the  day  of  ,  19  , 
at                ,  in  the  Municipal  Court  of  the  City  of 

[or,  before  M.  N.,  a  justice  of  the  peace  in  and  for  the  tbwn 
of  ,  in  the  county  of  ]  plaintiff  duly  re- 

covered a  judgment,  which  was  duly  given  by  said  court 
[or,  justice,]  against  the  defendant  for  dollars,  in  an 

action  wherein  this  plaintiff  was  plaintiff  [or,  defendant], 
and  the  defendant  Y.  Z.  herein  was  defendant  [or,  plaintiff].14 

II.  That  on  the  day  of  ,  19  ,  a  tran- 
script of  the  same  was  duly  filed  and  docketed  in  the  office  of 
the  clerk  of  the  county  of  [if  the  judgment  debtor  re- 
sides in  another  county,  add:  and  on  a  transcript  of 
the  same  was  duly  filed  and  docketed  in  the  office  of  the  clerk 
of  the  county  of               in  which  county  the  defendant 


•    u  See  N.  Y.  Code  Civ.  Pro.,  §  1872,  is  not  necessary  to  aver  that  sixty 

subd.  2.  days  elapsed  before  return.    Forbes 

12  Demuth    v.    Kemp,    159    App.  v.  Waller,  25  N.  Y.  430. 

Div.  422,  144  N.  Y.  Supp.  690,  aff'd  »  See  notes  to  Form  577  as  to  suf- 

216  N.  Y.  757.  ficiency  of  this  allegation. 

13  N.  Y.  Code  Civ.  Pro.,  §  1871.   It 
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Y.  Z.  then  resided  and  still  resides;  (or,  as  in  preceding  form, 
except  that  if  defendant  neither  resides  nor  has^an  office  in 
the  State,  allege  that  fact)].15 

III.  That  on  the  day  of  ,  19    ,  an  exe- 

cution in  due  form  was  duly  issued  upon  the  said  judgment 
against -the  personal  and  real  property  of  the  defendant, 
Y.  Z.,  to  the  sheriff  of  said  [last-mentioned]  county,  but  said 
sheriff  has,  before  the  commencement  of  this  action,  re- 
turned said  execution  wholly  unsatisfied,  and  said  judgment 
remains  wholly  unpaid. 

1465.  Plaintiff  an  Assignee  of  Original  Judgment  Creditor. 

{Allege  assignment  to  plaintiff  in  the  following  terms:]  ' 
That  thereafter  and  prior  to  the  commencement  of  this 
action  the  said  judgment  was  duly  assigned  and  trans- 
ferred to  plaintiff  by  said  [original  judgment  creditor].16 

1466.  By  General  Creditor;  Allegation  of  Facts  Excusing 
Securing  of  Judgment.17 

[Sustained  in  Patchen  v.  Rofkar,  12  App.  Div.  475,  42 
N.  Y.  Supp.  35.]  18 

18  See  N.  Y.  Code  Civ.  Pro.,  §  1872,  man,  199  N.  Y.  497.     See,  also,  note 

subd.  2.  4,  supra. 

18  From  Holland  w.Grote,  193  N.Y.  It  was  held,  however,  in  Dittmar 

262.  v.  Gould,  60  App.  Div.  94,  69  N.  Y. 

"  The  general  rule  is  well  settled,  Supp.  708,  that  the  court  was  with- 

that  creditors  seeking  the  aid  of  a  out  power  to  excuse  the  prior  se- 

court  of  equity  to  reach  equitable  as-  curing  of  judgment  in  an  action  to 

sets,  disposed  of  in  fraud  of  the  cred-  reach  the  surplus  income  of  a  spend- 

itors,  must  first  secure  judgment  at  thrift  trust. 

law  and  exhaust  the  legal  remedy.  In   Trotter   v.   Lisman,    supra,   it 

But  "if  such  an  action  was  rendered  was  held  insufficient  to  allege  "that 

impossible  by  some  intervening  cause  it  became  impossible  for  the  creditors 

or  event,    cognizable   at  law   or  in  to  enforce  at  law  the  collection  of 

equity,    compliance    with    the    rule,  their  claims,"  as  such  allegation  was 

doubtless,  might  be  dispensed  with;  merely  a  statement  of  the  pleader's 

but    it   is   essential    that    the    facts  conclusion;  also,  an  allegation  that 

constituting  the  excuse  be  set  forth  the    debtor    possessed    no    property 

in  the  complaint."     Trotter  v.  Lis-  within    the   jurisdiction   except   the 

18  See,  also,  Nat.  Tradesmen's  Bank  v.  Wetmore,  124  N.  Y.  241. 
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[After  showing  that  plaintiff  was  a  general  creditor,  that  the 
defendant  debtor  had  made  a  general  assignment  while  a  resi- 
dent of  the  State,  that  the  general  assignment  was  fraudulent  for 
reasons  alleged,  the  complaint  continued:] 

That  the  defendant  [debtor]  has  not  been  a  resident  or 
inhabitant  of  the  State  of  New  York  since  about  the 

day  of  ,  19     ,  and  has  had  no  property  within  this 

State,  or  elsewhere,  since  the  making  of  said  assignment, 
except  the  said  propertj'  so  assigned. 

That  plaintiff  has  no  adequate  remedy  in  law  to  secure 
the  payment  of  his  said  claim,  and  that  unless  the  court 
shall  give  to  plaintiff  the  relief  herein  prayed,  plaintiff  will 
be  without  any  remedy  whatsoever  and  will  lose  the  amount 
of  his  said  claim. 

[The  complaint  asked  judgment  against  the  debtor  for  the 
amount  of  the  claim,  that  the  assignment  be  adjudged  fraudulent 
and  set  aside,  and  that  plaintiff  be  adjudged  to  have  a  lien  on 
the  assigned  property  for  the  amount  of  his  claim.] 

1467.  By  Judgment  Creditor  against  Debtor,  and  his 
Grantee  (and  any  Subsequent  Grantee),  19  to  Set 
aside  a  Fraudulent  Deed.20 

[Sustained  in  Kain  v.  Larkin,  .141  N.  Y.  144.]  21 

equitable  assets  sought  to  be  reached  the  property  has  reached  the  hands 

was  unavailing,  as  merely  showing  of  a  bona  fide  purchaser, 

insolvency,    and    not    excusing    the  20  If   the  fraudulent   transfer  was 

securing  of  the  judgment  at  law.  subsequent     to     the     docketing     of 

In  Hanrahan  Co.  v.  Protzman,  175  plaintiff's    judgment,    and    the    ten 

App.  Div.  776,  162  N.  Y.  Supp.  536,  years  of  the  statutory  lien  of  the 

it  was  held  that  t"he  rule  requiring  judgment  have  not  expired,  equity 

plaintiff  to  be  a  judgment  creditor  will  not  entertain  the  action,  since 

with  execution  returned   unsatisfied  plaintiffs'    legal    remedies    are    ade- 

had   no  application  where  plaintiff  quate.     If  the  ten  year  period  has 

was  suing  in  affirmance  of  the  trans-  expired,  equity  will  lend  its  aid,  if 

fer  of  the  property,  and  to  enforce  laches  are  not  chargeable  to  plaintiff, 

rights  claimed  to  have  been  secured  See  Holland  v.  Grote,  193  N.  Y.  262. 

thereby.  2I  The  complaint  as  here  given  has 

19  Who  is  not  a  bona  fide  purchaser;  been   considerably   modified   in   the 

he  is  an  essential  party.     Cook  v.  way  of  definite  and  precise  allega- 

Lake,  50  App.  Div.  92,  63  N.  Y.  tion,    but    the    substantive    facts, 

Supp,  818.    See  Form  1469,  where  which  the  court  upheld  as  showing  a 
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[Allege  recovery  of  judgment,  issuance  and  return  of  execu- 
tion as  in  Form  lJfi%  or  146S.] 

IV.  That  the  claim  and  cause  of  action  upon  which  said 
judgment  was  recovered,  accrued,  and  the  said  defendant 
Y.  Z.  [judgment  debtor]  became  liable  therefor  to  the  plaintiff 
on  or  about  the  day  of-  ,  19     . 

V.  That  the  said  defendant  Y.  Z.,  at  the  time  said  cause 
of  action  accrued,  [and  at  the  time  of  the  commencement  of 
said  action,  viz.,  on  the  day  of  ,  19  ,] 
was  the  owner  in  fee  simple,  and  possessed  of  real  estate 
hereinafter  particularly  described  and  of  the  value  of  about 

dollars.22 

VI.  That  [after  the  commencement  of  said  action,  and] 
prior  to  plaintiff's  said  judgment,  the  said  defendant  Y.  Z. 
disposed  of  certain  of  his  said  property  as  follows,  viz.: 
that  on  or  about  the  day  of  ,  19  ,  said 
defendant  Y.  Z.  executed  and  acknowledged  a  mortgage, 
dated  back  to  ,  19  ,  for  the  sum  of  dol- 
lars upon  said  real  estate. to  his  brother,  one  J.  Z.;  that  on 
or  about  ,  19  ,  [during  the  pendency  of  plaintiff's 
said  action,]  the  said  defendant  Y.  Z.  executed  and  delivered 
a  deed  of  said  real  estate  to  his  daughter,  the  defendant  B.  Z., 
[then  a  minor  under  the  age  of  twenty-one  years,  who  re- 
sided with  him  and  who  was  his  only  heir  and  next  of  kin]; 
that  thereafter,  on  or  about  ,  19  ,  the  said  J.  Z. 
executed  and  delivered  a  satisfaction  of  said  mortgage  to 
said  defendant  Y.  Z.;  [that  said  conveyances  by  mortgage 
and  deed  were  recorded  in  the  clerk's  office  of 

9 

county  after  the  issuance  of  plaintiff's  said  execution  on  the 


right  of  action  in  plaintiff,   remain  fraudulent  transfer  or  pledge  of  chat- 
practically  unchanged.  tels.    See  Webb  v.  Stares,  10  App. 

The  bankruptcy  of  the  judgment  Div.  145,  37  N.  Y.  Supp.  414,  72  N. 

debtor,     under    proceedings     begun  Y.  State  Rep.  711. 
more  than  four  months  after  plain-  22  It  is  not  necessary  to  allege  that 

tiff's  judgment,  will  not  affect  this  he  had  no  other  property  at  the  time 

action.    Hillyer  v.  Le  Roy,  179  N.  Y.  of  the  conveyance,  where  the  deed  is 

369.  without  consideration.     Ga  Nun  v. 

An  action  will  lie  to  set  aside  a  Palmer,  216  N.  Y.  603. 
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day  of  ,   19     ;]  that  said  real  estate  is 

described  in  the  said  deed  to  said  defendant  B.  Z.,  which  is 
recorded  in  liber  of.  Deeds,  page  ,  in  said 

county  clerk's  office,  as  follows:  [description  of  the  realty]. 
[Set  forth  any  other  transfers  to  other  defendants.]  23 
VII.  That  the  aforesaid  conveyance  and  transfer  of  said 
real  estate  were  made  to  cover  up  and  conceal  the  right  and 
title  of  the  defendant  Y.  Z.  thereto,  and  were  made  without 
any  consideration  therefor,24  [except  the  nominal  consider- 
ation of  one  dollar]  24a  and  with  intent  on  the  part  of  the 
defendants  Y.  Z.  and  B.  Z.  to  hinder,  delay  and  defraud 
plaintiff  of  his  just  claim  against  the  said  defendant  Y.  Z.25 
[VIII.  That  the  consideration  stated  in  the  said  deed 
of  said  real  estate,  dated  ,19     ,  from  defendant 

Y.  Z.  to  his  said  daughter,  defendant  B.  Z.,  is  in  these  words: 
"In  consideration  of  natural  love  and  affection  and  the  sum 


23  Plaintiff  may  allege  other  convey- 
ances at  other  times  to  different  grant- 
ees,andjointhelatterasco-defendants, 
under  an  allegation  that  they  were 
made  pursuant  to  a  single  continuing 
and  common  scheme  to  defraud.  Such 
a  complaint  states  but  a  single  cause 
of  action.  Wright  v.  Simon,  118  App. 
Div.774, 103  N.  Y.Supp.  911;  Reed  v. 
Stryker,  4  Abb.  Ct.  App.  Dec.  (N.  Y.) 
26;  Wood  v.  Sidney  Sash,  etc.,  Co.,  92 
Hun,  22,  37  N.  Y.  Supp.  885;  Hatch 
v.  Heinze,  172  App.  Div.  675,  158 
N.  Y.  Supp.  385;  Saxton  v.  Siebring, 
96  App.  Div.  570,  89  N.  Y.  Supp.  372. 

But  no  concert  of  action  among 
the  several  grantees  is  essential.  See 
note  38,  post. 

24  A  transfer  without  consideration 
by  a  debtor  is  presumed  fraudulent; 
it  is  not  incumbent  on  the  creditor  to 
show  what  property  was  retained  by 
the  debtor.  Ga  Nun  v.  Palmer,  216  N. 
Y.  603;  Kerker  v.  Levy,  206  id.  109. 

24a  A  recital  thereof  acts  as  an  ad- 
mission, and  is  proof  that  the  trans- 


fer was  a  voluntary  one.  Canady  v. 
Arch  Am.  Co.,  179  App.  Div.  842. 

25  The  complaint  will  be  sufficient  if 
it  charges  that  the  transfer  was  with- 
out consideration,  for  a  presumption 
of  fraud  thereby  is  raised.  Ga  Nun 
v.  Palmer,  216  N.  Y.  603.  Or,  it 
will  be  sufficient  if  it  alleges  an  intent 
to  defraud  on  the  part  of  the  debtor 
and  his  transferee,  without  attacking 
the  character  of  the  consideration, 
and  proof  of  attendant  circumstances 
tending  to  establish  the  fraudulent  in- 
tent will  be  admissible. without  spe- 
cific allegation.  See  Kain  v.  Larkin, 
141  N.  Y.  144;  Shenk  v.  Oliva,  94 
Misc.  702,  158  N.  Y.  Supp.  437; 
Green wald  v.  Wales,  174  N.  Y.  140. 

Anallegation  of  fraudulent  intent  is 
sufficient  when  it  appears  from  other 
allegations  that  such  intent  has  been 
consummated  by  acts  which  hinder 
and  delay  the  creditor  (as  in  this  case 
by  a  conveyance  before  plaintiff's 
judgment  was  recovered).  Holland 
v.  Grote,  193  N.  Y.  262,  267. 
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of  one  dollar;"  that  there  was  a  further  consideration 
therefor  not  written  in  said  conveyance,  made  orally  be- 
tween the  parties  thereto  at  the  delivery  of  said  deed,  that 
said  B.  Z.  should  take  care  of  and  furnish  support  for  the 
said  Y.  Z.  during  his  old  age.] 

IX.  That  said  transfer  of  said  real  estate  by  the  defend- 
ant Y.  Z.  to  his  said  daughter,  the  defendant  B.  Z.,  is  fraud- 
ulent and  void  as  to  plaintiff,  and  the  same  was  made  by 
the  said  parties  thereto  with  the  intent  to  hinder,  delay  and 
defraud  the  creditors  of  said  Y.  Z.,  including  plaintiff,  and 
to  protect  and  save  for  his  own  use  and  benefit  said  real 
estate  during  his  life,  and  thereafter  for  the  sole  use  and 
benefit  of  his  said  daughter  and  only  heir,  and  to  prevent 
and  hinder  plaintiff  from  collecting  and  receiving  from  the 
proceeds  of  any  sale  of  said  property  on  execution  or  other- 
wise the  amount  due  him  or  his  said  judgment  against 
said  defendant  Y.  Z. 

X.  That  the  defendant  Y.  Z.  is  possessed  of  no  other 
property  than  the  above-described  premises  [or,  was  by 
said  transfer  left  wholly  insolvent].26 

Wherefore,  the  plaintiff  demands  judgment  that  the 
said  conveyance  by  deed,  dated  ,19    ,  made  by  the 

defendant  Y.  Z.  to  the  defendant  B.  Z.  of  the  said  real  estate 
described  herein,  be  adjudged  and  declared  fraudulent  and 
void  and  a  nullity  as  to  this  plaintiff,27  and  that  such  other 

The  facts  and  circumstances  lead-  veyance    as   fraudulent   should   not 

ing  to  the  conclusion  of  fraudulent  provide  for   the   appointment   of  a 

intent  may  be  proved  without  being  receiver,   but   should   set  aside  the 

specifically  alleged.    Calkins  v.  Sted-  conveyance  so  far  as  it  obstructs  the 

man,  146  App.  Div.  202,  130  N.  Y.  creditors'  judgments  and  leave  them 

Supp.  932;  Kain  v.  Larkin,  141  N.  Y.  to  pursue  their  remedy  thereon  by 

144.  execution   and   sale  with   the  same 

26.Not  necessary  when  the  transfer  effect  and  in  the  same  manner  as 

is  alleged  to  have  been  made  without  though   the   fraudulent   conveyance 

consideration.     Ga  Nun  v.  Palmer,  had  not  been  made.    Bryer  v.  Foerster 

216   N.    Y.    603.     Insolvency   is   a  14  App.  Div.  315,  43  N.  Y.  Supp. 

pleadable  fact.    See  note  on  page  24.  801;   Harris   v.   Osnowitz,   35   App. 

27  A  judgment  recovered  in  an  ac-  Div.  594,  55  N.  Y.  Supp.  172.      A 

tion  brought  by  judgment  creditors  money  judgment  against  the  fraudu- 

of  the  grantors  to  set  aside  such  con-  lent  grantee  is  improper.    Harrison 
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relief  may  be  granted  to  the  plaintiff  as  may  be  just  in  the 
premises,  besides  the  costs  of  the  action.28 

1468.  The  Same,  where  Transfer  was  made  Prior  to 
Creation  of  Indebtedness  to  Plaintiff. 

I,  II  and  III.  [Allege  judgment,  issuance  of  execution  and 
its  return  unsatisfied,  as  in  Form  1^62  or  1463.] 

[Where  transfer  was  made  in  contemplation  of  new  risks:] 

IV.  That  at  the  time  of  the  conveyances  by  defendant 
Y.  Z.  to  the  defendant  B.  Z.,  as  hereinafter  alleged,  the  de- 
fendant Y.  Z.  [the  judgment  debtor]  contemplated  and  in- 
tended to  enter  upon  a  new  business,  viz.,  [state],  and  in  con- 
nection therewith  to  undertake  new  risks  and  to  incur  new 
indebtedness;  that  said  conveyances  hereinafter  mentioned 
were  all  made  with  the  common  intent  and  purpose  to  re- 
lieve the  defendant  Y.  Z.  from  the  payment  of  the  liabilities 
of  such  new  business  should  the  same  prove  a  failure. 

V.  That  thereafter  said  defendant  Y.  Z.  did  enter  upon 
said  new  business  of  [state],  and  that  the  claim  of  the  plain- 
tiff upon  which  the  aforesaid  judgment  was  rendered  arose 
out  of  said  new  business  and  the  credit  extended  by  plaintiff 
to  defendant  Y.  Z.  therein. 

[Or,  where  secret  transfer  was  made  and  credit  obtained  by 
judgment  debtor  on  apparent  continued  ownership:] 

VI.  That  for  more  than  years  prior  to  the  con- 
veyance thereof  hereinafter  alleged,  the  defendant  Y.  Z. 
[judgment  debtor]  was  the  owner  and  in  the  actual  possession 
[and  occupancy]  of  the  following  described  premises:  [de- 
scription]; that  by  reason  of  such  ownership  the  defendant 

v.    Obermeyer,    etc.,   Co.,   64    App.  value  of  the  real  property  sought  to 

Div.  499,  72  N.  Y.  Supp.  270.  be  reached;  the  court  will  not  ap- 

28  Should  the  plaintiff  purpose  to  point  such  a  receiver  unless  plaintiff 

apply  for  a  receiver  of  the  rents  and  show  that  it  is  necessary  to  afford 

profits,  pendente  lite,  he  may  properly  him    and    those   he   may    represent 

set  forth  in  the  complaint  allegations  adequate  relief.    See  National  Union 

showing  the  total  amount  of  judg-  Bank  v.  Riger,  38  App.  Div.  123,  56 

ments  against  the  judgment  debtor  N.  Y.  Supp.  545. 
(if  be  sues  on  behalf  of  all),  and  the 
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Y.  Z.  obtained  credit  among  many  persons  [including  this 
plaintiff] ;  that  after  the  conveyance  to  the  defendant  B.  Z., 
as  hereinafter  alleged,  the  defendant  Y.  Z.  remained  in  con- 
tinuous possession  of  said  premises  and  in  apparent  owner- 
ship thereof,  and  his  said  credit  was  continued  by  reason  of 
such  apparent  ownership  thereof;  that  the  indebtedness  to 
plaintiff,  upon  which  said  judgment  was  obtained,  was  per- 
mitted by  plaintiff  and  incurred  by  defendant  Y.  Z.  upon 
the  faith  of  such  continued  credit  and  ownership  of  said 
property.29 
[Continue  as  in  Form  1467.] 

1469.  By  Judgment  Creditor,  to  Reach  Proceeds  of  Real 

Property  in  the  Hands  of  Fraudulent  Grantee,  where 

such  Grantee  has  Conveyed  to  Bona  Fide  Purchaser.30 

I,  II  and  III.  [Allege  judgment,  issuance  of  execution  and 

return  unsatisfied,  as  in  Form  11)62  or  1463.] 

IV.  That  subsequent  to  the  creation  of  the  indebtedness 
upon  which  said  judgment  is  founded,  and  on  or  about  the 

day   of  ,    19    ,    the   defendant   Y.   Z. 

[judgment  debtor]  was  the  owner  of  the  following  described 
premises :  [description] ;  that  on  or  about  said  day  the  defend- 
ant Y.  Z.  conveyed  said  premises  to  the  defendant  W.  X. 
without  consideration;  that  said  conveyance  was  made  by 
the  defendant  Y.  Z.  and  received  by  the  defendant  W.  X. 
with  intent  to  hinder,  delay  and  defraud  the  plaintiff  out 
of  the  aforesaid  indebtedness. 

V.  That  thereafter,  and  on  or  about  the  day  of 

,19    ,  the  defendant  W.  X.  conveyed  said  prem- 
ises to  one  M.  N.,31  and  has  received  in  payment  therefor 

29  Thi?  paragraph  is  from  Shand  v.  consideration  to  a  person  having  full 
Hanley,  71  N.  Y.  319.  knowledge,  the  latter  must  be  also 

30  Adapted  from  Holland  v.  Grote,  made  a  party  defendant.  Cook  v. 
193  N.  Y.  262;  Valentine  #.  Rich-  Lake,  50  App.  Div.  92,  63  N.  Y. 
ardt,  126  N.  Y.  273;  Arnot  v.  Birch,  Supp.  818.  Form  1467,  is  then  ap- 
29  App.  Div.  356, 51  N.  Y.  Supp.  491.  propriate. 

If  the  grantee  under  the  fraudulent  31  Where  the  only  relief  demanded 
deed  has  himself  conveyed  without     in  a  creditor's  suit  is  that  the  fraud- 
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the  sum  of  at  least  dollars  [or,  a  large  sum  of  money, 

the  exact  amount  whereof  is  unknown  to  plaintiff — or  if 
more  favorable  to  plaintiff:  that  the  value  of  said  premises 
when  so  conveyed  to  defendant  W.  X.  was  at  least 
dollars].32 

Wherefore,  plaintiff  demands  judgment:  That  the 
deed  from  the  defendant  Y.  Z.  to  the  defendant  W.  X.  be 
adjudged  fraudulent  and  void  as  to  this  plaintiff;  that  the 
moneys  received  by  the  defendant  W.  X.  upon  the  convey- 
ance of  the  aforesaid  premises  be  adjudged  to  have  been  re- 
ceived by  said  defendant  in  trust  for  this  plaintiff  as  a  creditor 
of  the  defendant  Y.  Z.,  [or,  that  the  defendant  W.  X.  be  ad- 
judged to  pay  to  plaintiff  the  value  of  said  premises]  and  that 
the  defendant  W.  X.  account  to  plaintiff  for  any  moneys  re- 
ceived by  him,  and  any  rents  and  profits  thereof,  and  of  said 
premises  during  his  possession  thereof;  that  said  defendant 
W.  X.  be  decreed  to  pay  the  same,  or  so  much  thereof  as 
may  be  necessary,  to  plaintiff  in  satisfaction  of  his  said 
judgment  and  interest  thereon,  and  the  costs  of  this  action, 
and  that  plaintiff  have  such  other  and  further  relief  as  may 
be  just.33 

1470.  By  Judgment  Creditor,  to  Reach  Real  Property 
taken  in  Name  of  Another,  where  Judgment  Debtor 
Furnishes  the  Consideration.34 

[Under  N.  Y.  Real  Property  Law,  §  94.] 


ulent  grantees  of  the  judgment  debtor  the  date  of  its  sale  by  the  fraudulent 

account  for  the  proceeds  of  property  grantee. 

conveyed  by   them,    and   that   the  33  Where  the  fact  of  the  sale  to  a 

conveyances   to   them   be   declared  bona  fide  purchaser  does  not  appear 

void  as  to  creditors,  held  that  their  until  the  trial,  the  court  under  the 

grantees  were  not  necessary  parties.  prayer  for  general  relief  may  hold 

Arnot  v.    Birch,  29  App.  Div.  356,  the  grantee  as  a  trustee  ex  malefitio 

51  N.  Y.  Supp.  491.  f°r  tae  equivalent  of  the  property. 

32  Valentine  v.  Richardt,  126  N.  Y.  Cases  supra. 

272.      In   Skillin   v.    Maibrunn,    75  34  This  is  strictly  an  action  to  im- 

App.  Div.  588,  78  N.  Y.  Supp.  436,  press  a  trust  and  not  a  creditor's 

aff'd  176  N.  Y.  588,  plaintiff  was  al-  action    to    reach    equitable    assets, 

lowed,  the  value  of  the  property  as  of  Under  the  statute  the  debtor  who 
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I,  II  and  III.  [Allege  judgment,  issue  of  execution  and  its 
return  unsatisfied,  as  in  Form  1^62  or  ll+63\ 

IV.  That  after  the  indebtedness  to  plaintiff,  upon  which 
said  judgment  was  obtained,  had  been  created  and  incurred 
by  defendant  Y.  Z.  [judgment  debtor],35  one  M.  N.,  by  deed 
dated  on  the  day  of  ,  19  ,  conveyed  to 
the  defendant  W.  X.  the  following  described  premises: 
[description]. 

V.  That  the  purchase  price  of  the  said  premises  was  paid 
by  the  defendant  Y.  Z.  [or,  where  the  judgment  debtor  furnishes 
a  part  only:  that  of  the  purchase  price  of  said  premises  the 
defendant  Y.  Z.  paid  the  sum  of  at  least  dollars]; 
that  the  title  to  said  premises  was  so  taken  in  the  name  of 
the  defendant  W.  X.  as  grantee  in  said  deed,  to  hinder, 
delay  and  defraud  the  creditors  of  the  defendant  Y.  Z., 
including  this  plaintiff,  and  to  prevent  the  collection  of 
their  just  claims. 

Wherefore,  plaintiff  demands  judgment:  That  the  de- 
fendant W.  X.  holds  title  to  the  said  premises  in  trust  for 
the  creditors  of  the  defendant  Y.  Z.  [to  the  extent  of  so 
much  of  the  purchase  price  thereof  as  has  been  paid  by  de- 
fendant Y.  Z.];  that  said  premises  be  sold  under  the  direc- 
tion of  this  court,  and  out  of  the  proceeds  thereof  there  be 
paid  to  plaintiff  the  amount  of  Ins  said  judgment,  with 
interest  and  costs  of  this  action;  and  that  plaintiff  have 
such  other  and  further  relief  as  may  be  just. 

has  furnished  the  consideration  has  debtor.      Scoville  v.  Shed,   36  Hun 

no  interest  which  can  be  reached  in  a  (N.  Y.),  165,  21  Weekl.  Dig.  389. 

judgment  creditor's  action.     Irving  The  first  judgment  creditor  who 

Nat.  Bank  v.  Gray,  174  App.  Div.  succeeds    in    getting    a    judgment 

29,  160  N.  Y.  Supp.  347.  establishing  the  trust  is  entitled  to 

See  next  form  where  the  debtor's  preference  in  payment.     Mandeville 

money  was  invested  and  title  taken  v.  Campbell,  45  App.  Div.  512,  61 

in  third  person's  name  without  con-  N.  Y.  Supp.  443. 

sent  of  debtor.  35  Only   a   then   existing   creditor 

The  action  will  lie,  although  plain-  may  invoke  the  statute.    Irving  Nat. 

tiff's  judgment  has  ceased  to  be  a  Bank  v.  Gray,  174  App.  Div.  29,  160 

lien  upon  the  real  property  of  the  N.  Y.  Supp.  341. 
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1471.  To  Reach  Real  Property,  in  which  Debtor  has  an 
Equitable  Interest,  having  Furnished  Part  of  the  Con- 
sideration Money,  by  Means  of  a  Conversion  on  the 
Part  of  the  one  with  whom  he  had  Deposited  his 
Money. 

[Adapted  from  Bresnahan  v.  Sheehan,  125  Mass.  11.] 
I,  II  and  III.  [Allege  judgment,  execution  issued  and  re- 
turned unsatisfied,  as  in  Form  1462  or  1463.]  36 

IV.  That  said  defendant  Y.  Z.,  previous  to  the  con- 
tracting of  said  indebtedness,  was  for  a  long  time  con- 
stantly employed,  and  earned  and  received  large  sums  of 
money. 

V.  That  while  so  employed,  and  receiving  regularly  said 
moneys,  said  Y.  Z.  deposited  all  his  wages  with  Ins  wife,  the 
defendant  Mary  Z.,  for  safe  keeping,  after  expending  such 
part  thereof  as  was  needed  for  the  family  temporary  ex- 
penditures. 

VI.  That  from  said  surplus,  from  time  to  time,  which  said 
defendant  Mary  Z.  deposited  in  the  Bank,  in  her 
own  name,  a  large  sum,  to  wit,  dollars,  accumulated; 
that  thereafter,  without  the  knowledge  or  assent  of  the  said 
Y.  Z.,  the  defendant  Mary  Z.  withdrew  said  moneys  and 
without  his  knowledge  or  consent  used  the  same  in  the 
purchase  of  a  certain  piece  of  real  estate  described  in  the 
deed  hereto  annexed  marked  "B,"  and  made  part  hereof,  the 
record  title  to  which  the  said  Mary  Z.  took  and  held  in  her 
own  name,  and  still  holds. 

[VII.  That  said  Y.  Z.  has  no  other  property  than  that  so 
deposited  with  said  defendant  Mary  Z.,  and  after  full  and 
diligent  inquiry,  plaintiff  alleges  that  said  defendant  Y.  Z. 
has  none  that  can  be  taken  on  execution  in  a  suit  at  law, 
against  said  defendant  Y.  Z.] 

Wherefore  [demand  of  judgment  as  in  Form  1470]. 


,  36In  Massachusetts  the  general  v.  McDonald,  105  Mass.  423.  But 
creditor  may  sue  without  first  having  not  so  in  New  York.  See  notes  to 
exhausted  his  remedy  at  law.    Tucker      Form  1462. 
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1472.  To   Set  Aside   Fraudulent   Transfer   of   Personal 
Property.37 

I.  [Allege  plaintiff's  position  as  a  judgment  creditor,  with 
execution  returned  unsatisfied,  as  in  Form  1462  or  1463.] 

II.  [Allege  existence  of  debt  against  the  defendant  judgment 
debtor  as  in  Form  1467.] 

III.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  [judgment  debtor]  made  and  executed  to  the 
defendant  [name]  a  bill  of  sale  of  the  following  property 
[stoie];  that  such  property  so  transferred  exceeded  in  value 
the  sum  of               dollars.38 

IV.  That  at  the  time  of  said  transfer  the  defendant 
[judgment  debtor]  was  not  indebted  in  any  sum  whatever  to 
the  defendant  [name],  and  that  the  defendant  [name]  gave 
for  such  property  no  consideration  of  any  kind  whatsoever. 

V.  That  said  transfer  was  made  by  the  defendant  [judg- 
ment debtor]  with  intent  to  hinder,  delay  and  defraud  the 
creditors  of  said  [judgment  debtor],  including  plaintiff,  and 
that  such  fraudulent  intent  was  well  known  to  and  par- 
ticipated in  by  the  defendant  [name],  at  the  time  of  such 
transfer.3? 

Wherefore,  plaintiff  demands  judgment  that  the  said 
bill  of  sale  and  transfer  of  said  property  from  the  defendant 

37  Adapted  from  the  complaints  scheme,  for  if  he  succeeds  in  showing 
in  Ross  v.  Cayward,  162  N.  Y.  259,  that  any  of  the  defendants  acted  in 
and  Com.  Bank  v.  Sherwood,  162  concert  with  the  judgment  debtor 
N.  Y.  310,  where  no  question  of  in  his  fraud  plaintiff  makes  out  a 
pleading  was  directly  raised.  See  case.  -See  Saxton  v.  Siebring,  96  App. 
note  45  as  to  effect  of  commencing  Div.  570,  89  N.  Y.  Supp.  372. 
action.  39  Actual  knowledge  or  notice  on 

38  In  a  creditor's  action  every  per-  the  part  of  the  transferee  must  be 
son  who  has  dishonestly  obtained  the  alleged  and  shown,  in  order  to  es- 
possession  of  property  fraudulently  tablish  his  responsibility  for  the 
transferred  may  be  made  a  party,  fraud  of  the  vendor;  but  such  knowl- 
although  each  alleged  purchaser  or  edge  or  notice  may  be  inferred  from 
transferee  may  have  acted  independ-  the  circumstances  attendant  upon 
ently  of  his  co-defendants;  it  is  not  the  transaction.  Ross  v.  Cayward, 
necessary  on  the  trial  for  plaintiff  16  App.  Div.  591,  44  N.  Y.  Supp.  . 
to  establish  that  all  of  the  defendants  985,  reversed  on  another  ground  in 
were   concerned   in   the   fraudulent  162  N.  Y.  259. 
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[judgment  debtor]  to  the  defendant  [name]  be  adjudged  to 
be  fraudulent  and  void  as  against  plaintiff,  and  that  the 
title  to  said  property  be  adjudged  to  be  in  said  [judgment 
debtor],  and  that  the  defendants  be  directed  to  transfer  and 
deliver  said  property  to  a  receiver  to  be  appointed  herein 
by  this  court,  that  said  property  be  sold  by  said  receiver 
and  from  the  proceeds  thereof  plaintiff's  said  judgment 
and  the  costs  of  this  action  be  paid;  and  for  such  other  and 
further  relief  as  may  be  just. 

1473.  By  an  Assignee  of  a  Judgment;  against  the  Judg- 
ment Debtor  and  his  Mortgagee  of  Personal  Property, 
and  an  Assignee  to  whom,  by  a  Fraudulent  Agreement 
between  them,  the  Debtor's  Personal  Property,  includ- 
ing the  Mortgaged  Property,  had  been  Transferred. 
I.  That  on  or  about  the  day  of  ,  19    , 

at  ,  in  the  Court,  in  and  for  the  county  of 

,  one  [plaintiffs'  assignor]  recovered  a  judgment 
against  [the  judgment  debtor]  for  dollars,  which  was 

.  duly  given  by  said  court  in  an  action  [continue  as  in  Form 
1462  or  1463]. 

IV.  That  on  or  about  the  day  of  ,  19  , 
the  said  [plaintiffs'  assignor]  duly  assigned  to  the  plaintiffs 
for  a  valuable  consideration  said  judgment,  and  all  rights 
arising  therefrom.40 

V.  That  the  said  judgment  was  recovered  upon  debts  of 
the  said  [judgment  debtor],  contracted  previous  to  the  making 
of  the  transfer  hereinafter  mentioned. 

VI.  That  the  defendant  [judgment  debtor]  was  a  manu- 
facturer of  blank  books  and  stationery  at  ,  and  kept 
a  store  there  stocked  with  blank  bookstand  stationery,  and  a 
factory  stocked  with  machinery  and  stock;  the  value  of 
the  said  stock  in  the  store  being               dollars,  and  of  the 

40  A    sufficient    allegation    of    the  execution.    Gleason  v.  Gage,  7  Paige 

assignment  under  Holland  v.  Grote,  (N.  Y.),  121;  Strange  v.  Longley,  3 

193  N.  Y.  262.  Barb.  Ch.  (N.  Y.)  650. 

It  is  not  necessary  to  aver  a  new 
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machinery  and  stock  in  the  factory  being  dollars, 

or  thereabouts,  the  said  machinery  being  subject  to  a  chat- 
tel mortgage  for  dollars,  held  by  the  defendant 
[mortgagees]  under  the  firm  name  of  S.  T.  &  Co.,  the  said 
W.  V.  being  the  active  and  managing  partner  of  said  firm. 

VII.  That  subsequent  to  the  contracting  of  said  debts, 
and  about  the  month  of  ,  19    ,  the  said  [judgment 

debtor]  failed  in  business  and  stopped  payment,  and  in  an-> 
ticipation  of  the  said  failure,  and  shortly  previous  thereto, 
he  conspired  with  the  defendant  [managing  partner  of  mort- 
gagees], and  the  defendant  [assignee],  to  dispose  of  his  prop- 
erty in  fraud  of  his  creditors,  and  to  conceal  or  cover  up  the 
same,  so  that  his  creditors  could  not  reach  it;  and  in  pursu- 
ance of  this  scheme,  and  with  intent  to  delay  and  defraud 
the  said  creditors,  the  said  [mortgagee]  and  [assignee]  mu- 
tually arranged  and  agreed  that  after  the  transfer  should 
be  made  to  said  [assignee],  as  hereinafter  mentioned,  the 
said  mortgage  should  be  foreclosed,  and  the  property  sold 
and  bid  in  by  the  said  [mortgagee],  and  that  the  deficiency 
then  existing  between  the  amount  of  the  mortgage  and  the 
price  bid  should  be  paid  to  him  by  the  defendant  [assignee]; 
and  the  defendants  [debtor,  mortgagee  and  assignee]  further 
arranged  and  agreed  that  all  the  property  in  the  said  store 
and  factory  should  be  transferred  and  delivered  to  the  de- 
fendant [assignee]  at  the  nominal  price  of  dollars, 
or  thereabouts,  which  the  said  [assignee]  should  pay  in  notes, 
and  [the  debtor]  should  use  in  effecting  favorable  compromises 
with  his  creditors;  and  it  was  further  arranged  and  agreed 
between  the  defendants  that  the  defendant  [assignee]  should 
go  on,  in  his  own  name,  with  the  business  previously  con- 
ducted by  [the  debtor],  and  should  employ -said  [debtor]  as  man- 
aging agent,  at  a  nominal  salary  of  dollars  a  year; 
that  the  business  should  be  thus  continued  for  two  years 
to  give  said  [debtor]  an  opportunity  to  buy  up  at  a  low 
rate  the  claims  against  him  held  by  his  creditors,  and  at  the 
end  of  that  time  said  [assignee]  should  pay  over  and  re- 
deliver to  the  debtor  all  the  residue  of  said  property  and 
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effects,  and  the  proceeds  and  profits  thereof,  after  deducting 
dollars  a  year  for  his  own  compensation  and  the 
amount  of  the  notes  given  by  him  as  aforesaid;  and  it  was 
further  arranged  and  agreed  that  if  the  defendant  [debtor] 
could  procure  a  purchaser  of  said  property  at  a  fair  price, 
the  said  [assignee]  should  sell  the  same  to  such  purchaser 
in  his  own  name,  and  after  making  the  deduction  above 
mentioned  should  pay  over  the  balance  to  said  [debtor]. 

VIII.  That  in  pursuance  of  this  arrangement  the  defend- 
ant [mortgagee]  foreclosed  the  mortgage  and  bought  in  the 
property  at  dollars,  and  immediately  transferred 
the  same  to  said  [assignee],  who  paid  him  dollars 
therefor,  that  being  the  amount  of  said  mortgage;  which 
amount  the  said  [mortgagee]  received  for,  and  paid  over  to, 
the  said  firm  of  S.  T.  &  Co.41 

IX.  That  also,  in  pursuance  of  said  arrangement,  the 
other  property  of  said  [debtor]  in  the  factory  and  store  was 
transferred  by  him  to  said  [assignee]  for  dollars, 
paid  in  notes  as  aforesaid,-  who  continued  the  business,  em- 
ploying said  [debtor]  as  managing  agent,  and  the  said  [as- 
signee] has  made  a  large  profit  thereon,  and  at  least 
dollars  a  year;  and  that  the  said  [assignee]  still  continues  in 
said  business,  and  in  possession  of  the  said  goods  and  prop- 
erty, or  the  proceeds  and  profits  thereof. 

Wherefore,  the  plaintiffs  demand  judgment: 

1.  That  the  transfer  of  his  property  by  the  defendant 
[debtor]  to  the  defendant  [assignee]  may  be  adjudged  fraud- 
ulent and  void  as  against  the  plaintiffs. 

2.  That  the  said  defendant  [assignee]  be  enjoined  and  re- 
strained from  selling,  assigning,  or  in  any  way  disposing  of 
the  machinery  and  stock  in  said  blank  book  manufactory, 

41  In  Robinson  v.  Hawley,  45  App.  ICO  N.  Y.   178,  it  was  held  that  a 

Div.  287,  61  N.  Y.  Supp.  138,  levy  receiver  in  supplementary  proceed- 

had   been   made   upon   the   chattels  ings  must  sue  in  equity  to  attack 

under  plaintiff's  judgment,  and  his  a  chattel  mortgage  as  void  because 

action  to  adjudge  the  chattel  mort-  not  filed,   where  a  sale  under  the 

gages  void  was  sustained.  mortgage  preceded  the  obtaining  of 

In  Stephens  v.  Meriden  Britt.  Co.,  the  creditor's  judgment. 
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transferred  to  him  by  said  [debtor]  or  said  [mortgagee],  and 
the  goods  and  stock  in  the  store  transferred  to  him  by  said 
[debtor],  or  the  proceeds  and  profits  thereof. 

3.  That  a  receiver  may  be  appointed  to  take  possession 
of  the  said  property,  and  the  proceeds  and  profits  thereof. 

4.  That  the  said  Y.  Z.  may  be  compelled  to  account  to 
said  receiver  for  the  profits  of  said  store  and  manufactory 
since  the  said  transfer. 

5.  That  the  said  [mortgagees]  be  compelled  to  pay  over 
to  said  receiver  dollars,  being  the  sum  received  by 
them  over  and  above  the  amount  that  the  mortgaged  ma- 
chinery brought  at  the  sale. 

6.  That  the  property  taken  possession  of  by  said  receiver, 
or  collected  by  him,  may  be  sold  and  appropriated  to  the 
payment  of  the  judgment  held  by  the  plaintiffs. 

7.  For  such  other  and  further  relief  as  may  be  just,  and 
for  the  costs  of  this  action. 

1474.  Against  Judgment  Debtor,  and  One  to  whom  he 
Fraudulently  Confessed  Judgment; — to  Set  aside 
Judgment  and  Sale  thereunder. 

I,  II  and  III.  [Allege  judgment  and  execution,  as  in  Form 
1462  or  1463.] 

IV.  That  prior  to  the  entry  of  said  judgment,  but  after 
the  indebtedness  upon  which  the  said  judgment  was  ren- 
dered had  accrued,  the  said  defendant  [debtor]  authorized  a 
judgment  to  be  entered,  on  confession,  in  the  Court 
for  county,  against  him,  in  favor  of  the  defendant 
[fraudulent  creditor],  the  [father]  of  said  [debtor],  for 
dollars  damaged  and  dollars  costs,  for  a  pretended 
indebtedness  on  such  sum,  for  money  alleged  to  have  been 
theretofore  lent  by  said  defendant  [fraudulent  creditor]  to 
said  defendant  [debtor] 

V.  That  thereafter,  and  about  the  day  of  , 
19  ,  an  execution  was  issued  upon  the  said  judgment  by 
confession,  and  personal  property  of  said  [debtor],  consisting 
of  [briefly  describing  it],  of  the  value  of               dollars,  was 
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thereunder  sold  by  public  auction  by  the  sheriff  of  the  said 
county  of  ,  and  was  struck  off  to  said  defendant 

[fraudulent  creditor],  at  about  dollars,   a  sum  far 

less  than  its  real  value;  that  said  defendant  thereupon  took 
possession,  and  is  now  in  possession  of  the  same,  and  claims 
to  be  the  owner  thereof. 

VI.  That  afterwards,  and  about  the  day  of 

19  ,  real  property  of  said  [debtor],  consisting  of  [briefly 
describing  it],  was  sold  at  auction  by  the  sheriff  of  said 
county,  under  an  execution  also  issued  upon  said  judgment, 
and  was  struck  off  to  the  said  defendant  [fraudulent  creditor], 
also  at  a  price  much  below  its  real  value,  his  being  the  high- 
est bid  for  the  same;  and  the  said  sheriff  thereupon  made  his 
certificate  of  sale  of  the  said  real  estate,  to  wit,  on  the 

day  of  ,  19     ,  aforesaid  [and  no  deed  or  convey- 

ance has  yet  been  given  by  him,  the  time  for  such  convey- 
ance having  not  yet  arrived]. 

VII.  That  the  said  judgment  was  fraudulently  confessed 
by  the  said  [debtor]  to  the  said  [fraudulent  creditor],  and  for 
the  purpose  of  covering  up  his  said  property,  and  defrauding 
the  plaintiff  in  the  collection  of  his  demand;  that  the  said 
defendant  [debtor]  was  not  indebted  to  the  defendant  [fraud- 
ulent creditor];  that  said  judgment  was  confessed  without 
any  consideration,  and  the  sale  of  said  property  was  made 
with  the  intent,  on  the  part  of  both  of  said  defendants,  of 
defrauding  the  plaintiff  out  of  his  aforesaid  claim,  and  of 
transferring  the  ostensible  ownership  and  possession  of  the 
property  of  said  [debtor],  liable  to  execution,  to  the  said 
defendant  [fraudulent  creditor],  so  as  to  prevent  the  plain- 
tiff, or  any  other  creditor,  from  levying  upon  and  selling 
any  part  thereof.42 

[VIIL  That  said  real  estate  cannot  be  sold  for  more 
than  about  one-half  of  the  amount  of  the  plaintiff's  said 


42  In  an  action  to  set  aside  a  judg-  showing  some  facts  which  impugn 

ment  for  fraud  of  creditors,  it  is  held  the  transaction.     Meeker  v.  Harris, 

that  a  general  averment  of  intent  to  18  Cal.  278.    But  see  notes  to  Form 

hinder,  etc.,  is  not  enough,  without  1478. 
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judgment;  and  that  the  said  defendant  (fraudulent  creditor) 
is  of  no  pecuniary  responsibility,  and  is  possessed  of  little 
or  no  property  other  than  that  so  bid  in  by  him  as  aforesaid, 
and  is  in  embarrassed  circumstances  and  involved  in  debt.] 
Wherefore,  the  plaintiff  demands  judgment  against 
the  defendants: 

1.  That  the  said  judgment  in  favor  of  the  defendant 
[fraudulent  creditor],  and  the  proceedings  and  sale  under  it, 
and  the  sheriff's  certificate  of  sale,  be  set  aside,  and  de- 
clared void. 

2.  That  the  said  defendants,  and  each  of  them,  be  en- 
joined from  disposing  off  transferring,  incumbering,  or  in 
any  way  interfering  with  the  said  property,  or  any  part 
thereof;  that  a  receiver  be  appointed,  with  the  usual  powers 
and  duties,  to  whom  the  said  defendants  shall  be  directed 
to  assign  the  said  property,  real  and  personal,  and  all  other 
estate,  property  and  effects  of  said  defendant  [debtor]  and 
who  shall  be  authorized  and  directed  to  sell  the  same,  or  so 
much  thereof  as  shall  be  necessary  for  that  purpose,  and 
apply  the  proceeds,  or  so  much  thereof  as  may  be  neces- 
sary, to  the  payment  of  the  plaintiff's  said  judgment,  and 
interest  thereon. 

3.  For  the  costs  of  this  action,  and  for  such  other  or  further 
relief  as  may  be  just. 

1475.  By  Judgment  Creditor,  for  Discovery.43 

[Sustained  in  Hart  v.  Albright,  28  Abb.  N.  C.  74,  18  N.  Y. 
Supp.  718.] 

43  While    an    examination    of    the  combine  in  his  action  an  attempt  to 

judgment   debtor,    pursuant   to   the  set  aside  certain  specified  transfers, 

statute,   in   proceedings   supplemen-  and  to  obtain  a  discovery  of  other 

tary  to  execution,  is  the  usual  method  transfers;  but  it  is  fatal  to  his  at- 

of  obtaining  the  desired  discovery,  tempt   to   secure   such   further   dis- 

that  remedy  is  not  exclusive,  and  the  covery  to  allege  that  the  judgment 

New  York  Code  expressly  provides  debtor  has  no  property  other  than 

for  a  discovery  in  a  judgment  credi-  that  specifically  alleged  to  have  been 

tor's  action.    N.  Y.  Code  Civ.  Pro.,  transferred.    See  Koellhoffer  v.  Peter- 

§§  1871,  1878.  sen,  82  Misc.  180,  143  N.  Y.  Supp. 

It  is  probable  that  plaintiff  may  353.    See,  also,  Form  1476. 
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[Alkge  recovery  of  judgment,  execution  issued  and  returned 
unsatisfied;  see  Forms  1462  and  1463.] 

IV.  That  a  short  time  before  the  commencement  of  the 
action  in  which  the  aforesaid  judgment  was  obtained,  and 
after  the  indebtedness  upon  which  said  judgment  was  ob- 
tained had  accrued,  the  said  defendants  were,  and  for  several 
years  prior  thereto  had  been,  engaged  in  business  as, 
at  ,   and,    as  plaintiff  is-  informed   and   believes, 

various  persons  had  become  indebted  to  them  in  a  large 
amount,  and  that  these  defendants  had,  at  the  commence- 
ment of  this  action,  and  still  have,  debts  due  them  to  a  large 
amount,  viz.,  to  the  amount  of  at  least  dollars;  that 

a  considerable  portion  of  such  debts  are  evidenced  by 
charges  on  their  books  of  account,  which  plaintiff  is  unable  to 
see  and  examine,  and,  therefore,  unable  to  more  particularly 
specify,  and  cannot  learn  and  does  not  know  the  particular 
items  or  amounts  of  said  indebtedness  nor  the  names  of  the 
several  persons  from  whom  the  same  is  due,  but  plaintiff  is 
informed  and  believes  that  several  persons  owing  defendants 
in  the  aggregate  the  sum  of  not  less  than  dollars 

reside  in  the  State  of  ,  and  are  solvent  and  able  to 

pay  the  respective  demands  against  them.44 

V.  Upon  information  and  belief,  that  at  or  before  the  com- 
mencement of  this  action  in  which  said  judgment  was  ob- 
tained, the  said  defendants  conveyed  and  assigned  to  persons 
to  the  plaintiff  unknown,  and  whose  names  plaintiff  is  unable 
to  learn,  certain  property,  debts  and  choses  in  action  belong- 
ing to  defendants  to  a  certain  amount,  to  wit,  to  an  amount 
not  less  than  dollars,  in  fraud  of  their  creditors  and 

of  this  plaintiff;  and  that  after  satisfying  all  lawful  claims  of 
these  assignees  against  the  defendants  there  still  remains  or 
will  remain  due  and  payable  to  said  defendants  a  large 
amount,  to  wit,  an  amount  not  less  than  dollars. 

Wherefore,  plaintiff  demands: 

41  An  allegation  that  another  judg-  no  property  in  this  State  to  plaintiff's 

ment  debtor  is  not  joined,  because  he  knowledge,  excuses  the  non-joinder, 

is  wholly  insolvent  and  destitute  of  Van  Clief  v.  Sickels,  5  Paige  (N.  Y.), 

property,  or  is  a  non-resident  and  has  505. 
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1.  That  the  said  defendants  be  adjudged  to  apply  to  the 
amount  of  plaintiff's  said  judgment,  and  interest  thereon, 
together  with  the  costs  of  this  action,  said  property,  debts, 
things  in  action  and  equitable  interests  belonging  to  them 
or  held  in  trust  for  them,  or  in  which  they  are  in  any  way 
or  manner  beneficially  interested. 

2.  That  the  defendants  be  enjoined  from  selling,  trans- 
ferring or  interfering  with  said  property,  debts,  things  in 
action  and  equitable  interests. 

3.  That  a  receiver  be  appointed  45  of  all  said  property, 
equitable  interests,  things  in  action  and  effects  of  said  de- 
fendants, and  said  defendants  be  directed  to  execute  to  him 
an  assignment  thereof,  and  said  receiver  sell  or  otherwise 
dispose  of  the  same  and  convert  the  same  into  money,  and 
that  said  receiver  apply  so  much  of  the  proceeds  as  may  be 
necessary  for  that  purpose  to  the  payment  of  the  plaintiff's 
said  judgmnt,  with  interest,  and  the  costs  of  this  action. 

4.  That  the  defendants  make  discovery  of  all  choses  in 
action,  equitable  interests,  or  other  property  or  property 
rights  belonging  to  them,  or  either  of  them,  and  of  any 
money,  thing  in  action  or  other  property  due  to  them,  or 
held  in  trust  for  them,  or  either  of  them. 

5.  For  such  other  and  further  relief  as  to  the  court  shall 
seem  just  and  equitable. 

1476.  To  Reach  Avails  of  a  Pending  Action  brought  by 
Judgment  Debtor,  and  for  a  Discovery.46 

[Allege  existence  of  judgment,  execution  issued  and  returned 
unsatisfied;  see  Forms  14-62  and  lIfiS\ 

45  The  commencement  of  an  action  Schermerhorn,  1  Clarke's  Ch.  (N.  Y.) 

in  the  nature  of  a  creditor's  bill  ere-  297;  Davenport  v.  Kelly,  42  N.  Y. 

ates  a  lien  upon  the  choses  in  action  193,  198;  Storm  v.  Waddell,  2  Sandf. 

and  equitable  assets  of  the  judgment  Ch.    (N.   Y.)   494,   516;  Lansing  v. 

debtor.     It  does  not  create  a  lien  Easton,7Paige(N.Y.),364;Knowert). 

upon  his  tangible  personal  property  Central  National  Bank,  124  N.Y.  552. 

subject  to  a  levy  by  an  execution,  46  From  Kupfer  v.  Frank,  30  Hun 

unless   plaintiff  procures  a  receiver  (N.  Y.),  74,  where  the  court  sustained 

to  be  appointed.    Ketchen  v.  Lowery,  a    preliminary    injunction    granted 

127  N.  Y.  53;  Albany  City  Bank  v.  upon  the  complaint. 
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[Show  character  of  pending  action,  as:]  IV.  That  on  or 
about  the  day  of  ,   19     ,   at  the  city  of 

,  the  defendant  Y.  Z.  [judgment  debtor]  procured  an 
insurance  upon  the  life  of  her  husband,  the  defendant  W.  X., 
with   his    assent,    in   the  Insurance   Company   of 

,  and  company  insured,  the  life  of  the  said 
W.  X.  for  the  benefit  of  the  said  defendant  Y.  Z.  [judgment 
debtor],  in  the  sum  of  dollars,  by  issuing  to  the  said 

Y.  Z.  a  policy  of  insurance,  designated  by  the  number  , 

upon  the  life  of  said  W.  X.,  whereby  said  company,  in  con- 
sideration of  the  representations  made  to  it  in  the  applica- 
tion for  said  policy,  and  the  payment  to  it  of  the  sum  of 

dollars  by  the  said  defendant  Y.  Z.  [judgment 
debtor],  and  of  the  quarter  annual  payment  of  a  like  sum  on 
or  before  the  day  of  January,  April,  July  and  Oc- 

tober, in  every  year  during  the  continuance  of  said  policy, 
agreed  to  pay  the  sum  of  dollars  at  its  office,  in  the 

city  of  ,  to  the  said  Y.  Z.,  her  executor,  adminis- 

trator or  assigns,  on  the  day  of  ,  19    ,  or 

should  the  said  W.  X.  die  previously  thereto,  within  sixty 
days  after  due  notice  and  proof  of  his  death. 

V.  That  in  and  by  said  policy  of  insurance  said  company 
did  further  agree  with  the  said  defendant  Y.  Z.  [judgment 
debtor],  that  after  due  payment  of  premiums  for  two  full 
years  it  would,  if  requested,  on  the  surrender  of  said  policy 
duly  receipted,  issue  another  policy  payable  as  above  pro- 
vided, on  which  no  further  premiums  should  be  required, 
on  the  life  of  the  said  insured  for  as  many  fifteenth  parts  of 
the  original  amount  thereby  insured  as  there  had  been  com- 
plete annual  premiums  paid. 

VI.  That  on  or  about  the  day  of  ,  19  , 
said  policy  of  insurance  was  duly  delivered  up  and  sur- 
rendered to  said  insurance  company;  that  the  aforesaid 
premiums  had  been  fully  paid  up  to  that  date,  and  said 
policy  was  in  full  force  and  effect. 

VII.  That  the  said  defendant  Y.  Z.  [judgment  debtor],  has 
brought  an  action  against  the  said  insurance  company  in  the 
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Court  for  the  county  of  ,  to  recover  the 

amount  due  or  claimed  to  be  due  on  said  policy  of  insurance. 

[VIII.  That  said  action  has  been  brought  on  for  trial, 

has  been  tried,  and  is  now  awaiting  the  determination  of 

the  court  therein.] 

IX.  That  should  the  determination  of  said  action  be 
favorable  to  the  said  defendant  Y.  Z.,  and  the  money  therein 
adjudged  to  be  due  to  her  on  said  policy  of  insurance  be 
paid  over  to  the  said  defendant  Y.  Z.,  or  to  any  other  person 
but  this  plaintiff,  or  to  a  receiver  for  the  use  of  this  plain- 
tiff, such  payment  would  be  greatly  to  the  injury  and  preju- 
dice of  this  plaintiff.     , 

X.  That  should  the  said  defendant  Y.  Z.  [judgment  debtor] 
be  allowed  to  sell,  assign,  transfer  or  in  any  manner  pledge  or 
dispose  of  any  moneys,  property,  interest  or  thing  in  action 
belonging  to  her,  that  might  be  applied  to  the  satisfaction 
of  the  judgment  on  which  this  action  is  brought,  this  plain- 
tiff would  be  materially  injured  and  prejudiced  thereby. 

XL  On  information  and  belief  that  the  defendant  [judg- 
ment debtor]  has  some  other  property  or  equitable  interests 
or  assets  or  things  in  action  which  ought  to  be  applied  to 
plaintiff's  said  judgment.47 

Wherefore,  this  plaintiff  demands  that  said  judgment  for 
the  sum  of  dollars,  with  interest  thereon  from  the 

day  of  ,  19     ,  be  satisfied  out  of  any  money, 

thing  in  action,  or  other  personal  property  belonging  to  or 
due  to  the  said  defendant  Y.  Z.,  or  held  in  trust  for  her, 
which  may  be  discovered  in  this  action,  whether  the  same 
might  or  might  not  have  been  originally  taken  by  virtue 
of  an  execution,  and  more  particularly  out  of  any  moneys 
that  may  be  recovered  by  the  said  defendant  Y.  Z.  in  the 
action  by  her  against  the  Insurance  Company  of 

,  as  hereinbefore  set  forth. 

That  a  perpetual  injunction  be  granted  herein,  restraining 

47  Some  such  allegation  should  be  fied  assets.  See  Koellhoffer  v.  Peter- 
included  where  plaintiff  seeks  dis-  sen,  82  Misc.  180,  143  N.  Y.  Supp. 
covery  in  addition  to  reaching  speci-      353. 
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the  transfer  to  any  person,  or  the  payment  or  deliverv  to 
the  said  defendant  Y.  Z.,  or  to  any  person  or  persons  for  her 
use  or  benefit,  of  any  money,  thing  in  action,  or  other  prop- 
erty or  interest,  and  more  particularly  of  any  money  that 
may  be  adjudged  to  be  due  to  the  said  defendant  Y.  Z.  in 
the  action  brought  by  her  against  the  said  Insur- 

ance Company  of  ,  that  may  be  applied  to  the  satis- 

faction of  the  sum  due  this  plaintiff  on  the  aforesaid  judg- 
ment. 

That  a  receiver  be  appointed  herein  of  all  the  property 
of  the  said  defendant  Y.  Z.,  and  that  the  said  defendant  Y.  Z. 
and    the   said  Insurance    Company    of  be 

ordered  and  directed  to  convey,  pay  over  and  deliver  to 
such  receiver  when  appointed,  any  property,  real  or  personal, 
book,  voucher  or  other  paper,  or  to  execute  any  instrument 
which  shall  be  necessary  for  perfecting  or  assuring  the  re- 
ceiver's title  or  possession  to  such  property;  that  a  dis- 
covery be  had  of  any  thing  in  action,  or  other  property 
belonging  to  the  judgment  debtors,  and  of  any  money, 
thing  in  action,  or  other  property  due  to  them,  or  held  in 
trust  for  them. 

And  for  such  other  or  further  order  or  judgment  as  to  the 
court  shall  seem  just  and  equitable. 

1477.  To  Set  aside  a  General  Assignment  for  Benefit  of 
Creditors,  which  is  Void  on  its  Face. 

I,  II  and  III.  [Allege  judgment  and  issue,  and  return  of 
execution,  as  in  Form  1462  or  1463.] 

IV.  [Allege  making  of  assignment,  setting  it  forth  or  annex- 
ing it,  as 'in  the  following  form,  paragraph  IV,  and  adding:] 
That  the  said  instrument  of  assignment  is  fraudulent  and 
void  upon  its  face  [and  he  alleges  that  it  was  made  and  exe- 
cuted by  the  said  defendant — assignor — and  accepted  by 
the  defendants — assignees — with  the  intent  to  hinder,  de- 
lay and  defraud  the  creditors  of  said — assignor.]48 

48  The  latter  of  these  allegations  is      nett,  37  Miss.  (8  George)  617,  where 
necessary,  according  to  Hogan  v.  Bur-      it  was  held  that  a  bill  to  set  aside 
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[Continue  as  in  paragraph  IX  of  Form 1 47 '8,  and  demand 
judgment  as  in  such  form.] 

1478.  To  Set  aside  a  General  Assignment  for  Fraud  Ex- 
trinsic  to   the   Instrument;    against   the   Judgment 
Debtor,  his  Assignee,  and  Pretended  Creditor  Named 
in  the  Assignment. 
I,  II  and  III.  [Allege  judgment  and  issue,  and  return  of 

execution,  as  in  Form  1462  or  1463.] 

IV.  That  after  the  contracting  of  the  debt  on  which  the 
aforesaid  judgment  was  recovered,  the  said  defendant 
[judgment  debtor]  assigned  all  his  property  to  the  defendant 
[assignee],  in  trust  for  the  payment  of  his  debts  [or,  made  an 
assignment,  of  which  a  copy  is  annexed  as  a  part  of  this 
complaint].49 

V.  That  the  said  [assignee]  accepted  the  said  trust,  and 
has  collected  a  large  sum  of  money  and  other  property  from 
the  assets  of  his  assignors,  amounting  in  ail  to  the  value  of 
over  dollars.50 

VI.  That  the  property  so  assigned  is  of  the  value  of  at 
least  dollars. 

a  fraudulent   conveyance  must  not  50  The  action  can  be  maintained 

only  allege  that  it  was  "void  on  its  without  this  averment  of  an  accept- 

face  and  fraudulent  as  to  creditors,"  ance  of  the  trust;  for  where  the  as- 

but,  also,  that  it  was  made  with  the  signees  do   not  claim  as  such,   the 

intent  to  hinder,   delay  or  defraud  plaintiff  still  has  a  right  to  call  upon 

creditors.    It  is  not  necessary  in  New  them  by  action  to  disclaim  all  title 

York,  but  if  included  does  not  thereby  under  it,  or  take  the  burden  of  ac- 

state  two  causes  of  action.    Pittsfield  cepting  the   trusts  conferred  by  it, 

Ntl.  Bank  v.  Tailer,  14  N.  Y.  Supp.  or  of  claiming  to  do  so.     Gasper  v. 

557,  38  N.  Y.  State  Rep.  895.    They  Bennett,  12  How.  Pr.  (N.  Y.)  307. 

are    both    sufficiently    definite    and  A  complaint  against  an  assignee  in 

certain.     (See  notes  to  next  form.)  a    fraudulent    transfer    of    property 

It   is    not  necessary  to  specify    the  made  by  a  deceased  person,  joining 

objectionable    clauses.      Hastings   v.  with  the  assignee  the  administrator 

Thurston,  10  Abb.  Pr.  (N.  Y.)  418;  of   his   assignor  as  defendant,   and 

Jessup  v.  Hulse,  29  Barb.  (N.  Y.)  539.  seeking  to  have  the  transfer  set  aside, 

49  Where  there  is  objection  to  the  should  allege  that  the  administrator 

legality  of  a  provision  of  the  assign-  claimed   to   regard   the   transfer  as 

ment,  a  copy  of  the  entire  instrument  bona  fide.    Bate  v.  Graham,  11  N.  Y. 

may  advantageously  be  annexed.  237. 
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VII.  That  the  said  assignment  was  made  by  the  said 
[judgment  debtor]  and  accepted  by  the  said  [assignee]  with 
the  intent  to  delay,  hinder  and  defraud  his  creditors,  includ- 
ing this  plaintiff;  [if  desired,  may  add  reasons,  as]  51  that  it 
was  not  accompanied  by  an  immediate  and  continued  change 
of  possession  of  the  property;  that  ever  since  the  same  was 
executed  and  delivered,  and  up  to  the  present  time,  the  said 
property  has  remained  in  the  actual  possession  and  under 
the  control  of  said  defendant  [judgment  debtor],  who  has  re- 
tained possession  and  control  thereof  under  the  false  and 
fraudulent  pretense  that  he  is  agent  of  said  defendant  [as- 
signee], 

VIII.  That  the  pretended  indebtedness  set  forth  in  said 
assignment  as  due  from  the  defendant  [judgment  debtor] 
to  the  defendant  [the  preferred  creditor]  is  fictitious;  that,  in 
fact,  no  such  indebtedness  exists,  but  that  the  same  is  therein 
inserted  for  the  purpose  of  enabling  the  defendant  [judg- 
ment debtor]  to  distribute  the  proceeds  of  the  goods  passed 
under  the  assignment  among  his  friends,  and  thereby  to  keep 
the  possession  and  control  thereof  himself. 

IX.  That  the  defendant  [judgment  debtor]  has  not  any 
property  other  than  that  embraced  in  the  assignment 
aforesaid,  out  of  which  the  execution  aforesaid  could  be 
satisfied  in  whole  or  in  part,  and  that  unless  the  said  prop- 
erty can  be  reached  and  applied  to  the  payment  of  said  judg- 
ment, the  same  must  remain  wholly  unpaid. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  That  said  assignment  be  adjudged  fraudulent  and  void 52 

51  In  an  action  to  set  aside  an  as-  demurrer,  Mott  v.  Dunn,   10  How. 

signment  for  the  benefit  of  creditors,  Pr.  (N.  Y.)  225;  or  motion  at  trial, 

or  a  transfer  of  property,   plaintiff  Kain   v.    Larkin,    141    N.    Y.    144; 

must  allege  a  fraudulent  intent,  or  or  motion  to  make  more  definite,  Du- 

the  facts  clearly  showing  such  intent  rant  v.  Pierson,  8  N.  Y.  Supp.  904, 

must  be  set  forth.      Pritz  v.  Jones,  29  N.  Y.  State  Rep.  510.    See  also, 

117  App.  Div.  643,  102  N.  Y.  Supp.  Wilson  v.  Forsyth,  24  Barb.  (N.  Y.) 

549.     A  general  allegation   that  it  105;  Dudley  v.  Danforth,  61  N.  Y. 

was  made  for  the  purpose  of  delaying,  626. 

hindering  and  defrauding  creditors,  62  The  action  must  necessarily  fail 

is    sufficiently     specific    as    against  if  plaintiff  does  not  succeed  upon  this 
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as  against  the  plaintiff  [and  such  other  judgment  creditors  of 
said  (judgment  debtor)  as  shall  elect  to  come  in  and  share 
the  expenses  of  this  action]. 

2.  That  a  receiver  of  all  the  property  and  effects  of  said 
[judgment  debtor]  be  appointed.53 

3.  That  the  defendants  be  adjudged  to  account  for  all  the 
property  received  by  them  or  either  of  them  under  said  as- 
signment, and  for  all  proceeds  arising  from  sale  thereof,  and 
deliver  the  same  to  such  receiver. 

4.  That  the  defendants  be,  in  the  meantime,  enjoined 
from  disposing  of  any  of  said  property,  or  paying  away 
any  of  the  proceeds  thereof,  or  in  any  wise  interfering  there- 
with. 

5.  That  said  receiver  pay,  out  of  the  proceeds  of  sard 
property,  the  judgment  aforesaid,  and  the  costs  and  ex- 
penses of  this  action,  and  hold  the  balance  subject  to  the 
further  order  of  this  court. 

6.  For  such  other  and  further  relief  as  may  be  just. 

1479.  To  Set  aside  a  General  Assignment  for  Benefit  of 
Creditors  for  Fraudulent  Intent,  and  to  Reach  Real 
Property.64 

I,  II  and  III.  [Allege  judgment,  issuance  of  execution  and 
its  return  unsatisfied,  as  in  Form  1^62  or  1/fiS.] 

IV.  That  said  judgment  still  remains  wholly  unpaid  and 
unsatisfied;  that  the  said  defendant  [debtor]  is  wholly  insol- 
vent, and  the  said  judgment  can  be  collected  only  out  of 
the  real  and  personal  property  hereinafter  mentioned. 

V.  That  on  or  about  the  day  of  ,  19    , 

claim,  although  it  is  suggested  that  creditor   to   set   aside   a   fraudulent 

the  complaint  may  be    framed  with  transfer. 

a  double  aspect,  i.  e.,  that  plaintiff  Where  pending  trial  the  assignee 

may  also  ask  that  in  case  the  as-  has  sold  the  assigned  property,  the 

signment   should   be   held   valid   an  court  enjoined  his  disposing  of  the 

accounting    be    had.      See    Canton  proceeds,     until    determination    of 

Brick  Co.  v.  Howlett,  169  N.  Y.  293.  plaintiff's   action.      Koechl   v.    Lie- 

53  See  last  note  to  Form  1475.  binger,  etc.,   Brewing  Co.,  26  App. 

"See   Form    1467    by   judgment  Div.  573,  50  N.  Y.  Supp.  568. 
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the  defendant  Y.  Z.  [judgment  debtor]  was  seized  and  pos- 
sessed in  fee  simple  of  the  following  pieces  and  parcels  of 
real  estate  situate  in  the  county  of  ,  and  bounded 

and  described  as  follows:  [description]. 

VI.  That  the  defendant  Y.  Z.  [judgment  debtor]  was  then 
doing  business  at  the  city  of  ,  and  owned  and  held 
and  was  possessed  and  seized  of  certain  other  estate  and 
property,  real  and  personal,  goods,  chattels,  effects,  moneys, 
debts  and  things  in  action. 

VII.  That  the  defendant  Y.  Z.,  prior  to  the  recovery  of 
the  aforesaid  judgment  in  plaintiff's  favor,55  and  on  or  about 
said  day  of  ,  19  ,  then  being  so  seized 
and  possessed  of  said  pieces  and  parcels  of  real  estate  and 
the  said  other  estate  and  property,  real  and  personal,  did 
make,  execute,  acknowledge  and  deliver  under  his  hand  and 
seal  to  the  defendant  W.  X.,  who  duly  accepted  the  same 
in  writing,  his  certain  deed  of  assignment  under  his  hand 
and  seal,  whereby  he  did  assign,  transfer  and  convey  unto 
said  W.  X.  all  the  estate,  real  and  personal,  whereof  he  was 
then  seized  or  possessed,  including  said  pieces  or  parcels 
of  real  estate;  that  the  defendant  W.  X.  accepted  the  said 
assignment  or  trust  and  entered,  or  assumed  to  enter,  upon 
the  performance  thereof. 

VIII.  That  the  said  defendant  Y.  Z.  made  and  delivered 
said  deed  of  assignment  to  the  defendant  W.  X.,  with  the 
intent  thereby  to  hinder,  delay  and  defraud  his  creditors, 
including  these  plaintiffs,  and  to  prevent  and  delay  his  said 
estate  and  property,  real  and  personal,  from  being  applied 
to  the  payment  of  the  indebtedness  due  by  him  to  the  plain- 
tiffs as  herein  alleged. 

IX.  That  the  plaintiffs  herein  were  at  the  time  of  the  said 
making  of  said  assignment  creditors  of  said  defendant  Y.  Z., 
and  the  said  Y.  Z.  then  owed  these  plaintiffs  a  large  indebted- 
ness on  account  of  certain  moneys  which  had  theretofore 
been  loaned  and  advanced  by  these  plaintiffs,  and  certain 


55  If  the  transfer  was  subsequent  to      lien,  equity  would  give  no  relief.   Hol- 
the   judgment,    and   subject   to   its      land/W.  Grote,  193  N.  Y.  262. 


1734  Abbott's  Forms  of  Pleading 

goods  and  merchandise  which  had  theretofore  been  sold 
and  delivered  by  these  plaintiffs  to  said  defendant,  at  his 
request,  and  on  account  of  certain  promissory  notes  which 
had  for  value  been  made  and  delivered  by  the  defendant 
Y.  Z.  to  these  plaintiffs;  that  said  judgment  was  recovered 
on  account  of  the  debts  due  at  the  time  of  said  assignment 
from  said  defendant  Y.  Z.  to  the  plaintiffs  for  said  moneys, 
goods  and  merchandise  and  notes,  and  the  amount  of  said 
judgment  was  the  amounts  of  said  moneys  so  loaned,  the 
reasonable  and  agreed  price  and  value  of  said  merchandise, 
and  the  amounts  of  said  notes,  together  with  interest  then 
due  and  the  costs  of  said  actions. 

X.  That  the  said  assignment  is  an  incumbrance  upon  the 
said  parcels  of  real  estate  which  prevents  the  plaintiffs  from 
selling  the  same  under  the  said  execution  and  from  reach- 
ing and  taking  the  goods  and  chattels  and  the  choses  in 
action  a,nd  equitable  assets  of  the  said  defendant  Y.  Z., 
and  the  proceeds  of  such  parts  of  the  said  property  and 
estate,  real  and  personal,  as  may  have  been  sold  and  turned 
into  money  or  other  assets  by  the  defendant  W.  X.  and  now 
in  the  hands  of  the  defendant  W.  X.,  and  from  realizing 
therefrom  the  amounts  of  the  said  judgment. 

Wherefore,  the  plaintiffs  demand  judgment  that  the 
said  assignment  may  be  adjudged  and  declared  void  and  of 
no  effect  as  against  these  plaintiffs;  that  the  said  parcels 
of  real  estate  be  declared  to  be  subject  to  the  lien  of  the  said 
judgment  of  the  plaintiffs;  that  the  same  and  the  other  real 
and  personal  property  and  estate  so  assigned  or  so  in  the 
hands  of  the  defendant  W.  X.  be  sold  under  the  judgment 
of  this  court  in  this  action,  and  the  proceeds  thereof,  and  all 
other  moneys  and  proceeds  in  the  hands  of  the  defendant 
W.  X.,  as  aforesaid,  be  applied  to  the  payment  of  the  plain- 
tiffs' said  judgment;  that  in  the  meantime,  and  until  final 
judgment  in  this  action,  the  defendant  W.  X.  be  restrained 
and  enjoined  by  the  order  of  this  court  from  selling,  trans- 
ferring, or  in  any  way  incumbering  any  of  the  real  estate 
herein  mentioned,  and  from  paying  out,  parting  with,  or  in 
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any  way  incumbering  any  of  the  estate,  real  or  personal, 
in  his  hands  or  under  his  control  under  the  said  assignment; 
that  a  receiver  be  appointed  by  the  order  of  this  court  of 
the  said  assigned  estate  and  of  the  rents,  income  and  profits 
of  said  real  estate,  and  that  the  plaintiffs  have  such  other 
and  further  order  and  relief  as  may  be  just,  including  the 
costs  of  this  action. 

1480.  The  Same,  Averment  of  Assets  Withheld  by  As- 
signor.66 

That  said  assignor,  with  the  intent  to  hinder,  delay 
and  defraud  his  creditors  and  these  plaintiffs  [and  with  the 
assent  of  the  assignee],  in  contemplation  of  the  said  assign- 
ment, retained  the  sum  of  dollars  in  money  and 
other  assets  belonging  to  him  which  has  never  been  paid  to 
the  assignee. 

1481.  Against  Debtors  who  Transferred  their  Assets  to  an 
Irresponsible  Person  for  his  Note,  and  Assigned  the 
Note  for  Benefit  of  Creditors — Seeking  to  Set  Aside 
the  Transaction  as  Fraudulent,  and  for  a  Receiver. 

I,  II  and  III.  [Allege  judgment  and  issue,  and  return  of  exe- 
cution, as  in  Form  1462  or  l!fiS\ 

IV.  That  on  the  day  of  ,  19  ,  said 
[judgment  debtors]  were  booksellers  at  ,  doing  busi- 
ness as  partners  under  the  firm  name  of  Y.  Z.  &  Co.;  and 
were  possessed  of  [designating  assets, — e.  g.,  thus] — a  large 
stock  of  books,  stationery,  fancy  articles,  jewelry,  and  musi- 
cal publications,  a  valuable  lease  of  their  store,  No.  , 

street,  having  five  years  to  run,  and  sundry  de- 
mands against  other  persons,  but  were  insolvent  and  unable 
to  pay  their  creditors  punctually  or  in  full. 

V.  That  on  that  day,  and  after  the  indebtedness  for  which 

56  From    complaint    in    White    v.  fraudulent    intent.      The    assignee's 

Fagan,  18  N.  Y.  Weekl.  Dig.  358,  assent  was  not  proven,  nor  does  it 

where 'such  an  act  by  the  assignor  seem  to  have  been  considered  neces- 

was   held   sufficient   to   establish   a  sary. 
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the  plaintiff's  judgment  was  recovered  had  accrued,  the  said 
defendants  [judgment  debtors]  in  contemplation  of,  and  with 
full  knowledge  of  their  insolvency,  made  a  pretended  sale 
of  their  said  stock  to  the  defendant  [transferee],  then  a 
clerk  in  their  employ  in  their  said  store,  and  took  in  pay- 
ment therefor  his  promissory  notes,  having  several  months 
to  run,  but  for  what  exact  amounts  these  plaintiffs  do  not 
known  and  cannot  state. 

VI.  That  the  defendant  [clerk]  was  wholly  irresponsible 
and  insolvent,  and  has  no  means  of  paying  his  said  notes, 
except  such  moneys  as  he  may  derive  from  the  sale  of  the 
property  transferred  to  him  as  aforesaid. 

VII.  That  thereafter  and  on  the  same  day  the  said  [judg- 
ment debtors]  executed  and  delivered  to  the  defendant  [as- 
signee] an  instrument  in  writing,  of  which  the  following  is  a 
copy:  [copy  assignment;  or  say,  of  which  a  copy  is  annexed 
as  a  part  of  this  complaint,  and  annex  a  copy  at  the  end  of  the 
complaint]. 

VIII.  That  the  property  so  assigned  is  of  the  value  of 
about  dollars  and  upwards. 

IX.  That  the  said  note  to  the  said  [clerk],  and  the  said 
assignment  to  [assignee],  were  intended  by  each  and  all  of 
the  aforesaid  defendants  to  be  one  transaction,  and  were  in 
fact  one  transaction,  and  were  intended  and  completed  for 
the  purpose  of  delaying,  hindering,  and  defrauding  the 
creditors  of  said  [judgment  debtors],  by  putting  it  out  of  the 
power  of  such  creditors  to  reach  by  execution,  or  other  due 
process  of  law,  the  stock  and  assets  of  the  said  [judgment 
debtors];  that  such  sale  and  assignment  were  not,  nor  was 
either  of  them,  followed  by  immediate  and  continued  change 
of  possession;  that  ever  since  the  said  sale  was  made,  and 
since  said  assignment  was  delivered,  and  up  to  the  present 
time,  the  said  property  has  remained  in  the  actual  posses- 
sion and  under  the  control  of  the  said  [judgment  debtors], 
who  have  retained  possession  and  control  thereof  under 
the  false  and  fraudulent  pretense  that  they  are  agents  of 
said  [clerk]. 
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[X.  That  said  assignment  is  fraudulent  and  void  upon  its 
face.] 

XI.  That  the  defendants  [judgment  debtors]  have  not,  nor 
has  either  of  them,  any  property  other  than  that  embraced 
in  the  sale  and  assignment  aforesaid,  out  of  which  the  exe- 
cution aforesaid  could  be  satisfied  in  whole  or  in  part,  and 
that  unless  the  said  property  can  be  reached  and  applied 
to  the  payment  of  said  judgment,  the  same  must  remain 
wholly  unpaid. 

Wherefore,  these  plaintiffs  demand  judgment: 

1.  That  the  said  sale  by  the  defendants  [judgment  debtors] 
to  the  said  [clerk],  and  said  assignment  by  the  defend- 
ants [judgment  debtors]  to  the  defendant  [assignee],  may 
each  be  declared  fraudulent  and  void  as  against  these 
plaintiffs. 

2.  That  a  receiver  of  all  the  property  and  effects  of  the 
said  [judgment  debtors],  or  either  of  them,  which  they,  or 
either  of  them,  had  at  the  time  of  the  said  sale  to  the  de- 
fendant [clerk],  or  at  any  time  thereafter,  be  appointed. 

3.  That  the  defendants,  and  each  of  them,  be  adjudged  to 
account  for  all  the  property  received  by  them,  or  either  of 
them,  under  either  the  sale  or  assignment  aforesaid,  and  for 
all  proceeds  arising  from  the  sale  thereof,  and  deliver  the 
same  to  such  receiver. 

[4.  That  the  defendants,  and  each  of  them,  be  in  the 
meantime  enjoined  from  disposing  of  any  of  said  property, 
or  paying  away  any  of  the  proceeds  thereof,  or  in  any  wise 
interfering  therewith.] 

5.  That  the  said  receiver  be  directed  to  sell  the  said  prop- 
erty, or  so  much  thereof  as  may  be  necessary,  and  to  pay  out 
of  the  proceeds  of  said  property  the  judgment  aforesaid, 
and  the  costs  and  expenses  of  this  action,  and  hold  the  bal- 
ance subject  to  the  order  of  this  court. 

6.  For  such  other  and  further  relief  as  may  be  deemed 
just. 
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1482.  By  Judgment  Creditor,  to  Reach  Salary  due  to  Judg- 
ment Debtor. 

[Sustained  in  Kingman  v.  Frank,  33  Hun  (N.  Y.),  471.]  " 

[Allege  recovery  of  judgment,  execution  issued  and  its  return 
unsatisfied;  see  Forms  1J+62  and  1468.] 

IV.  That  the  said  defendant  Y.  Z.,  such  judgment  debtor, 
owns  a  thing,  or  chose,  in  action  against  the  above-named 
defendant  W.  Z.,  arising  as  follows:  [allege  claim,  as:] 

Said  defendant  W.  Z.  is,  and  for  a  number  of  years  has 
been,  a  married  woman,  and  the  wife  of  the  defendant  Y.  Z.; 
that  during  such  times  she  has  owned,  and  still  does  own,  a 
separate  estate,  to  wit,  the  stock  and  fixtures  of  a  certain 
dry  goods  store  in  the  town  of  ,  and  during  such 

times  she  has  carried  on,  and  still  does  carry  on,  the  trade 
or  business  of  selling  [dry  goods  and  notions]  at  said  store; 
that  on  or  about  the  day  of  ,  19    ,  said 

defendant  W.  Z.  agreed  to  employ  her  said  husband  Y.  Z. 
to  manage  her  said  business,  superintend  the  same,  and  buy 
and  sell  in  the  usual  course  of  trade,  and  to  give  him  in 
consideration  of  such  services,  the  sum  of  dollars 

per  week;  that  thereupon  said  Y.  Z.  entered  upon  said  em- 
ployment and  duly  performed  the  conditions  of  said  agree- 
ment on  his  part,  but  that  said  defendant  W.  Z.  has  failed 
to  pay  to  him  said  sum  of  dollars  per  week  so  agreed 

to  be  paid  by  her  as  aforesaid,  and  that  there  is  now  due 
from  her  to  said  defendant  Y.  Z.,  by  reason  thereof,  the  sum 
of  dollars. 

Wherefore,  this  plaintiff  prays  judgment  that  plaintiff's 
demand  may  be  satisfied  out  of  said  claim  or  cause  of  ac- 
tion; that  a  receiver  thereof  be  appointed;  that  a  discovery 
herein  may  be  compelled,  and  that  this  plaintiff  may  have 
such  further  and  other  relief  as  may  be  proper. 

67  As   the   precedent   shows,    this         Of  course  a  receiver  appointed  in 

action  sought  to  recover  salary  due  supplementary     proceedings     would 

to    the   judgment    debtor   from   his  have  the  right  to  sue  at  law  on  such 

wife.     It  was  held  that  the  action  a  claim, 
would  lie  on  the  facts  alleged. 
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1483.  By  Judgment  Creditor,  to  Reach  Stock  Issued  to 
Another  on  Debtor's  Putting  his  Assets  into  a  Cor- 
poration.58 

[Allege  judgment  and  execution  as  in  Form  1462  or  1463; 
if  transfer  preceded  judgment,  show  that  the  indebtedness  on 
which  judgment  was  obtained  was  incurred  prior  to  the  trans- 
fer, continuing:] 

TV.  That  on  or  about  the  day  of  ,  19     , 

the  said  defendant  Y.  Z.  [judgment  debtor]  was  in  the  pos- 
session of  certain  assets,  consisting  of  [briefly  describe]; 
that  on  said  day  said  Y.  Z.  made  an  agreement  with  the  de- 
fendants U.  V.  and  W.  X.,  in  consideration  of  an  alleged 
indebtedness  of  said  defendant  Y.  Z.  to  said  defendants 
U.  V.  and  W.  X.,  by  which  he  agreed  to  transfer  the  said 
assets  to  said  U.  V.  and  W.  X.,  and  they  agreed  to  form  a 
corporation  with  said  assets  for  its  capital  to  carry  on  the 
business  of  ;  that  it  was  further  mutually  agreed 

that  said  Y.  Z.  should  remain  in  control  of  said  business 
as  manager  of  such  corporation,  and  that  stock  in  said  cor- 
poration, to  the  amount  of  dollars,  should  be  issued 
in  form  to  the  defendant  A.  Z.,  who  is  the  wife  of  said  de- 
fendant Y.  Z.,  and  that  said  defendant  Y.  Z.  should  receive 
the  sum  of  dollars  per  week  as  an  advance  on  divi- 
dends to  be  declared  on  said  stock;  that  prior  to  the  making 
of  such  agreement  said  defendants  A.  Z.,  U.  V.  and  W.  X. 
had  notice  of  the ,  insolvency  of  said  defendant  Y.  Z.;  that 
on  or  about  said  day  said  Y.  Z.  did  in  form  sell  and  transfer 
to  said  defendants  U.  V.  and  W.  X.  the  said  property  and 
assets,  and  thereafter,  and  on  or  about  the  day  of 
,19  ,  in  pursuance  of  said  agreement,  the  de- 
fendant, the  Company,  was  duly  created  and  or- 
ganized under  and  by  virtue  of  the  laws  of  the  State  of  New 
York;  that  the  capital  stock  of  said  defendant  was  nomi- 

68  Adapted     from     complaint    in  N.    Y.    87.     The   complaint   states 

Barnes  v.  Jones,    16  N.  Y.   Weekl.  but  a  single  cause  of  action.    Barnes 

Dig.    191.      See,    also,    Gillette    v.  v.  Jones,  supra. 
Bate,  10  Abb.  N.  C.  (N.  Y.)  88,  86 
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nally  fixed  at  dollars,  but  that  it  actually  consisted 

solely  of  the  said  property  and  assets  of  the  defendant  Y.  Z. 
so  as  aforesaid  transferred  by  said  Y.  Z.  to  said  defendants 
U.  V.  and  W.  X.,  and  that  no  money  or  other  present  con- 
sideration was  ever  actually  paid  for  stock  in  said  corpora- 
tion by  any  of  the  shareholders  therein;  that  of  said  capital 
stock  said  defendants  U.  V.  and  W.  X.  nominally  own  shares 
to  the  amount  of  dollars,   and  said  A.   Z.   [wife] 

claims  to  own  shares  to  the  amount  of  dollars,  under 

and  by  reason  of  the  agreement  between  said  defendant  Y. 
Z.  and  defendants  U.  V.  and  W.  X.,  hereinbefore  set  forth, 
but  that  no  certificate  of  said  stock  has  ever  been  delivered 
to  her,  and  that  the  certificate  of  said  stock  is  in  the  posses- 
sion of  said  defendants  U.  V.  and  W.  X.,  who  hold  the  same 
under  authority  given  by  said  defendant  Y.  Z.,  and  intend 
to  use  it  for  raising  money;  that  ever  since  the  formation  of 
the  said  corporation,  the  Company,  the  business  of 

said  defendant  Y.  Z.  has  been  continued  under  the  said  cor- 
porate name  and  under  the  management  of  the  defendants 
U.  V.,  W.  X.  and  Y.  Z.,  and  has  been  exceedingly  prosperous, 
and  said  Y.  Z.  has  received  large  sums  of  money  therefrom 
in  pursuance  of  the  aforesaid  agreement,  and  that  there  has 
been  no  actual  and  continued  change  in  the  possession  of 
said  property  of  said  defendant  Y.  Z.,  nor  any  actual  bona 
fide  delivery  thereof,  nor  of  any  part  thereof,  to  the  de- 
fendant A.  Z.  [wife]. 

V.  That  the  defendant  Y.  Z.  was  not  at  the  time  when  said 
agreement  for  the  issue  of  said  stock  to  said  A.  Z.  [wife]  was 
made,  or  at  any  other  time,  indebted  to  said  A.  Z.  in  the  sum 
of  dollars,  or  in  any  other  sum,  or  under  any  liability 

to  her;  that  the  assignment  of  his  assets  by  defendant  Y.  Z., 
as  hereinbefore  stated,  was  made  with  intent  to  hinder,  de- 
lay and  defraud  the  creditors  of  said  defendant  Y.  Z.,  in- 
cluding the  plaintiff;  that  the  said  agreement  and  the  at- 
tempted issue  of  said  stock  to  said  defendant  A.  Z.  [wife],  in 
pursuance  thereof,  constituted  a  gift  from  said  defendant 
Y.  Z.  to  the  said  defendant  A.  Z.,  of  property  representing 


Complaints  in  Creditors'  Suits  1741 

part  of  his  assets,  and  that  the  said  transaction  was  fraudu- 
lent and  void  as  against  the  above-named  plaintiff  and  other 
creditors  of  said  defendant  Y.  Z.,  and  intended  to  hinder, 
delay  and  defraud  said  creditors. 

Wherefore,  the  plaintiff  asks  the  decree  of  this  court 
establishing  the  fact  that  said  transaction  was  without  con- 
sideration, fraudulent  and  void  as  against  plaintiff,  the 
above-named  judgment  creditor,  and  that  the  said  shares  of 

'  stock  in  the  defendant,  the  Company,  so  as  afore- 

said attempted  to  be  issued  to  the  defendant  A.  Z.  [wife],  or 
the  property  represented  thereby,  or  the  proceeds  thereof, 
be  subjected  to  the  judgment  so  as  aforesaid  recovered 
against  the  said  defendant  Y.  Z. ;  that  a  receiver  of  said  stock 
be  appointed  herein  and  that  said  defendants  A.  Z.,  U.  V., 
W.  X.  and  Y.  Z.  be  directed  to  assign  and  transfer  said  stock 
to  such  receiver,  or  that  the  issue  of  such  stock  heretofore 
made,  if  any,  be  canceled,  and  the  defendant,  the 
Company,  be  directed  to  issue  new  stock  to  such  receiver, 
and  that  such  receiver  be  authorized  to  sell  said  stock,  or 
so  much  thereof  as  shall  be  necessary  for  the  benefit  of  said 

"creditors  [and  of  all  other  judgment  creditors  of  defendant 
Y.  Z.  who  shall  come  in  and  contribute  to  the  expenses  of 
this  action],  and  that  the  plaintiff  have  such  other  and  fur- 
ther relief,  or  either,  in  the  premises,  as  to  the  court  shall 
seem  just  and  proper,  with  the  costs  of  this  action. 

1484.  Against  New  Corporation  to  which  Assets  of  Debtor 
Corporation  have  been  Transferred. 

[From  City  of  N.  Y.  v.  Eppinger  &  Russell  Co.,  170  App. 
Div.  747,  156  N.  Y.  Supp.  662.] 59 

I.  That  the  defendant  is  a  domestic  corporation  with  a 
place  of  business  in  the  [borough  of  Manhattan],  that  the 
M.  N.  Company  was  a  domestic  corporation  with  a  place 
of  business  in  [Long  Island  City  and  also  in  the  borough  of 
Manhattan]. 


69  Corrected  to  meet  the  criticism  of  the  court. 
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II.  That  on  or  about  the  of  ,  19  , 
plaintiff  duly  commenced  an  action  against  the  said  M.  N. 
Company  in  the  Court;  that  on  ,  19  , 
judgment  was  duly  rendered  and  entered  against  said  M.  N. 
Company  in  favor  of  the  plaintiff  for  the  sum  of 
dollars,  and  the  amount  of  said  judgment  remains  wholly 
unpaid. 

III.  That  on  or  about  ,19  ,  an  execution  upon 
said  judgment  was  duly  issued  to  the  sheriff  of  New  York 
county,  and  was,  thereafter,  and  prior  to  the  commence- 
ment of  this  action,  duly  returned  by  said  sheriff  wholly  un- 
satisfied. 

IV.  That  after  the  accrual  of  the  cause  of  action  in  which 
the  aforesaid  judgment  was  awarded,  and  on  or  about  the 

day  of  ,  19    ,  said  M.  N.  Company  trans- 

ferred all  of  its  property,  both  real  and  personal,  and  of  the 
value   of  more   than  dollars,    to   the   defendant 

herein,  which  said  property  is  now  held  by  the  defendant 
herein,  and  that  no  part  or  portion  of  the  assets  of  said  M.  N. 
Company  was  reserved  to  pay  the  above-mentioned  demand 
or  claim  of  the  plaintiff. 

V.  That  the  assets  of  the  said  M.  N.  Company  were  more 
than  enough  to  pay  all  the  debts  and  liabilities  due  and  owing 
to  the  creditors  of  the  said  company,  including  the  claim  or 
demand  of  this  plaintiff. 

VI.  That  thereafter  and  on  or  about  the  day  of 

,  19    ,  said  M.  N.  Company  was  dissolved. 

VII.  That  the  defendant  was  organized  and  incorporated 
after  the  plaintiff's  said  cause  of  action  accrued  against  said 
M.  N.  Co.,  and  the  stock  of  the  defendant  was  issued  sub- 
stantially to  the  same  persons  who  owned  the  stock  of  the 
said  M.  N.  Company,  and  in  consideration  of  the  transfer 
to  it  of  the  assets  of  said  M.  N.  Co. 

VIII.  That  the  officers  of  the  said  M.  N.  Company,  and 
the  officers  and  directors  of  the  defendant,  at  the  time  of  the 
said  transfer  by  it  to  the  defendant  of  all  the  M.  N.  Com- 
pany's assets  and  property  well  knew  of  the  existence  of 


Complaints  in  Creditobs'  Suits  1743 

plaintiff's  said  claim,  and  intended  by  means  of  such  trans- 
fer to  hinder,  delay  and  defraud  the  creditors  of  said  M.  N. 
Co.,  including  plaintiff;  that  the  defendant  gave  no  value  for 
the  transfer  to  it  of  said  assets  of  the  M.  N.  Co.,  [other  than 
the  issuance  to  the  stockholders  of  the  M.  N.  Co.  of  its  stock 
in  place  of  the  stock  of  said  M.  N.  Co.  and  in  return  for  the 
transfer  to  it  of  the  stock  of  said  M.  N.  Co.]. 

IX.  That  there  is  no  property,  real  or  personal,  of  said 
old  company  out  of  which  plaintiff's  judgment  could  be  paid 
other  than  that  transferred  to  defendant  as  aforesaid. 

Wherefore,  plaintiff  demands  judgment  that  the  said 
transfer  of  its  assets  by  the  M.  N.  Co.  to  defendant  be  ad- 
judged fraudulent  and  void  as  against  the  plaintiff,  that  said 
assets  be  ordered  sold,  and  from  the  proceeds  of  the  sale 
thereof  plaintiff's  said  judgment  be  paid;  that  plaintiff  have 
such  other  and  further  relief  as  may  be  just,  with  the  costs 
of  this  action. 

1485.  By  Judgment  Creditor  to  Recover  Corporate  Funds 
Improperly  Accepted  by  Bank  in  Payment  of  Personal 
Loan  to  Officer;  where  Form  of  Commercial  Paper 
Charges  Recipient  with  Notice  of  Diversion  of  Funds. 

[From  Ward  v.  City  Trust  Co.,  192  N.  Y.  61.] 

I.  [Allege  that  plaintiff  is  a  judgment  creditor,  as  in  Form 
1462  or  1463.] 

II.  That  on  or  about  the  day  of  19  , 
the  defendant  Y.  Z.  was  the  [president]  of  the  said  defendant 
company  [judgment  debtor],  and  was  at  such  time  indebted 
personally  to  the  defendant  Bank,  in  the  sum  of  at  least 

dollars. 

III.  That  on  or  about  said  day  said  defendant  company 
had  in  its  possession  [a  draft  for  dollars  drawn  upon 
the  Bank  to  the  order  of  said  company];  that  on 
said  date  said  defendant  [president]  indorsed  said  draft  in 
the  name  of  the  defendant  company,  and  fraudulently  trans- 
ferred and  delivered  said  draft  to  the  defendant  Bank  in  pay- 
ment of  the  personal  and  individual  debt  of  himself  [and  one 


1744  Abbott's  Forms  of  Pleading 

M.  N.],  and  that  said  defendant  Bank  well  knowing  that  the 
funds  represented  by  said  draft  were  the  corporate  funds  of 
the  defendant  company  wrongfully  and  fraudulently  re- 
ceived said  draft,  and  collected  the  amount  thereof  from  the 
funds  of  the  defendant  company  on  deposit  in  said 
Bank,  and  wrongfully  and  fraudulently  applied  the  same 
to  the  payment  of  the  individual  and  personal  obligation 
of  the  defendant  [president — and  said  M.  N.]. 

IV.  That  the  defendant  Bank  still  retains  said  funds  of 
the  defendant  company,  and  has  never  repaid  any  part 
thereof  to  said  defendant  company,  although  the  same  has 
been  duly  demanded. 

Wherefore  plaintiff  demands  judgment  that  the  de- 
fendant Bank  holds  in  its  possession  funds  of  the  defendant 
company  to  an  amount  in  excess  of  plaintiff's  said  judgment, 
and  properly  applicable  in  payment  thereof,  and  that  de- 
fendant Bank  be  adjudged  to  pay  to  plaintiff  the  amount  of 
its  said  judgment,  with  costs  of  this  action;  and  for  such 
other  and  further  relief  as  may  be  just. 

1486.  By  Judgment  Creditor,  to  Remove  Cloud  on  Title; 
to  have  Deed  of  one  Non  Compos  Mentis  Cancelled.60 

[Allege  recovery  of  judgment,  issuance  of  execution,  and  its 
return  unsatisfied,  as  in  Form  1462  or  1463.] 

III.  That  one  M.  N.,  deceased,  was,  during  his  lifetime, 
and  continued  to  be  at  and  until  his  death,  the  owner  in  fee 
simple  of  the  following  premises:  [description]. 

IV.  That  the  said  M.  N.  died  on  the  day  of 

,19    ,  in  the  town  of  ,  in  the  county  of 

,  intestate,  leaving  the  defendant  Y.  Z.  his  only  child 
and  issue,  and  as  such  his  only  heir  at  law. 

V.  That  upon  the  death  of  said  M.  N.  the  defendant 

60  Action   sustained   on   this   com-  but  were  not  sustained  by  proof,  and 

plaint  in  Booth  v.  Fuller,  35  App.  such  proof  was  held  unnecessary.    It 

Div.  117,  54  N.  Y.  Supp.  670.    The  may  be  desirable  to  retain  the  allega- 

allegations  of  fraud  in  paragraph  IX  tion,  however.    See  Pritz  v.  Jones,  117 

of  the  form  were  in  the  precedent,  App.  Div.  643,  102  N.  Y.  Supp.  549. 
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Y.  Z.,  as  his  only  heir  at  law  aforesaid,  became  seized  in  fee 
simple  of  the  premises  aforesaid  and  became  entitled  to  the 
immediate  possession  thereof,  and  the  said  real  property 
became  subject  to  the  lien  of  the  judgment  of  the  plaintiffs 
aforesaid. 

VI.  That  immediately  before  the  death  of  said  M.  N., 
and  on  or  about  the  day  of  ,  19  ,  the  de- 
fendant Y.  Z.  wrongfully  and  unlawfully  procured  to  be  pre- 
pared and  drawn  a  deed  of  the  said  premises  purporting  to 
convey  the  same  to  the  defendant  W.  X.,  who  is  the  daughter 
of  the  defendant  Y.  Z.;  that  having  prepared  said  deed,  the 
said  defendant  Y.  Z.  wrongfully  and  unlawfully  subscribed, 
and  procured  to  be  subscribed,  the  name  of  said  M.  N.  there- 
upon, and  affixed  or  caused  to  be  affixed  a  mark  thereupon 
as  the  mark  of  the  said  M.  N. 

VII.  That  at  the  time  said  defendant  Y.  Z.  so  caused  the 
name  of  the  said  M.  N.  to  be  subscribed  to  the  said  pre- 
tended deed  of  conveyance,  and  when  the  said  pretended 
mark  of  M.  N.  was  affixed  thereto,  the  said  M.  N.  was 
insane  and  wholly  unconscious  of  the  transaction,  and  wholly 
incapable  of  knowing  or  understanding  anything  relative 
thereto,  as  said  Y.  Z.  well  knew;  that  the  said  defendant  Y.  Z. 
wrongfully  procured  a  pretended  acknowledgment  of  the 
execution  of  said  pretended  deed  to  be  subscribed  and 
signed  by  a  notary  public  of  the  county  of 

VIII.  That  no  acknowledgment  was  made  by  the  said 
M.  N. ;  that  "the  said  M.  N.  was  at  said  time  of  unsound 
mind  and  wholly  incompetent  to  execute  or  make  an  ac- 
knowledgment of  the  said  deed,  and  wholly  and  absolutely 
incompetent  to  comprehend  and  understand  the  nature  of 
the  transaction  61  and  the  fact  of  the  acknowledgment  or 
execution  of  said  deed;  that  the  said  alleged  deed  was 
wholly  void  and  inoperative,  and  was  not  the  act  or  deed 
of  said  M.  N. 

IX.  That  the  said  pretended  deed  was  in  fact  and  truth 

61  The  character  of  this  allegation      132  N.  Y.  87;  Pritz  v.  Jones,  117  App. 
finds  support  in   Aldrich  v.   Bailey,      Div.  645,  102  N.  Y.  Supp.  549. 
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made  and  procured  to  be  made  by  the  said  defendants  for 
the  purpose  of  cheating  and  defrauding  the. creditors  of  the 
defendant  Y.  Z.,  and  especially  the  plaintiffs,  and  for  the 
purpose  of  hindering  and  delaying  the  collection  of  the  judg- 
ment of  the  plaintiffs. 

X.  That  the  said  alleged  and  pretended  deed  of  convey- 
ance was  recorded  in  the  [clerk's]  office  of  county  on 
the  day  of  ,  19  ,  and  became  and  is  an 
obstruction  to  the  enforcement  of  the  hen  of  the  plaintiffs' 
judgment  aforesaid. 

XI.  That  the  defendant  Y.  Z.  has  no  other  property  out 
of  which  the  plaintiffs'  judgment  or  any  part  thereof  may  be 
collected. 

XII.  That  there  is  due  and  owing  and  unpaid  upon  the 
said  judgment  of  the  plaintiffs  against  the  defendant  Y.  Z. 
the  sum  of  dollars,  and  the  interest  from  the 

day  of  ,  19     . 

Wherefore,  the  plaintiff  asks  judgment: 

1.  That  the  said  alleged  deed  of  conveyance  purporting  to 
have  been  made  by  M.  N.  to  the  defendant  W.  X.  be  de- 
clared null  and  void,  and  the  same  be  set  aside,  cancelled 
and  held  for  naught. 

2.  That  the  defendant  Y.  Z.  be  decreed  to  convey  the  real 
property  therein  described  to  a  receiver  to  be  appointed 
herein. 

3.  That  a  receiver  be  appointed  herein  to  make  sale  of  the 
said  real  property  under  the  judgment  of  the  plaintiffs 
against  the  defendant  Y.  Z.  aforesaid,  and  to  receive  and 
pay  over  to  the  plaintiffs  the  moneys  realized  therefrom, 
or  so  much  thereof  as  shall  be  sufficient  to  satisfy  said  judg- 
ment with  interest,  and  to  pay  the  balance  thereof  to  such 
parties  as  may  be  entitled  thereto.62 


62  It  does  not  seem,  from  the  cases,  to  enforce  his  judgment  by  execu- 

that  plaintiff   would   be  entitled  to  tion.    See  Bryer  v.  Foerster,  14  App. 

obtain  this  character  of  relief;  the  Div.  315,  43  N.  Y.  Supp.  801,  and 

annulment,  as  to  him,  of  the  inter-  notes  to  Form  1467. 
vening  deed  would  leave  him  free 
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4.  That  the  plaintiffs  have  such  other  and  further  relief  as 
may  be  just  and  equitable,  together  with  the  costs  of  this 
action. 

1487.  By  Judgment  Creditor  to  Reach  Surplus  Income  of 
Trust  Fund.63 

[Under  N.  Y.  Real  Property  Law,  §  98.] 64 
I,  II  and  III.  [Allege  judgment,  issuance  of  execution  and  its 
return  unsatisfied,  as  in  Form  11,62  or  1463.} 65 

IV.  That  the  said  defendant  Y.  Z.  [judgment  debtor]  is  the 
sole  beneficiary  under  a  trust  created  by  [set  forth  source  of 
trust  as:]  the  last  will  and  testament  of  T.  Z.,  deceased,  his 
father,  dated  and  executed  on  the  day  of  , 
19  ,  which  was  duly  admitted  to  probate  by  the  surrogate 
of  the  county  of  ,  on  the  day  of  , 
19    ,  and  recorded  in  the  office  of  said  surrogate,  in  Liber 

of  Wills,  at  page        ;  that  said  T.  Z.  was  at  the 
time  of  his  death  a  resident  of  the  State  of  New  York.66 

That  the  portion  of  said  will  creating  the  said  trust  is 
as  follows,  to  wit:  [insert  a  copy,  with  apt  explanatory  lan- 
guage wherever  necessary]. 

V.  That  after  the  death  of  the  said  T.  Z.,  and  the  probate 

63  Adapted  from  Demuth  v.  Kemp,  Supp.  478.  But  a  general  creditor 
'159  App.  Div.  422,  144  N.  Y.  Supp.  cannot.  Brown  v.  Barker,  68  App. 
690,  aff'd  216  N.  Y.  757;  Herts  Bros.  Div.  592,  74  N.  Y.  Supp.  43;  Ditt- 
v.  Tiffany,  118  App.  Div.  215,  102  mar  v.  Gould,  60  App.  Div.  94,  69 
N.  Y.  Supp.  1047;  Williams  v.  Thorn,  N.  Y.  Supp.  708. 

70  N.  Y.  270.  .  M  If  the  trust  was  created  by  the 

64  Applies  as  well  to  trusts  of  per-  will  of  a  non-resident,  the  right  to 
sonalty.  Jenks  v.  Title  Guar.  &  Trust  apply  surplus  income  is  to  be  de- 
Co.,  170  App.  Div.  '830,  156  N.  Y.  termined  by  the  laws  of  the  State 
Supp.  478.  The  section  has  not  been  wherein  the  action  is  brought, 
affected  by  the  right  now  given  to  Keeney  v.  Morse,  71  App.  Div.  104, 
garnishee  a  portion  of  the  trust  in-  75  N.  Y.  Supp.  728. 

come.    Heppenstall  v.  Baudoine,  73  A  complaint  is  demurrable  which 

Misc.    118,    132  N.   Y.   Supp.   511,  fails  to  state  that  the  testator,  or 

aff'd  148  App.  Div.  892.  the  trustees,  were  residents  of  the 

66  A  trustee  in  bankruptcy  of  the  State,,  or  that  the  trust  fund  was 

beneficiary  is  entitled  to  maintain  within  the  court's  jurisdiction.    Sher- 

the  action.    Jenks  v.  Title  Guar.  &  man  v.  Tucker,  60  App.  Div.  127, 

T.  Co.,  170  App.  Div.  830,  156  N.  Y.  69  N.  Y.  Supp.  850. 
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of  his  said  will,  the  defendants  R.  S.  and  W.  X.  duly  accepted 
said  trust,  and  under  and  by  virtue  of  the  said  trust,  took 
possession  of  the  property  therein  mentioned  and  described, 
and  as  trustees  thereunder  entered  into  and  now  are  in  the 
possession  thereof,  and  are  in  receipt  of  the  rents,  issues 
and  profits  of  the  said  trust  estate  or  fund,  or  the  proceeds 
thereof.  [If  the  defendants  were  not  the  original  trustees, 
vary  the  allegation,  and  add  such  others  as  are  necessary  to 
show  their  relation  to  the  trust  estate  or  fund.] 

VI.  That  the  property  so  devised  by  said  will  in  trust  to 
the  said  R.  S.  and  W.  X.,  as  trustees,  amounts  to  the  sum  of 
about  dollars,  and  from  the  same  [or,  so  much 
thereof  as  has  come  into  the  hands  of  the  said  defendants 
R.  S.  and  W.  X.  as  trustees],  the  said  defendant  Y.  Z.  is  en- 
titled to,  and  does  receive,  as  plaintiff  is  informed  and  be- 
lieves, annually  the  sum  of  at  least  dollars. 

VII.  [Should  the  facts  warrant  it:  That,  in  addition  to  the 
property  in  the  hands  of  the  said  defendants  R.  S.  and  W.  X., 
as  such  trustees,  there  is  a  large  amount  of  real  and  personal 
property  so  devised  in  trust  to  them  for  the  benefit  of  the  said 
defendant  Y.  Z.,  which  they  have  negligently  refused  to 
take  possession  of  and  manage  for  the  benefit  of  the  said 
defendant  Y.  Z.,  and  which  they  have  allowed  to  remain  un- 
occupied, uncared  for  and  unproductive,  or  in  the  possession 
of  the  said  defendant  Y.  Z.,  without  their  intervention,  ad- 
vice or  control,  contrary  to  the  provisions  of  said  (will) 
so  that  the  same  does  not  yield  any  annual  income,  as  it 
would  if  judiciously  and  p'roperly  managed;  that  the  said 
real  and  personal  estate,  not  in  the  hands  of  the  said  de- 
fendants R.  S.  and  W.  X.,  and  the  rents,  issues  and  profits 
thereof,  amount,  as  the  plaintiff  is  informed  and  believes,  to 
about  the  sum  of  dollars,  and  the  actual  income 
derived  therefrom  is  only  dollars  annually,  instead 
of  dollars  annually,  as  it  should,  and  with  proper 
and  judicious  management  by  the  said  defendants  R.  S.  and 
W.  X.,  under  said  trust,  would  be.] 

[In  like  manner  insert  here  any  other  or  further  allegations 
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relative  to  the  management  of  the  estate  by  the  trustees,  war- 
ranted by  the  circumstances.] 

[If  the  judgment  debtor  has  other  income,  allege  the  fact,  its 
character  and  amount.] 

VIII.  That  the  said  defendant  Y.  Z.  has  no  occupation, 
is  unmarried  and  resides  at  [or  has  a  family  con- 
sisting of  a  wife  and  children  dependent  upon  him 
for  support— or  set  out  other  circumstances  of  like  character 
relating  to  the  judgment  debtor,  and  affecting  the  amount  of 
allowance  for  his  support].67 

IX.  That  the  said  sum  of  dollars  so  received 
annually  by  the  said  defendant  Y.  Z.,  as  beneficiary  under 
said  trust,  from  the  said  defendants  R.  S.  and  W.  X.,  as  such 
trustees  [together  with  the  additional  sum  of  dol- 
lars annually,  which  the  said  trust  estate  ought  to  produce, 
and  which  would  be  derived  therefrom,  provided  the  said 
trust  was  properly,  prudently  and  judiciously  managed  by 
the  said  defendants  R.  S.  and  W.  X.,  instead  of  neglected 
as  hereinbefore  alleged],  is  largely  in  excess  of  the  sum 
necessary  annually  for  the  reasonable  and  proper  support 
of  the  said  defendant  Y.  Z.,  [and  the  support,  education 
and  maintenance  of  the  said  persons  dependent  upon 
him,]  according  to  his  [and  their]  station  and  condition  in 
life. 

X.  That,  as  the  plaintiff  is  informed  and  believes,  the  sum 
of  dollars  annually  would  be  and  is  amply  sufficient 
for  the  purposes  aforesaid,  and  all  that  is  reasonably  neces- 
sary therefor,  and  the  remainder  of  the  annual  income  de- 
rived or  derivable  from  the  rents,  issues  and  profits  of  the 
said  trust  estate,  to  wit,  the  sum  of  dollars,  or  there- 
abouts, is  surplus  income,  and  is  properly  applicable  and 
should  be  applied  to  the  payment  of  the  debts  owing  to 
the  creditors  of  the  said  defendant  Y.  Z.68 

XI.  [Allege  the  fact  of  any  accumulated  income,  as:]     That 

67  See  Miller  v.  Miller,  1  Abb.  N.      plus  income  is  essential.     Keeney  v. 
Cas.  (N.  Y.)  30.  Morse,  supra. 

68  An  allegation  that  there  is  sur- 
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there  has,  as  the  plaintiff  is  informed  and  believes,  already 
accrued  of  said  surplus  income,  and  which  is  properly  ap- 
plicable to  such  payment  of  debts,  about  the  sum  of 
dollars,  of  which  [the  whole— or,  dollars]  thereof  is 

now  in  the  hands  of  the  said  defendants  R.  S.  and  W.  X., 
as  such  trustees,  and  has  not  been  paid  over  to  the  said  de- 
fendant Y.  Z.69 
Wherefore,  the  plaintiff  demands  judgment: 

1.  That  so  much  of  the  avails  of  said  trust  and  of  the 
property  [devised]  in  trust  to  the  said  defendants  R.  S.  and 
W.  X.,  as  trustees,  and  the  rents,  issues  and  profits  thereof, 
over  and  above  such  sum  as  the  court  may  decide  to  be 
reasonably  necessary  for  the  support  of  the  said  defendant 
Y.  Z.,  [and  the  support,  education  and  maintenance  of  the 
persons  dependent  upon 'him,]  be  charged  with  and  applied 
to  the  payment  of  the  sum  due  upon  plaintiff's  said  judg- 
ment, and  interest  due  and  to  grow  due  thereon,  and  the 
costs  and  disbursements  of  this  action; 

2.  That  the  said  defendants  R.  S.  and  W.  X.  be  enjoined 
and  restrained  from  paying  over,  and  the  said  defendant 
Y.  Z.  be  enjoined  from  receiving,  any  of  the  avails  of  the 
said  trust,  or  the  rents,  issues  and  profits  thereof,  accrued  or 
to  accrue,  over  and  above  such  sum  as  is  adjudged  to  be 
reasonably  and  actually  necessary  for  such  support  of  the 
said  defendant  Y.  Z.,  [and  the  support,  education  and  main- 
tenance of  the  said  persons  dependent  upon  him]; 

3.  That  the  said  defendants  R.  S.  and  W.  X.  be  directed 
and  required  to  make  a  full  and  fair  accounting  as  such 
trustees  of  the  said  property  so  [devised]  in  trust  to  them  for 
the  benefit  of  the  said  defendant  Y.  Z.,  and  of  the  avails 
thereof,  and  of  the  rents,  issues  and  profits  of  the  same,  from 
the  creation  of  such  trust; 

4.  For  such  further  relief  herein  as  shall  be  just  and 
equitable,  with  the  costs  and  disbursements  of  this  action. 

69  Williams  v.  Thorn,  70  N.  Y.  lated  or  passed  to  the  debtor,  as 
270,  held  that  it  was  not  necessary  to  has  been  formerly  held.  See  Parker 
wait  until  the  surplus  had  accumu-      v.  Harrison,  42  N.  Y.  Super.  Ct.  150. 
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1488.  To  Reach  Interest  of  Judgment  Debtor  in  a  Trust 
Created  by  Himself  in  which  He  is  Made  the  Life 
Beneficiary. 

.[Sustained  in  Schenck  v.  Barnes,  156  N.  Y.  316. 70] 
I,  II  and  III.  [Allege  judgment,  issuance  of  execution,  and 
its  return  unsatisfied,  as  in  Form  1462  or  1463.] 

IV.  That  the  said  defendant  [judgment  debtor]  on  the 

day  of  ,  19    ,  by  a  certain  instrument  in 

writing,i  conveyed  certain  property  in  the  city  of  , 

known  as  [street  and  number],  of  which  he  was  the  owner,  to 
the  defendant  [trustee],  in  trust,  reserving  in  himself  the 
beneficial  interest  in  the  said  property  for  life,  subject  to  the 
necessary  expenses  of  the  said  trustee,  with  remainder 
over  to  ,  and  with  full  power  of  sale  in  said  trustee; 

that  said  instrument  was  recorded  in  the  office  of  the  [regis- 
trar]  of   the   county   of  in   liber  ,   page 

,  of  Conveyances;  that  the  said  defendant  [trustee] 
accepted  said  trust  and  is  now  in  possession  of  said  property 
or  its  proceeds. 

V.  That  plaintiff  is  informed  and  believes  that  said 
property  is  free  and  clear  from  all  incumbrances,  and  is 
worth  at  least  the  sum  of  dollars. 

Wherefore,  the  plaintiff  asks  that  the  court  determine 
the  amount  of  the  interest  which  the  said  defendant  [judg- 
ment debtor]  reserved  in  himself  in  and  to  the  said  trust 
estate,  and  that  it  further  order  said  interest  to  be  sold,  and 
the  proceeds  arising  from  such  sale  to  be  applied  on  the 
judgment  above  referred  to  obtained  against  the  defendant 
[judgment  debtor]  and  for  such  other  and  further  relief  as  to 
the  court  may  seem  proper,  together  with  the  costs  and  dis- 
bursements  of  this  action.71 

70  It  was  held  that  the  judgment  Kene  v.  Hill,  102  App.  Div.  370,  92 

debtor's  interest  could  be  reached,  N.  Y.  Supp.  805. 

although  the  trust  was  created  prior  71  The    complaint    was    sustained 

to  the  accrual  of  plaintiff's  claim.  against  demurrer,  the  court,  however, 

An  answer  is  frivolous  which  al-  intimating   that   the   Special   Term 

leges  that  the  income  is  insufficient  at   the   trial    would    probably,  give 

for  defendant  beneficiary's  support,  specific  directions  covering  the  sale 

of  the  life  estate,  etc. 
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1489.  To  Reach  Avails  of  Life  Insurance  Policy  having 
Surrender  Value.72 

I.  [Allege  recovery  of  judgment  against  defendant  debtor,  is- 
suance and  return  unsatisfied  of  execution  thereon,  as  in  Forms 
1462  or  1463.] 

II.  That  on  or  about  the  day  of  , 
19  ,  the  defendant  [insurance  company]  issued  and  de- 
livered to  the  defendant  [judgment  debtor]  its  policy  of  in- 
surance numbered  ,  whereby  and  in  consideration 
of  the  payment  to  it  of  certain  premiums  it  insured  the 
life  of  said  defendant  [judgment  debtor]  for  the  sum  of 
dollars,  payable  to  [his  estate]  upon  his  decease. 

III.  That  it  was  provided  in  and  by  said  policy  as  fol- 
lows: [quote  provision  under  which  policy  has  a  surrender 
value],13  that  under  said  provision  of  said  policy  the  same 
has  now  a  surrender  value  of  dollars. 

IV.  On  information  and  belief  that  the  premiums  upon 
said  policy  of  insurance  have  been  fully  paid,  and  that  said 
policy  is  in  full  force  and  effect. 

V.  That  it  was  further  provided  in  and  by  said  policy  of 
insurance  that  the  defendant  [insurance  company]  would 
pay  such  surrender  value  of  said  insurance  policy  only  upon 
its  surrender  to  said  company  for  cancellation;  that  plain- 
tiff has  requested  the  defendant  [judgment  debtor]  to  sur- 
render the  said  policy  to  said  defendant  [insurance  company] 
but  the  defendant  [debtor]  has  refused  so  to  do,  and  retains 
possession  thereof. 

Wherefore,  plaintiff  demands  judgment  that  the  de- 
fendant [judgment  debtor]  be  directed  and  required  to  sur- 
render said  insurance  policy  to  the  defendant  [insurance 
company],  and  that  said  company  be  required  to  accept  such 
surrender  and  to  pay  to  plaintiff  to  be  applied  on  his  said 

72  From  Marks  v.  Equit.  Life  tion  that  the  policy  had  a  surrender 
Assur.  Soc.,  109  App.  Div.  675,  96  value,  was  a  mere  conclusion,  in  the 
N.  Y.  Supp.  551,  corrected  to  meet  absence  of  an  allegation  of  the  pro- 
the  criticisms  of  the  court.  visions  of  the  policy. 

73  The  court  held  that  an  allega- 


Complaints  in  Creditors'  Suits  1753 

judgment  the  full  surrender  value  of  said  policy,  and  that 
plaintiff  have  such  other  and  further  relief  as  may  be  just, 
with  the  costs  of  this  action. 

1490.  To  Secure  Insurance  Moneys  upon  Policies  in  Favor 
of  Wife,  Purchased  by  Premiums  paid  by  Husband 
in  Excess  of  Amount  Allowed. 

[Under  N.  Y.  Domestic  Relations  Law,  §  22.] 
[See  Form  540,  page  567,  included  in  Chapter  XVIII  of 
Complaints  on  Insurance  Policies.] 

1491.  Creditor's  Bill  against  Debtor  and  Insurance  Com- 
pany to  Reach  Debtor's  Life  Insurance.74 

[After  the  address,  as  in  Form  83,  page  84,  the  bill  set  forth 
the  claim  which  plaintiff  had  against  the  individual  defendant, 
and  its  non-payment™  and  proceeded:] 

And  your  orators  further  complain  and  say,  that  they  are 
unable  to  find  any  property  of  or  belonging  to  the  said 
Y.  Z.,  which  can  be  come  at  to  be  attached  or  taken  on  exe- 
cution in  a  suit  at  law  against  him,  the  said  debtor,  but  that 
the  said  Y.  Z.  has  insured  his  life  in  the  said  defendant,  the 
Insurance  Company,  and  has  taken  out  a  policy 
of  insurance  in  the  said  company  upon  his  life  in  the  name 
of  Y.  Z. ;  that  said  policy  is  in  full  force  and  is  the  property 
of  the  said  defendant  Y.  Z.;  that  the  said  defendant  Y.  Z. 
has  a  valuable  right,  title  and  interest  iu  said  policy  of 
insurance,  susceptible  of  conversion  into  money  by  assign- 
ment or  sale,  but  not  subject  to  attachment  or  to  be  taken 
on  execution  in  a  suit  at  law. 

74  Bill  and  action  sustained  in  An-  Code  Civ.  Pro.,  §  1871,  and  see 
thracite  Ins.  Co.  v.  Sears,  109  Mass.  Form  1489.)  In  Massachusetts, 
383.  See  Form  1489  for  use  in  however,  a  creditor  is  allowed  to 
New  York.  reach  equitable  assets  without  having 

75  In  New  York  the  creditor  would  exhausted  his  remedies  at  law  or  re- 
be  unable  to  bring  this  action  until  ducing  his  claim  to  a  judgment, 
obtaining  judgment  at  law  upon  his  Tucker  v.  McDonald,  105  Mass. 
claim,  and  the  issuance  and  return  423;  Bresnahan  v.  Sheehan,  125  id. 
unsatisfied  of  an  execution.     (N.  Y.  11. 
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And  forasmuch  as  your  orators  can  have  no  adequate  re- 
lief except  in  a  court  of  equity,  where  cases  of  this  kind  are 
cognizable;  and  to  the  end,  therefore,  that  the  said  defend- 
ants may,  if  they  can,  show  why  your  orators  should  not 
have  the  relief  prayed  for,  and  may,  their  several  corporal 
oaths  being  waived,  according  to  their  knowledge,  remem- 
brance and  belief,  full,  true,  direct  and  perfect  answer  make 
to  the  premises  and  to  all  the  several  matters  hereinbefore 
stated,  as  fully  and  particularly  as  if  severally  and  specially 
interrogated  as  to  each  and  every  such  matters : 

And  that  the  said  defendant  Y.  Z.  may  be  decreed  and 
compelled  to  bring  said  policy  of  insurance  into  court  and 
to  assign  the  said  policy  of  insurance,  together  with  all  his 
right,  title  and  interest  therein,  to  some  disinterested  third 
party  to  be  designated  by  your  honors,  who  shall  sell  and 
dispose  of  said  policy  of  insurance  and  apply  the  proceeds 
of  such  sale,  or  so  much  thereof  as  shall  be  necessary,  to 
the  payment  of  the  notes  owed  to  your  orators  by  the  said 
defendant  Y.  Z.  as  hereinbefore  stated;  and  that  the  said 
defendant  Y.  Z.  may  be  restrained  and  enjoined  from  as- 
signing, transferring  or  otherwise  disposing  of  the  said 
policy  of  insurance  or  of  his  interest  therein,  either  the  whole 
or  any  part  thereof;  and  that  the  said  defendant,  the 
Insurance  Company  of  ,  may  be  restrained  and 

enjoined  from  assenting  to  or  ratifying  any  assignment  of 
the  said  policy  of  insurance  by  the  said  defendant  Y.  Z., 
or  from  purchasing  said  policy  of  insurance  or  any  interest 
therein  from  said  defendant  Y.  Z.,  except  under  the  order 
of  your  honorable  court;  and  that  your  orators  may  have  , 
such  further  or  other  relief  as  the  nature  of  the  case  may  re- 
quire and  as  shall  be  agreeable  to  equity: 

May  it  please  your  honors  to  grant  unto  your  orators  a 
writ  of  injunction  under  seal  of  your  honorable  court,  to  be 
directed  to  the  said  Y.  Z.  and  the  said  Insurance 

Company  of  ,  commanding  the  said  Y.  Z.  to  de- 

sist and  refrain  from  assigning,  transferring  or  otherwise 
disposing  of  the  said  policy  of  insurance  or  any  interest 


Complaints  in  Creditors'  Suits  1755 

therein;  and  commanding  the  said  company  to  desist  and 
refrain  from  assenting  to  or  ratifying  the  assignment  of  the 
said  policy  of  insurance  or  any  interest  therein  by  the  said 
Y.  Z.,  or  from  purchasing  the  said  policy  of  insurance  or  any 
interest  therein  from  the  said  Y.  Z.  [also  a  writ  of  subpoena  to 
answer,  etc.]. 

1492.  Creditor's  Bill  to  Reach  Funds  not  Attachable  at 
Law;  a  Share  of  Future  Royalties  under  a  Copyright. 

[Sustained  in  Lord  v.  Harte,  118  Mass.  271.] 

[After  the  address,  as  in  Form  83,  page  84,  the  bill  proceeded:] 

I.  That  in  the.  year  they  brought  suit  for  cer- 
tain causes  of  action  against  the  said  Y.  Z.  [judgment  debtor] 
in  the  Court  of  the  State  of  ;  and  by  the 
consideration  of  the  justices  of  said  court  duly  recovered 
judgment  against  him  for  the  sum  of  dollars,  all 
of  which  is  more  fully  shown  in  an  exemplified  copy  of  the 
judgment  roll  of  said  court,  to  which  your  orators  crave  leave 
to  refer,  and  which  they  will  produce  at  the  hearing  in  this 
cause. 

II.  That  said  judgment  remains  wholly  unpaid  and  unsat- 
isfied at  the  filing  of  this  bill,  and  that  said  Y.  Z.  owes  your 
orators  the  amount  thereof  with  interest. 

III.  That  the  said  Y.  Z.  is  an  author  of  some  reputation, 
and  has  written  works  in  prose  and  poetry,  which  have  been 
collected  and  published  in  several  volumes,  and  have  a  large 
and  extended  sale  in  the  United  States  and  elsewhere;  that 
among  the  works  so  published  are  the  following,  to  wit 
[description];  the  copyrights  whereof  under  the  laws  of  the 
United  States  are  of  value. 

IV.  And  your  orators  further  say,  that  the  said  works 
have  been  published  and  sold,  and  are  now  being  published 
and  offered  for  sale,  in  many  different  editions,  by  the  de- 
fendants, 0.,  C.  &  T. 

V.  And  your  orators  are  informed  and  believe,  and, 
therefore,  upon  their  said  information  and  belief  aver,  that 
the  sole  right  to  publish  and  sell  said  works  belongs  to  the 
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said  O.,  C.  &  T.;  that  the  copyrights  thereof  were  taken  in 
their  name  or  assigned  to  them  by  or  with  the  consent  of  the 
said  Y.  Z.,  in  consideration  of  certain  contracts  between 
them,  which  contracts  are  now  in  existence  and  are  sub- 
stantially as  follows,  to  wit,  that  in  consideration  of  their 
becoming  the  owners  of  said  copyrights,  the  said  0.,  C.  & 
T.  shall  publish  and  sell  copies  of  the  said  works,  as  may  be 
advantageous,  during  the  continuance  of  said  copyrights, 
and  out  of  such  sales  shall  pay  to  the  said  Y.  Z.  the  sum  of 
[ten  per  centum]  upon  the  retail  price  of  each  book,  by  way 
of  royalty  or  compensation,  for  the  authorship  thereof; 
that  in  said  contract  it  is  provided  that  an  account  shall 
be  stated  between  said  0.,  C.  &  T.  and  the  said  Y.  Z.  twice 
each  year,  to  wit,  in  the  months  of  [May  and  November]/ 
and  upon  said  statements  the  amounts  found  ,to  be  due  said 
Y.  Z.  are  then  payable  to  him  under  the  contracts. 

VI.  And  your  orators  are  further  informed  and  believe, 
and,  therefore,  upon  their  said  information  and  belief  aver, 
that  since  the  existence  of  said  contracts  the  said  Y.  Z.  has 
received  under  them  each  year,  as  royalty  upon  the  sale  of  his 
works,  a  large  sum  of  money,  to  wit,  more  than  the  amount 
of  his  debt  to  your  orators;  that  the  sale  of  said  works 
continues  to  be  large,  and  that  the  interest  of  the  said  Y.  Z. 
therein  is  likely  to  be  valuable  in  the  future. 

VII.  And  your  orators  say  that  the  interest  of  said  Y.  Z.  in 
the  contracts  above  mentioned,  cannot  be  come  at  to  be 
attached  or  taken  on  execution  in  a  suit  at  law  against 
Y.  Z. ;  that  the  amount  of  money  due  upon  a  proper  account- 
ing (if  anything)  from  said  0.,  C.  &  T.  to  said  Y.  Z.,  at  the 
time  of  filing  their  bill,  or  which  shall  have  become  due  at  the 
first  accounting  after  the  service  of  the  bill,  will  not  be  suffi- 
cient to  pay  the  indebtedness  of  said  Y.  Z.  to  the  plaintiffs. 

To  the  end,  therefore,  that  the  defendants  may,  if  they 
can,  show  why  your  orators  should  not  have  the  relief  hereby 
prayed,  and  may,  waiving  their  several  and  respective  oaths, 
full,  true  and  perfect  answers  make  to  all  and  singular  the 
premises,  and  more  particularly  that  the  said  O.,  C.  &  T. 
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may  full  answer  make  to  the  several  interrogatories  herein- 
after numbered  and  set  forth,  to  wit: 

1.  Whether  they  have  published,  and  now  publish  and 
offer  for  sale,  any  of  the  works  of  the  defendant  Y.  Z.,  and, 
if  so,  what  of  said  works,  and  how  many  editions  of  the  same, 
they  are  now  so  offering? 

%  Whether  they  own  the  copyrights  of  said  works,  and, 
if  they  do,  whether  said  copyrights  were  procured  to  be 
issued  to  them  by  said  Y.  Z.? 

3.  Whether  any  contracts  exist  between  them  and  said 
Y.  Z.,  and  to  annex  a  copy  of  the  same  to  their  answer  to 
this  bill? 

4.  Whether  anything  is  now  due  from  them  to  said  Y.  Z. 
under  said  contracts? 

5.  Whether  the  accounts  between  them  and  said  Y.  Z. 
are,  by  their  contracts,  to  be  settled  at  any  particular  time, 
and,  if  so,  when? 

And  that  the  said  0.,  C.  &  T.  may  be  ordered  by  this 
honorable  court  to  account  with  your  orators  for  such  sums 
of  money  as  may  now  be  due  or  hereafter  fall  due  to  said 
Y.  Z.  under  said  contracts,  until  his  debt  to  your  orators, 
with  the  interest  thereon  and  the  costs  of  this  proceeding, 
shall  be  fully  paid  and  discharged;  or  that  said  O.,  C.  &  T. 
may  be  ordered  to  pay  the  same  into  court,  subject  to  the 
order  of  this  honorable  court;  and  that  your  orators  may 
have  such  further  and  other  relief  in  the  premises  as  the 
natureof  their  case  may  require. 

May  it  please  your  honors  to  grant  unto  your  orators  a 
writ  of  subpoena  [etc.]. 

1493.  By  Judgment  Creditor,  with  Execution  Outstanding, 
against  Judgment  Debtor,  and  Chattel  Mortgagee,  who 
has  Commenced  Foreclosure  and  had  Receiver  Ap- 
pointed; to  Adjudge  Mortgage  Void,  etc.76 

I.  [Allege  recovery  and  filing  of  judgment  as  in  Form  llfi2\ 

* 

76  Adapted  from  the  complaint  in      cided  with  Stewart  v.  Beale,  7  Hun 
Beale  v.  Van  Hoesen,  heard  and  de-      (N.  Y.),  405,  aff'd,  without  opinion, 
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II.  That  on  or  about  the  day  of  ,  19  ,  an 
execution  on  said  judgment  was  duly  issued  to  the  sheriff  of 
the  county  of  ,  and  is  still  outstanding  [or  if  re- 
turned unsatisfied,  so  allege].77 

III.  That  at  the  time  of  issuing  said  execution  the  said 
defendant  [judgment  debtor]  was,  and  still  is,  the  owner  and 
in  the  possession  of  (subject  to  the  nominal  possession  of  the 
defendant  receiver  as  hereinafter  mentioned)  a  large  quan- 
tity of  machinery  and  other  personal  property  and  chattels, 
in  and  about  a  certain  mill  owned  by  him,  at  ,  in 
the  said  county  of  ,  subject,  however,  as  hereinafter 
stated,  which  machinery,  personal  property  and  chattels  is 
of  the  value  of  many  thousands  of  dollars;  that  upon  an 
examination  of  the  records  in  county,  it  appears 
that  the  aforesaid  machinery  and  personal  property  is 
apparently  incumbered,  as  follows,  viz.:  On  or  about  the 

day  of  ,  19     ,  said  [judgment  debtor]  exe- 

cuted a  mortgage  to  the  defendant  Y.  Z.  upon  the  aforesaid 
mill  and  real  estate  upon  which  the  same  stands,  to  secure 
the  sum  of  dollars  and  interest,  which  mortgage, 

by  its  terms,  professed  not  only  to  cover  said  real  estate, 
but  also  the  machinery  and  chattels  of  every  kind  upon 
said  premises,  or  connected  therewith.  Said  mortgage  was 
recorded  in  the  clerk's  office  of  the  county  of  ,  on 

the  day  of  ,  19    ,  as  a  mortgage  upon  real 

estate,  but  was  not  filed,  nor  was  any  copy  thereof  filed  in 
the  office  of  the  [clerk]  of  the  town  of  ,  where  said 

[judgment  debtor]  resided  at  the  time  said  mortgage  was  exe- 

68  N.  Y.  629.    It  was  held  that,  as  to  supplementary    proceedings    on    the 

personal  property,  the  issuance  of  the  judgment  may  properly  sue  (Brun- 

execution    creates    a    lien    without  nemer-t).  Cook,  etc.,  Co.,  180  N.  Y. 

actual  levy;  that  this  lien  is  enfor-  188),  but  not  for  a  conversion  (Ste- 

cible  in  a  court  of  equity,  unless  de-  phens  v .  Meriden  Brit.  Co.,  160  N.  Y. 

feated   by   the   intervention   of   the  168). 

rights  of  a  bona  fide  purchaser  with-  "  The  action  does  not  abate  be- 
out  notice.  cause  not  brought  to  trial  within  the 
A  creditor  cannot  attack  an  un-  life  of  the  execution.  Swartzchild, 
filed  chattel  mortgage  until  after  etc.,  Co.  v.  Mathews,  39  App.  Div. 
judgment  obtained.     A  receiver  in  477,  57  N.  Y.  Supp.  338. 
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cuted  and  delivered  to  said  defendant  Y.  Z.  until  some  time 
subsequent  to  the  day  of  ,  19    ,  when  the 

same  was  for  the  first  time  filed  as  a  chattel  mortgage  in 
the  [town  clerk's]   office  of  the  town  of  ,  where 

said  [judgment  debtor]  still  resided  at  the  time  of  such  filing,78 
[that  default  was  made  in  the  payment  of  the  moneys  se- 
cured by  said  mortgage,  or  some  portion  thereof,  before  the 
issuing  of  said  execution]. 

IV.  That  said  defendant  Y.  Z.  [chattel  mortgagee]  has  com- 
menced an  action,  which  is  now  pending  in  this  court,  for 
the  foreclosure  of  his  aforesaid  mortgage,  in  which  action 
this  plaintiff  is  made  defendant  by  virtue  of  his  holding  a 
mortgage  on  said  real  estate,  subsequent  in  respect  to  lien 
to  said  mortgage  of  said  [mortgagee],  but  which  action  does 
not,  as  plaintiff  is  advised  and  believes,  involve  the  question 
of  his  right  under  his  said  judgment  and  execution;  that  in 
said  action,  by  an  order  of  this  court,  dated  the 

day  of  ,  19     ,  the  defendant  W.  X.  was  appointed 

receiver,  not  only  of  said  real  estate,  but  of  said  machin- 
ery and  other  personal  property,  and  is  still  acting  as  such 
receiver,  and  as  such  is  in  formal  possession  of  said  personal 
property,  though  the  same  has  not  been  removed  from  said 
mill. 

V.  That  at  the  time  when  said  debt  to  this  plaintiff  was 
created,  upon  which  the  aforesaid  judgment  was  founded, 
the  said  mortgage  to  the  said  defendant  Y.  Z.  was,  so  far  as 
it  professed  to  cover  the  machinery  and  other  personal 
property,  a  secret  mortgage,  unfiled  of  record  and  unknown 
to  this  plaintiff,  and  that  he  dealt  with  and  gave  credit 
to  said  [judgment  debtor]  without  any  knowledge,  notice 
or  information  thereof;  and  that  he  is  advised  and  believes 
that  said  mortgage  to  said  defendant  Y.  Z.,  so  far  as  it  pur- 


78  A  delay  of  one  month  in  filing  a  the    plaintiff's    judgment    was    ob- 

chattel  mortgage  held  to  vitiate  it,  as  tained    does    not    give   it    validity, 

against  creditors.      Tooker  v.  Siegel-  Karst  v.  Gane,  136  N.  Y.  316;  Crouse 

Cooper  Co.,  194  N.  Y.  442.    The  fact  v.  Schoolcraft,  51  App.  Div.  160,  64 

that  the  mortgage  was  filed  before  N.  Y.  Supp.  640. 
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ported  to  cover  or  affect  personal  property,  was,  and  is, 
absolutely  void  as  against  him,  and  is  void  as  against  his 
aforesaid  judgment  and  the  execution  issued  or  the  execu- 
tions that  may  be  issued  thereon.79 

VI.  That  the  defendant  Y.  Z.,  in  his  foreclosure  action 
above  mentioned,  seeks  to  obtain  a  sale  of  both  the  real  and 
personal  property  above  described,  and  to  have  the  same 
sold  together;  that  if  such  sale  is  made  together,  the  plaintiff 
is  advised  and  believes  it  will  be  difficult,  if  not  impossible, 
to  determine  how  much  of  the  proceeds  thereof  are  the  pro- 
ceeds of  the  sale  of  the  personal  property,  and  the  rights  of 
the  plaintiff  will  thereby  be  greatly  imperiled,  if  not  wholly 
defeated;  and  he  greatly  fears  much  of  the  property  would 
be  unnecessarily  sacrificed  by  such  sale. 

VII.  That  plaintiff  is  advised  and' believes  that  by  reason 
of  the  aforesaid  apparent  lien  and  incumbrance  upon  said 
personal  property,  and  of  the  appointment  of  said  receiver 
and  his  possession  of  said  personal  property  thereunder, 
the  sheriff  of  the  county  of  is  prevented  from  seiz- 
ing and  selling  said  machinery  and  other  personal  property 
under  and  by  virtue  of  the  aforesaid  execution,  and  giving  a 
good  and  unquestionable  title  thereto  to  the  purchasers 
thereof;  that  plaintiff  has  no  sufficient  or  adequate  remedy 
at  law  by  which  his  right  under  said  judgment  and  execu- 
tion can  be  preserved  and  enforced,  and  that  il  is  necessary 
for  him  to  seek  the  intervention  of  this  court,  as  a  court 
of  equity,  to  determine  and  enforce  his  rights  under  said 
judgment  and  execution. 

Wherefore,  plaintiff  prays  that  this  court  ascertain  and 
adjudge  his  rights  as  against  and  upon  said  machinery  and 
other  personal  property,  under  and  by  virtue  of  said,  judg- 

79  Or    otherwise    show    some    ob-  void.     Gavassi  v.  Dryfoos,  110  App. 

struetion,    fraudulently    or    inequit-  Div.  99,  97  N.  Y.  Supp.  59. 
ably   interposed,    which   prevents   ■&  The    jurisdiction    of    a    court    of 

sale  under  the  lien  of  his  execution.  equity  to  grant  relief  is  not  limited 

It  is  wholly  insufficient   to   merely  to  code  provisions,   or  where  fraud 

ge  that  the  defendant  claims  a  is  involved.     Stetson  v.  Hopper,  60 


superior  right  or  lien,  which  claim  is      App.  Div.  277,  70  N.  Y.  Supp*  170. 
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ment  and  execution,  and  the  amount  due  plaintiff  thereon ; 
that  by  its  judgment  or  decree  the  aforesaid  mortgage  for 
dollars,  in  favor  of  the  defendant  Y.  Z.,  may  be 
adjudged  to  be  absolutely  null  and  void  as  against  this 
plaintiff  so  far  as  it  affects  said  machinery  and  other  per- 
sonal property;  that  a  receiver  be  appointed  in  this  action 
to  take  possession  of  said  machinery  and  other  personal 
property,  and  sell  the  same  according  to  the  rules  and 
practice  of  this  court,  and  that  a  decree  or  judgment  be 
entered  herein,  directing  said  receiver,  out  of  ]the  proceeds 
thereof,  to  pay  to  the  sheriff  of  the  county  of  ,  or  to 

this  plaintiff,  the  amount  due  on  the  aforesaid  judgment 
in  favor  of  plaintiff,  to  be  applied  on  said  execution  or  judg- 
ment, or  so  much  thereof  as  said  proceeds  will  pay,  and  pro- 
viding further  for  the  disposition  to  be  made  of  the  residue 
of  said  proceeds,  if  any  there  be;  and  that  meanwhile  the  de- 
fendants, and  each  of  them,  be  enjoined  and  restrained 
from  selling  or  otherwise  interfering  with  any  of  said  per- 
sonal property  or  machinery ;  and  for  such  other  and  further 
order,  judgment  or  relief  as  may  be  just  and  equitable  in  the 
premises,  with  the  costs  of  this  action. 

1494.  Creditor's  Bill  against  Mortgagee,  Prior  Attaching 
Creditor  and  Subsequent  Mortgagee,  to  Enforce, 
against  Surplus  on  the  Foreclosure  of  a  Prior  Mort- 
gage, the  Plaintiffs'  Attachment  on  the  Land. 

[Sustained  in  Wiggin  v.  Heywood,  118  Mass.  514.] 80 
[After  address,  as  in  Farm  83,  page  84,  the  bill  proceeded:] 
I.  That  prior  to  the  day  of  ,  19     ,  and 

at  said  date,  the  defendant  S.  T.  was  the  owner  of  certain 
real  estate  situated  in  the  city  of  ,  described  as 

follows,  viz.:  [description];  that  on  said  day  he  mortgaged 
said  property  to  the  defendant  Y.  Z.,  to  secure  the  payment 
of  dollars  on  demand,  with  interest  at  per 

cent  per  annum,  which  said  mortgage  was  duly  recorded; 

80  See,  also,  Riddle  v.  Bank  of  Montreal,  145  App.  Div.  207,  130  N.  Y. 
Supp.  15. 
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that  on  January  13th,  19  ,  all  the  right,  title  and  interest 
of  the  said  defendant  S.  T.  in  said  real  estate  was  attached 
upon  a  writ  against  him  in  favor  of  the  defendant  W.  X., 
which  said  writ  bore  date  on  said  day,  was  returnable  at 
the  term  of  the  Court  for  the  county  of 

,  in  said  year,  and  was  brought  to  recover  the 
amount  of  a  promissory  note,  dated  ,  for  the  sum 

of  dollars,   signed   by   the  said   defendant  S.   T., 

and  payable  to  the  said  defendant  W.  X.,  or  order,  on  de- 
mand; that  said  writ  was  duly  entered  in  court,  and  said 
suit  is  still  pending. 

II.  That  on  January  15th,  19  ,  the  plaintiffs  also  caused 
all  the  right,  title  and  interest  of  the  said  defendant  S.  T. 
in  said  real  estate  to  be  attached  upon  another  writ  in  their 
own  favor  brought  against  him,  which  said  writ  was  return- 
able at  the  same  term  of  said  Court,  was  duly 
entered,  and  upon  it  a  judgment  was  rendered  on  the 

day  of  ,  19    ,  in  their  favor,  against  said  defendant 

S.  T.  for  the  sum  of  dollars  damages,  and 

dollars  costs,  for  which  sums  execution  was  issued  bearing 
date  ,  19     ;  that  both  said  attachments  were  made 

by  M.  N.,  a  deputy  sheriff,  and  were  duly  recorded,  and  said 
execution  was  put  in  his  hands  for  collection  and  levy  im- 
mediately after  its  date. 

III.  That  subsequent  thereto,  and  on  ,  19  ,  the 
said  defendant  Y.  Z.,  for  a  breach  of  the  condition  of  said 
mortgage,  and  acting  under  the  power  of  sale  contained 
therein,  sold  and  conveyed  said  real  estate  to  one  0.  P.,  and 
gave  him  an  absolute  title  thereto;  that  the  said  power  of 
sale  was  as  follows :  [Setting  it  forth.] 

IV.  That  the  amount  for  which  said  property  was  sold 
by  the  said  defendant  Y.  Z.  was  dollars,  which 
left  in  his  hands  as  proceeds  of  said  land,  after  retaining  all 
sums  then  secured  by  said  mortgage  deed,  together  with 
interest  and  all  costs  and  expenses,  the  sum  of  dol- 
lars, or  thereabouts,  which  represented  the  interest  of  said 
defendant  S.  T.  in  said  real  estate,,  and  was  subject  to  the 
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same  disposition,  appropriation  and  use  as  said  land  would 
have  been  if  it  had  not  been  sold. 

V.  That  by  reason  of  plaintiffs'  attachment  of  said  land, 
as  aforesaid,  they  acquired  a  lien  upon  it,  and  upon  the  pro- 
ceeds of  its  sale,  which  was  perfected  and  took  effect  ab- 
solutely when  said  execution  was  issued  and  put  in  the 
hands  of  said  M.  N.  for  levy  upon  the  property  and  for 
collection  as  aforesaid.  And  the  said  M.  N.  [deputy  sheriff], 
on  ,  19     ,  by  virtue  of  said  execution,  made  de- 

mand upon  the  said  defendant  Y.  Z.  for  said  money,  the 
proceeds  of  said  lands,  in  order  that  he  might  levy  upon  it 
and  therewith  satisfy  said  execution,  and  thereupon  the 
plaintiffs  had  a  right  to  have  said  money  paid  over  and 
applied  in  satisfaction  of  their  said  execution,  except  so 
much  thereof  as  might  be  needed  to  satisfy  such  judgment 
as  the  said  defendant  W.  X.  might  recover  against  the  said 
defendant  S.  T.  upon  his  said  suit,  if  any,  all  of  which,  to- 
gether with  all  the  other  facts  alleged  in  this  bill,  the  said 
defendant  Y.  Z.  knew  and  was  informed  of  in  due  time  to 
save  all  rights  of  the  parties.  But  the  said  defendant  Y.  Z. 
refused  to  comply  with  said  demand  or  to.  pay  over  said 
money  when  requested,  or  in  any  way  to  allow  the  plaintiffs 
to  have  the  benefit  of  said  moneys  or  to  satisfy  their  judg- 
ment or  execution  therefrom,  but  alleged  that  said  money 
belonged  to  and  was  claimed  by  the  defendant  U.  V.,  to 
whom  the  said  defendant  S.  T.  made  another  mortgage  upon 
said  real  estate  on  ,  19    ,  to  secure  payment  of  the 

sum  of  dollars  on  demand,  with  interest  at 

per  cent,  which  said  sum  remains  wholly  unpaid. 

Wherefore,  inasmuch  as  the  plaintiffs  are  entirely  reme- 
diless at  the  common  law,  but  can  only  have  relief  in  equity, 
to  the  end,  therefore,  that  the  defendants  Y.  Z.,  W.  X.  and 
U.  V.  may  full,  true  and  perfect  answer  make,  but  not  under 
oath,  and  that  the  said  defendant  Y.  Z.  may  be  ordered 
and  decreed  by  this  honorable  court  to  pay  over  said  money 
to  the  plaintiffs  in  satisfaction  of  their  said  judgment  and  of 
their  execution,  and  that  the  plaintiffs  may  have  such  other 
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and  further  relief  as  the  nature  of  the  case  may  require, 
and  to  your  honors  shall  seem  meet:  [Prayer  for  subpoena]. 

1495.  By  Trustee  in  Bankruptcy  to  Recover  Property,  or 
its  Value,  in  the  Case  of  a  Voidable  or  Fraudulent 
Transfer.81 

[Under  Bankruptcy  Law,  §§  60  or  70.] 

I.  [Allege  plaintiff's  appointment  as  in  Form  115.] 

II.  That  at  all  the  times  hereinafter  mentioned,  said 
M.  N.  [bankrupt]  was  wholly  insolvent;  that  on  or  about  the 

day  of  ,  19     ,  [and  within  four  months  prior 

to  the  adjudication  in  bankruptcy  of,  said  M.  N.] 82  said  M. 
N.  transferred  and  delivered  to  the  defendant,  who  was  at  the 
time  an  unsecured  creditor  of  said  M.  N.  in  the  sum  of  about 

dollars,  the  following  property:  {description].*3 

III.  [7/  plaintiff  is  invoking  §  60  of  the  Bankruptcy  Act:] 
That  said  transfer  effected  a  preference  in  favor  of  the  de- 
fendant over  other  creditors  of  said  M.  N.  of  the  same 
class,84  that  at  the  time  of  said  transfer  defendant  knew 
that  said  M.  N.  was  wholly  insolvent,  and  knew  [or,  had 


81  Under  the  1910,  amendment  to 
the  National  Bankruptcy  Act,  a 
trustee  in  bankruptcy  has  all  the 
rights  of  judgment  creditors  with 
executions  unsatisfied. 

See  Form  186,  for  a  precedent  to 
recover  money  paid  to  the  creditor, 
within  four  months  of  the  bankruptcy 
adjudication. 

The  precedent  is  adapted  from 
Allen  v.  Gray,  201  N.  Y.  504,  and 
Plumb  v.  Lyell  Ave.  Lumber  Co., 
202  N.  Y.  617.  The  state  courts 
have  jurisdiction  of  the  action  by 
the  trustee.  Bardse  v.  Hawarden 
Bank,  178  U.  S.  524. 

Whether  the  action  is  brought 
under  §  60  or  under  §  70  of  the  Act, 
it  is  held  in  New  York  that  the  ac- 
tion is  at  law;  the  trustee  may  prop- 
erly demand  simply  a  money  judg- 
ment,  or  if  he  sues  to  recover  the 


specific  property  may  frame  his 
demand  as  in  replevin.  See  Allen  v. 
Gray,  supra.  The  action  must  be 
tried  by  a  jury,  unless  a  jury  is 
waived.  Id.  The  authorities  in 
other  States  and  federal  courts  are 
not   uniform. 

Actions  under  the  two  sections 
are  properly  joined.  Pratt  v.  Chris- 
tie, 95  App.  Div.  282,  88  N.  Y.  Supp. 
585. 

82  Only  essential  if  plaintiff  is 
proceeding  under  §  60,  and  is  not 
charging  fraud  but  an  illegal  pre- 
ference as  the  result  of  the  transfer. 

83  If  the  action  is  to  recover  the 
specific,  property,  it  should  be  de- 
scribed with  the  usual  particularity 
of  a  complaint  in  replevin. 

84  Such  an  allegation  is  essential. 
Schreyer  v.  Cit.  Nat.  Bank,  74  App. 
Div.  478,  77  N.  Y.  Supp.  494. 
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reasonable  cause  to  believe]  that  the  said  transfer  was  made 
with  intent  to  effect  a  preference  in  his  favor,  and  to  enable 
defendant  to  obtain  a  greater  percentage  upon  his  debt 
than  other  creditors  of  said  M.  N.  of  the  same  class. 

IV.  That  by  reason  of  said  transfer  said  M.  N.  would 
obtain  [full  payment]  of  his  said  debt,  and  the  other  unse- 
cured creditors  of  said  M.  N.  of  the  same  class  would  receive 
out  of  the  remaining    assets   payment  of  not  to  exceed 

per  cent  of  their  several  claims. 

V.  That  plaintiff  has  duly  demanded  of  defendant  the  sur- 
•ender  to  plaintiff  of  said  property,  and  that  defendant  ac- 
count to  plaintiff  therefor,  which  demand  has  been"  refused 
by  defendant;  that  said  property  so  transferred  is  of  the 
value  of  dollars. 

[7/  plaintiff  is  proceeding  under  §  70  of  the  Bankruptcy  Act, 
and  is  claiming  fraud  in  the  transfer,  the  allegations  of  para- 
graphs III,  IY  and  V  should  be  changed  to  correspond  with 
the  precedents  in  this  chapter  in  actions  by  judgment  creditors.] 

Wherefore  [etc.;  plaintiff  may  demand  a  money  judgment, 
or  he  may  demand  possession  of  the  property  or  its  value  in  the 
alternative  as  in  Replevin]. 

II.  BY    ASSIGNEES     AND     GENERAL     CREDITORS 

1496.  By  Assignee  for  Benefit  of  Creditors,  to  Set  Aside  a 
Conveyance  by  Assignor  on  the  Ground  of  Fraud 
and  Inadequacy  of  Consideration.85 

I.  [Allege  general  assignment  to  plaintiff  as  in  Form  SI, 
ante,  page  4S-] 86 

85  See  N.  Y.  Pers.  Prop.  Law,  §  19;  This   precedent   is   adapted   from 

Real  Prop.  Law,  §  268.  McMahon  v.  Allen,   35  N.   Y.  403, 

Other   ferms    by    an    assignee    to  where  plaintiff  prevailed, 

set    aside    fraudulent    conveyances,  *  In  suing  to  enforce  a  claim  owing 

confessions    of    judgment,    etc.,    by  to  the  assignor,  the  assignment  may 

the  assignor,  or  to  enforce  convey-  be    more    informally    pleaded    than 

ance  to  him  of  property  paid  for  by  when    suing    to    establish    a    right 

assignor  and  held  by  another,  may  under  it  as    against  the   assignor's 

readily     be     adapted    from    forms  creditors.     See  note  to  Form  31,  ante, 

given  in  actions  by  judgment  credi-  p.  43. 
tors  in  this  chapter. 
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II.  That  prior  to  the  making  of  said  assignment,  and  on  or 
about  the  day  of  ,  19  ,  one  M.  N.,  the 
[mother]  of  said  [assignor]  died  at  the  city  of  , 
leaving  a  last  will,  which  was  duly  admitted  to  probate 
by  the  surrogate  of  the  county  of                ,  on  the 

day  of  ,  19     ;  that  in  and  by  said  will  said  M.  N. 

made  the  following  devise  to  the  said  [assignor:  quoting  pro- 
vision, or  stating  its  substance]. 

III.  [Allege  facts  bearing  on  the  question  of  fraud  or  over- 
reaching conduct  on  the  part  of  defendant,  as:]  That  at  the 
time  of  his  said  mother's  death  the  said  [assignor]  was  ab- 
sent from  the  city  of  ,  a  mariner  on  the  high  seas, 
and  continued  so  absent  until  the  month  of  ,  19  , 
when  he  returned  to  the  city  of  ;  that  said  [assignor] 
was  entirely  unacquainted  with  the  situation  of  his  affairs 
or  his  rights  under  his  said  mother's  will  and  also  in  abject 
distress  and  want. 

IV.  That  the  defendant  is  the  brother  of  said  [assignor]; 
that  while  said  [assignor]  was  away  the  said  defendant  set  up 
and  pretended  that  he  had  authority  to  act  for  him,  and, 
as  such,  did  assume  to  act  as  his  agent  in  fact,  and  did  re- 
ceive about  dollars  over  and  above  all  disburse- 
ments, which  were  the  proper  moneys  of  the  said  [assignor], 
in  which  sum  the  defendant  was  indebted  to  the  said  [as- 
signor], besides  interest,  at  the  time  of  his  said  return  to 

V.  That,  within  a  few  days  after  the  said  [assignor's]  re- 
turn to  the  city  of  as  aforesaid,  and  while  the  de- 
fendant was  so  in  debt  unto  the  said  [assignor]  for  moneys 
collected  for  him,  and  while  said  [assignor]  was  unacquainted 
with  the  state  of  his  said  affairs,  and  while  he  was  suffering 
under  the  pressure  of  want,  this  plaintiff  has  been  informed 
and  believes  that  the  said  defendant,  with  intent  to  induce 
the  said  [assignor]  to  convey  to  him  his  share,  falsely  and 
fraudulently  represented  to  said  [assignor]  that  his  interest 
in  his  mother's  estate  was  of  little  or  no  value;  that  he, 
the  defendant,  did  not  owe  the  said  [assignor]  anything, 


Complaints  in  Creditors'  Suits  1767 

and  that  the  sum  of  money  which  the  defendant  offered 
him  for  his  interest  in  the  same,  to  wit,  dollars,  was 

far  greater  in  value  than  the  said  interest,  and  that  he  would 
always  assist  and  protect  him,  and,  by  other  entreaties  and 
persuasion,  did  induce,  entice  and  persuade  the  said  [as- 
signor] to  execute  unto  him,  the  defendant,  for  said  sum  of 
dollars,  a  conveyance  and  deed  of  all  and  singular 
his  aforesaid  interest  in  his  said  mother's  estate  and  to  release 
him  from  said  debt,  concealing  from  said  [assignor]  the  true 
state  of  his  affairs  under  his  mother's  will  as  well  as  the  true 
value  of  his  said  interest  thereunder;  that  the  said  [assignor] 
has  long  since  squandered  said  sum  so  paid  by  the  defendant, 
and  he  is  now  entirely  insolvent. 

VI.  That  said  deed  was  recorded  in  liber  of  Con- 
veyances, page  ,  in  the  office  of  the  [register  of 
deeds]   for  the  county  of               on  the  day  of 

,19     . 

VII.  That  at  the  time  of  the  said  sale  and  conveyance, 
the  said  [assignor]  had  creditors  to  an  amount  exceeding 

dollars,  who  were  hindered,  defrauded  and  de- 
layed by  said  conveyance,  and  that  they  have  no  remedy 
unless  by  the  aid  of  this  court;  that  the  aforesaid  share  and 
interest  of  the  said  [assignor]  in  the  property  conveyed, 
was,  in  the  judgment  of  the  plaintiff,  worth  dollars, 

and  has  produced,  and  was  and  is  capable  of  producing,  a 
yearly  income  of  at  least  dollars,  over  and  above 

all  expenses. 

VIII.  That  the  consideration  paid  by  said  defendant  to 
said  [assignor]  was  only  dollars  over  and  above  the 
sum  that  the  said  defendant  had  collected  as  aforesaid, 
and  at  that  time  owed  unto  said  [assignor]. 

IX.  That  such  sale  was  instigated  and  procured  by  the 
said  defendant  by  fraudulent  artifices,  and  by  the  extreme 
pressure  of  want  and  necessity,  under  which  the  said  [as- 
signor] then  labored; -and  also  by  a  concealment  from  said 
[assignor]  of  the  actual  state  of  his  affairs,  wherein  defendant 
had  acted  as  his  agent,  and  for  a  trifling  and  inadequate 


1768  Abbott's  Forms  op  Pleading 

consideration;  that,  at,  the  time  of  the  said  sale,  the  said 
[assignor]  was  not  aware  of  the  trifling  and  inadequate  na- 
ture of  said  consideration,  but  was  entirely  beguiled  and 
deceived  by  the  fraudulent  artifices  and  representations  of 
said  defendant. 

X.  That  the  said  [assignor]  for  about  seven  years  before 
his  said  return  on  the  day  of  ,  19    ,  had 

followed  the  avocation  of  a  mariner,  in  which  he  had  en- 
gaged when  seventeen  years  of  age,  and,  at  the  time  he  con- 
veyed his  aforesaid  interest  in  his  mother's,  estate  to  said 
defendant  was  only  years  of  age,  and  was  entirely 

unacquainted  with  business  and  affairs  as  they  were  man- 
aged on  land;  and,  by  the  nature  of  his  pursuit,  had  ac- 
quired a  reckless  and  improvident  mode  of  life,  and  was 
easily  led  and  persuaded  to  do  foolish  and  improvident  acts; 
of  all  which  facts  the  said  defendant  was  well  aware,  and 
took  advantage  of  the  same  when  he  bargained  with  him 
as  aforesaid. 

That  the  interests  of  the  said  [assignor]  in  said  premises, 
so  conveyed,  were  at  the  time  of  such  conveyance  worth  at 
least  dollars,  and  are  now  worth  at  least 

dollars,  and  were  at  all  times  aforesaid  known  to  the  de- 
fendant to  be  worth  such  sum. 

Wherefore,  the  said  plaintiff  prays  judgment  that  an 
injunction  may  be  granted,  restraining  the  said  defendant 
from  interfering  with  the  said  assigned  premises,  and  from 
collecting  or  receiving,  directly  or  indirectly,  or  from  inter- 
fering in  any  way  with  that  share  of  the  rent  of  the  premises 
No.  street,  which  would  have  continually  apper- 

tained to  the  interest  of  said  [assignor]  in  case  he  had  not 
made  his  said  conveyance  of  the  same  to  said  defendant, 
or  to  any  one  else;  that  a  receiver  of  said  interest  of  said 
[assignor]  in  his  said  mother's  estate  may  be  appointed, 
with  the  usual  powers  of  receivers  in  like  cases;  that  the 
said  conveyance  may  be  set  aside  as"  fraudulent  and  void, 
and  as  made  without  adequate  consideration;  that  the  de- 
fendant  be   ordered,   adjudged   and   decreed,   upon   such 
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terms  as  may  be  equitable,  to  convey  unto  the  plaintiff, 
as  assignee  as  aforesaid,  the  said  interest  of  the  said  [as- 
signor] in  his  mother's  estate,  for  the  benefit  of  his  creditors; 
and  also  that  the  said  defendant  may  be  adjudged  and  held 
to  account  unto  the  plaintiff,  as  such  assignee,  for  the  mon- 
eys he  owed  unto  the  said  [assignor]  at  the  time  of  such  con- 
veyance to  the  defendant  as  aforesaid;  and  that  he  be  ad- 
judged and  decreed  also  to  account  to  the  plaintiff  as  such 
assignee  for  such  interest  and  rental  of  said  interest  of  [as- 
signor] in  his  mother's  estate,  which  have  been  received  by 
the  said  defendant  since  said  conveyance;  and  that  the 
plaintiff  may  have  such  other  and  further  relief  as  is  just 
and  equitable,  with  costs  of  the  action.87 

1497.  By  Assignee  for  the  Benefit  of  Creditors,  to  set  Aside 
a  Transfer  made  with  the  Intent  to  Create  Preferences 
in  Excess  of  the  Amount  Permitted  by  Statute.88 

I.  [Allege  general  assignment  to  plaintiff  as  in  Form  31.] 

II.  That  for  several  months  prior  to  said  assignment, 
said  defendant  [assignor]  was  insolvent,  and  has  so  remained; 
that  on  or  about  the  day  of  ,  19  ,  and  im- 
mediately prior  to  said  general  assignment  and  in  contem- 
plation thereof,  and  with  the  intent  and  for  the  purpose  of 
evading  the  restrictions  imposed  by  the  laws  relating  to  such 
general  assignments  and  of  effecting  preferences  to  an  ex- 
tent greatly  in  excess  of  the  amount  allowed  thereby,  said 

87  The  general  creditors  may  sue,  or  held  that  the  complaint  was  sum- 
one  may  sue  in  behalf  of  all,  upon  the  cient,  and  that  causes  of  action  were 
assignee's  refusal  so  to  do,  making  not  improperly  united;  that  the 
the  assignee,  the  debtor  and  the  assignee  might  properly  make  the 
transferees  parties  defendant,  and  various  preferred  transferees  par- 
alleging  demand  upon  assignee  and  ties  defendant  in  a  single  action  in 
his  refusal.  Spelman  v.  Freedman,  equity  to  reach  the  assets  trans- 
130  N.  Y.  427.  For  form  of  allega-  ferred  in  violation  of  the  general 
tion  when  assignee  is  made  a  party  assignment   law. 

defendant,  see  post,  Form  1500.  See,    also,    Form    1500,    where    a 

88  Adapted  from  the  complaint  in  general  creditor  sues  on  behalf  of 
Wile  v.  Cauffman,  39  App.  Div.  206,  all  the  creditors  after  refusal  of  the 
57  N.  Y.  Supp.  240,  where  it  was  assignee  to  sue. 
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defendant  [assignor]  paid  over  moneys,  and  transferred 
property  consisting  mainly  of  outstanding  accounts  owing 
to  him,  of  the  amount  or  value  of  dollars,  to  the 

following  defendants  and  in  the  following  amounts  [specify- 
ing payments  and  transfers  made  to  each]. 

III.  That  prior  to  the  commencement  of  this  action 
plaintiff  duly  demanded  that  the  defendants  [transferees] 
pay  over  to  plaintiff  the  money  and  property  severally  re- 
ceived by  them  as  aforesaid,  but  said  demand  was  in  each 
instance  refused. 

IV.  That  plaintiff  has  converted  all  of  the  assets  of  the 
assigned  estate  into  money,  and  the  total  net  amount  does 
not  exceed  the  sum  of  dollars,  after  deducting  ex- 
penses of  adminstration;  that  at  the  time  of  said  assign- 
ment the  defendant  [assignor]  was  indebted  to  creditors  to 
an  amount  aggregating  at  least  dollars. 

V.  That  the  aforesaid  payments  and  transfers  so  made  by 
the  defendant  [assignor]  to  the  other  defendants  herein  were 
in  effect  preferences,  and  were  made  in  violation  of  the 
aforesaid  statutes  and  contrary  to  their  provisions;  that  at 
the  time  of  said  payments  and  transfers  the  defendants  to 
whom  said  transfers  and  payments  were  made  had  knowl- 
edge that  the  defendant  [assignor]  was  insolvent  and  about 
to  make  a  general  assignment,  and  knew  that  such  pay- 
ments and  transfers  were  made  in  contemplation  of  such 
assignment,  and  knew  that  preferences  were  intended  and 
effected  thereby. 

Wherefore,  plaintiff  demands  judgment  that  the  afore- 
said payments  and  transfers  be  adjudged  contrary  to  the 
provisions  of  law  regulating  assignments  for  the  benefit 
of  creditors,  and  in  fraud  of  the  rights  of  the  unsecured  credi- 
tors of  said  defendant  [assignor]  and  void  as  to  the  plaintiff 
to  the  extent  that  said  payments  and  transfers  amount  in 
the  aggregate  to  more  than  [one-third]  of  the  assets  of  the  de- 
fendant [assignor],  and  that  the  other .  defendants  be  re- 
quired to  account  for  the  moneys  and  other  property  re- 
ceived from  the  defendant  [assignor]  as  aforesaid,  and  for 
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all  proceeds  arising  therefrom,  according  to  the  rights  of 
the  plaintiff  as  against  said  defendants  or  any  of  them,  and 
that  plaintiff  have  such  other  and  further  relief  as  may  be 
just  with  costs  of  this  action. 

1498.  By  Attaching  Creditors,  against  Debtor  and  Fraudu- 
lent Judgment  Creditor;  Joining  Sheriff  who  has 
Levied  under  Prior  Execution,  and  asking  Injunction 
till  Plaintiffs  may  Obtain  Judgment  and  Attack  the 
Fraudulent  Judgment.89 
[Sustained  in  People  ex  rel.  Cauffman  v.  Van  Buren,  136 

N.  Y.  252;  Tannebaum  v.  Rosswog,  22  Abb.  N.  C.  346,  6 

N.  Y.  Supp.  578.] 

I.  [Allege  partner ship  of  any  of  the  parties^  as  in  Form 
91] 

II.  [Allege  capacity  of  defendant  sheriff,  as  in  Form  i!t.2l\ 

III.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  [debtor]  was  indebted  to  the  plaintiff  in  the 
sum  of  dollars,  for  [briefly  state  character  of  debt],  and 
said  plaintiff  did,  on  said  day,  commence  an  action  in  the 

Court  against  said  defendant  [debtor]  to  recover  said 
sum.  [If  two  or  more  attaching  creditors  have  united  in  the 
action,  set  forth  similar  statements  of  the  indebtedness  to  each, 
and  commencement  of  action.] 

IV.  That  said  action  is  [or,  all  of  said  actions  are]  pending, v 
and  no  part  of  the  claim  [or,  claims]  therein  has  been  paid. 

V.  That  in  the  said  action,  on  applications  of  the  plain- 

83  This  action  may  be  maintained  attaching  creditor  to  set  aside  fraud- 
only  where  special  circumstances  ulent  transfers  or  to  reach  equitable 
exist  requiring  the  court's  protec-  assets.  An  exception,  however,  seems 
tion.  If  the  attachment  levy  pre-  to  be  recognized  when  the  property 
ceeded  the  levy  under  the  execution  is  capable  of  manual  delivery,  and 
the  action  will  riot  lie.  Hart  v.  is  actually  in  the  sheriff's  possession 
Clarke  &  Co.,  194  N.  Y.  404;  Whit-  under  executions  alleged  to  have 
ney  v.  Davis,  148  id.  256.  been   issued   on   judgments   fraudu- 

The   general   rule   is   well   settled  lent    as   to    the   attacking   creditor, 

that    until    recovery    of    judgment  See  Hart  v.  Clarke  &  Co.,  Lim.,  127 

and  issuing  of  execution,  no  equitable  App.,Div.  679,  111  N.  Y.  Supp.  886, 

action    can    be    maintained    by    an  aff 'd  194  N.  Y.  403. 
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tiffs  therein,  and  upon  affidavits  duly  presented,  showing 
to  the  satisfaction  of  the  judge  to  whom  the  applications 
were  made  that  the  said  defendant  [debtor]  had  removed 
or  disposed  of  his  property  with  intent  to  defraud  his  credi- 
tors, including  these  plaintiffs,  and  upon  undertakings 
duly  given  and  approved,  as  provided  by  law,  an  attach- 
ment was  duly  granted  in  each  of  the  above-mentioned 
actions  on  the  day  of  ,   19     ,  wherein 

and  whereby  the  defendant  [sheriff]  was  directed  and  com- 
manded to  attach  and  keep  so  much  of  the  property  within 
his  county  which  the  defendant  [debtor]  had  and  which  he 
might  have,  at  any  time  before  final  judgment  in  said  ac- 
tions, as  will  satisfy  the  said  several  plaintiffs'  claims  and 
demands  therein,  with  costs  and  expenses. 

VI.  That  the  said  attachments  were  duly  delivered  to  the 
defendant  ,  as  such  sheriff,  on  the  said  days  on 
which  they  were  issued,  and  in  pursuance  thereof  the  said 
sheriff  did  forthwith  attach  a  large  amount  of  property  be- 
longing to  the  defendant  [debtor,  consisting  of  his  stock  in 
trade],  and  duly  served  copies  of  warrants  and  affidavits, 
upon  which  the  same  were  granted,  upon  the  person  found 
in  possession  of  the  property,  and  the  liens  of  the  said  several 
attachments  have  been  preserved,  and  the  said  defendant 
sheriff  was,  and  since  has  been,  and  now  is,  in  possession  of 
the  said  property  by  virtue  of  said  warrants  of  attach- 
ment. 

VII.  That  the  defendant  [debtor],  acting  in  collusion  with 
the  defendant  [name],  she  being  the  wife  of  the  defendant 
[debtor],  procured  a  judgment  against  the  said  defendant 
[debtor]  or  an  offer  thereof,  and  said  judgment  was  duly 
entered  in  the  office  of  the  clerk  of  the  county  of  ', 
on  the  day  prior  to  said  attachments  and  levy  thereunder,  to 
wit,  on  the  day  of  ,  19  ;  that  the  action 
in  which  said  judgment  was  entered  was  brought  in  the 

Court,  and  a  copy  of  said  judgment  is  hereunto 
annexed  marked  u  A,"  and  made  a  part  of  this  complaint. 

VIII.  That  immediately  after  the  entry  of  said  judg- 
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ment,  an  execution  was  issued  thereon  to  the  said  sheriff, 
and  said  sheriff  on  said  day  [prior]  seized  the  aforesaid 
property  of  the  said  defendant  [debtor]  thereunder;  that 
said  property  is  only  sufficient  in  value  to  cover  said  judg- 
ment, which  amounts  to  dollars,  and  plaintiffs 
allege  on  information  and  belief  that  the  defendant  [debtor] 
has  no  other  property  out  of  which  the  plaintiffs'  claims  can 
be  satisfied;  that  the  judgment,  execution  and  levy  afore- 
said in  favor  of  the  defendant  [wife  of  debtor]  constitute  an 
incumbrance  upon  said  property,  and  prevent  plaintiffs 
from  enforcing  their  attachments  thereon,  and  will  preju- 
dice plaintiffs'  liens  upon  any  judgments  which  they  may 
hereafter  obtain. 

IX.  That  the  said  defendant  sheriff,  by  virtue  of  said 
incumbrance,  consisting  of  said  judgment,  execution  and 
levy,  refuses  to  recognize  the  liens  of  plaintiffs'  said  attach- 
ments and  claims  that  they  are  subject  to  the  lien  of  said 
judgment,  execution  and  levy. 

X.  That  said  judgment  in  favor  of  the  defendant  [wife  of 
debtor]  is  fraudulent  and  void  as  against  the  creditors  of  said 
defendant  [debtor],  in  that  the  defendant  [debtor]  was  not 
then  indebted  to  the  defendant  [wife]  in  any  sum  whatso- 
ever, but  that  they  procured  the  said  judgment  to  be  en- 
tered in  order  to  defeat  the  claims  of  the  plaintiffs  and  other 
creditors  of  the  defendant  [debtor];  that  the  complaint  upon 
which  said  judgment  was  entered  charges  that  the  defend- 
ant [wife]  loaned  to  the  defendant  [debtor]  the  sum  of 
dollars  on  or  about  the  day  of  ,  19  ;  that 
said  allegation  is  false  and  untrue,  and  that  no  such  sum  has 
been  in  truth  loaned  by  the  defendant  [wife]  to  the  defendant 
[debtor]. 

XI.  That  the  defendant  [debtor]  is  irresponsible,  and  of 
insufficient  means,  outside  of  the  property  so  as  aforesaid 
in  the  possession  of  the  defendant  sheriff,  to  satisfy  any  judg- 
ments which  plaintiffs  may  hereafter  obtain  in  their  said 
actions. 

XII..  That  the  defendants  [debtor  and  wife]  have  entered 
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into  a  conspiracy,  resulting  in  the  aforesaid  judgment,  by 
which  they  intend  to  allow  the  defendant  [wife]  to  realize 
the  entire  assets  of  the  defendant  [debtor]  by  reason  of  said 
judgment,  for  the  future  use  and  benefit  of  the  defendant 
[debtor],  and  in  fraud  of  the  rights  of  their  creditors,  includ- 
ing these  plaintiffs. 

XIII.  That  the  defendant  ,  as  sheriff  aforesaid, 
is  about  to  sell  the  aforesaid  property  under  the  execution  so 
as  aforesaid  issued  upon  said  fraudulent  judgment,  and 
unless  restrained  he  will  be  obliged  to  satisfy  said  execution 
out  of  the  proceeds  of  the  sale  thereof,  and  these  plaintiffs 
will  be  remediless,  as  such  proceeds  will  not  be  sufficient 
to  pay  the  fraudulent  judgment  and  satisfy  the  aforesaid 
claims  of  these  plaintiffs. 

XIV.  That  plaintiffs  are  thus  hindered  and  delayed  from 
enforcing  their  claims  under  said  attachments  and  the  liens 
obtained  thereunder,  and  in  consequence  of  said  fraudulent 
judgment  and  the  execution  issued  thereon,  the  said  at- 
tachments are  of  no  pecuniary  benefit,  unless  the  aforesaid 
judgment  is  declared  fraudulent  and  void  as  against  these 
plaintiffs;  that  these  plaintiffs  are  prosecuting  their  several 
actions  in  which  attachments  are  issued,  as  aforesaid,  with 
all  due  diligence  and  without  delay. 

XV.  That  the  plaintiffs  are  unable  to  attack  the  validity 
of  said  judgment  aforesaid  in  favor  of  the  defendant  [wife] 
without  having  obtained  judgments  upon  their  said  claims; 
that  plaintiffs  will  be  unable  to  obtain  their  judgments  in 
time  to  prevent  distribution  by  said  defendant  sheriff  of 
the  proceeds  of  the  property  so  to  be  sold  by  said  sheriff 
under  the  fraudulent  judgment. 

Wherefore,  plaintiffs  demand  judgment: 
1.  That  the  defendants  herein,  and  each  of  them,  be  re- 
strained and  enjoined  from  receiving,  and  the  defendant 
sheriff  be  enjoined  from  paying  out,  any  of  the  proceeds  real- 
ized from  the  sale  of  the  said  property,  and  said  proceeds  be 
held  by  the  defendant  sheriff  or  be  deposited  with  the  clerk 
of  this  court  until  the  plaintiffs  herein  are  able  to  obtain 
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judgments  on  their  actions  so  pending,  and  in  which  at- 
tachments have  been  issued ; 

2.  That  plaintiffs  have  a  reasonable  time,  to  be  deter- 
mined by  this  court,  in  which  to  procure  their  said  several 
judgments  in  said  pending  actions,  provided  that  the  de- 
fendants shall  not  unnecessarily  delay  the  same; 

3.  That  plaintiffs  have  such  other  and  further  relief  as 
may  be  just  and  proper,  and  the  costs  of  this  action. 

1499.  By  General  Creditor,  on  Behalf  of  All,  to  Set  Aside 
a  Transfer  of  Goods  in  Bulk. 

[Under  Personal  Property  Law,  §  44;  complaint  sustained 
in  Klein  v.  Maravales,  219  N.  Y.  383.] 90 
[Commencement  as  in  Form  19,  page  34-] 91 

I.  [Show  that  plaintiff  was  a  creditor  at  the  time  of  the 
transfer,92  as:]  That  at  all  the  times  hereinafter  mentioned 
plaintiff  was  and  still  is  a  creditor  of  the  defendant  Y.  Z.,  on 
account  of  [briefly  state,  as]  goods  theretofore  sold  and  de- 
livered by  plaintiff  to  said  Y.  Z.,  at  his  request,  at  the 
agreed  price  and  of  the  reasonable  value  of  dollars, 
no  part  of  which  has  been  paid.93 

II.  That   heretofore   and   prior   to    the  day    of 

,  19     ,  said  defendant  Y.  Z.  was  engaged  in  the 
business  of  [state],  at  ,  in  the  State  of  New  York. 

III.  That  on  said  day  of  ,  19  ,  said 
defendant  Y.  Z.  sold  and  transferred  to  the  defendant,  W.  X., 
the  said  business,  together  with  the  goods,  wares,  merchan- 
dise and  fixtures  u  thereof  in  bulk,  by  a  bill  of  sale  dated 

90  Overruling  Wright  v.  Hart,  92  The  statute  can  be  invoked  only 
182  N.  Y.  330,  where  a  substanti-  by  a  creditor  who  was  such  at  the 
ally  similar  statute  had  been  held  time  of  the  transfer.  Apex  Leasing 
unconstitutional.  The  statute  re-  Co.  v.  Litke,  173  App.  Div.  323,  159 
quires  an  action  in  equity,  and  may  N.  Y.  Supp.  707. 

not  be  invoked  by  means  of  a  sum-  93  It  is  not  essential  that  plaintiff 

mary     application    to     the     court,  should    be    a    judgment    creditor. 

Matter  of  Perman,   172  App.  Div.  Touris  v.  Karantzalis,  170  App.  Div. 

14,  157  N.  Y.  Supp.  971.  42,  156  N.  Y.  Supp.  526. 

91  The  action  should  be  brought  by  94  The  statute  does  not  apply  to  a 
the  creditor  in  behalf  of  all.  Mat-  sale  of  fixtures  alone,  but  only  in 
ter  of  Perman,  supra.  connection  with  the  sale  of  a  stock 
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the  day  of  ,  19    ,  and  filed  in  the  office  of 

the  (register)  of  the  county  of  on  the  day  of 

,  19  ;  that  said  transfer  and  sale  were  not  made 
in  the  ordinary  course  of  trade,  or  in  the  regular  prosecu- 
tion of  the  business  of  the  defendant  Y.  Z.,  and  are  fraudu- 
lent and  void  as  against  plaintiff  and  the  other  existing 
creditors  of  the  defendant  Y.  Z. 

IV.  That  the  defendant  W.  X%  did  not,  five  days  prior  to 
the  said  purchase  and  sale,  give  notice  thereof  to  plaintiff, 
and  the  defendant  W.  X.  entirely  failed  to  comply  with  the 
requirements  or  do  any  of  the  things  prescribed  in  §  44  of 
the  Personal  Property  Law  to  render  valid  such  sale  of 
property  in  bulk. 

V.  That  defendant  W.  X.  is  therefore  accountable  and 
responsible  to  the  plaintiff  and  to  all  other  existing  creditors 
similarly  situated,  to  the  extent  of  the  value  of  all  the  said 
goods,  wares,  merchandise  and  fixtures  included  in  defend- 
ant's said  purchase  and  received  by  him  from  the  defend- 
ant Y.  Z.  by  virtue  of  said  attempted  transfer  and  sale  in 
bulk. 

Wherefore  plaintiff  demands  judgment:  (1)  That  the 
defendant  W.  X.,  or  some  person  to  be  selected  by  the  court, 
be  appointed  a  receiver  95  of  all  the  goods,  wares,  merchan- 
dise, and  fixtures  that  have  come  into  his  possession  by  vir- 
tue of  said  transfer  and  sale;  that  he  be  held  accountable 
therefor  to  the  plaintiff  and  to  all  other  creditors  similarly 
situated  to  the  extent  of  the  value  thereof;  (2)  that  the  afore- 
said transfer  and  sale  by  the  defendant  Y.  Z.  to  the  defend- 
ant W.  X.  be  declared  void  as  against  the  then  existing 
creditors  of  said  Y.  Z.,  including  this  plaintiff;  (3)  that  the 
defendant  W.  X.  be  enjoined  from  making  any  transfer  or 
sale  or  other  disposition  of  the  said  goods,  wares,  merchan- 
dise and  fixtures;  (4)  that  the  receiver  appointed  herein 
sell  said  property  and  apply  the  proceeds  under  the  author- 

of  goods.    Heilman  v.  Powelson,  101       another   person   as   receiver,    if   the 
Misc.  230,  167  N.  Y.  Supp.  662.  interests  of  the  creditors  so  require. 

55  The  court  has  power  to  appoint      Matter  of  Perman,  supra. 
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ity  and  direction  of  the  court;  (5)  for  such  other  and  further 
relief  as  may  be  just,  with  the  costs  of  this  action. 

1500.  By  General  Creditor,  on  behalf  of  all,  to  Set  aside 
Preferences  in  Excess  of  Statute,  made  by  way  of 
Confessed  Judgments  and  Chattel  Mortgages;  Join- 
ing the  Assignee  for  Benefit  of  Creditors,  upon  his  Re- 
fusal to  Bring  the  Action. 

[Sustained  in  Sweetser  v.  Smith,  22  Abb.  N.  C.  319,  20 
N.  Y.  State  Rep.  62,  5  N.  Y.  Supp.  378;  Spelman  v.  Jaffray, 
22  Abb.  N.  C.  315,  6  N.  Y.  Supp.  570.] 96 

[Commencement  as  in  Form  19.] 

I.  [Allege  facts  showing  indebtedness  by  the  defendant  debtor 
to  plaintiff.] 

II.  That  on  the  day  of  ,  19  ,  the  de- 
fendant [debtor]  duly  executed,  acknowledged  and  delivered 
to  the  defendant  [assignee]  a  general  assignment  of  all  his 
property  for  the  benefit  of  creditors,  which  assignment  was 
thereupon  accepted  by  said  defendant  [assignee],  and  was 
recorded  in  the  office  of  the  county  clerk  of  county 
on  the  said  day  at  [three  o'clock]  in  the  afternoon  of  said 
day;  that  a  copy  of  said  assignment  is  hereunto  annexed, 
marked  A,  and  made  part  of  this  complaint. 

III.  That  on  said  day,  and  prior  to  the  execution  and  de- 
livery of  said  assignment  as  aforesaid,  and  while  the  de- 
fendant [debtor]  was  insolvent  and  unable  to  pay  his  debts 
and  liabilities  in  full,  he,  said  defendant  [debtor],  confessed 
judgments  in  this  court  as  follows: 

A  judgment  in  favor  of  the  defendant  Bank,  for 

the  sum  of  dollars  [setting  forth  other  judgments  in 

like  manner]. 

IV.  That  each  and  all  of  said  confessions  of  judgment 
were  filed  in  the  office  of  the  clerk  of  said  county  and  judg- 
ments entered  thereon  accordingly  at  [fifteen  minutes  after 
one  o'clock]  in  the  afternoon  of  said  day,  and  that  immedi- 

96  See,  also,  Reissner  v.  Cohn,  22  Abb.  N.  C.  (N.  Y.)  312,  and  note  to 
same  at  p.  327. 
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ately  after  the  entry  of  said  judgments,  as  aforesaid,  execu- 
tions thereon  were  respectively  issued  to  the  sheriff  of  said 
county  against  the  property  of  said  defendant  [debtor]  for 
the  full  amount  of  said  judgments  respectively,  and  that 
immediately  prior  to  the  execution  and  delivery  of  said 
assignment  the  said  sheriff  levied  under  said  executions  upon 
the  entire  stock  and  property  of  the  defendant  [debtor]  at 
his  store  at  ,'in  said  county,  of  the  value  of  about 

dollars. 

V.  That  under  such  levies  said  sheriff  took  possession  of 
said  property  immediately  before  the  delivery  of  said  as- 
signment, and  now  has  possession  of  the  same  under  said 
levies  and  has  advertised  the  same  for  sale  thereunder  on 
the  day  of  ,  19  ;  [that  copies  of  said  con- 
fessions of  judgment,  and  of  the  judgments  entered  thereon, 
and  the  notice  of  sale  under  said  executions,  are  hereto 
annexed,  marked  respectively  and  made  part  of 
this  complaint]. 

VI.  That  on  said  day,  and  prior  to  the  execution  and  de- 
livery of  said  assignment  as  aforesaid,  and  while  said  de- 
fendant [debtor]  was  insolvent  and  unable  to  pay  his  debts 
and  liabilities  in  full,  he  executed  and  delivered  to  the  de- 
fendants [naming  them]  certain  chattel  mortgages  covering 
all  the  property  of  said  defendant  [debtor]  in  his  said  store 
at  ,  as  follows,  viz:. 

A  chattel  mortgage  in  favor  of  the  defendant  [naming  him] 
for  the  sum  of  dollars,  and  interest  thereon  from  the 

day  of  ,   19     ;  [setting  forth  other  chattel 

mortgages  in  like  manner]. 

VII.  That  each  and  all  of  said  chattel  mortgages  were 
filed  in  the  office  of  the  clerk  of  the  said  ,  at  [five 
minutes  after  one  o'clock]  in  the  afternoon  of  said  day,  and 
that  immediately  after  the  execution,  delivery  and  filing 
of  said  chattel  mortgages  as  aforesaid,  and  immediately 
prior  to  the  execution  and  delivery  of  the  said  assignment, 
the  said  mortgagees  under  said  mortgages  seized  and  took 
into  their  possession  the  entire  stock  and  property  of  said 
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defendant  [debtor]  owned  by  him  at  the  time  of  the  confes- 
sion of  the  aforesaid  judgments,  the  execution  and  delivery 
of  said  mortgages  and  the  making  of  said  assignment,  except 
outstanding  accounts  of  the  value  of  about  dollars 

or  thereabouts;  that  the  entire  liabilities  of  said  assignor 
at  that  time  were  in  excess  of  [$40,000]  and  the  entire  assets 
will  and  would  not  exceed  [$20,000]  in  value. 

VIII.  That  the  said  assignment,  and  all  of  said  judgments 
and  mortgages  were  drawn  up  at  one  time  by  the  same  at- 
torneys, who  acted  as  counsel  for  all  of  the  parties  thereto; 
that  the  said  defendant  [assignee]  was  then,  and  still  is,  the 
cashier  of  the  defendant  Bank,  in  favor  of  which 
[seven]  of  said  judgments  were  confessed;  that  the  president 
of  said  bank  is  the  father  of  said  defendant  [assignee],  and 
is  individually  liable  on  some  of  the  papers  secured  by  said 
mortgages  and  judgments. 

IX.  That  the  said  judgments  were  confessed,  and  said 
chattel  mortgages  were  given,  by  said  defendant  [debtor] 
at  a  time  when  he  was  hopelessly  insolvent  and  was  contem- 
plating the  execution  of  said  general  assignment,  and  were 
made  and  given  as  a  part  of  the  disposition  of  his  assets  in 
view  of  such  insolvency ;  that  the  said  judgments  were  con- 
fessed, and  the  chattel  mortgages  were  given,  with  the  in- 
tention and  design  of  thereby  preferring  the  defendants  in 
whose  favor  said  judgments  were  confessed  and  said  chattel 
mortgages  given,  out  of  the  assets  of  said  defendant  [debtor] 
to  the  extent  of  more  than  one-third  of  said  assets,  and  with 
the  purpose  and  design  of  evading  the  laws  of  this  State  in 
reference  to  insolvent  assignments;  that  said  defendant 
judgment  creditors  and  chattel  mortgagees  have  been 
thereby  preferred  to  the  extent  of  more  than  one-third  of 
the  assets  of  said  defendant  [debtor] ;  that  the  said  confessed 
judgments  and  chattel  mortgages,  as  being  part  of  one 
entire  scheme  for  the  disposition  of  the  total  assets  of  said. 
defendant  [debtor]  in  view  of  insolvency  and  the  execution 
of  said  assignment,  were  a  fraud  upon  the  rights  of  the  general 
creditors  of  said  firm;  that  said   chattel  mortgages  and 
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confessed  judgments  were,  and  are  either  wholly  ineffectual 
and  invalid,  or  were  and  are  at  least  operative  only  to  the 
extent  of  one-third  of  the  actual  assets  of  said  defendant 
[debtor],  after  deducting  wages  and  salaries  due  by  him  and 
the  costs  and  expenses  of  executing  said  assignment;  that 
the  property  levied  upon  and  threatened  to  be  sold  under 
the  executions  issued  upon  said  judgments,  and  the  property 
conveyed  by  said  chattel  mortgages,  constitute  a  part 
of  the  trust  fund  created  by  the  said  general  assignment, 
and  should  be  brought  into  this  court  for  administration 
under  said  assignment,  and  for  distribution  by  the  said  de- 
fendant [assignee]  in  accordance  with  the  requirements  of 
law. 

X.  That  heretofore,  and  before  the  commencement  of  this 
action,  plaintiff  demanded  of  the  defendant  [assignee]  as 
such  assignee,  that  he  bring  such  action  or  actions  as  were 
necessary  and  proper  to  prevent  the  said  judgment  creditors 
and  mortgagees  from  obtaining  any  priority  other  than  such 
as  they  might  be  found  entitled  to  at  law,  and  to  have  it 
adjudged  and  declared  that  said  confessed  judgments  and 
chattel  mortgages  were  part  and  parcel  of  said  assignment 
and  were  made  in  contemplation  of  the  execution  thereof 
and  in  contemplation  of  insolvency,  and  part  of  the  scheme 
for  the  disposition  of  the  total  assets  of  said  defendant 
[debtor]  in  view  of  his  insolvency,  and  that  the  proceeds  of 
the  goods  so  held  under  executions  issued  upon  said  judg- 
ments and  covered  by  the  chattel  mortgages  should  be 
brought  in  and  distributed  as  part  of  the  trust  fund  created 
by  said  general  assignment  for  the  benefit  of  all  of  the  cred- 
itors of  said  defendant  [debtor],  and  that  the  said  judgment 
creditors  and  chattel  mortgagees  should  receive  such  por- 
tion of  such  trust  fund  as  it  should  be  adjudged  upon  a 
final  accounting  and  distribution  they  should  be  entitled 
to  receive;  that  the  said  defendant  [assignee]  has  neglected 
and  refused  to  restrain  such  sale,  or  to  bring  the  action  de- 
manded as  above,  and  plaintiff,  therefore,  brings  this  action 
on  behalf  of  himself  and  all  other  creditors  of  said  defend- 
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ant  [debtor]  who  may  come  in  and  make  themselves  parties 
to  the  same. 

XI.  That  there  is  a  large  number  of  creditors  of  said  de- 
fendant [debtor],  who,  as  well  as  this  plaintiff,  are  benefici- 
aries in  the  trust  created  by  the  said  assignment,  and  who 
have  a  common  interest  with  the  plaintiff  therein,  and  who, 
in  common  with  plaintiff,  would  be  greatly  damaged  by 
the  sale  and  disposition  of  the  property  of  said  defendant 

'[debtor]  under  said  judgments  and  chattel  mortgages,  if  the 
same  is  permitted  to  be  made. 

XII.  That  if  the  said  goods  are  sold  under  the  said  judg- 
ments and  chattel  mortgages,  or  either  of  them,  and  the 
proceeds  thereof  distributed  to  said  judgment  creditors  and 
mortgagees,  the  general  creditors  of  said  defendant  [debtor] 
will  be  put  to  great  and  irreparable  injury  by  reason  thereof, 
and  will  be  compelled  to  bring  a  multiplicity  of  actions  to 
secure  their  rights;  that  the  plaintiff  and  the  other  general 
creditors  of  said  defendant  [debtor]  are  without  redress  in 
the  premises,  except  such  as  they  may  have  from  a  court 
of  equity. 

Wherefore,  plaintiff  demands  judgment: 

1.  That  the  said  judgments,  chattel  mortgages,  execu- 
tions and  levies  be  declared  to  have  been  executed,  made 
and  performed,  in  contemplation  of  insolvency,  and  as  part 
and  parcel  of  the  general  assignment  made  by  the  defendant 
[debtor],  and  with  the  intent  to  avoid  the  provisions  of  the 
statutes  restricting  preferences  under  an  assignment  to 
one-third  of  the  assets  of  the  assignor,  and  as  a  fraud 
upon,  and  evasion  and  violation  of,  such  statute,  and 
upon  the  rights  of  the  general  creditors  under  said  as- 
signment, and  that  the  said  judgments  and  mortgages,  and 
each  of  them,  be  declared  fraudulent,  invalid  and  void  as 
to  the  assignee  under  the  general  assignment  and  the 
general  creditors  of  the  defendant  [debtor],  including  this 
plaintiff. 

2,  That  the  property  seized,  taken  and  held  under  and 
by  virtue  of  said  judgment  and  mortgages  be  declared  to  be 
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a  portion  of  the  trust  fund  created  by  the  general  assign- 
ment, and  to  be  distributed  thereunder. 

3.  That  an  injunction  issue  restraining  the  defendants, 
their  agents,  attorneys  and  deputies,  from  selling,  disposing 
of,  taking  or  interfering  in  any  manner,  except  to  preserve 
the  same,  with  the  goods  seized  by  them  under  execution 
or  chattel  mortgages;  and  that  all  of  said  property  be  di- 
rected to  be  turned  over  to  such  person  as  may  administer 
the  said  trust  estate  under  said  assignment. 

4.  That  if  the  court  shall  deem  proper,  the  defendant 
[assignee]  be  removed  from  his  position  as  assignee  under 
said  assignment,  and  a  receiver  be  appointed  herein  to  receive 
the  goods  and  property  covered  by  said  mortgages  and  exe- 
cutions, and  all  other  property  passing  under  said  assign- 
ment, and  to  administer  the  same  in  the  place  and  stead  of 
said  defendant  [asssignee]. 

5.  That  the  plaintiff  have  such  other  and  further  judg- 
ment or  relief  as  to  the  court  may  seem  just,  with  the  costs 
of  this  action. 

1501.  By  General  Creditor  of  a  Decedent,  for  the  Benefit 
of  All,  against  his  Representatives  and  a  Fraudulent 
Transferee  of  Decedent.97 

[Under  N.  Y.  Personal  Property  Law,  §  19;  Real  Property 
Law,  §  268. 

[Commencement  as  in  Form  19.] 

I.  [Allege  facts  showing  an  indebtedness  owing  by  decedent  to 
plaintiff,  amounting  to  one  hundred  dollars,  or  more.] 98 

97  Adapted    from     complaints     in  to   set   aside   a   fraudulent   transfer 

Johnstone    v.   Gundberg,    113    App.  by    the    decedent's    representative. 

Div.  228,  98  N.  Y.  Supp.  1015,  and  Magoun  v.  Quigley,   115  App.  Div. 

National  Shoe   &  Leather   Bank  v.  226,  100  N.  Y.  Supp.  1037. 

Baker,  148  N.  Y.  581,  42  N.  E.  Rep.  XA  judgment  creditor  of  the  de- 

1077,  3  N.  Y.  Anno.  Cas.  57.  ceased  is  within  the  statute,  and  al- 

The   decedent's   representative   is  legations   showing   that   he   has   an 

a  proper  party  defendant,  though  not  unpaid  judgment  establish  his  claim. 

necessary    where    it    appears    dece-  Rosselle  v.  Klein,  42  App.  Div.  316, 

dent  left  no  estate.  59  N.  Y.  Supp.  94. 

The  statutory  action  will  not  lie 
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II.  That  said  [decedent]  was  a  resident  of  this  State,  and 
departed  this  life  on  or  about  the  day  of 

19  ; "  [if  intestate,  allege  that  fact,  and  the  appointment  of 
the  defendant  administrator,  as  in  Form  61;  if  testate,  allege 
leaving  of  a  will,  its  -probate,  and  issuance  of  letters  testamentary 
to  the  defendant  executor,  as  in  Form  64.]  m 

III.  That  at  the  time  of  the  creation  of  the  above  in- 
debtedness to  plaintiff  said  decedent  was  the  owner  of  [state], 
and  that  thereafter  and  on  or  about  the  day  of 

,19  ,  the  said  [decedent],  with  intent  to  hinder, 
delay  and  defraud  his  creditors,101  including  this  plaintiff, 
[allege  the  fraudulent  transaction,  xas:]  transferred,  assigned 
and  delivered  said  [property]  to  the  defendant  [name]  with- 
out any  consideration  therefor. 

IV.  That  said  [decedent]  was  wholly  insolvent  at  the  time 
of  his  death,102'  and  left  assets  amounting  to  about  the  sum 
of  dollars,  and  liabilities  aggregating  about 
dollars. 

V.  That  this  action  is  brought  for  the  benefit  of  all  the 
creditors  of  said  [decedent]. 

Wherefore  plaintiff  demands  judgment  that  the  transfer 
of  said  [property]  above  set  forth  be  declared  fraudulent 
and  void  and  a  nullity  as  against  plaintiff  and  the  other 
creditors  of  [decedent];  that  the  defendant  [grantee]  may  be 
adjudged  to  hold  the  same  in  trust  for  said  creditors;  that 
a  receiver  of  said  [property]  be  appointed,  with  power  to  sell 
the  same,  [and  the  defendant  [grantee]  be  directed  to  exe- 
cute and  deliver  to  said  receiver  a  deed  of  said  premises; 
that  said  receiver  sell  said  premises  under  the  direction  of 

99  If  decedent  was  a  non-resident  Stedman,  146  App.  Div.  202,  130  N. 
and    no    administration    has    been      Y.  Supp.  932. 

instituted  in  New  York,  the  court  m  The    facts    and    circumstances 

will  not  have  jurisdiction.    See  Mont-  tending  to  establish  the  fraudulent 

gomery  v.  Boyd,  60  App.  Div.  133,  intent  may  be  proven  without  specific 

70  N.  Y.  Supp.  139.  allegation.  Calkins  v.  Stedman,swpra. 

100  It  is  not  necessary  that  a  prior  102  Insolvency  is  a  pleadable  fact 
demand  be  made  on  the  representa-  which  is  admitted  by  demurrer, 
tive  to  bring  the  action.    Calkins  v.  Campbell  v.  Heiland,  55  App.  Div. 

95,  6&  N.  Y.  Supp.  1116. 
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this  court,]  and  pay  the  proceeds  thereof  to  the  defend- 
ant [administrator,  or  executor],  or  some  other  suitable  person 
to  be  appointed  by  this  court,  for  proportionate  distribu- 
tion among  the  just  creditors  of  said  [decedent];  that  the 
plaintiff  be  adjudged  a  creditor  of  said  [decedent]  in  the  sum 
of  dollars;  and  for  such  other  and  further  relief 

as  may  be  just,  with  the  costs  and  disbursements  of  this 
action.103 

111:1  See    discussion    of    the    proper      Div.   315,   43   N.    Y.   Supp.   801,  4 
character  of  judgment  in  creditors'       Anno.  Cas.  120. 
actions,  in  Bryer  v.  Foerster,  14  App. 
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1533.  By  vendee  to  enforce  lien  for  payments  on  account  of  the 

purchase  price 1839 

IV.  Redemption. 

1534.  By  mortgagor  against  mortgagee 1841 

1535.  The  same,  where  mortgagee  is  in  possession  and  has  col- 

lected rents  and  profits 1842 

1536.  By  junior  incumbrancer;  to  compel  holder  of  a  prior  mort- 

gage to  assign  mortgage  on  payment  of  amount  due 
thereon 1843 

1537.  Against  purchaser  at  foreclosure  sale,  by  one  having  inter- 

est in  or  lien  upon  the  premises,  who  was  not  made  a 
party  to  the  foreclosure  action 1845 
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1538.  Under  deed  intended  to  take  effect  as  a  mortgage;  after  P' 

grantee  has  conveyed  to  bona  fide  purchaser ]84g 

1539.  By  mortgagor  to  redeem  from  sale  to  mortgagee  at  fore- 

closure; alleging  fraud 1849 

1540.  By  lessee '   lg51 

1541.  For,  redemption  of  chattels,   under  a  chattel  mortgage, 

after  a  voidable  sale  by  mortgagee  to  himself,  upon  de^ 
fault  in  its  payment;  seeking,  also,  to  apply  upon  the 
mortgage  debt  sums  received  by  mortgagee  upon  subse-  ' 
quent  sales  of  the  mortgaged  property 1852 

V.  Dower. 

1542.  For  dower ]gg4 

1543.  Allegation  of  damages  for  withholding  of  dower 1856 

1544.  By  receiver  in  supplementary  proceedings  to  enforce  assign- 

ment of  dower  made  to  him 1857 

I.  FORECLOSURE    OF    MORTGAGE    UPON    REAL 

PROPERTY.1 

1502.  By  Mortgagee  against  Mortgagor  Owner,  and  his 
Wife,  who  has  Joined  in  Mortgage,  and  Subsequent 
Incumbrancers;  to  Foreclose  upon  Default  in  Pay- 
ment of  Installment  of  Principal  or  Interest.2 

I.  That  the  defendant  [mortgagor],  for  the  purpose  of  se- 
curing the  payment  to  plaintiff  of  the  sum  of 
dollars,  with  interest  thereon,  on  or  about  the  day  of 

,  19  ,  executed  and  delivered  to  plaintiff  a  bond 
bearing  date  on  that  day,  sealed  with  his  seal,  wherein  and 
whereby  he  covenanted  to  [or,  bound  himself,  his  heirs,  exec- 
utors and  administrators,  in  the  penalty  of  dollars, 
upon  condition  that  the  same  should  be  void  if  the  said  de- 
fendant— mortgagor — should]  3  pay  to  the  said  plaintiff  the 

1  Payment  is  of  course  an  af-  cording  to  its  terms,  this  form  may 
firmative  defense,  to  be  pleaded  and      be  readily  adapted. 

proved  in  foreclosure  as  in  other  Acceptance  of  interest  install- 
ations. See  Form  1878  under  An-  ments  after  principal  has  become  due 
swbrs,  and  notes.  will  not  of  itself  extend  the  time  of 

2  See  Note  on  Parties  in  Fore-  payment  of  principal  to  next  in- 
closure,  at  end  of  forms  in  this  terest  day.  U.  S.  Trust  Co.  v. 
subdivision,  page  1820.  Martendale    Realty    Co.,    221    N. 

3  If  the  bond  has  become  due  ac-  Y.,  memo. 
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said  sum  of  dollars  on  the  day  of  , 

19     ,    with  interest  thereon  at  the  rate  of  per 

cent  per  annum  to  be  paid  [semi-annually  on  the  first 
day  of  and  the  first  day  of  ,  of  each  and 

every  year  thereafter]; 4  that  it  was  thereby  expressly  agreed 
that  the  whole  of  said  principal  sum  of  dollars 

should  become  due,  at  the  plaintiff's  option,  after  default 
in  the  payment  of  any  installment  of  interest  [or,  principal] 
as  aforesaid  for  days  after  the  same  became  due  and 

payable.5 

II.  That  as  collateral  security  for  the  payment  of  said 
indebtedness,  the  said  defendant  [mortgagor]  and  the  de- 
fendant [wife]*  who  is  the  wife  of  said  defendant,  on  the 
same  day  duly  executed,  acknowledged  and  delivered  to  the 
plaintiff  a  mortgage  7  whereby  they  granted  and  released  to 
the  said  plaintiff  the  following  described  premises,  with  the 
appurtenances  thereto,  that  is  to  say:  [insert  description  as 
in  the  mortgage]. 

III.  That  said  mortgage  contained  a  condition  the  same 
as  the  aforesaid  condition  of  the  said  bond,  and  with  power 
and  authority  to  the  plaintiff,  in  case  of  default  as  aforesaid 
in  the  payment  of  the  said  sum  of  money,  or  any  part  thereof, 
or  of  any  installment  of  principal  or  interest  [or,  taxes] 
thereon,  to  sell  the  said  mortgaged  premises  according  to 

See  Form  1503  for  allegation  for  Harvey    v.    Truby,    62    App.    Div. 

default   in  payment  of  taxes,    etc.,  503,  71  N.  Y.  Supp.  86. 

and  Form   1510  for  failure  to  pay  6  Complaint    demurrable    if    wife 

insurance  premiums  on  demand.  of    present    owner    and    mortgagor, 

4  Such  a  condition  is  equivalent  to  who    herself    signed    mortgage,    is 

a  covenant  to  pay  the  sum.   Code  omitted.      Franklin    v.    Bugle,    102 

Civ.'Pro.,  §  1915.  App.  Div.  412,  92  N.  Y.  Supp.  449. 

6  If  default  is  claimed  on  install-  7  In  Indiana,  the  mortgage  must 

ment   of    the    principal,    allege    the  be    made    part    of    the    complaint, 

terms  of    payment    as    specified    in  Hiatt  v.  Goblt,  18  Ind.  494. 

the  bond.  In  California,  the  complaint  in  a 

Where  the  mortgage  is  given  as  foreclosure   action,   as  distinguished 

collateral  -security   to   a   bond,    the  from    an    action    to    recover    lands, 

amount  and  terms  of  the  bond  must  may  refer  to  a  copy  of  the  mortgage 

be  alleged,  and  default  in  complying  annexed  for  a  description  of  the  land, 

with   its    terms    must   also    appear.  Emeric  v.  Tams,  6  Cal.  155. 
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law,  and  out  of  the  moneys  arising  from  the  sale  thereof  to 
pay  the  said  sum  of  money,  and  interest,  with  the  costs  and 
expenses  of  the  proceedings  thereupon,  rendering  the  over- 
plus, if  any,  to  the  said  defendant  [mortgagor]. 

IV.  That  the  said  mortgage  was  duly  recorded  in  the 
office  of  the  clerk  [or,  register  of  deeds]  of  the  county  of 

,   on   the  day   of  ,    19    ,   in   liber 

of  Mortgages,  at  page  .8 

V.  That  the  said  defendants  have  failed  to  pay  the 
installment  of  dollars  interest  [or,  principal]  on 
said  bond  and  mortgage,  which  became  due  and  payable  on 
the               day  of  ,  19     ;  that  more  than 

days  have  since  elapsed,  but  said  sum  remains  wholly  un- 
paid; that  plaintiff  has  elected  and  now  elects  that  the  whole 
principal  sum  be  immediately  due  and  payable;9  that  there 
is  therefore  now  justly  due  and  payable  to  the  plaintiff 


8  As  against  the  mortgagor,  this  al- 
legation is  immaterial  and  unneces- 
sary; and  an  answer,  taking  issue  only 
upon  it,  is  frivolous.  St.  Mark's 
Fire  Ins.  Co.  v.  Harris,  13  How.  Pr. 
(N.  Y.)  95.  A  complaint  in  fore- 
closure against  the  mortgagor  alone, 
need  not  aver  acknowledgment  or 
record,  nor  that  the  mortgagor  has 
not  conveyed.  Perdue  v.  Aldridge, 
19  Ind.  290;  Culph  v.  Phillips,  17  id. 
209.  See  N.  Y.  Gen.  Rules  of  Prac- 
tice, No.  60,  that  the  notice  of  pend- 
ency of  action  must  be  filed  at  least 
twenty  days  before  an  application 
for   judgment. 

In  foreclosure  against  a  subse- 
quent purchaser,  the  complaint  need 
not-  allege  that  the  mortgage  was  re- 
corded, or  that  defendant  had  notice 
when  he  purchased;  that  he  did  not 
is  matter  of  defense.  Gallatean  v. 
Cunningham,  8  Cow.  (N.  Y.)  361; 
contra,  Hiatt  v.  Renk,  64  Ind.  590; 
Peru  Bridge  Company  v.  Hendricks, 
18  id.  11. 


9  This  election  is  an  affirmative 
act;  it  may  be  made  before  suit 
brought,  or,  by  the  bringing  of  the 
suit  itself,  in  the  complaint.  Cresco 
Realty  Co.  v.  Clark,  128  App.  Div. 
144,  112  N.  Y.  Supp.  785.  If  there 
are  two  or  more  joint  owners  of  the 
bond  and  mortgage,  i.  e.,  where 
there  has  been  an  assignment  pro 
tanto  as  security,  an  election  by  all 
joint  owners  must  be  alleged  and 
proved.  Id.  The  statute  of  limi- 
tations does  not  begin  to  run  until 
such  an  election  is  made.  Quacken- 
bush  v.  Mapes,  123  App.  Div.  242, 
107  N.  Y.  Supp.  1048. 

After  election  made,  plaintiff  is 
under  no  obligation  to  accept  in- 
terest tendered.  Rosche  v.  Komow- 
ski,  61  App..  Div.  23,  70  N.  Y.  Supp. 
216. 

The  election  may  be  made  by  an 
assignee  of  the  mortgage.  Corp. 
Inv.  Co.  v.  Gracehull  Realty  Co., 
157  App-  Div.  259,  142  N.  Y.  Supp. 
131. 
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upon  the  said  bond  and  mortgage  the  sum  of  dollars, 

with  interest  thereon  from  the  day  of  ,  19    , 

no  part  of  which  has  been  paid.11 

VI.  That  no  other  action  has  been  brought  for  the  re- 
covery of  the  said  debt  secured  by  the  said  bond  and  mort- 
gage, or  any  part  thereof.12 

VII.  On  information  and  belief,  that  the  defendants  [nam- 
ing them,  or  other  than  the  defendants  mortgagor,  owner 
of  the  equity,  and  wife]  have,  or  claim  to  have,  some  in- 
terest in,  or  lien  upon,  the  said  mortgaged  premises,  or 
some  part  thereof,  which  interest  or  lien,  if  any,  is  subject 
and  subordinate  to  the  lien  of  the  said  mortgage  held  by 
plaintiff.13 

Wherefore,  plaintiff  demands  judgment  that  the  de- 
fendants, and  all  persons  claiming  under  them  or  either  of 
them  subsequent  to  the  filing  of  a  notice  of  the  pendency  of 
this  action  in  the  office  of  the  clerk  of  the  county  of  , 


11  If  the  entire  debt  is  not  due,  but 
all  of  some  further  pprtion  may  be- 
come due  before  decree,  plaintiff 
may  ask  that  so  much  as  is  due  at 
the  time  of  final  decree  may  be  in- 
cluded in  it.  Malcolm  v.  Allen,  49 
N.  Y.  448;  Williams  ».  Creswell, 
81  Miss.  817. 

12  Held  a  sufficient  allegation  in 
Schiack  v.  Donohue,  77  App.  Div. 
321,  79  N.  Y.  Supp.  233.  Required 
by  N.  Y.  Code  Civ.  Pro.,  §  1629. 
See  Form  1504,  when  such  an  action 
has  been  brought.  The  allegation  is 
not  put  in  issue  by  a  denial.  Riesgo 
v.  Glengariffe  Realty  Co.,  116  App. 
Div.  414,  101  N.  Y.  Supp.  832,  aff'd 
194  N.  Y.  600. 

13  This  allegation  is  sufficient 
against  defendants  who  claim  subse- 
quent to  the  plaintiff's  mortgage,  and 
is  essential  as  furnishing  the  basis  for 
the  relief  demanded  against  them. 
Schneider  j).  Mahl,  84  App.  Div.  1,  82 
N.  Y.  Supp.  27;  Vought  v.  Levin, 


142  App.  Div.  623,  127  N.  Y.  Supp. 
479.  What  those  rights  are,  is  only 
important  in  a  contest  as  to  the  sur- 
plus. Lewis  v.  Smith,  9  N.  Y.  502; 
Drury  o.  Clark,  16  How.  Pr.  (N.  Y.) 
424;  Frost  v.  Koon,  30  N.  Y.  428; 
Clay  v.  Hildebrand,  34  Kans.  694; 
Woodworth  v.  Zimmerman,  92  Ala. 
349;  TJlrich  v.  Drischell,  88  Ind.  354; 
Olin  v.  Arendt,  26  Misc.  488,  57 
N.  Y.  Supp.  473. 

But  a  decree  against  defendants, 
made  parties  under  such  general 
allegations,  and  entered  on  default, 
does  not  bar  rights  which  are  para- 
mount to  the  title  of  the  mortgagee. 
See  Form  1505  and  notes.  Nelson  v. 
Brown,  144  N.  Y.  384;  Stilwell  v. 
Hart,  40  App.  Div.  112,  57  N.  Y. 
Supp.  639;  Jacobie  v.  Mickle,  144 
N.  Y.  237.  See  Form  1515  for  an 
allegation  of  a  prior  overdue  lien 
which  plaintiff  seeks  to  have  paid. 

See  Form  1508  for  allegation  of 
purchase  money  mortgage. 


FOKECLOSURE  1791 

in  which  the  said  mortgaged  premises  are  situated,  be  barred 
and  foreclosed  of  all  right,  claim,  lien  and  equity  of  re- 
demption in  the  said  mortgaged  premises,  and  each  and 
every  part  thereof;  that  the  said  premises  may  be  decreed 
to  be  sold  according  to  law;  that  the  amount  due  to  the 
plaintiff  on  said  bond  and  mortgage  may  be  adjudged,  and 
that  from  the  moneys  arising  from  the  sale  the  plaintiff 
be  paid  the  amount  due  him  on  the  said  bond  and  mort- 
gage, with  interest  to  the  time  of  such  payment,14  and  the 
expenses  of  sale  and  the  costs  and  expenses  of  this  action, 
so  far  as  the  amount  of  such  moneys  properly  applicable 
thereto  will  pay  the  same;  that  the  defendant  [mortgagor] 
may  be  adjudged  to  pay  any  deficiency  which  may  remain, 
after  applying  allof  said  moneys  so  applicable  thereto;  and 
that  plaintiff  may  have  such  other  and  further  relief  as 
shall  be  just  and  equitable. 

1603.  The  Same,  to  Foreclose  for  Failure  to  Pay  Taxes, 
Water  Rates,  or  Assessments.15 

[At  the  end  of  paragraph  I  of  Form  1502  add:] 

That  it  was  also,  in  and  by  said  bond,  expressly  agreed  by 
said  defendant  [mortgagor]  that  the  whole  of  said  principal 
sum  of  dollars  should  become  due,  at  the  option 

of  the  plaintiff,  after  default  in  the  payment  by  defendant 
[mortgagor]  of  any  tax  [water  rates]  or  assessment  upon  the 
premises  hereinafter  described,  for  [sixty]  days  after  notice 
and  demand. 

[Substitute  for  paragraph  V  of  Form  1502:] 

V.  That  the  defendants  have  failed  to  comply  with  the 
condition  of  the  said  bond  and  mortgage  by  omitting  to  pay 


14  Where  a  mortgage  provided  for  Terrace  Co.,  135  App.  Div.  821,  120 
interest  at  a  specified  rate  "until  the  N.  Y.  Supp.  192. 
whole  principal  sum  shall  be  paid,"  15  The  right  to  foreclose  for  non- 
that  rate  controls  until  judgment  payment  of  water  rates  is  now  specif- 
entered.  Zimmermann  v.  Klauber,  ically  given  in  the  clause  in  the  statu- 
139  App.  Div.  26,  123  N.  Y.  Supp.  tory  form  of  mortgage.  N.  Y.  Real 
642       Compare    Weyand    v.    Park  Property  Law,  §  258,  as  amended  by 

L.  1917,  c.  681. 
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the  sum  of  dollars  taxes  for  the  year  19    ,  which 

became  a  lien  upon  said  property,  in  or  about  the  month 
of  ,    19     ;  that  on   or  about  the  day  of 

,19  ,  plaintiff  duly  notified  the  defendant  [mort- 
gagor] that  such  tax  was  due,  and  unpaid  and  a  lien  upon 
said  premises,  and  demanded  of  defendant  that  he  should 
pay  the  same;  that  more  than  [sixty]  days  have  elapsed 
since  such  notice  and  demand,  but  that  defendant  [mort- 
gagor] has  failed  to  pay  said  tax;  that  plaintiff  has  elected 
and  now  elects  that  the  whole  principal  sum  as  aforesaid 
be  immediately  due  and  payable,  and  that  there  is  now 
justly  due  and  payable  to  the  plaintiff  upon  said  bond  and 
mortgage  the  sum  of  ,  with  interest  thereon  from 

the  day    of  ,     19     . 

[Continue  as  in  Form  1502] 

1504.  Allegation  of  Prior  Action  for  Mortgage  Debt.16 

[Under  N.  Y.  Code  Civ.  Pro.,  §§  1629-30.] 

[Substitute  for  Paragraph  VI  of  Form  1502:] 

VI.  That  heretofore,  and  on  or  about  the  day  of 

,19  ,  an  action  was  brought  by  plaintiff  against 
the  defendant  Y.  Z.  to  recover  upon  the  aforesaid  bond; 
that  thereafter  and  on  or  about  the  day  of  , 

19  ,  judgment  was  duly  given  in  said  action  in  favor 
of  the  plaintiff  for  the  sum  of  dollars;  that  no 

part  of  said  judgment  has  been  collected  [except — state 
how  much],  and  that  execution  thereon  has  been  duly  issued 
to  the  sheriff  of  the  county  of  wherein  defendant 

Y.  Z.  resides,17  which  execution  has  been  heretofore  returned 
wholly  unsatisfied. 

1505.  Allegation  Raising  the  Issue  of  Priority  of  a  Defend- 
ant's Lien,  and  Seeking  an  Adjudication  Thereon.18 

That  defendant  [name]  has  or  claims  to  have  [an  interest — 

16  See  note  12  to  Form  1502.  the    county    where    the    judgment 

17  If  the  defendant   is  a  non-resi-      roll  in  the  action  was  filed.     Code 
dent,  allege  that  fact  and  that  exe-      Civ.  Pro.,  §  1630. 

cution  was  issued  to  the  sheriff  of  ls  A   judgment   taken   by   default 
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or]  a  lien  upon  the  aforesaid  premises,  superior  to  the  lien 
of  plaintiff's  said  mortgage,  [show  clearly  the  character  of  the 
claimed  superior  right  or  lien,  as:]  by  virtue  of  a  mortgage 
thereon  made  to  him  by  the  defendant  [mortgagor]  under 
date  of  ,  19     ,  and  recorded  in  the  office  of  the 

clerk  of  the  said  county  of  ,  on  the  day  of 

,19  ;  [allege  the  facts  which  show  it  to  be  subordi- 
nate to  plaintiff's  mortgage,  as:]  that  said  mortgage  is  in 
terms  given  to  secure  the  payment  the  sum  of 
dollars,  according  to  the  terms  of  an  accompanying  bond, 
but  that  said  bond  and  mortgage  were  given  to  said  defend- 
ant [name]  by  said  defendant  [mortgagor]  for  the  sole  pur- 
pose of  securing  payment  of  an  antecedent  debt,  and  that 
the  lien  of  said  mortgage  is  therefore  subordinate  and  sub- 
ject to  the  lien  of  plaintiff's  said  mortgage.19 

[Insert  in  demand  of  judgment:]  that  it  be  adjudged  that 
the  mortgage  given  by  the  defendant  [mortgagor]  to  the  de- 
fendant [name]  is  subordinate  and  subject  to  the  lien  of 
plaintiff's  mortgage,  that  the  defendant  [name]  be  barred 
of  all  interest  and  right  in  said  premises,  and  that  plaintiff's 
mortgage  be  paid  out  of  the  moneys  realized  upon  the  sale 
of  said  premises  prior  to  the  payment  of  the  said  mortgage 
given  to  said  defendant  [name]. 

1506.  Allegation  of  Agreement  Controlling  Priorities. 

[From  Wade  v.  Strever,  166  N.  Y.  251.] 

That  simultaneously  with  the  execution  of  the  said  mort- 

does  not  har  a  superior  interest  or  cited,   see,   also,   note    13    to   Form 

prior  lien  of  a  defendant,  in  the  ab-  1502. 

sence  of  an  allegation  of  the  char-  19  A  mortgage  given  wholly  to  se- 

acter  of   such   interest   or  lien,    as  cure  an  antecedent  debt,  although  it 

claimed  by  the  defendant,  and  that  is  first  recorded,  wijl  not  take  pre- 

plaintiff    disputes    and     denies    its  cedence     over    a     prior    mortgage, 

superiority,  and  is  seeking  to  have  See  O'Brien  v.  Fleckinstein,  86  App. 

it  adjudicated  that  such  interest  or  Div.  140,  83  N.  Y.  Supp.  499,  aff'd 

lien  is  subordinate  and  subject  to  the  180  N.  Y.  350,  from  which  the  pre- 

lien  of  the  plaintiff's  mortgage,  and  cedent  has  been  adapted;  Young  v. 

to  bar  it  by  means  of  the  pending  Guy,  87  N.  Y.  457;  Breed  v.  Nat. 

foreclosure.     See   Tax   Lien   Co.   v.  Bank,  57  App.  Div.  468,  68  N.  Y. 

Schultze,   213   N.    Y.   9,   and   cases  Supp.  68,  aff'd  171  N.  Y.  648. 
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gage  to  the  plaintiff,  there  were  executed  two  other  mort- 
gages, with  the  understanding  that  no  one  of  the  mortgages 
so  executed  at  that  time  should  have  precedence  over  the 
others,  or  either  of  them;  that  one  of  the  said  two  mortgages 
was  given  to  secure  the  sum  of  dollars,  and  is  held 

by  the  defendant  [name],  and  the  other  of  said  mortgages 
was  given  to  secure  the  payment  of  the  sum  of 
dollars,  and  is  held  by  the  defendant  [name];  that  both  of 
said  two  mortgages  cover  the  premises  hereinbefore  de- 
scribed, and  by  the  same  description  as  in  plaintiff's  mort- 
gage contained. 

1507.  Allegation  of  its  Interest  when  State  is  made  a 
Party  Defendant.20 

[Under  Code  Civ.  Pro.,  §  1627.] 

The  People  of  the  State  of  New  York  is  made  a  party  de- 
fendant to  this  action  for  the  reason  that  the  premises  in- 
volved in  this  action  may  have  escheated  to  said  the  people 
of  the  State  of  New  York,  and  the  said  people  have  become 
the  owner  thereof,  upon  the  death  of  one  M.  N.  who  was 
the  grantee  in  a  certain  deed  made  by  0.  P.  and  wife  to  said 
M.  N.,  dated  ,  19    ,  and  recorded  in  the  office  of 

the  register  of  the  county  of  New  York,  on  ,  19    , 

in  liber  of  Conveyances,  page  ;  that  said 

M.  N.  died  on  or  about  the  day  of  ,  19    , 

at  ,  intestate  and  without  heirs  at  law,  as  plaintiff 

is  informed  and  believes. 

« 

1508.  Allegation  that  Mortgage  was  given  for  Purchase 
Money,  to  Affect  Dower  Interest  of  Wife,  or  Interests 
of  Judgment  Creditors. 

That  said  mortgage  was  given  to  plaintiff  as  security  for 
the  payment  of  a  portion  of  the  purchase  money  of  the  said 

20  The  Code  requires  the  "detailed  v.  Meade,   154  App.  Div.  464,   139 

facts"    showing    the    particular   in-  N.  Y.  Supp.  298,  corrected  to  meet 

terest  of  the  State  to  be  alleged.    The  the  court's  criticism, 
precedent  is  adapted  from  Lippman 


Foreclosure  1795 

premises,  and  that  the  [inchoate]  right  of  dower  therein  of 
the  defendant  [wife]  is  subject  and  subordinate  to  said 
mortgage.21 

1509.  Allegation  of  Taxes,  Water  Rates,  or  Assessments 
Paid,  under  Authority  to  Mortgagee  so  to  do  and  to 
Add  same  to  Mortgage  Debt.22 

[From  Mutual  Life  Ins.  Co.  v.  Toplitz,  58  App.  Div.  188, 
68  N.  Y.  Supp.  680.] 

That  the  said  mortgage  contained  a  provision  that  in 
default  of  the  payment  by  the  defendant  [mortgagor]  of  all 
taxes,  [water  rates]  23  and  assessments  which  might  be  im- 
posed by  law  upon  the  said  mortgaged  premises,  it  should 
be  lawful  for  the  plaintiff  to  pay  the  amount  of  any  such 
tax,  [water  rate]  or  assessment,  and  that  the  amount  so 
paid,  with  the  interest  thereon,  should  be  a  lien  on  the  said 
premises,  and  secured  by  the  said  mortgage. 

That  in  pursuance  of  this  provision  of  said  mortgage,  and 
of  the  authority  thereby  conferred  upon  plaintiff,  plaintiff 
between  the  month  of  ,  19     ,  and  the  month  of 

,  19  ,  paid  certain  taxes  and  assessments  [and 
water  rates]  levied  and  assessed  upon  and  against  said 
mortgaged  premises,  as  follows :  [stating  amounts,  and  char- 
acter of  charge  paid];  that  said  aggregate  sum  of 
dollars,  so  paid  by  plaintiff,  has  not  been  repaid,  and  the 
whole  amount  thereof  is  due  and  payable,  with  interest 
from  the  dates  of  the  several  payments  as  aforesaid. 

[In  addition  to  the  usual  demand  for  judgment:]  that  the 
amount  of  dollars,  paid  as  aforesaid  by  plaintiff 

for  taxes  [water  rates]  and  assessments  upon  said  premises, 
be  added  to  the  amount  originally  secured  by  said  mortgage. 


"Adapted    from    Fern    v.    Oster-  demand  that  such  amount  be  added 

hondt,  11  App.  Div.  319,  42  N.  Y.  to  the  amount  secured  by  the  mort- 

Supp.450.  gage.     Sidenberg  v.  Ely,  90  N.  Y. 

22  It  is  necessary  that  the  mort-  257. 
gagee  in  order  to  recover  for  such  2S  N.  Y.  Real  Property  Law,  §  254, 

payments,  allege  their  amount,  and  as  amended  by  L.  1917,  c.  682. 
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1510.  Allegation  of  Agreement  to  Keep  Buildings  Insured, 
and  Premiums  Paid  by  Plaintiff  therefor  after  De- 
fendant's Default  in  Insuring. 

That  in  and  by  the  terms  of  said  bond  and  mortgage,  it 
was  further  agreed  by  said  defendant  [mortgagor]  that  he 
would  keep  the  buildings  upon  said  premises  insured  against 
loss  by  fire,  for  the  benefit  of  plaintiff;  that  thereby  said  de- 
fendant [mortgagor]  agreed  that  in  case  of  his  default  in  so 
doing,  the  plaintiff  might  make  such  insurance  in  a  sum  not 
exceeding  said  principal  sum  for  his  benefit,  and  pay  the 
premiums  thereon,  and  that  the  sums  thus  paid  by  plaintiff, 
with  interest  thereon,  should  be  repaid  on  demand  by  the 
defendant  [mortgagor],  and  should  be  deemed  to  be  a  part 
of  the  mortgage  debt,  and  secured  thereby  and  collectible 
by  plaintiff  in  like  manner  as  said  principal. 

That  the  defendant  [mortgagor]  failed  to  keep  the  said 
buildings  upon  said  premises  insured  as  aforesaid,  and  made 
default  in  so  doing;  that  thereafter,  and  on  or  about  the 
day  of  ,  19     ,  plaintiff  paid  the  sum  of 

dollars  to  the  Insurance  Company,  as  a 

premium  for  the  year  from  to  upon  an  in- 

surance of  said  premises,  then  made  by  it  for  plaintiff's 
benefit,  in  the  sum  of  dollars;  that  thereafter,  and 

on  or  about  the  day  of  ,  19     ,  plaintiff 

paid  said  insurance  company  the  further  sum  of 
dollars  as  a  further  premium  for  another  year  upon  such 
insurance;  that  no  part  thereof  has  been  repaid  to  plaintiff. 

[7/  plaintiff  is  founding  his  right  to  foreclose  upon  default  in 
repayment  of  the  insuraiice  premiums,  add  at  the  end  of  the 
first  paragraph:  and  that  in  default  of  such  payment  to 
plaintiff  the  whole  of  said  principal  sum,  and  interest  ac- 
crued thereon,  should  at  plaintiff's  option  immediately  be- 
come due  and  payable.  Also  allege  as  follows,  after  setting 
forth  payments  of  premiums  as  in  paragraph  two,  above: 

That  heretofore  and  on   or  about  the  day  of 

,  19    ,  plaintiff  duly  notified  defendant  of  the  pay- 
ment of  said  premiums,  and  demanded  of  defendant' that 
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he  repay  the  same  to  plaintiff;  that  defendant  has  failed 
to  make  such  payment  to  plaintiff,  and  because  of  such 
default  plaintiff  has  elected  and  now  elects  that  the  said 
principal  sum  and  accrued  interest  shall  become  due  and 
payable.] 

[In  demand  of  judgment  include  a  further  clause  as  follows:] 
that  the  sum  of  dollars,  paid  by  plaintiff  for  insur- 

ance premiums  as  aforesaid,  with  interest  accrued  thereon, 
be  added  to  the  amount  specifically  secured  by  said  mort- 
gage, and  be  paid  to  plaintiff  as  a  part  of  the  sum  so 
secured. 

1511.  Allegation  of  Assignment  of  Bond  and  Mortgage  to 
Plaintiff,  with  Guaranty  of  Payment. 

That  on  or  about  the  day  of  ,  19     ,  the 

defendant  [mortgagee],  by  an  instrument  in  writing  dated 
on  said  day,  under  his  hand  and  seal,  duly  assigned  said 
bond  and  mortgage  24  to  the  plaintiff  for  a  valuable  con- 
sideration then  paid  by  plaintiff,  and  that  plaintiff  thereby 
became  and  now  is  the  lawful  owner  and  holder  thereof; 25 

24  It  must  be  alleged  that  the  bond,  signee's  authority  to  foreclose.     See 

as  well  as  the  mortgage,  was  assigned,  Real    Prop.     Law,    §  254,    subd.    9, 

inasmuch  as  the  mortgage   is   only  as  added  by  L.  1917,  c.  682. 

security  for  the  debt  under  the  lien  The   right   to   elect   to   declare   a 

theory   applied   in   this  State.     See  mortgage    due    on  a  default  of   the 

Wanzer    v.    Cary,    76    N.    Y.    526;  mortgagor  passes   under  the  assign- 

Manne  v.  Carlson,  49  App.  Div.  276,  ment    from    the  mortgagee    to     the 

63  N.  Y.  Supp.  162;  Smith  v.  Thomp-  assignee,    and     may     be     exercised 

son,  118  App.  Div.  6,  103  N.  Y.  Supp.  by   the   latter.      Corp.    Ins.    Co.    v. 

336.  Gracehull  Realty  Co.,  157  App.  Div. 

Where  the  mortgagee  was  alleged  259,    142  N.   Y.   Supp.   131.     Even 

to  have  died  leaving  a  person  named  though  the  assignment  absolute  in 

his  sole  next  of  kin  and  heir  at  law,  form  is  shown  to  have  been  merely 

and  that  such  person  became  "the  as  security.     Sheedy  v.  Foster,  221 

owner   of   the   mortgage   by   inheri-  N.  Y.  memo. 

tance,"  it  was  held  a  sufficient  al-  25  Under   this   allegation   plaintiff 

legation  of  title  as  against  an  objec-  may  show  an  assignment  to  him  as 

tion  at  the  trial.    Ward  v.  Bronson,  trustee,  and  a  subsequent  gift  of  the 

126  App.  Div.  508,  110  N.  Y.  Supp.  beneficial  interest  to  him  individu- 

335.  ally.    Betts  v.  Betts,  9  App.  Div.  20, 

An  allegation  of  such  an  assign-  41  N.  Y.  Supp.  285,  aff'd  159  N.  Y. 

ment  will  sufficiently  show  the  as-  547. 
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that  in  and  by  said  instrument  of  assignment,  and  as  a  part 
thereof,  the  said  defendant  [mortgagee]  duly  guaranteed  to 
plaintiff  the  payment  of  said  bond  and  mortgage  according 
to  their  terms  [or,  that  said  assignment  contained  a  covenant 
of  which  the  following  is  a  copy — setting  forth  the  covenant  of 
guaranty]. 

[In  addition  to  the  usual  demand  for  judgment:]  that  the 
defendants  [mortgagor  and  mortgagee]  be  adjudged  to  pay 
any  deficiency,  etc. 

1512.  Allegation  of  Assumption  of  Mortgage  Debt  by 
Grantee  of  Mortgaged  Premises. 

That  on  or  about  the  day  of  ,  19    ,  the 

defendant  [mortgagor]  and  his  wife,  by  deed  dated  on  said 
day,  duly  granted  and  released  said  premises  to  the  de- 
fendant [owner],  and  the  said  defendant  [owner]  covenanted 
therein  and  thereby  to  assume  and  did  assume  the  payment 
of  said  mortgage  and  the  debt  secured  thereby  [or,  which 
deed  contained  a  covenant  on  the  part  of  the  defendant — 
opner — of  which  the  following  is  a  copy — copy  of  covenant 
to  assume  mortgage  debt].26 

[In  addition  to  usual  demand  for  judgment,  ask  that  the 
defendant  owner  be  also  adjudged  to  pay  any  deficiency.] 

1613.  Allegation  to  Charge  a  Defendant  with  Separate 
Liability  for  the  Mortgage  Debt,  or  a  Portion 
Thereof.27 

[Sustained  in  Hotchstein  v.  Schlanger,  150  App.  Div.  124, 
134  N.  Y.  Supp.  704,  aff'd  208  N.'  Y.  513.] 

It  is  not  necessary  that  the  bene-  of   the   mortgage    debt    should   be 

facial  interest  pass  to  the  assignee;  made  a  party  defendant  under  Code 

he  may  sue  although  the  assignment  Civ.     Pro.,     §  1627.      Hochstein    v. 

is  made  to  him  only  for  that  purpose.  Schlanger,  supra. 

See  Morrison  v.  Schmeman,  166  App.  The  demand  for  judgment  against 

Div.  264,  151  N.  Y.  Supp.  607.  a  person  who  has  signed  an  obliga- 

26  From  Blum  v.  Bruggemann,  58  tion  intended  as  collateral  security 
App.  Div.  377,  68  N.  Y.  Supp.  should  be  for  any  deficiency,  not  ex- 
1065.  ceeding  the  amount  of  such  obligar 

27  Any  person  liable  for  any  portion  tion.    Id. 
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That  the  defendant  [name]  on  or  about  the  day 

of  ,  19     ,  executed  and  delivered  unto  the  plaintiff 

herein,  an  agreement  in  writing  and  sealed  with  his 
seal,  dated  on  that  day,  wherein  and  whereby  the  said 
did  firmly  and  jointly  bind  himself,  his  heirs,  execu- 
tors and  administrators  in  the  sum  of  dollars  to  be 
paid  unto  the  plaintiff  herein,  which  obligation  and  agree- 
ment it  was  provided  therein  should  be  void  if  the  de- 
fendant [mortgagor],  his  heirs,  executors,  administrators  or 
assigns  shall  pay  or  cause  to  be  paid  unto  the  plaintiff 
herein,  the  sum  of  dollars,  which  was  the  then 
remaining  unpaid  balance  on  the  day  of  , 
19  ,  on  the  bond  and  mortgage  held  by  the  plaintiff 
herein,  together  with  the  interest  thereon  at  and  after  the 
rate  of               per  cent  per  annum. 

That  by  the  said  agreement  of  said  defendant  [name]  all 
of  the  covenants  and  conditions  contained  in  the  said  bond 
and  mortgage  were  made  a  part  of  the  said  agreement  with 
like  force  and  effect  as  if  the  same  were  specifically  set  forth 
at  length  in  said  agreement. 

1514.  Allegation  of  Extension  of  Time  of  Payment  of 
Mortgage  by  Agreement  with  Subsequent  Grantee; 
Additional  Allegation  to  Hold  Mortgagor  for  De- 
ficiency. 

That   on   or   about   the  day   of  ,    19    , 

plaintiff  and  the  defendant  [grantee]  made  an  agreement  ex- 
tending the  time  of  payment  of  said  mortgage  debt  until 
the  day  of  ,  19    ,  in  consideration  whereof 

said  defendant  [grantee]  agreed  to  pay  interest  thereon  at  the 
rate  of  per  cent. 

That  prior  to  plaintiff's  agreeing  thereto  the  defendant 
[mortgagor]  duly  consented  to  the  making  of  said  agreement 
of  extension  of  the  time  of  payment. 

[Or,  that  the  said  mortgaged  premises  at  the  time  of 
such  extension  were  worth  at  least  dollars   less 
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than  the  amount  of  the  mortgage  debt  as  then  existing  and 
unpaid.] 28 

1515.  By   Subsequent   Mortgagee,   Joining   Prior   Mort- 
gagee;  Seeking  to  have  Amount  of  Overdue  Prior 
Lien  Ascertained  and  Paid,  and  Premises  Sold  Free 
of  Prior  Incumbrance.29 

[Add  to  Form  1502.} 

VIII.  That  the  defendant  [name]  is  the  holder  and  owner 
of  a  mortgage  upon  the  said  premises,  dated  ,  19    , 

and  given  to  secure  the  sum  of  dollars,  which  mort- 

gage is  prior  and  superior  in  lien  to  plaintiff's  said  mort- 
gage; that,  as  plaintiff  is  informed  and  believes,  the  princi- 
pal sum  thereon  is  now  due  and  payable,  and  has  not  been 
paid. 

[In  the  usual  demand  for  judgment  include  the  following 
clause:] 

That  the  amount  due  upon  the  bond  and  mortgage  held 
by  the  defendant  [name]  be  ascertained,  and  that  such 
amount  be  first  paid  out  of  the  proceeds  of  the  sale  of  said 
premises.30 

28  In  the  absence  of  an  allegation  also,  Guilford  v.  Jacobie,  69  Hun, 
that  the  mortgagor  consented  to  the  420,  23  N.  Y.  Supp.  462. 
extension,  the  complaint  would  be  But  it  is  not  proper  in  this  action 
demurrable  without  this  allegation.  to  attempt  to  litigate  rights  claimed 
See  Meuser  v.  Kirschbaum,  84  Misc.  in  hostility  to  the  plaintiff's  mort- 
259,  145  N.  Y.  Supp.  677.  gage.      See    Nelson   v.    Brown,    144 

29  From  Jacobie  y.Mickle,  144  N.Y.  N.  Y.  384;  Merchants'  Bank  v. 
237,  63  N.  Y.  State  Rep.  102,  where  Thompson,  55  N.  Y.  7;  compare 
it  was  held  that  a  judgment  in  such  dictum  in  Tax  Lien  Co.  v.  Schultze, 
action    upon    default    of    the    prior  213  N.  Y.  9. 

mortgagee,  which  follows  the  prayer  30  Plaintiff  should  clearly  state  his 

for  relief,  concludes  such  prior  mort-  claim  '  in  order  that  the  prior  lien 
gagee  and  is  a  bar  to  a  subsequent  may  properly  be  brought  within  the 
foreclosure    of   his    mortgage.      See,      adjudication.     See  Tax  Lien  Co.  v. 

Schultze,  213  N.  Y.  9. 
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1516.  By  Mortgagee,  whose  Loan  was  Used  to  Pay  Off 
Existing  Liens;  to  Foreclose  Mortgage,  or,  if  Liens 
Intervene  between  those  Satisfied  and  his  Mortgage, 
to  have  Prior  Liens  Revived  and  Foreclosed.31 

[Sustained  in  Conn.  Mut.  Life  Ins.  Co.  v.  Cornwell,  72 
Hun,  199,  25  N.  Y.  Supp.  348.] 
I  to  VI.  [As  in  Form  1502.] 

VII.  That  at  the  time  of  the  making  and  delivery  of  the 
said  mortgage  the  plaintiff  loaned  to  the  defenda/it  [mort- 
gagor] the  said  sum  of  dollars  for  the  purpose  of 
paying  off  and  satisfying  certain  existing  liens  upon  the 
said  premises,  as  follows:  [set  forth  briefly  their  character, 
amount  and  date  when  they  arose] ;  that  the  sum  so  loaned  by 
plaintiff  was  in  fact  applied  in  payment  of  said  liens. 

VIII.  That  the  defendants  [naming  them]  have  or  claim 
to  have  some  interest  in  or  lien  upon  the  said  mortgaged 
premises,  or  some  part  thereof,  which  interest  or  lien,  if 
any,  has  accrued  subsequently  to  the  lien  of  the  plaintiff's 
said  mortgage,  or  subsequently  to  the  liens  so  as  aforesaid 
paid  by  the  money  loaned  by  plaintiff. 

[InserLin  the  usual  prayer,  as  in  Form  1502:]  that  in  case 
it  is  found  that  at  the  time  of  the  making  of  the  said  mort- 
gage to  plaintiff  the  defendant  [mortgagor]  was  not  the  owner 
of  the  fee  of  said  premises,  [or,  the  liens  of  any  of  the  de- 
fendants had  theretofore  accrued  so  as  to  be  superior  to  the 
lien  of  plaintiff's  said  mortgage]  that  the  discharge  of  the 
prior  hens,  so  paid  with  plaintiff's  said  loan,  be  set  aside 
and  the  said  liens  restored  and  plaintiff  adjudged  to  be  sub- 
rogated to  the  rights  thereunder,  that  the  amount  due 
thereon  be  ascertained,  and  that  plaintiff  may  be  paid  the 
amount  due  thereon;  [continue  as  in  Form  1502]. 

1517.  Allegation  of  Inadequacy  of  Security,  and  Demand 
for  Receiver  of  Rents  and  Profits. 

[Insert  in  any  preceding  form:] 

31  States  but  a  single  cause  of  action.     Conn.  Mut.  Ins.  Co.  v.  Cornwell, 
supra. 
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That  the  mortgaged  premises  consist  of  [briefly  stating 
situation— e.  g.]  a  single  lot,  with  a  house  thereon,  which  is 
old  and  out  of  repair,  and  rapidly  deteriorating;  that  the 
present  value  of  the  premises  is  about  dollars,  and 

they  are  subject  to  a  prior  mortgage,  for  the  sum  of 
dollars;  that  said  premises  are  an  inadequate  and  insufficient 
security  for  the  planitiff's  said  debt,  and  the  defendants 
[names],  who  are  personally  liable  therefor,  are  insolvent.32 

[And  insert  in  the  prayer  for  relief:] 

That  a  receiver  of  the  rents  and  profits  be  appointed,  by 
order  of  the  court,  to  apply  the  same  to  the  plaintiff's  de- 
mand. 

1518.  To  Foreclose  a  Tax  Lien.33 

I.  That  at  a  public  auction  of  tax  liens  for  unpaid  taxes, 
water  rents  and  assessments  for  local  improvements,  affect- 
ing lands  and  tenements  in  the  [Borough  of  Brooklyn,  City 
of  New  York,  County  of  Kings],  duly  conducted  by  the  col- 
lector of  assessments  and  arrears  in  the  department  of 
finance  of  the  City  of  New  York,  under  the  direction  of  the 
comptroller  of  said  City,  on  the  day  of  , 

19    ,  at  ,  pursuant  to  due  notice  and  advertise- 

ment thereof,  duly  published  according  to  law,  and  held 
under  the  provisions  of  Chapter  17,  Title  5  of  the  charter  of 
the  City  of  New  York,  the  City  of  New  York  duly  sold, 
and  by  a  duly  executed  transfer  of  tax  lien,  duly  transferred, 
assigned  and  set  over  to  plaintiff,  the  right  of  the  said  City 
of  New  York  to  receive  taxes,  assessments  and  water  rents, 

32  The   allegation  should   be   that  of  doubtful  utility  when  the  com- 

the  premises  are  an  inadequate  se-  plaint  is  used  strictly  as  a  plead- 

eurity  for  plaintiff's  demand.     An  ing. 

allegation  that  they  are  not  sufficient         33  The  complaint  is  adapted  to  the 

"for    all    just    incumbrances"    was  provisions   of   the   New   York  City 

held  not  enough.     Warner  v.  Gou-  charter,   and  was  sustained  against 

verneur,  1  Barb.  (N.  Y.)  36.  demurrer  in  Gautier  v.  Ditmar,  204 

In  New  York  the  application  for  a  N.  Y.  20;  see,  also,  Altman  v.  Bun- 
receiver  is  made  by  motion;  the  al-  gay  Co.,  161  App.  Div.  583, 146  N.  Y. 
legations  above  are  unnecessary  and  Supp.  949. 
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which  had  become  a  lien  on  the  premises  hereinafter  de- 
scribed, prior  to  the  day  of  .  19  ,  and 
which  remained  unpaid  at  the  time  of  such  sale,  including 
the  interest,  and  charges  of  notice  and  advertisements  of 
said  sale,  and  all  other  costs  and  charges  accruing  thereon, 
and  the  lien  of  the  City  of  New  York  accruing  from  said  un- 
paid taxes,  water  rents  and  assessments  for  local  improve- 
ments upon  the  said  premises,  with  interest  at 
per  cent  per  annum;  that  plaintiff  bid  the  lowest  rate  of 
interest  offered  by  any  "person;  that  said  transfer  of  lien 
was  made  in  consideration  of  plaintiff  advancing  to  the  City 
of  New  York  the  amount  of  said  unpaid  taxes,  water  rents, 
assessments  and  penalties  against  the  premises  hereinafter 
described,  with  interest  thereon  to  the  time  of  said  sale, 
together  with  all  other  costs  and  charges  thereon;  that  the 
aggregate  amount  of  the  lien  so  unpaid  and  transferred  to 
plaintiff  by  the  City  of  New  York,  is               dollars. 

II.  That  pursuant  to  said  sale,  and  in  consideration  of  the 
payment  by  plaintiff  to  it  of  said  sum  of  money,  the  City 
of  New  York,  by  its  collector  of  assessments  and  arrears, 
within  thirty  days  after  the  aforesaid  date  of  sale,  duly  exe- 
cuted, transferred  and  delivered  to  plaintiff  a  transfer  of 
the  aforesaid  tax  lien,  and  interest  thereon  at  said  rate  of 

per  cent  per  annum,  and  the  right  to  collect  the 
same,  and  all  the  rights  of  the  City  of  New  York  thereunder 
affecting  the  following  described  premises,  with  the  appurte- 
nances thereof,  to  wit  [description].  That  said  transfer  of  tax 
lien  was   thereafter  and  on   the  day  of  , 

19     ,  duly  recorded  in  the  office  of  the  Register  of  said 
County  of  Kings. 

III.  That  the  defendants  have  failed  to  pay  the  interest 
on  said  transfer  of  tax  lien  which  become  due  and  payable  on 
the  first  day  of  (January),  19  ,  and  plaintiff  has  not  re- 
ceived the  same;  that  defendants  have  been  in  default  of 
such  payment  for  more  than  thirty  days,  and  the  plaintiff 
herein  has  elected  to  declare,  and  does  hereby  declare,  the 
said  amount  of  said  transfer  of  tax  lien  now  due  and  pay- 
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able  pursuant  to  the  provisions  of  Chapter  17,  Title  5  of  the 
said  charter  of  the  City  of  New  York.34 

IV.  That  there  is  now  justly  due  and  owing  to  plaintiff 
on  said  transfer  of  tax  lien  the  sum  of  dollars,  with 
interest  thereon  from  [the  date  of  the  aforesaid  sale]  at  the 
said  rate  of                per  cent. 

V.  That  the  plaintiff  is  now  the  owner  and  holder  of  said 
transfer  of  tax  lien;  that  each  and  all  of  the  defendants 
herein  have,  or  may  have,  and  plaintiff  has  reason  to  believe 
and  does  believe,  that  such  defendants  have  or  may  have 
an  interest  in  or  claim  upon  the  real  property  hereinbefore- 
described,  which  interest  or  claim  if  any  is  inferior  and  sub- 
ordinate to  the  plaintiff's  lien  against  said  premises. 

IV.  That  no  action  has  been  commenced  at  law  or  in 
equity  to  recover  any  part  of  the  debt  secured  by  the  tram?  ■ 
fer  of  tax  lien. 

Wherefore,  plaintiff  demands  judgment:  that  the  trans- 
fer of  tax  lien  herein  be  adjudged  to  be  a  valid  and  binding 
lien  against  the  premises  herein  described,  and  that  plaintiff 
be  adjudged  to  have  succeeded  to  the  rights  of  the  City  of 
New  York  thereunder;  that  defendants  and  all  persons 
claiming  under  them  be  barred  and  foreclosed  of  all  right, 
claim,  lien  or  equity  of  redemption  in  the  said  premises; 
that  the  said  premises  may  be  decreed  to  be  sold  according 
to  law,  and  out  of  the  moneys  arising  from  the  sale  thereof 
plaintiff  may  be  paid  the  amount  due  on  said  transfer  of 
tax  lien,  with  interest,  together  with  the  costs  and  disburse- 
ments of  this  action ;  and  that  plaintiff  have  such  other  and 
further  relief  as  may  be  just. 

1519.  To  Foreclose  Mortgage"  Given  to  Building  Loan  Asso- 
ciation.36 

I.  That  plaintiff  is  a  domestic  corporation,  having  its 

34  If  foreclosure  is  brought  because  tax  lien  sold,  the  subsequently  accru- 

of    non-payment    of    taxes    subse-  ing  taxes  must  be  specifically  stated, 

quently  assessed,  the  allegation  must  and  their  non-payment  shown.     See 

show  the  date  mentioned  in  the  ad-  Altman  v.  Bungay  Co.,  supra. 
vertisement  of  sale  as  the  date  of  the  35  This  form  is  necessarily  merely 
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office  and  principal  place  of  business  at  ,  and  duly 

incorporated  under  the  provisions  of  the  [Banking  Law] 
relating  to  building  and  loan  associations. 

II.  That   the   defendant    [mortgagor]   on   or   about   the 

day  of  ,  19     ,  executed  under  his  hand 

and  seal  and  delivered  to  plaintiff  his  bond  dated  on  that 
day,  in  the  penal  sum  of  dollars,  conditioned  that 

if  the  defendant  would  pay  to  the  plaintiff  the  sum  of 
dollars,  with   interest  thereon  at  the  rate  of  per 

cent,  and  certain  other  sums  as  follows,  [specify  exactly  the 
terms  and  conditions  of  payment,  as:]  the  sum  of 
dollars  for  dues  and  premiums,  and  the  sum  of 
dollars  for  interest,  amounting  in  all  to  the  sum  of 
dollars,  each  and  every  month  on  or  before  the  day 

of  each  month,  and  also  all  fines  and  penalties  that  might 
be  imposed  upon  or  on  account  of  the  shares  of  stock  of 
plaintiff  hereinafter  mentioned,  pursuant  to  its  by-laws  and 
articles  of  association,  to  be  paid  into  the  treasury  of  the 
association  on  said  day  of  each  month  until  the  termination 
of  that  series  or  class  of  shares  of  which  defendant  was  a 
member,  then  such  obligation  to  be  void;  that  it  was  also 
agreed  in  and  by  said  bond  that  should  any  dues  or  premiums, 
interest  or  fines,  or  any  part  thereof,  remain  unpaid  or  in 
arrears  for  the  period  of  (one  month)  then  the  aforesaid 
sum  of  dollars,  and  all  arrearage  of  interest  thereon, 

shall  become  due  and  payable  forthwith. 

III.  [Allege  the  giving  of  an  accompanying  mortgage,  as  in 
Form  1502.] 

V.  That  at  the  time  of  the  execution  and  delivery  of  said 
bond  and  mortgage,  said  defendant  [mortgagor]  was  and  still 
is  a  member  of  the  plaintiff,  and  is  the  holder  and  owner  of 
shares   in   the  series  of  shares   of 

the  capital  stock  of  plaintiff,  that  said  bond  and  mort- 
gage were  given  as  aforesaid  to  secure  the  indebtedness  of 

suggestive,  in  view  of  the  differing  taken  from  Safety  Co-Op.  Assoc,  v. 
conditions  and  requirements  of  such  Robinson,  170N.Y.  568,  where  plain- 
mortgage    loans;    the    precedent    is      tiff  had  a  judgment  of  foreclosure. 
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dollars  to  plaintiff  for  money  loaned  by  plaintiff 
to  said  defendant  upon  said  shares,  and  which  said  shares 
have  by  the  terms  of  said  mortgage  been  assigned  to  plain- 
tiff as  additional  collateral  security  for  the  payment  of  any 
deficiency  which  may  arise  upon  the  sale  of  the  above  de- 
scribed premises. 

VI.  That  the  by-laws  of  plaintiff  provide  among  other 
things  that  should  the  dues  not  be  paid,  when  the  same  are 
payable,  a  fine  of  one  per  cent  per  week  from  the  date  the 
last  dues  were  paid  shall  be  imposed  upon  each  share;  also, 
that  should  the  premium,  and  interest,  or  any  other  amount 
payable  under  the  terms  of  said  bond  and  mortgage,  not  be 
paid  when  the  same  is  payable,  a  fine  of  [one  per  cent  per 
month]  shall  be  imposed  upon  such  unpaid  amounts  until  paid. 

VII.  That  the  defendant  [mortgagor]  has  failed  to  comply 
with  the  terms  of  said  bond  and  mortgage  by  omitting  to 
pay  [specify  what];  that  plaintiff  has  elected  that  the  entire 
amount  secured  by  said  bond  and  mortgage  shall  become  due 
and  payable;  that  there  remains  according  to  the  terms 
thereof  the  sum  of  dollars. 

VIII.  [As  in  paragraph  VII  of  Form  1502] 

IX.  [As  in  paragraph  VI  of  Form  1502.] 
Wherefore,    [demand  of  judgment,   substantially  as   in 

Form  1502,  except  that  it  may  also  be  asked:]  that  in  case 
a  deficiency  remains  after  the  application  of  the  proceeds 
of  such  sale  to  the  amount  due  plaintiff,  that  the  said  shares 
of  plaintiff  owned  by  the  defendant  [mortgagor]  be  sold  and 
the  amount  received  therefor  be  applied  upon  such  de- 
ficiency. 

1620.  To  Foreclose  as  a  Mortgage  a  Deed  Absolute  on  its 
Face.36 

I.  [Allege  indebtedness  by  defendant  mortgagor,  to  plaintiff, 37 

36  Adapted  from  complaint  in  was  directly  involved  in  the  de- 
House    v.    Lockwood,    137    N.    Y.  cision. 

259,    33    N.    E.    Rep.    595,    where  "A  debt  must  be  established  in 

no   question   of    pleading,   however,  order   to   show   that   a   deed   could 
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as:]  That  on  or  about  the  day  of  ,   19    , 

plaintiff  loaned  to  the  defendant  Y.  Z.  [mortgagor]  the  sum 
of  dollars,  which  said  sum  said  defendant  promised 

and  agreed  to  repay  within  years,  [or,  on  the 

day  of  ,  19    ]  together  with  interest  thereon  at  the 

rate  of  per  cent. 

II.  That  the  defendant  Y.  Z.  [mortgagor]  for  the  purpose  of 
securing  the  payment  to  the  plaintiff  of  the  said  sum  of 

dollars  and  interest  thereon,  and  on  or  about  the 
day  of  ,  19    ,  duly  executed  and  delivered 

to  the  plaintiff  a  deed,  which  though  absolute  in  form  was 
intended  and  agreed  to  be  a  security  "for  the  repayment  by 
said  defendant  of  the  amount  aforesaid  and  interest,  whereby 
the  defendant  Y.  Z.  and  his  wife,  the  defendant,  B.  Z., 
granted  and  released  to  the  said  plaintiff  the  following  de- 
scribed premises,  that  is  to  say:  [description  of  premises  as 
in  the  instrument]. 

III.  [Allege  that  the  deed,  together  with  any  accompanying 
writing,  was  recorded],3*  and  that  the  said  defendant  Y.  Z. 
was  at  the  date  of  said  conveyance  the  sole  and  only  owner 
of  the  same. 

[Continue  substantially  as  in  complaint  to  foreclose  a  mort- 
gage after  default  in  payment  of  principal.] 

Wherefore,  the  plaintiff  demands  judgment  that  an 
account  may  be  taken  of  what  is  due  and  owing  to  the  plain- 
tiff by  defendant  Y.  Z.  for  principal  and  interest;  that  the 
said  deed  may  be  adjudged  to  have  been  intended  as  a  mort- 
gage, and  to  be  a  first  lien  upon  said  premises  for  the  sum  of 
dollars;  that  the  defendants,  and  all  claiming  under 
them  subsequent  to  the  filing  of  a  notice  of  the  pendency  of 
this  action,  may  be  barred  and  foreclosed  of  all  right,  claim, 
hen  and  equity  of  redemption  in  the  said  premises;  that  the 


have  been  intended  as  a  mortgage,  been  intended  as  a  mortgage,  such 

Bascombe    v.    Marshall,    129    App.  other  writing  must  have  been  re- 

Div.  516,  113  N.  Y.  Supp.  991.  corded  at  the  same  time  in  order 

38  If  by  any  other  written  ijistru-  that  the  record  be  effective.    N.  Y. 

ment  the  deed  was  shown  to  have  Eeal  Prop.  Law,  §  320. 
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said  premises  may  be  decreed  to  be  sold  according  to  law; 
[continue  as  in  Form  1502}. 

1521.  By  Mortgagee  in  Possession,  against  Parties  En- 
titled to  Redeem;  Seeking  an  Accounting  and  Pay- 
ment, or  Strict  Foreclosure.39 

[Allege  mortgage,  default,  etc.,  as  in  preceding  forms.] 

III.  That  after  the  mortgage  debt  became  due  as  afore- 
said, the  plaintiff  entered  into  possession  of  the  mortgaged 
premises,  and  the  receipt  of  the  rents  and  profits  thereof, 
and  has  since  continued  and  still  is  in  possession.40 

IV.  That  the  said  rents  and  profits  have  not  been  sufficient 
in  amount  to  equal  the  annual  interest  upon  the  said  bond 
and  mortgage  [or  state  otherwise,  as  the  fact  may  be]. 

V.  That  the  plaintiff  has  [laid  out  considerable  expendi- 
tures for  permanent  improvements  upon  said  premises,  to 
wit: — stating  the  general  nature  and  value  of  same — ,  which 
should  be  allowed  him  as  an  offset  against  so  much  of  said 
rents  and  profits;  and  has  also]  paid  the  sum  of 
dollars  for  taxes  and  assessments  [and  if  any  prior  lien  has 
been  discharged,  state  the  nature  of  the  lien,  amount  and  time 
of  payment  of  same],  all  of  which  sums  the  said  plaintiff 
alleges  should  be  allowed  him  and  credited  on  his  account 
against  so  much  of  said  rents  and  profits;  which  several 
sums,  when  so  applied  and  credited  to  the  said  plaintiff, 
charging  the  plaintiff  with  the  amount  of  rents  and  profits 
so  received  by  him,  will  leave  remaining  due  to  said  plaintiff 
on  his  said  bond  and  mortgage  about  dollars. 

39  This  form  is  from  2  Van  Sant  n.  sucli   a    case     it    may    be   granted. 

Eq.  Pr.  528.  See  Denton  v.  Ontario    Co.   Bank, 

In  New  York,  strict  foreclosure  150  N.  Y.  126;  Moulton  v.  Cornish, 
has  never  been  favored,  and  is  now  138  N.  Y.  133;  Bolles  v.  Duff,  43 
only  permitted  in  cases  where  the  N.  Y.  469.  See  following  form, 
usual  foreclosure  is  discovered  to  be  40Such  entry  must  be  shown  to 
defective  because  of  the  omission  of  a  have  been  with  the  mortgagor's  con- 
person  who  has  a  right  to  redeem,  sent,  or  otherwise  lawful.  Herr- 
and  the  omitted  lienor  has  been  mann  v.  Cabinet  Land  Co.,  217  N.  Y. 
guilty  of  inequitable    conduct.      In  526. 
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VI.  That  the  defendant  [junior  incumbrancer]  has  or 
claims  an  interest  in  said  mortgaged  premises,  under  and 
by  virtue  of  a  mortgage  thereon  from  the  said  defendant 
[mortgagor]  subsequent  to  the  mortgage  of  the  plaintiff; 
and  the  defendants  [names]  have  or  claim  to  have  an  in- 
terest therein  as,  etc.,  [as  in  Form  1502,  setting  forth  generally 
the  interests  of  the  respective  parties]. 

VII.  That  the  plaintiff  has  applied  to  the  said  defendants 
[junior  incumbrancers],  and  requested  them  to  pay  the  plain- 
tiff the  said  sum  so  due  on  the  bond  and  mortgage  held  by 
the  plaintiff,  or  come  to  an  accounting  with  him  thereon  for 
the  said  rents  and  profits  [permanent  improvements  and 
advances],  and,  after  the  proper  charges  and  credits,  pay 
the  said  plaintiff  what  should  appear  to  be  due  him  on  his 
said  bond  or  mortgage  [or,  in  default  thereof,  to  release  their 
right  and  equity  of  redemption  in  said  mortgaged  premises] ; 
but  the  said  defendants  have  hitherto  refused,  and  still 
refuse  so  to  do,  or  to  comply  with  any  part  of  said  plaintiff's 
request. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  That  an  account  may  be  taken  of  what,  if  anything, 
is  due  and  owing  to  the  plaintiff  for  principal  and  interest 
on  his  said  bond  and  mortgage;  and  that  an  account  may 
also  be  taken  of  the  rents  and  profits  of  the  said  mortgaged 
premises  which  have  been  received  by  said  plaintiff,  and  also 
of  the  expenditures  of  the  said  plaintiff  for  [permanent  im- 
provements, and  for]  taxes  and  assessments  [and  for  the 
amount  so  paid  for  prior  incumbrances,  etc.,  as  the  case  may 
be]. 

2.  That  the  said  defendants  be  adjudged  to  pay  the  plain- 
tiff what  may  be  found  due  him  on  taking  the  said  account, 
together  with  his  costs  of  action,  by  a  day  to  be  appointed 
by  the  court  for  that  purpose;  or,  in  default  thereof,  that 
the  said  defendants,  and  all  persons  claiming  under  them, 
be  absolutely  barred  and  foreclosed  of  and  from  all  right  and 
equity  of  redemption  in  and  to  the  said  mortgaged  premises, 
and  every  part  thereof,  and  that  said  defendants  deliver 
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up  to  the  plaintiff  all  deeds,  papers,  or  writings  in  their 
custody  or  power  relating  to  or  concerning  the  said  mort- 
gaged premises,  or  any  part  thereof,  and  for  such  further 
relief  as  may  be  just,  with  costs  of  this  action.41 

1522.  By  Purchaser  at  Defective  Foreclosure  Sale,  against 
the  Holder  of  a  Subsequent  Incumbrance  who  was 
not  Joined;  Asking  Payment  and  Allowances  for  Bene- 
fit; also  asking  Strict  Foreclosure.42 

[Allege  giving  of  bond  and  mortgage,  and  default,  inserting 
names  of  mortgagor  and  mortgagee,  but  otherwise  as  in  Form 
1502,  paragraphs  I  to  V.] 

VI.  That  thereafter,  and  on  or  about  the  day  of 

,  19  ,  the  said  [mortgagee,  or  assignee  of  the  mort- 
gage] 43  duly  commenced  an  action  in  the  Court 
for  said  county,  against  the  said  [mortgagor],  his 
wife  [name],  and  certain  other  persons  therein  mentioned, 
for  the  foreclosure  of  the  said  mortgage,  and  the  sale  of  said 
premises  to  satisfy  the  said  mortgage  debt;  that  thereafter 
such  proceedings  were  had  in  said  action,  that  on  or  about 
the  day  of  ,  19  ,  judgment  was  duly 
given  and  entered  in  said  court,  that  the  said  mortgaged 
premises,  or  so  much  thereof  as  might  be  necessary  to  raise 
the  amount  then  due  to  the  said  [mortgagee],  for  principal 
and  interest,  and  costs  and  disbursements  in  the  action, 
be  sold  at  public  auction  by  a  referee  duly  appointed  by  said 
judgment;  that  thereafter,  and  in  pursuance  of  said  judg- 
ment, the  said  referee  duly  sold  said  mortgaged  premises 
at  public  auction  to  this  plaintiff,  and  made  and  delivered 

41  Substitute  for  this  paragraph,  of  inequitable  conduct.  See  note  to 
when  the  action  is  brought  in  New  preceding  form  and  cases  cited.  The 
York,  the  usual  demand  for  sale  and  usual  foreclosure  sale  will  be  the  New 
application  of  the  proceeds  to  the  York  remedy. 

discharge  of  the  amount  found  due  See  Form  1537  for  precedent  where 
plaintiff.    See  Form  1502.  the  omitted  lienor  asks  for  redemp- 

42  This  action  will  not  lie  for  a      tion  against  the  purchaser. 

strict  foreclosure  in  New  York  unless  «  For    allegation    of    assignment, 

the  omitted  lienor  has  been  guilty      see  Form  1511. 
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to  plaintiff  a  deed  thereof  as  such  referee,  and  plaintiff  paid 
to  him  the  purchase  money  therefor;  that  said  deed  was,  on 
the  day  of  ,  19     ,  recorded  in  the  office  of 

the  clerk  [or,  register  of  deeds]  of  the  said  county  of  , 

in  liber  of  Conveyances,  page  ;  that  on  the 

day  of  ,  19    ,  an  order  was  duly  made  and 

entered  in  said  action,  confirming  said  sale. 

VII.  That  plaintiff  thereupon  entered  into  possession  of 
said  premises,  and  has  continued  to  be  and  still  is  in  posses- 
sion thereof;  that  at  the  time  of  the  aforesaid  sale  plaintiff 
in  good  faith  believed  that  he  acquired,  by  the  deed  of  said 
referee,  a  perfect  title  in  fee  simple  to  the  said  premises,  free 
and  clear  of  all  incumbrances.44 

VIII.  That  plaintiff  is  informed  and  believes  that  the  de- 
fendant has  or  claims  to  have  some  interest  in,  or  lien  upon, 
the  said  premises  so  as  aforesaid  purchased  by  plaintiff, 
which  interest  or  lien,  if  any,  accrued  subsequently  to  the 
lien  of  the  said  mortgage.  [If  plaintiff  is  aware  of  the  exact 
claim  made  by  defendant,  it  may  be  better  to  allege  what  it  is.] 45 

IX.  That  plaintiff  is  advised  that  he  has  acquired  under 
the  said  foreclosure  proceedings,  and  the  purchase  of  said 
premises  from  said  referee,  the  title  to  the  said  mortgage 
under  which  said  sale  was  had,  and  also  the  right  of  [the 
mortgagor  and  wife]  who  were  defendants  in  said  action,  and 
who  duly  appeared  therein,  to  redeem  the  same  from  the 
lien  of  said  mortgage;  that  at  the  time  of  such  sale  said 
[mortgagor]  was  the  owner  of  said  premises,  and  the  owner  of 
the  equity  of  redemption  therein. 

X.  That  the  total  sum  due  and  owing  to  the  plaintiff  in 
said'  foreclosure  action,  upon  the  said  bond  and  mortgage, 
as  the  principal  and  accrued  interest  thereupon,  was 
dollars,  no  part  of  which  has  been  paid  except  as  paid  to  said 

44  Nevertheless   if  the   owners   of  possession.      Herrman    v.    Cabinet 

the  equity  have  not  been  brought  Land  Co.,  217  N.  Y.  526. 

before  the  court  in  the  prior  fore-  45  But  the  general  allegation  will  be 

closure,  the  purchaser  gets  no  title  good  against  demurrer.     Vought  v. 

under  a  sale,  and  is  not  entitled  to  Levin,  142  App.  Div.  623,  127  N.  Y. 

invoke  the  rights  of  a  mortgagee  in  Supp  479. 
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[mortgagee]  by  the  said  referee  from  the  said  purchase  money- 
paid  to  him  by  this  plaintiff. 

XI.  That  plaintiff  in  good  faith,  and  in  the  belief  that  he 
was  the  absolute  owner  of  said  premises,  has  laid  out  and 
expended  large  sums  of  money,  to  wit,  dollars,  in 
permanent  improvements  and  benefits  to  said  premises, 
viz.:  [briefly  allege  their  character];  that  plaintiff  has  also 
paid  the  sum  of  dollars  for  taxes  accruing  upon  said 
premises  for  the  year  19  .  [Etc.,  stating  any  other  sums  paid 
to  relieve  property  from  charges  superior  to  defendant's  claim.] 

XII.  That  from  the  rents  and  profits  of  said  premises 
plaintiff  has  received  in  all  the  sum  of  not  to  exceed 
dollars  since  the  aforesaid  sale  thereof;  that  during  the  said 
period  the  accruing  interest  upon  the  sum  so  as  aforesaid  due 
upon  said  mortgage  would  amount  to  the  sum  of         dollars. 

[XIII.  That  plaintiff  has  applied  to  the  defendant  to 
come  to  an  accounting  with  him  regarding  the  premises, 
and  after  adding  to  the  amount  so  due  upon  the  said  mort- 
gage the  amount  of  proper  credits  due  plaintiff  as  above  set 
forth,  to  pay  to  plaintiff  the  amount  thereof,  and  has  notified 
defendant  that  upon  payment  thereof  plaintiff  would  con- 
vey and  release  to  him  all  his  right,  title  and  interest  in  said 
mortgaged  premises,  as  acquired  under  the  aforesaid  sale 
thereof  in  foreclosure;  or,  that  defendant  should  release 
to  plaintiff  any  right  or  equity  of  redemption  possessed  by 
him,  in  default  of  making  such  payment  to  plaintiff;  that 
defendant  has  neglected  and  refused  to  comply  with  plain- 
tiff's said  request,  or  any  part  thereof.] 

[Demand  of  judgment  as  in  Form  1521.]  46 

1523.  To  Foreclose  a  Lien  for  an  Unliquidated  Sum,  for 
Breach  of  a  Bond  Conditioned  upon  Supporting  the 
Obligee,  and  Made  a  Lien  upon  Land.47 
I.  That  the  defendants,  Y.  Z.  and  A.  Z.,  his  wife,  for  the 

46  In  New  York,  demand  the  usual  «  The  precedent  is  from  Empie  v. 

judgment  of  sale,  and  foreclosure  of  Empie,  35  App.  Div.  51,  54  N.  Y. 

defendant's  right  to  redeem,  etc.,  as  Supp.  402,  where  it  was  held  that  the 

in  Form  1502.  obligation  was  an  entire  continuing 
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purpose  of  securing  the  payment  to  this  plaintiff,  and  to 
M.  B.,  his  wife,  or  to  their  certain  attorney,  executors,  ad- 
ministrators or  assigns,  the  sum  of  dollars,  did,  on  or 
about(  the  day  of  ,  19  ,  execute  and  de- 
liver to  this  plaintiff  their  bond  bearing  date  on  that  day, 
sealed  with  their  seals,  whereby  the  said  defendants  did 
bind  themselves,  their  heirs,  executors  and  administrators,  in 
the  sum  of  dollars,  upon  condition  that  the  same 
should  be  void  if  the  said  Y.  Z.  should  well  and  truly  keep, 
support  and  maintain  the  said  plaintiff  and  M.  B.,  properly 
clothe  them  and  furnish  them  with  such  medical  attendance 
as  they  shall  desire  when  sick,  and  see  that  they  are  properly 
and  decently  buried,  and  pay  all  funeral  expenses,  and  erect 
a  suitable  monument  or  tombstone  over  their  graves,  and 
allow  them  the  use  of  a  horse,  and  horses,  wagon,  sleigh 
and  harness  when  they  desire  the  same.  [Or  otherwise  as  in 
condition.] 

II.  That  as  a  security  for  the  payment  of  said  bond,  and 
the  performance  of  the  conditions  and  agreements  therein 
mentioned,  said  bond  was  by  its  terms  made  a  lien  upon  the 
following  described  premises,  with  the  appurtenances  thereto, 
that  is  to  say:  [description,  as  in  a  deed]. 

III.  That  the  said  bond  contained  the  further  condition, 
that  if  the  said  defendant  Y.  Z.  should  fail  to  comply  with 
the  terms  and  conditions  of  said  bond,  according  to  the 
terms  thereof,  then  the  said  plaintiff  and  M.  B.,  or  either  of 
them,  were  empowered  to  sell  the  said  premises  in  due  form 
of  law,  and  out  of  the  proceeds  arising  from  such  sale  to  pay 
the  said  sum  oT  money  in  and  by  said  bond  secured  to  be 
paid,  with  the  costs  and  expenses  of  proceedings  thereupon, 
and  dispose  of  the  surplus  as  in  such  case  made  and  provided. 

IV.  That  said  bond  was  duly  recorded  in  the  clerk's  office 

contract,  and  the  obligor  might  re-  expectancy  of  life.     Mortality  tables 

cover  not  only  past  expenses  of  sup-  are    competent    though   only   slight 

port,  but  also  prospective  expenses  evidence  of  themselves.    Hartley  v. 

during  life,  for  the  purpose  of  the  Eagle  Ins.  Co.,  222  N.  Y.  178. 
estimating  of  which  mortality  tables  See  next  form  based  on  a  covenant 

were  competent  evidence  upon  the  in  the  deed  of  the  premises. 
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of  the  county  of  ,  on  the  day  of  , 

19    ,  in  book  No.  of  Mortgages,  at  page 

V.  That  the  said  defendant  Y.  Z.  has  failed  to  comply 
with  the  terms  and  conditions  of  said  bond  by  failing  to 
erect  a  monument  at  the  grave  of  said  M.  B.,  who  died  on  or 
about  the  day  of  ,  19  ,  and  by  failing 
and  refusing  to  support  and  maintain  this  plaintiff,  and 
furnish  the  plaintiff  with  the  necessary  medical  attendance, 
and  has,  in  all  respects,  failed  to  keep  and  perform  the  terms 
and  conditions  of  said  bond,  and  has  abandoned  the  premises 
mentioned  in  the  second  paragraph  of  this  complaint,  and 
is  totally  insolvent  and  unable  to  pay  his  just  debts,  and  that 
plaintiff  has  been  compelled  to  seek  his  support  elsewhere, 
and  has  suffered  great  loss  and  damage  by  reason  thereof, 
to  the  amount  of  dollars,  and  that  plaintiff  is  old 
and  feeble  and  has  no  means  of  support,  except  the  bond 
mentioned  in  this  complaint. 

VI.  That  the  said  defendant  Y.  Z.,  on  the  day 
of  ,  19  ,  absolutely  refused  to  longer  provide  for 
this  plaintiff,  as,  in  and  by  the  terms  and_  conditions  of  said 
bond,  he  was  bound  to  do,  and  that  said  defendant  Y.  Z. 
is  wholly  insolvent. 

VII.  That  no  other  action  has  been  brought,  and  no 
proceedings  have  been  had,  for  the  recovery  of  the  said  sum 
secured  by  the  said  bond,  or  any  part  thereof. 

VIII.  Upon  information  and  belief,  that  the  defendants 
[naming  them]  have,  or  claim  to  have,  some  interest  in  or  lien 
upon  the  said  premises,  or  some  part  thereof,  which  interest 
or  hen,  if  any,  has  accrued  subsequently  to  £he  lien  of  said 
bond. 

Wherefore,  plaintiff  demands  judgment  against  the  said 
Y.  Z.  for  the  sum  of  dollars,  and  interest  thereon 

from  the  day  of  ,  19    ,  the  amount  which 

defendant  Y.  Z.  should  have  applied  under  said  bond  prior 
to  the  commencement  of  this  action;  that  the  amount 
necessary  to  support  and  maintain  plaintiff  during  his  life 
be  also  adjudged;  that  said  amounts  be  declared  a  lien  upon 
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the  premises  hereinbefore  described;  that  the  defendants, 
and  all  persons  claiming  under  them  subsequent  to  the  filing 
of  a  notice  of  the  commencement  of  this  action,  may  be 
barred  and  foreclosed  of  all  right,  claim,  lien  and  equity  of 
redemption  in  said  premises;  that  the  said  premises,  or  so 
much  thereof  as  may  be  necessary  to  raise  the  amount  due 
and  to  become  due  the  plaintiff  for  principal,  .interest  and 
costs,  and  which  may  be  sold  in  parcels  without  material 
injury  to  the  parties  interested,  may  be  sold  according  to  law, 
and  that  out  of  all  the  moneys  arising  from  such  sale  the 
plaintiff  may  be  paid  the  amount  due  and  to  become  due 
on  said  bond,  with  interest  at  the  time  of  such  payment, 
and  the  costs  and  expenses  of  this  action,  so  far  as  the  amount 
of  such  moneys  properly  applicable  thereto  will  pay  the 
same,  and  that  the  defendant  Y.  Z.  may  be  adjudged  to  pay 
any  deficiency  which  may  remain  after  applying  all  moneys 
so  applicable  thereto,  and  that  the  plaintiff  may  have  such 
other  and  further  relief,  or  both,  in  the  premises  as  shall  be 
just  and  equitable. 

1624.  The  Same,  under  a  Covenant  to  Support  Plaintiff 
Contained  in  a  Deed.48 

I.  That  on  or  about  the  day  of  ,  19  , 
one  M.  N.  who  was  then  the  plaintiff's  husband,  was  the 
owner  of  the  following  described  premises  [description.] 

II.  That  on  or  about  said  day,  plaintiff  and  said  M.  N. 
executed  and  delivered  to  defendant  Y.  Z.  a  deed  of  said 
premises;  that  said  deed  was  recorded  on  the  day 
of  ,  19  ,  in  the  office  of  the  county  clerk  of  the  said 
county  of  ,  in  Liber  of  Conveyances,  at 
page 

III.  That  said  deed  contained  the  following  covenant 
[set  forth  copy  of  covenant;  or,  contained  a  covenant,  wherein 

48  Adapted  from  complaint  in  Red-  showed  her  entitled  to  a  judgment  of 

path  «.  Redpath,  75  App.  Div.  95,  sale  to  enforce  her  lien  on  the  prem- 

77  N.  Y.  Supp.  668,  where  the  court  ises. 
considered      plaintiff's      allegations 
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and  whereby  said  defendant  Y.  Z.  agreed  that  he  would 
thereafter  comfortably  maintain,  support  and  provide  a 
home  for  plaintiff  and  her  said  husband  during  the  term  of 
their  lives,  and  of  the  survivor  of  them,  and  furnish  and  pro- 
vide suitable  burial  for  each  of  them  at  their  decease — or 
otherwise  according  to  the  character  of  the  agreement — and  that 
such  maintenance  and  support  should  at  all  times  be  and 
remain  a  continuing  lien  upon  said  premises]. 

IV.  That  said  defendant  Y.  Z.  immediately  upon  the  de- 
livery to  him  of  said  deed  entered  into  possession  of  said 
premises,  and  continues  in  possession  thereof;  that  until 
the  day  of  ,  19  ,  plaintiff  and  her  husband 
continued  to  make  their  home  with  defendant  and  to  be 
cared  for  by  him  as  in  said  deed  provided. 

V.  That  plaintiff's  said  husband  died  on  the 
day  of  ,  19     ;  that  since  on  or  about  the 

day  of  ,  19    ,  defendant  has  failed  and  refused  to 

comfortably  maintain  or  support  or  provide  a  home  for 
plaintiff,  but  on  the  contrary  has  left  plaintiff  wholly  without 
means  of  support  and  subsistence,  and  intends  to  continue  to 
so  refuse  and  to  wholly  neglect  to  comply  with  his  said 
covenant. 

VI.  That  the  sum  of  dollars  per  month  is  neces- 
sary in  order  to  comfortably  maintain  and  support  plaintiff, 
and  provide  a  home  for  her. 

Wherefore  [demand  of  judgment  as  in  Form  1523]. 

1525.  By  Trustee  for  Benefit  of  Bondholders;  Foreclosure 
of  Deed  of  Trust  from  Corporation.49 

I.  [Allege  defendant's  corporate  capacity;  see  Forms  M, 
etc.] 

II.  That  heretofore,  and  in  or  about  the  month  of  , 


m  This  form  is  only  suggestive  of  nature  of  conditions  precedent  to  the 

the   more   usual   allegations   in   the  trustee's  right  to  bring  foreclosure, 

action.     Each   mortgage   and   trust  compliance    with    which    must    be 

deed   may   contain   provisions   of   a  alleged    in    order    to    maintain   the 

peculiar  character,  especially  in  the  action. 
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19    ,  the  defendant,  the  Company,  for  value  re- 

ceived, duly  executed  and  delivered  [and  caused  to  be  au- 
thenticated by  plaintiff,  as  trustee  as  hereinafter  set  forth], 
its  certain  bonds,  numbered  from  1  to  ,  inclusive, 

dated  on  the  day  of  ,  19    ,  for  the  sum  of 

[one  thousand]  dollars  each,  with  interest  thereon  at  the 
rate  of  per  cent  per  annum,  payable  semi-annually 

on  the  first  day  .of  and  the  first  day  of  ,  in 

each  year  thereafter,  and  evidenced  by  certain  interest 
coupons  attached  to  each  of  said  bonds;  that  a  copy  of  said 
bond  is  hereunto  annexed  marked  A,  and  made  a  part  of 
this  complaint;  that  all  of  said  bonds  are  in  the  words  and 
figures  of  said  copy,  except  as  to  the  number  thereon;  that 
said  bonds  are  now  held  by  various  persons  many  of  whom 
are  unknown  to-  plaintiff,  and  are  now  outstanding  obliga- 
tions of  said  defendant  Company  and  entitled  to  the  benefit 
of  the  lien  of  the  mortgage  or  deed  of  trust  hereinafter  re- 
ferred to. 

III.  That  to  secure  the  payment  of  the  said  bonds,  and 
the  interest  accruing  thereon,  the  defendant,  the 
Company,  was  duly  authorized  and  directed  by  its  stock- 
holders, in  the  manner  provided  by  law,  and  did  duly  make, 
execute  and  deliver  to  this  plaintiff,  as  trustee,  for  the  bene- 
fit of  the  holders  of  its  said  bonds,  its  certain  mortgage  or 
deed  of  trust,  dated  on  said  day  of  ,  19    , 

wherein  and  whereby  it  granted,  bargained,  sold,  assigned, 
transferred  and  conveyed  to  the  plaintiff,  as  such  trustee, 
[set  forth  in  detail  the  property  and  franchises  covered  by  the 
trust  deed].  That  said  mortgage  and  deed  of  trust  also 
granted  and  conveyed  to  plaintiff,  as  such  trustee,  all  other 
property,  real  personal  or  mixed,  which  might  thereafter 
be  acquired  by  said  defendant,  the  Company  [and, 

■  if  so  limited,  add]  in  connection  with  the  construction,  oper- 
ation and  maintenance  of  its  said  railroad,  or  as  convenient 
or  necessary  for  the  uses  or  purposes  thereof  [etc.,  as  in 
trust  deed;]  that  said  defendant,  the  Company,  there- 

after acquired  the  following  property  which  by  reason  of  the 
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aforesaid  provisions  became  and  is  subject  to  the  lien  of  the 
plaintiff's  mortgage  or  deed  of  trust:  [specify  property].50 

IV.  That  plaintiff  duly  accepted  the  trusts  created  in  and 
by  said  deed  of  trust,  and  has  thereafter  continued  to  be 
and  still  is  such  trustee;  [if  the  rights  of  subsequent  tenors 
are  sought  to  be  foreclosed,  allege:]  that  said  deed  of  trust  was 
on  the  day  of  ,  19  ,  duly  recorded  in  the 
office  of  the  clerk  [or,  register  of  deeds]  of  the  county  of 

,  in  liber  of  Mortgages,  at  page  , 

[and,  if  the  deed  of  trust  covers  chattel  interests]  and  on  the 

day  of  ,  19     ,  the  same  was  duly  filed  in 

the  office  of  [etc.,  as  required  in  the  case  of  chattel  mortgage]. 

[If  foreclosure  is  being  brought  because  of  a  default  in  pay- 
ment'of  coupons,  continue:] 

V.  That  said  mortgage  and  trust  deed  contained  the 
following  covenants  and  conditions:  [qudte  the  part  relating 
to  foreclosure  in  case  of  continued  default  in  payment  of  in- 
terest; also,  any  provision  relating  to  the  trustee's  bringing 
foreclosure  upon  demand  of  the  holders  of  bonds  to  a  certain 
amount], 

VI.  That  said  mortgage  and  trust  deed  contained  a 
further  provision,  as  follows:  [quote  any  provision  relating  to 
application  of  the  proceeds  realized  upon  foreclosure]. 

VII.  [Allege  non-payment  of  interest  coupons  payable  on  a 
day  named,  and  continuance  of  non-payment  for  the  period 
provided  in  trust  deed;  see  paragraph  V  of  Form  1502] 

VIII.  [Allege  demand  upon  plaintiff  to  bring  foreclosure, 
made  by  bondholders  owning  the  required  number  of  bonds,  as:] 
That  the  holders  of  a  majority  of  the  bonds  secured  by  the 
said  mortgage  or  deed  of  trust  have,  in  pursuance  of  the 
provisions  therein  contained  as  aforesaid,  in  writing  duly 
signed  by  them,  duly  requested  plaintiff  as  such  trustee 
to  declare  the  principal  sum  secured  by  the  said  mortgage 
to  be  due  and  payable  by  reason  of  said  default  in  payment 

60  Such  a  grant  of  after  acquired      1 ;  People's  Trust  Co.  v.  Schenck,  195 
property  is  given  full  effect.     Bear      N.  Y.  398. 
Lake,  etc.,  Co.  v .  Garland,  164  U.  S. 
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of  the  interest  coupons  which  have  become  due  as  aforesaid, 
and  that  plaintiff  in  accordance  with  such  request  and  with 
the  terms  and  conditions  of  the  said  bonds  and  of  the  said 
mortgage,  has  declared  the  whole  principal  sum  secured 
by  said  mortgage  to  be  due  and  payable  because  of  such 
default. 

IX.  That  no  part  of  the  principal  of  said  bonds  has  been 
paid  to  the  various  owners  and  holders  thereof;  that  there 
is  now  due  and  owing  to  them  by  the  defendant,  the 
Company,  the  principal  sum  thereof,  aggregating 
dollars,  together-  with  interest  thereon  from  the 

day  of  ,  19     . 

X.  That  no  action  or  proceeding  has  been  had  at  law, 
or  otherwise,  for  the  recovery  of  the  sums  so  secured 
to  be  paid  by  said  mortgage  and  trust  deed,  or  any  part 
thereof. 

XI.  That  the  defendants  [naming  them]  have,  or  claim  to 
have,  some  interest  in,  or  lien  upon,  the  aforesaid  mortgaged 
property,  or  some  portion  thereof,  which  interest  or  hen, 
if  any,  has  accrued  subsequently  to  the  hen  of  the  said 
mortgage  and  trust  deed. 

Wherefore,  plaintiff  demands  judgment: 

1st.  That  the  defendants,  and  all  persons  claiming  under 
them,  or  either  of  them,  subsequent  to  the  filing  of  a  notice 
of  the  pendency  of  this  action,  may  be  barred  and  fore- 
closed of  all  right,  claim,  lien  and  equity  of  redemption  in 
the  said  mortgaged  property; 

2d.  That  the  said  mortgaged  property  may  be  decreed  to 
be  sold,  according  to  law; 

3d.  That  out  of  the  proceeds  of  such  sale,  the  plaintiff  be 
paid  the  costs  and  expenses  of  this  action;  that  it  be  ascer- 
tained who  are  the  owners  and  holders  of  the  said  bonds, 
and  that  to  such  persons  shall  be  paid  the  amounts  due 
upon  their  respective  bonds,  with  interest  to  the  time  of 
such  payment;  that  in  case  of  deficiency,  the  moneys  prop- 
erly applicable  thereto  shall  be  paid  to  them  pro  rata; 
that  the  defendant,  the  Company,  may  be  adjudged 
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to  pay  any  deficiency  which  may  remain,  after  application 
of  all  of  said  moneys  so  applicable  thereto; 

4th.  That  plaintiff  have  such  other  and  further  relief  as 
may  be  just  and  equitable  in  the  premises.51 

PARTIES   IN   FORECLOSURE   ACTIONS 

The  following  is  an  index  of  cases  on  parties  in  foreclosure;  the  proper 
limitations  of  the  volume,  however,  do  not  permit  a  presentation  of  particular 
facts  involved  in  each  case. 

General  Principle:  As  a  general  proposition,  all  persons  who  have  or  claim 
an  interest  in,  or  lien  upon,  the  mortgaged  premises,  subsequent  or  inferior  to 
the  hen  of  the  plaintiff's  mortgage,  are  necessary  ■parties.  .If  not  joined  as  par- 
ties defendants,  their  interests  will  remain  undisturbed,  and  they  will  retain 
the  right  to  redeem  after  the  foreclosure  sale.  Authority  to  join  such  holders 
or  claimants  of  adverse  interests  is  given  by  §  447,  Code  Civ.  Pro. 

The  plaintiff's  attorney  is  entitled  to  rely  on  the  record  to  show  all  liens. 
Carroll  v.  McKahary,  35  App.  Div.  582,  55  N.  Y.  Supp.  113. 

The  following  are  necessary  parties  [except  where  otherwise  specially 
noted] : 
Plaintiff. 

AU  of  the  owners  of  the  mortgage.  Dahl  v.  Levenberg,  172  App.  Div.  919, 157 
N.  Y.  Supp.  14.  (But  not  where  a  participation  agreement  has  been  made 
providing  that  the  senior  participant  only  shall  have  the  right  to  foreclose. 
See  Clare  v.  N.  Y.  Life  Ins.  Co.,  178  App.  Div.  877,  166  N.  Y.  Supp.  95,  aff'g 
100  Misc.  308,  166  N.  Y.  Supp.  647. 

The  mortgagee,  if  he  continues  to  own  the  mortgage.  Emigrant  Indus.  Sav- 
ings Bank  v.  Goldman,  75  N.  Y.  127. 

The  assignee  of  the  principal  debt.  Smith  v.  Thompson,  118  App.  Div.  6, 
103  N.  Y.  Supp.  336;  Manne  v.  Carlson,  49  App.  Div.  276,  63  N.  Y.  Supp. 
162. 

The  executors,  or  administrators  of  deceased  mortgagee. 

51  If  the  trustee  refuses  to  bring  the  It  is  sufficient  reason  for  the  bond- 
suit  a  bondholder  may  do  so.  Omaha  holder  to  proceed  in  his  own  name 
Hotel  Co.  v.  Wade,  97  U.  S.  14;  Da-  and  behalf  that  the  trustees  have  ac- 
vies  v.  New  York  Concert  Co.,  41  quired  adverse  interests,  so  that  they 
Hun  (N.  Y.),  492;  Van  Benthuysen  cannot  maintain  plaintiff's  rights 
v.  Central  New  England  &  W.  R.  Co.,  without  attacking  their  own.  Webb 
45  N.  Y.  State  Rep.  16.  v.  Vermont  Cent.  R.  Co.,  20  Blatchf. 

It  must  be  alleged  in  such  an  action  218. 

that  the  trustee  has  been  properly  See,    generally,    on    this    subject, 

requested  to  bring  the  action  and  the  forms  and  notes  on  Stockholders' 

that  he  neglected  and  failed  to  do  Actions, 
so.     Morgan  v.  Kansas  Pac.  R.  Co., 
15  Fed.  Rep.  55. 
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Plaintiff  or  Defendant. 

Mortgagee  who  has  absolutely  assigned  is  not.  Haaron  v.  Lyons,  30  State  Rep 
416. 

But  if  the  assignment  is  by  way  of  security,  he  is.  Sheedy  v.  Foster,  221 
N.  Y.  memo.;  Bard  v.  Poole,  12  N.  Y.  495;  Bloomer  v.  Sturges,  58  id.  168. 

He  is,  if  the  mortgagor  claims  payments  made  after  assignment  and  before 
notice;  assignee  may  pray  that  amount  thereof  be  ascertained  and  the  mort- 
gagee adjudged  to  pay  it.  People's  Trust  Co.  v.  Gomolka,  129  App.  Div  12 
113  N.  Y.  Supp.  49. 

Pledgee  of  mortgage. 

(But  whether  made  a  defendant,  or  joined  by  the  owner  of  the  mortgage  as  a 
co-plaintiff,  is  immaterial.)    Simson  v.  Satterlee,  64  N.  Y.  657,  aff'g  6  Hun,  305. 

Defendant. 

Part  owner  of  mortgage,  who  refuses  to  join  as  a  plaintiff.  Dahl  v.  Levenberg, 
172  App.  Div.  919,  157  N.  Y.  Supp.  14;  Corp.  Inv.  Co.  v.  Gracehull  Realty 
Co.,  157  App.  Div.  259,  142  N.  Y.  Supp.  131. 

Part  owner  under  participation  agreement,  subordinating  his  right  to  fore- 
close.    See  Met.  Life  Ins.  Co.,  v.  Heinze,  222  N.  Y.  Memo. 

Present  owner  of  equity  of  redemption.  Herrmann  v.  Cabinet  Land  Co.,  217 
N.  Y.  526.     (Judgment  absolutely  void  if  he  is  not  before  the  court.) 

Prior  ovmers,  except  the  original  mortgagor,  or  those  who  have  assumed  the 
mortgage  debt,  are  not.  Daly  v.  Burchell,  13  Abb.  Pr.  (N.  S.)  264;  Walton  v. 
James,  11  Wkly.  Dig.  508. 

Unless  some  interest  in  the  equity  of  redemption  still  remains,  as  a  right 
to  redeem  after  a  sale  under  execution.    Hillock  v.  Smith,  4  Johns.  Ch.  649. 

Wife  of  owner  of  equity  of  redemption,  who  has  a  subordinate  dower  right. 
Mackenna  v.  Fidelity  Trust  Co.,  184  N.  Y.  411;  Kursheedt  v.  Union  Dime 
Sav.  Inst.,  118  N.  Y.  358;  Franklin  v.  Beegle,  102  App.  Div.  412,  92  N.  Y. 
Supp.  429;  Merchants'  Bank  v.  Thomson,  55  N.  Y.  7. 

In  action  to  foreclose  a  purchase-money  mortgage  in  which  she  did  not  join, 
the  wife  has  an  inchoate  right  of  dower  in  the  equity  of  redemption,  which  is 
not  cut  off  unless  she  is  made  a  party  'defendant.  Mills  v.  Van  Voorhies,  20 
N.  Y  412! 

Wife  whose  inchoate  right  of  dower  is  superior  to  the  mortgage  lien  is  not 
a  necessary  or  proper  party.  Anderson  v.  McNeely,  120  App.  Div.  676,  105 
N.  Y.  Supp.  278. 

Owner  of  an  estate  by  the  curtesy.    Hecker  v.  Sexton,  6  State  Rep.  680. 

Trustee  in  Bankruptcy  of  Mortgagor.    Winslow  v.  Clark,  47  N.  Y.  261. 

(But  not  if  subsequent  to  filing  of  lis  pendens.)  Daly  v.  Burchell,  13  Abb. 
Pr.  (N.  S.)  264. 

Assignee  for  benefit  of  creditors.    Julien  v.  Lalor,  47  Hun,  164. 

(Even  after  settlement  of  his  account  under  a  decree  providing' that  he  is 
discharged  on  compliance  with  its  terms,  but  such  terms  not  having  been 
complied  with.) 

Receiver  of  owner,  appointed  in  supplementary  proceedings,  to  whom  owner 
has  conveyed  under  court  order.  Graham  v.  Lawyers'  Title  Ins.  Co.,  20  App. 
Div.  440,  46  N.  Y.  Supp.  1055. 

Temporary  receiver  of  corporation  is  not,  although  appointed  in  an  action  by 


1822  Abbott's  Forms  of  Pleading 

people  to  dissolve,  which  action  is  pending  in  same  court.    Herring  v.  Erie  R. 
Co.,  105  N.  Y.  340. 

Devisees  of  the  mortgaged  premises. 

Devisees  of  a  subsequent  mortgagee  are  not,  although  the  executors  have 
brought  foreclosure  on  the  second  mortgage  and  purchased  at  the  sale.  Lock- 
man  v.  Reilly,  95  N.  Y.  64. 

Executors  of  a  subsequent  mortgage.     Lockman  v.  Reilly,  95  N.  Y.  64. 

Committee  of  incompetent  mortgagor  is  not.  Heburn  v.  Reynolds,  73  Misc. 
73,  132  N.  Y.  Supp.  460. 

Legatees  of  the  deceased  owner  of  the  equity,  where  legacies  are  made  charge 
on  land.    McGown  v.  Yerks,  6  Johns.  Ch.  450. 

Remainderman,  whose  interests  are  vested.  Levy  v.  Levy,  79  Hun,  290,  60 
N.  Y.  State  Rep.  261, 29  N.  Y.  Supp.  384,  31  Abb.  N.  C.  469. 

Contingent  Remaindermen,  where  to  a  class,  and  those  joined  represent  all. 
Hodges  v.  Walker,  76  App.  Div.  305,  78  N.  Y.  Supp.  447;  Echmann  v.  Alt,  4 
Misc.  305,  24  N.  Y.  Supp.  763;  Graham  v.  Fountain,  2  N.  Y.  Supp.  598. 
(Deed  to  trustee  for  benefit  of  another  for  life,  and  in  trust  to  convey  to  sur- 
viving children  of  cestui  que  trust.) 

Infant  remaindermen,  notwithstanding  life  estates  are  outstanding,  and  life 
tenants  are  joined.    Leggett  v.  Mut.  Life  Ins.  Co.,  64  Barb.  23. 

Beneficiaries  are  not,  when  claiming  under  a  direction  to  executors  to  sell 
and  invest  proceeds,  and  pay  over  income  to.  Mut.  Life  Ins.  Co.  v.  Woods,  4 
N.  Y.  Supp.  133. 

Heirs  at  law  of  deceased  mortgagor  or  owner  of  equity.  Gruner  v.  Ruffner, 
134  App.  Div.  837,  119  N.  Y.  Supp.  942;  Woods  v.  Moorehouse,  1  Lans.  405. 

So,  under  agreement  to  hold  land  as  security  for  advances,  with  power  to 
sell  and  account  for  surplus,  which  the  court  held  to  constitute  an  equitable 
mortgage.    Dodd  v.  Neilson,  90  N.  Y.  243. 

So,  although  testator  has  given  full  power  of  sale  to  executors  and  disposed 
of  the  proceeds  arising  from  such  sale.  Noonan  v.  Brenneman,  54  Super.  Ct. 
337;  contra,  Graham  v.  Livingston,  7  Hun,  11. 

Administrator  of  deceased  owner  is  not,  unless  the  estate  is  liable  for  a  de- 
ficiency.   Heidgerd  v.  Reis,  135  App.  Div.  414,  119  N.  Y.  Supp.  921. 

Executors  of  deceased  owner,  under  devise  to  them  in  trust. 

So,  under  direction  or  power  to  sell.  Noonan  v.  Brenneman,  54  Super.  Ct. 
337. 

Person  named  as  one  of  two  executors,  but  who  does  not  qualify  or  act, 
where  other  qualifies  and  is  joined,  is  not  necessary.  Steinhardt  v.  Cunning- 
ham, 55  Hun,  375,  8  N.  Y.  Supp.  627. 

Trustees  who  hold  the  equity  must  all  be  made  parties.  Paton  v.  Murray, 
6  Paige,  474;  but  see  Steinhardt  v.  Cunningham,  supra. 

Cestui  que  trust  is,  when  he  is  entitled  to  some  direct  equitable  estate  or 
interest  in  the  land  as  land.  Lockman  v.  Reilly,  95  N.  Y.  65,  "and  cases 
cited. 

is  not,  where  on  foreclosure  of  junior  mortgage  the  executor  has 

bought  in  at  sale.    Id. 

is  not,  in  an  action  to  foreclose  mortgage  given  by  the  trustee. 

Harlem,  etc.,  Assoc',  v.  Quinn,  32  Stat.  Rep.  909. 
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Stockholder  of  corporation  mortgagor  is  not.  Smith  v.  Moquette  Loom  Co., 
20  Wkly.  Dig.  342. 

Trustee,  in  an  action  by  bondholders,  after  trustee's  refusal  to  sue.  Davies 
v.  N.  Y.  Concert  Co.,  41  Hun,  492. 

Contingent  Interests. 

Mortgagor's  widow  holding  life  estate  and  children  living  at  commencement 
of  action,  are  all  the  necessary  parties  under  devise  of  remainder  to  children 
and  upon  death  of  child  to  its  offspring.  Eehmann  v.  Alt,  4  Misc.  305,  24 
N.  Y.  Supp.  763. 

It  is  not  necessary  to  make  every  claimant  of  such  interests  a  party  in  order 
to  bar  his  claim;  but  if  that  person  who  has  the  first  vested  estate  of  inheritance, 
and  who  is  in  esse,  is  before  the  court,  the  judgment  appears  to  be  a  bar  both 
to  his  right  and  to  the  right  of  a  contingent  remainderman  not  a  party.  Bre- 
voort  v.  Brevoort,  70  N.  Y.  136;  Nodine  v.  Greenfield,  7  Paige,  544;  N.  Y.  Se- 
curity, etc.,  Co.  v.  Schoenberg,  87  App.  Div.  262,  84  N.  Y.  Supp.  359,  aff'd  177 
N.  Y.  556  (holding  that  the  rule  has  no  application  except  to  a  simple  fore- 
closure suit). 

Purchaser  of  growing  trees  is  not — where  purchase  made  under  execution 
sale.    Batterman  v.  Albright,  122  N.  Y.  484. 

Transferees  after  filing  of  lis  pendens  are  not.  Wagner  v.  Hodge,  34  Hun,  524. 
(Assignee  in  bankruptcy.) 

Where  deed,  though  prior,  is  not  recorded  till  after  filing  of  lis  pendens,  and 
mortgagee  had  no  notice.   Kindberg  v.  Freeman,  39  Hun,  466. 

Grantee  under  ineffectual  deed  is  not.    Bram  v.  Bram,  34  Hun,  487. 

A  city  which  has  acquired  part  of  mortgaged  premises  for  public  use  is  not. 
Hooker  v.  Martin,  10  Hun,  302. 

'  Junior  mortgagees,  where  such  mortgages  have  been  recorded.  Benjamin 
v.  Elmira,  etc.,  R.  Co.,  54  N.  Y.  675;  Naylor  v.  Colville,  20  App.  Div.  581,  47 
N.  Y.  Supp.  267. 

So,  even  if  not  indexed.    Mut.  Life  Ins.  Co.  v.  Bake,  1  Abb.  N.  C.  381. 

But  not  if  not  recorded,  although  an  assignment  to  the  present  owners  has 
been  recorded.    Kipp  v.  Brandt,  49  How.  358. 

,  their  personal  representatives,  if  deceased.    German  Savings  Bank 

-v.  Muller,  10  Weekly  Dig.  67. 

,  their  heirs  are  not.    Id. 

Lessee,  under  recorded  lease.  See  City  Bank  v.  Hocke,  168  App.  Div.  83, 153 
N.  Y.  Supp.  731;  Sprague  Nat.  Bank  v.  Erie  R.  R.  Co.,  22  App.  Div.  526,  48 
N.  Y.  Supp.  65. 

Lessee  in  possession.  Davidson  v.  Weed,  21  App.  Div.  579  ,48  N.  Y.  Supp. 
368;  Utility  Realty  Co.  v.  Dugan,  93  Misc.  510,  157  N.  Y.  Supp.  227;  City 
Bank  v.  Hocke,  supra;  Hirsch  v.  Livingston,  3  Hun,  9. 

Judgment  creditors  who  have  existent  liens.    Reynolds  v.  Park,  53  N.  Y.  36. 

The  rule  is  the  same  although  it  be  a  purchase-money  mortgage.  Wine- 
brener  v.  Johnson,  7  Abb.  Pr.  N.  S.  202. 

But  judgment  creditors  of  one  who  may  be  a  fraudulent  grantor  are  not 
entitled  to  be  made  parties  unless  they  have  previously  started  action  to  set 
aside  the  transfer.  Carroll  v.  McKaharay,  35  App.  Div.  582,  55  N.  Y.  Supp, 
113. 
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The  lien  of  a  judgment  on  lands  of  judgment  debtor  in  county  where  dock- 
eted continues  for  ten  years  after  filing  of  the  judgment  roll  and  attaches  to 
property  then  owned  or  subsequently  acquired  within  the  ten  years.  Code 
Civ.  Pro.,  §  1251. 

If  judgment  debtor  dies  during  the  existence  of  the  lien,  it  is  continued  for 
three  years  and  six  months  after  the  issuance  of  letters  upon  his  estate,  not- 
withstanding the  expiration  of  ten  years  from  filing  of  judgment  roll.  Re 
Matteson,  50  State  Rep.  275;  Code  Civ.  Pro.,  §  1380. 

The  lien  of  a  justice's  judgment,  when  duly  docketed  with  the  county  clerk, 
is  a  lien  on  the  real  estate  of  the  judgment  debtor  for  ten  years.  Code  Civ. 
Pro.,  §  3017;  Be  Matteson,  50  State  Rep.  275,  21  N.  Y.  Supp.  576;  Waltermire 
v.  Westover,  14  N.  Y.  16;  Townsend  v.  Tolhurst,  32  State  Rep.  21. 

But  the  amount  of  the  judgment  must  exceed  twenty-five  dollars,  exclusive 
of  costs.    Code  Civ.  Pro.,  §  3017. 

A  judgment  entered  against  a  party  after  his  death,  under  §  763,  Code  Civ. 
Pro.,  is  not  a  lien  on  decedent's  real  property.  Code  Civ.  Pro.,  §  1210;  Re. 
Clark,  15  Abb.  227. 

Creditors  by  simple  contract  are  not.    Herring  v.  Erie  R.  Co.,  105  N.  Y.  340. 

Unknown  defendants.  If  any  party  or  parties  having  an  interest  in  or  a  lien 
on  the  mortgaged  premises  are  unknown  to  plaintiff,  and  the  residence  of 
such  parties  cannot,  with  reasonable  diligence,  be  ascertained  by  him,  an 
order  may  be  granted  for  service  by  publication  and  the  parties  be  designated 
by  fictitious  names  with  a  description  added,  identifying  the  person  intended. 
Code  Civ.  Pro.,  §§  438,  451. 

Such  service  is  valid  and  binding,  although  it  appears  that  the  unknown 
party  is  an  infant.    Wheeler  v.  Scully,  50  N.  Y.  667. 

When  unknown  owners  are  made  defendants  under  §§  438,  451,  Code  Civ. 
Pro.,  and  are  described  in  the  summons,  the  addition  of  the  words  "if  any" 
does  not  invalidate  the  process.    Abbott  v.  Curran,  98  N.  Y.  665. 

The  affidavit  upon  which  the  order  may  be  granted  must  show  that  the  names 
or  residences  are  unknown  to  plaintiff;  an  affidavit  by  plaintiff's  attorney  that 
"deponent  does  not  know"  and  which  states  no  reason  why  the  affidavit  is 
not  made  by  plaintiff,  is  insufficient.    Piser  v.  Lockwood,  30  Hun,  6. 

Proper  Parties: 

Proper  parties,  as  distinguished  from  necessary  parties,  are  those  without 
whose  presence  before  the  court,  it  may  proceed  in  the  action  and  render  judg- 
ment of  foreclosure  and  sale,  but  if  joined  as  defendants  the  court  may  decree 
some  further  or  special  relief,  or  settle  some  controverted  question,  which 
could  not  be  effectually  done  in  their  absence. 

In  New  York  all  persons  within  the  jurisdiction  liable  for  the  mortgage  debt 
should  be  considered  necessary  parties,  since  an  action  to  recover  the  deficiency 
requires  leave  of  court,  which  will  not  be  granted  without  showing  reason  for 
the  omission  of  such  a  person  from  the  foreclosure  action.  See  Robert  v. 
Kidansky,  111  App.  Div.  475,  97  N.  Y.  Supp.  913,  aff'd  188  N.  Y.  638;  Hoch- 
stein  v.  Schlanger,  150  App.  Div.  124,  134  N.  Y.  Supp.  704,  aff'd  208  N.  Y. 
513. 

A  proper  party  may  be  joined  by  the  plaintiff,  or  upon  his  own  application 
may  be  allowed  to  intervene. 
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In  genera],  a  claimant  under  a  prior  right  cannot  be  joined  for  the  purpose 
of  attacking  the  validity  of  such  prior  right  (Anderson  v.  McNeely,  120  App. 
Div.  676,  105  N.  Y.  Supp.  278),  but  in  the  case  of  a  prior  mortgagee  holding  an 
overdue  mortgage  may  properly  be  joined  for  the  purpose  of  having  the 
amount  of  the  incumbrance  determined,  and  either  paid  out  of  proceeds  of 
sale  or  decreed  to  remain  a  lien  on  the  property  in  hands  of  purchaser.  See 
post. 

The  following  will  illustrate  who  are,  or  are  not,  proper  parties  within  the 
above  principles: 

The  mortgagee,  in  an  action  by  his  assignee,  is  a  proper  party.  Hoyt  v. 
Martense,  16  N.  Y.  231. 

A  mortgagor  for  whom  a  receiver  has  been  appointed  is.  Brandow  v.  Vroman, 
29  App.  Div.  597,  51  N.  Y.  Supp.  943. 

Owner  of  equity,  under  unrecorded  deed,  is  properly  joined  on  his  applica- 
tion.   Johnston  v.  Donvan,  106  N.  Y.  269. 

Prospective  grantee.  Knowledge  of  owner's  intent  to  convey  does  not  justify 
plaintiff  in  joining  the  prospective  grantee.  Hatfield  v.  Malcolm,  71  Hun,  51, 
24  N.  Y.  Supp.  596. 

General  assignee  is.    Julien  v.  Lalor,  47  Hun,  164. 

Trustee  in  bankruptcy  is,  whose  right  is  subordinate  to  plaintiff's.  Ostran- 
der  v.  Hart,  30  State  Rep.  170. 

The  representative  character  must  plainly  appear.  Landon  v.  Townshend, 
129  N.  Y.  166. 

Guarantor  of  payment  of  mortgage  debt  is,  and  is  usually  a  necessary  party. 
Hochstein  v.  Schlanger,  150  App.  Div.  124,  134  N.  Y.  Supp.  704,  aff'd  208 
N.  Y.  513;  Morrison  v.  Slater,  128  App.  Div.  467,  112  N.  Y.  Supp.  855; 
Robert  v.  Kidansky,  111  App.  Div.  475,  97  N.  Y.  Supp.  913;  Griffiths  v. 
Robertson,  15  Hun,  344. 

So,  of  collection.  Robert  v.  Kidansky,  111  App.  Div.  475,  97  N.  Y.  Supp. 
913,  aff'd  188  N.  Y.  638;  Vanderbilt  v.  Schreyer,  91  N.  Y.  392,  and  under 
C.  C.  P.,  §  1627;  but  judgment  will  provide  that  no  execution  issue  against 
him  until  the  return,  unsatisfied,  of  an  execution  against  the  parties  primarily 
liable.    Leonard  v.  Morris,  9  Paige,  90. 

So,  of  payment  of  railroad  bonds,  on  his  own  application  for  purpose  of 
showing  foreclosure  unnecessary.  Merc.  Trust  Co.  o.  Rochester,  etc.,  R.  Co., 
2  Weekly  Dig.  518. 

Successors  of  deceased  mortgagor,  personally  liable,  are. 

(Including  legatees,  devisees,  heirs  or  next  of  kin,  for  purpose  of  charging 
them  on  statutory  liability  for  assets  received.)  Re  Collins'  Petition,  6  Abb. 
N.  C.  227. 

Stockholders  are  not,  unless  on  their  application  to  intervene  they  show  a 
defense.    Smith  v.  Moquette  Loom  Co.,  20  Weekly  Dig.  342. 

Cestuis  que  trust  are,  in  foreclosure  of  trustee's  mortgage.  Harlem,  etc., 
Assoc,  v.  Quinn,  32  State  Rep.  909. 

Prior  mortgagees  are,  so  as  to  have  amount  of  such  prior  lien  determined  by 
judgment.  Jacobie  v.  Mickle,  144  N.  Y.  237;  Met.  Trust  Co.  v.  Tonawanda 
R.  Co.,  18  Abb.  N.  C.  368;  Guilford  v.  Jacobie,  69  Hun,  420,  23  N.  Y.  Supp. 
462. 
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So,  a  prior  mechanic's  lienor  may  be  properly  joined  to  have  amount  of  lien 
determined  and  paid.    Emigrants'  Savings  Bank  v.  Goldham,  75  N.  Y.  123. 

But  the  particular  claim  or  right  of  the  defendant,  and  the  relief  sought 
against  it,  must  be  clearly  stated  in  the  complaint  or  the  prior  lien  will  be 
unaffected.  Emigrants'  Bank  v.  Goldham,  76  N.  Y.  127;  Tax  Lien  Co.  v. 
Schultze,  213  N.  Y.  9. 

Demurrer  for  insufficiency  overruled  in  Smith  v.  Davies,  4  Civ.  Pro.  R.  158. 

Pendency  of  the  action  is  no  defense  to  a  subsequent  action  by  the  defend- 
ant on  his  prior  mortgage.    Adams  v.  McPartlin,  11  Abb.  N.  C.  369. 

A  judgment  is  a  bar,  where  the  defendant  defaulted,  and  the  amount  of  his 
prior  mortgage  was  determined  by  the  judgment  and  ordered  paid  out  of  the 
first  proceeds  of  sale,  in  accordance  with  the  prayer  of  the  complaint.  Jacobie 
v.  Mickle,  144  N.  Y.  237. 

Claimants  under  prior  rights  other  than  mortgages,  are  not,  for  purpose  of 
trying  validity  of  their  claims.  Shire  v.  Plimpton,  50  App.  Div.  117,  63  N.  Y. 
Supp.  568.  Nor  should  they  be  allowed  to  intervene,  if  their  rights  cannot  be 
prejudiced.    Merc.  Trust  Co.  v.  Rochester,  etc.,  R.  Co.,  22  Weekly  Dig.  65. 

Nevertheless  the  courts  have  determined  conflicting  claims  as  to  priorities, 
presented  in  foreclosure  actions  by  appropriate  allegations.  See  Form  1505, 
and  cases  cited. 

A  claimant  under  a  tax  sale  held  a  proper  party  where  it  appeared  that 
statutory  notice  to  the  mortgagee  was  not  given  and  that  the  court  held  that 
the  tax  purchaser's  claim  was  subordinate.  Ruyter  v.  Wickes,  4  N.  Y.  Supp. 
743. 

Purchaser  at  tax  sale,  in  possession,  is  not.  Erie  Co.  Savings  Bank  v.  Schuster, 
187  N.  Y.  111. 

Creditors  by  simple  contract  are  not,  although  they  claim  the  mortgage  is 
fraudulent  and  the  foreclosure  collusive.    Gardner  v.  Lansing,  28  Hun,  413. 

Nor  have  they  any  right  to  be  joined  on  application.  Herring  v.  Erie  R. 
Co.,  105  N.  Y.  340. 

The  vendee  under  executory  contract  of  sale  is.  Crooke  v.  O'Higgins,  14 
How.  154. 

H.  FORECLOSURE  OF  A  LIEN  ON  A  CHATTEL 

1526.  By  Assignee  of  Chattel  Mortgage;  against  Mort- 
gagor, Subsequent  Purchaser,  other  Mortgagees  and 
Judgment  Creditors;  to  Foreclose  the  Mortgage, 
Determine  Priority  of  Liens  and  to  Sell  Property  in 
Lump.52 
[Sustained  in  Ostrander  v.  Weber,  114  N.  Y.  95.] 

52  The  court  held,  citing  cases,  that  An  action  in  equity  lies  to  fore- 

each  one  of  these  objects  of  the  ac-      close  a  chattel  mortgage. 


tion  presented  a  subject  of  equitable      Oliver,  68  N.  Y.  336. 

jurisdiction,  and  that  their  combina-  In  order  to  secure  a  warrant  of 

tion  in  one  complaint  was  proper.  seizure,     under    Lien    Law,     §  207, 
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I.  That  heretofore,  and  on  or  about  the  day  of 

,  19  ,  the  defendant  Y.  Z.,  doing  business  at  the 
city  of  ,  made,  executed  and  delivered  to  one  M.  N. 

a  certain  chattel  mortgage  on  personal  property  then  and 
now  at  the  hotel  known  as  the  House,  in  said  city, 

a  copy  of  which  is  hereto  annexed  marked  Schedule  "A," 
and  made  part  of  this  complaint.  [Or,  state  terms  of  mort- 
gage as  in  Form  11  SI.} 

[Allege  filing  of  mortgage;  see  Form  1131,  and  note.] 

That  thereafter,   and  on  or  about  the  day  of 

,  19  ,  the  said  M.  N.  made  and  executed  an  as- 
signment of  said  mortgage  to  this  plaintiff,  as  and  for  se- 
curity for  a  certain  indorsement  made  by  him  of  notes  of 
said  defendant  Y.  Z.,  given  to  said  M.  N.  for  the  purchase 
price  of  the  said  property  so  mortgaged  and  for  renewals 
thereof,  a  copy  of  which  assignment  is  hereto  annexed 
marked  Schedule  "B"  and  made  part  thereof. 

That  the  plaintiff,  on  or  about  the  day  of 

19  ,  indorsed  a  renewal  note  of  said  defendant  Y.  Z.  for 
the  sum  of  dollars,  so  secured  by  said  assignment 

at  months,  which  note  became  due  at  Bank 

on  the  day  of  ,   19    ,  and  was  protested 

for  non-payment,  and  this  plaintiff  has  been  obliged  to, 
and  did,  pay  the  same,  and  is  now  the  owner  and  holder 
thereof,  and  that,  by  the  terms  of  said  assignment,  he  is 
entitled  to  all  the  rights  and  benefits  accruing  or  belonging 
to  the  holder  of  said  chattel  mortgage,  and  to  enforce  the 
same  to  the  amount  so  paid  by  him,  with  interest  thereon. 
That  the  defendant,  the  Bank,  holds'  two  notes 

made  by  said  defendant  Y.  Z.  as  part  of  the  purchase  price 
of  said  furniture,  and,  as  this  plaintiff  is  advised  and  be- 
lieves, protected  by  said  mortgages,  such  notes  aggregating 
the  sum  of  about  dollars. 

That  the  aforesaid  notes  represent  all  the  liabilities  sj£- 

plaintiff's  affidavits  need  not  show      Baron,  158  App.  Div.  591,  143  N.  Y. 
the    additional    facts    required    by      Supp.  853. 
Code    Civ.    Pro.,    §636.      Coiro    v. 
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cured  by  said  mortgage;  that  said  mortgage  was  duly  re- 
newed on  the  day  of  ,  19  ,  and  has  not 
since  been  renewed. 

II.  That  on  or  about  the  day  of  ,  19    , 

the  defendant  W.  X.,  who  had  become  the  purchaser  of  the 
personal  property  formerly  owned  by  the  said  defendant 
Y.  Z.,  including  the  property  described  in  Exhibit  "A," 
made  and  executed  a  chattel  mortgage  on  certain  of  the 
property  so  acquired,  including  a  part  or  the  whole  of  the 
property  covered  by  the  said  mortgage,  Exhibit  "A,"  to 
the  defendant  U.  V.,  to  secure  certain  liabilities,  contingent 
or  otherwise,  on  the  part  of  said  W.  X.  to  said  U.  V.,  a  copy 
of  which  said  mortgage  is  hereto  annexed  and  marked 
Schedule  "C"  and  made  hereof,  which  said  mortgage  was 
delivered  to  said  U.  V.  and  filed  in  the  [clerk's]  office  of  the 
county  of  ,  on  the  day  of  ,  19     . 

That  said  mortgage  was  taken  by  said  defendant  II.  V.  to 
secure  a  precedent  debt,  and  he  parted  with  no  value  there- 
for; that  the  defendant  U.  V.  well  knew  of  the  existence  of 
the  said  mortgage  now  held  by  this  plaintiff,  and  that  a 
large  sum  remained  unpaid  thereon,  and  that,  by  its  terms, 
said  mortgage  to  defendant  U.  V.  was  expressly  made  sub- 
ject to  the  mortgage  held  by  plaintiff,  and  that  the  same  is 
subject  and  second  to  the  said  mortgage  Exhibit  "A,"  and 
that  plaintiff  is  entitled  to  be  first  paid  the  amount  of  the 
said  claim  out  of  the  proceeds  of  the  property  covered  by 
Exhibit  "A." 

That  said  U.  V.  claims  that  his  said  mortgage  is  a  prior 
lien,  and  entitled  to  be  paid  before  the  mortgage  held  by 
plaintiff,  for  the  reason  that  said  plaintiff's  mortgage  was  not 
filed  before  the  said  day  of  ,  19      [the  date 

of  filing  of  second  mortgage],  and  claims  it  is  to  be  first  paid 
out  of  the  proceeds  of  the  property. 

•  III.  That  on  the  day  of  ,  19    ,  the  de- 

fendant S.  T.  obtained  a  judgment  against  defendant  W.  X. 
in   the  Court   of  county,    for   the   sum  of 

dollars,  and  issued  execution  thereon  to  the  sheriff 
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of  county,  the  defendant  Q.  R.,  on  the 

day  of  ,  19     ;  that  the  said  defendant  sheriff,  on  the 

day  of  ,  19     ,  levied  on  a  portion,  or  the 

whole,  of  the  property  covered  by  the  said  Exhibits  "A" 
and  "B,"  and  also  on  certain  property  covered  by  a  mort- 
gage held  by  one  ,  ,  hereinafter  set  forth,  and  is 
about  to  proceed  to  sell  the  same  to  make  the  amount  of 
said  execution;  that  as  to  the  claim  of  priority  made  by  said 
sheriff,  this  plaintiff  is  not  advised,  nor  as  to  the  manner  of 
sale  or  the  nature  or  extent  of  the  lien  claimed  for  said  levy. 

IV.  That  on  or  about  the  day  of  ,  19  , 
and  the  day  of  ,  19  ,  the  said  Y.  Z.,  he 
then  being  the  owner  of  the  property,  made,  executed  and 
delivered  two  certain  chattel  mortgages  to  the  defendant 
Z.  Z.  to  secure  him  from  liability  as  therein  set  forth,  a  copy 
of  which  mortgages  are  hereto  annexed  and  marked  Sched- 
ules "D"  and  "E,"  respectively,  and  made  part  hereof. 

That  such  mortgage  covers  a  portion  of  the  property 
mentioned  and  described  in  the  said  U.  V.  mortgage  and  a 
portion  of  the  property  levied  on  under  the  judgment  held 
by  defendant  S.  T. 

That  said  Z.  Z.  threatens  to  take  possession  of  said  prop- 
erty under  and  by  virtue  of  his  said  mortgage. 

V.  That  the  said  property  covered  by  said  mortgages 
and  levy  consists  of  hotel  furniture  and  fixtures  of  the  hotel 
known  as  the  House,  at  ,  in  the  county  of 

;  that  much  of  the  value  of  the  said  property  de- 
pends upon  the  business  of  the  hotel,  and  the  property  is 
of  much  greater  value  as  a  whole  located  on  the  premises  in 
connection  with  the  lease  and  business  of  the  hotel  than  if 
sold  separately;  that  the  defendant  W.  X.  is  willing  and 
desirous  of  disposing  of  the  lease  and  good  will  of  the  busi- 
ness in  case  a  purchaser  can  be  had;  that  the  property  if 
of  sufficient  value  to  pay  all  the  liens  above  set  forth,  in 
case  it  can  be  sold  in  bulk,  to  remain  in  the  hotel,  and  will 
satisfy  all  liens  upon  it;  that  a  purchaser  can  be  had  for  the 
property  in  case  a  good  title,  free  from  incumbrances,  can 
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be  given  for  all  the  furniture  and  fixtures,  all  of  which  are 
covered  by  one  or  more  of  the  liens  hereinbefore  set  forth. 

VI.  That  in  case  the  property  is  seized  and  sold  under  the 
different  liens,  this  plaintiff  is  advised  and  verily  believes, 
that  by  reason  of  claims  of  priority  raising  difficult  questions 
of  law,  persons  desiring  the  property  will  be  unwilling  to 
bid,  and  the  property  is  likely  to  be  sacrificed,  and  this  plain- 
tiff's claim  secured  by  his  said  mortgage  lost  in  whole  or  in 
part. 

VII.  That  it  will,  by  reason  of  the  claim  as  to  priority,  be 
unsafe  for  the  parties  interested  to  bid  with  reference  to 
their  own  liens  for  their  protection,  thus  preventing  the 
property  from  bringing  its  value  or  a  fair  proportion  thereof. 

Wherefore,  this  plaintiff  prays  judgment:  That  all 
further  proceedings  on  the  part  of  persons  holding  liens,  on 
the  said  property,  to  enforce  their  said  liens  be  stayed  pend- 
ing the  appointment  of  a  receiver  of  said  property;  that  a 
receiver  of  said  property  be  appointed  and  directed  by  this 
court  to  operate  and  manage  the  same,  until  a  sale  can  be 
made  advantageously  to  this  plaintiff  and  the  other  parties 
hereto,  and  that  a  sale  of  said  property  be  made  at  an  early 
day,  free  and  clear  from  the  liens  herein  set  forth,  and  the 
moneys  realized  be  paid  into  court  by  the  receiver,  and  the 
rights  of  the  parties  thereto  determined  by  the  court,  and 
the  proceeds  distributed  according  to  the  priorities  of  the 
several  liens  and  the  rights  of  the  parties;  that  the  plain- 
tiff have  costs  of  this  action  out  of  the  said  fund,  and  that 
he  have  such  other  and  further  relief  as  may  be  just  and 
equitable. 

r 

1527.  To  Foreclose  a  Lien  upon  a  Chattel.53 

I.  That  heretofore,  and  on  and  prior  to  the  day  of 

53  Sustained,  as  stating  a  cause  of  strument   (given  in  full  in  the  prec- 

action   against   both    defendants   in  edent)  was  in  the  nature  of  a  chattel 

Blake  v.  Corbett,  120  N.  Y.  327,  31  mortgage,  and  that  plaintiff  was  en- 

N.   Y.   State  Rep.   31.     The   court  titled  to  a  foreclosure. 
held  that  the  lien  created  by  the  in- 
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,  19     ,  the  defendant  Y.  Z.  was  justly  indebted  to 
plaintiff  in  the  sum  of  dollars,  for  which  he  had  given 

to  plaintiff  his  promissory  note  in  writing  as  follows,  to  wit : 
[copy  of  note]. 

II.  That  on  or  about  the  day  of  ,  19  , 
in  consideration  of  said  indebtedness,  and  for  other  good 
and  sufficient  consideration,  the  defendant  W.  X.  agreed  to 
secure,  and  did  secure  to  plaintiff,  the  payment  of  the  said 
indebtedness  of  Y.  Z.  to  plaintiff,  by  making  and  delivering 
to  plaintiff  a  certain  instrument  in  writing,  as  follows: 
"For  value  received,  I,  W.  X.,  do  hereby  sell  and  assign  to 
[plaintiff]  the  following  [property],  I  to  hold  and  retain  pos- 
session thereof  for  months  from  this  sale,  and  if, 
during  that  period,  the  indebtedness  to  said  [plaintiff]  now 
owing  to  him  by  [Y.  Z.]  is  paid,  for  the  payment  of  which 
this  assignment  is  made  as  security,  then  this  conveyance 
shall  be  null  and  void." 

III.  That  the  said  defendant  W.  X.  did  convey  for  the 
purposes  aforesaid,  the  certain  property  mentioned  in  the 
said  instrument  to  the  plaintiff,  of  which  the  defendant  W.  X. 
was  then  the  owner,  with  the  condition  that  the  same  should 
remain  in  the  possession  of  the  said  W.  X.  for  months 
from  said  day  of  ,  19  ,  and  that,  if  within 
that  time  the  indebtedness  aforesaid  of  the  said  defendant 
Y.  Z.  to  the  said  plaintiff  should  be  paid,  then  the  said  con- 
veyance and  the  said  instrument  should  be  void,  and  not 
otherwise. 

IV.  And  the  plaintiff  alleges  that  the  said  W.  X.  has  been 
left  in  possession  of  the  said  property,  and  that  more  than 

months  have  expired  since  the  said  instrument  was 
made,  and  since  the  day  of  ,  19    ,  and  that 

the  indebtedness  of  the  said  Y.  Z.  has  not  been  paid,  and 
that  there  remains  due  and  owing  to  plaintiff  from  said 
Y.   Z.  upon   the   said   indebtedness   the   sum  of 
dollars,   with   interest   thereon   from   the  day   of 

,19     . 

V.  That  payment  of  said  sum  has  been  duly  demanded, 
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and  that  the  possession  of  the  personal  property  conveyed 
to  plaintiff  as  security  aforesaid  remains  in  the  said  W.  X., 
or  the  said  defendant  Y.  Z.,  who  have  neglected  and  re- 
fused to  deliver  the  same  to  plaintiff,  and  so  neglect  and  re- 
fuse to  do. 

VI.  That  the  said  defendant  Y.  Z.  has,  or  claims  to 
have,  some  interest  in  or  lien  upon  the  said  property, 
which  said  interest  or  claihi  is  subsequent  and  subordinate 
to  the  lien  acquired  by  plaintiff  under  the  aforesaid  in- 
strument. 

Wherefore,  plaintiff  demands  judgment  that  the  de- 
fendants be  barred  and  foreclosed  of  all  right,  interest  or 
lien  upon  said  [property] ;  that  the  same  be  sold  according  to 
law;  that  out  of  the  proceeds  thereof  the  plaintiff  be  paid 
the  amount  of  his  said  lien  thereon,  together  with  interest 
and  the  costs  of  this  action,  and  that  the  defendant  Y.  Z. 
be  adjudged  to  pay  plaintiff  any  deficiency  that  may  remain 
after  so  applying  the  moneys  arising  upon  such  sale,  and 
that  plaintiff  may  have  such  other  and  further  relief  as  may 
be  just. 

1528.  By  Sheriff,  to  Enforce  his  Lien  for  Fees  upon  Goods 
Seized  under  Warrant  of  Attachment. 

[Sustained  in  Bowe  v.  U.  S.  Reflector  Co.,  4  N.  Y.  Civ.  Pro. 
Rep.  154,  66  How.  Pr.  41.] 

I.  That  at  all  the  times  hereinafter  mentioned  plaintiff 
was  the  sheriff  of  the  county  of  ,  duly  elected, 
qualified,  and  acting  as  such. 

II.  That  on  or  about  the  day  of  ,  19  , 
in  a  certain  action  then  pending  and  undetermined  in  the 

Court,  wherein  the  defendant  Y.  Z.  was  plaintiff 
and  the  defendant  W.  X.  was  defendant,  and  brought  for 
the  recovery  of  dollars  for  an  alleged  breach  of 

contract,  a  warrant  of  attachment  against  the  property 
of  the  defendant  W.  X.  was  duly  granted  and  issued  to  this 
plaintiff  as  such  sheriff. 

III.  That  in  pursuance  of  said  warrant,  and  on  or  about 
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the  day  of  ,  19    ,  plaintiff  levied  upon  and 

attached  certain  property  of  the  defendant  W.  X.,  a  schedule 
whereof  is  hereunto  annexed  and  made  part  of  this  com- 
plaint. 

IV.  That  thereafter,  and  on  or  about  the  day  of 

,19     ,  an  order  was  duly  made  and  entered  in  said 
Court  vacating  and  setting  aside  said  warrant,  and 

taxing  the  fees  of  plaintiff  at  the  sum  of  dollars, 

and  directing  the  delivery  by  plaintiff  to  defendant  W.  X. 

of  said  attached  property  upon  payment  to  plaintiff  of  the 

amount  of  his  said  fees. 

V.  That  plaintiff  has  demanded  the  amount  of  his  said 
fees  of  the  defendants,  but  they  have  neglected  and  refused 
to  pay  the  same,  or  any  part  thereof. 

VI.  That  said  attached  property  still  remains  in  plaintiff's 
possession,  pending  the  payment  of  his  aforesaid  fees;  that 
said  property  has  been  placed  in  storage  at  No. 
street,  in  the  city  of  ,  and  the  same  continues  to  be 
there;  that  the  expense  of  storing  the  said  goods  is  very 
large,  to  wit,  dollars  per  month,  and  that  plaintiff 
has  already  expended  the  sum  of  dollars  for  such 
storage,  and  will  necessarily  expend  further  sums  therefor 
before  a  sale  can  be  had,  as  herein  prayed. 

Wherefore,  plaintiff  demands  judgment  against  the  de- 
fendants: That  said  attached  property  be  sold;  that  out  of 
the  proceeds  thereof  plaintiff  be  decreed  to  pay  the  expenses 
of  sale  and  any  further  sums  expended  by  him  for  storage 
upon  said  property;  that  he  retain  the  sum  of 
dollars,  being  the  sum  due  for  his  fees  as  taxed  by  the  court, 
and  such  sum  as  may_be  allowed  as  costs  of  this  action;  and 
that  plaintiff  have  judgment  against  the  defendant  Y.  Z. 
[plaintiff  in  the  attachment  suit]  for  any  deficiency  that  may 
remain  after  the  application  of  the  proceeds  of  sale  in  pay- 
ment of  the  aforesaid  amounts,  and  for  the  costs  of  the  ac- 
tion. 
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1529.  To  Foreclose  Factor's  Lien.54 

I.  That  the  defendant  is  the  owner  of  the  following  de- 
scribed goods  [description]. 

II.  That  heretofore,  and  on  or  about  the  day  of 

,  19  ,  said  defendant  shipped  said  goods  to  plain- 
tiff, and  plaintiff  has  ever  since  been  and  now  is  in  possession 
thereof,  as  the  consignee  thereof. 

III.  That  between  said  day  and  the  commencement  of 
this  action  plaintiff  has  advanced  to  the  defendant  the  sum 
of  dollars,  and  has  expended  for  the  use  of  the  de- 
fendant in  [state  what]  the  further  sum  of  dollars. 

IV.  That  prior  to  the  commencement  of  this  action,  and 
on  or  about  the  day  of  ,  19  ,  plaintiff 
duly  demanded  of  defendant  the  repayment  of  said  sums 
so  advanced  and  expended,  but  defendant  has  neglected 
to  repay  any  portion  thereof. 

V.  That  it  was  agreed  by  the  defendant  that  in  the  event 
of  the  defendant  failing  to  repay  to  plaintiff  on  demand  the 
amount  of  money  advanced  by  him  and  expended  for  de- 
fendant's use,  plaintiff  should  have  the  right  to  sell  said 
goods  and  retain  from  the  proceeds  thereof  the  amount  due 
him,  and  should  have  judgment  against  defendant  for  any 
deficiency  upon  such  sale. 

Wherefore  plaintiff  demands  judgment  that  said  goods 
be  sold  according  to  law,  that  the  proceeds  thereof  be  ap- 
plied to  the  payment  of  the  amount  advanced  and  expended 
by  plaintiff  as  aforesaid^  with  the  costs  and  expenses  of  sale, 
and  that  plaintiff  have  judgment  against  defendant  for  any 
deficiency,  and  for  such  other  and  further  relief  as  may  be 
just. 

1530.  To  Foreclose  Artisan's  Lien  on  Chattel. 

I.  That  on  or  about  the  day  of  ,  19    , 

54  Under   N.   Y.   Code  Civ.   Pro.,  where  a  recovery  for  plaintiff  was 

§  1737.      Complaint    adapted    from  denied  because  the  court  held  that 

Spaulding  v.  Amer.  Wood  Board  Co.,  the  transaction  was  a  sale  and  not  a 

26  App.  Div.  237,  50  N.  Y.  Supp.  23,  consignment  of  the  goods. 


Foreclosure  1835 

the  defendant  delivered  to  plaintiff  a  certain  [chattel],  of 
which  defendant  was  and  still  is  the  owner,  and  thereupon 
requested  plaintiff  to  repair  the  same. 

II.  That  pursuant  to  such  request  plaintiff  made  the  re- 
pairs thereon,  and  that  his  reasonable  charges  for  such  work 
done  and  materials  furnished  in  connection  therewith  are 

dollars. 

III.  That  plaintiff  has  heretofore  demanded  of  defendant 
that  he  pay  plaintiff  the  amount  of  his  said  charges,  but 
defendant  has  neglected  and  refused  to  pay  any  part  thereof. 

IV.  That  plaintiff  is  now  in  possession  of  said  [chattel]. 
Wherefore  plaintiff  demands   judgment  that  he  has  a 

lien  on  said  [chattel]  for  the  said  sum  of  dollars; 

that  the  said  [chattel]  be  sold  according  to  law,  and  that  from 
the  proceeds  of  such  sale  the  plaintiff's  lien  be  paid,  together 
with  the  expenses  of  sale  and  the  costs  and  disbursements 
of  this  action;  that  plaintiff  have  judgment  against  defendant 
for  any  deficiency  remaining,  and  that  he  have  such  other 
and  further  relief  as  may  be  just. 

III.  VENDOR'S  AND  VENDEE'S  LIENS.55 

1531.  By  Vendor  who  has  Conveyed,  against  Purchaser, 
and  his  Grantee  and  Judgment  Creditor; — to  En- 
force Implied  Lien  for  Purchase  Money  Unpaid. 

I.  That  the  plaintiff,56  being  owner  in  fee  [or^  otherwise] 
of  the  real  property  hereinafter  described,  did,  on  the 
day  of  ,  19     ,  sell  and  convey  the  same  in  fee  to  the 

defendant  Y.  Z.  [purchaser]  57  for  the  sum  of  dollars, 

55  These  liens  are  generally,  though  ton,  124  111.  276.    The  authorities  are 

not    universally,    recognized    in    the  in  conflict  on  the  question  whether 

United  States.     They  are  limited  to  the  right  is  assignable,  but  it  passes  by 

real  property  and  interests  therein.  subrogation.    Zeiser  v.  Cohn,  207  N. 

See  Elterman  v.  Hyman,  192  N.  Y.  Y.  407. 

113;  Hubbell  v.  Hendrickson,  175  id.  57  The  lien  is  enforcible  against  the 

175;    Seymour    v.    McKinstry,    106  heirs  or  devisees  of  a  deceased  pur- 

N.  Y.  230.  chaser.     Warner  v.  Van  Alstyne,  3 

66  Upon  the  vendor's  decease  the  Paige   (N.   Y.),   513;   Edmonston  v. 

lien  may  be  enforced  by  his  personal  Phillips,  73  Mo.  57. 
representatives.    Robinson  v.  Apple- 
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which  said  premises  are  bounded  and  described  as  follows: 
[full  description,  as  in  deed]. 

II.  That  the  said  defendant  Y.  Z.  [purchaser]  has  paid  the 
plaintiff  dollars,  as  part  of  said  purchase  money  of 
said  premises,  but  that  no  part  of  the  sum  of  dollars, 
the  residue  of  said  purchase  money,  has  been  paid;  that  the 
same  has  been  due  and  payable  since  the  day  of 

,  19     ,  and  on  the  day  of  ,  19    , 

plaintiff  duly  demanded  payment  of  the  same  of  said  de- 
fendant Y.  Z.  [purchaser].  [If  a  note  has  been  given,  that  fact 
may  properly  be  alleged,  together  with  an  averment  that  it  was 
not  paid  when' due,  and  that  plaintiff  still  holds  it.]  58 

III.  That  thereafter  the  defendant  W.  X.  [purchaser's 
grantee]  purchased  of  the  said  defendant  [purchaser]  a  portion 
of  said  premises,  [with  full  knowledge  that  the  said — purchaser 
— had  not  paid  the  balance  of  said  purchase  money,]  and  took 
a  conveyance  from  the  said  [purchaser]  to  him  for  the  said 
premises  so  by  him  purchased  of  the  said  [purchaser].™ 

[Or,  if  a  deed  was  given  without  consideration,  allege:]  III. 
That  thereafter,  and  on  or  about  the  day  of  , 

19  ,  the  defendant  Y-  Z.  [purchaser]  conveyed  said  premises 
to  the  defendant  W.  X.  without  any  consideration  therefor 
having  been  given  by  said  defendant  W.  X. 

68  The  practice  of  thus  anticipat-  9  Cow.  (N.  Y.)  316;  Graves  v.  Coil- 
ing and  avoiding  a  defense  is  well  tant,  31  N.  J.  Eq.  763.  It  is  not  neces- 
settled.  See  notes  to  Form  221,  sary  foi  plaintiff  to  allege  that  the 
ante,  p.  229.  The  lien  is  not  waived  grantee  had  notice;  want  of  notice, 
by  taking  such  security.  Hubbell  or  waiver  of  lien,  must  be  set  up  in 
/'.  Hendrickson,  175  N.  Y.  175,  and  the  answer.  Seymour  v.  McKinstry, 
cas.  cit.;  White  »,  Williams,  1  Paige  106  N.  Y.  230. 
(N.  Y.),  502.  The  fact  that  an  Should  the  rights  of  a  subsequent 
action  at  law  can  be  maintained  on  grantee,  or  mortgagee,  be  superior  to 
defendant's  promise  does  not  de-  the  vendor's  lien,  plaintiff  may  have 
feat  the  equitable  action;  the  reme-  a  personal  judgment  against  the 
dies  are  concurrent.  Zeiser  v.  Cohn,  vendee  for  the  amount  by  which  his 
207  N.  Y.  407.  lien  has  been  diminished  in  conse- 

59  The     interests     of     subsequent  quence;     such     personal     judgment 
grantees  with  knowledge,  or  without  may  be  granted  in  the  action  to  fore- 
consideration,  will  be  subordinated  to  close  the  vendor's  lien.     Hubbell  v. 
plaintiff's  lien.     Swan  v.  Benson,  31  Hendrickson,  175  N.  Y.  175. 
Ark.  728;  Stafford  v.  Van  Rensallaer, 


Foreclosure  1837 

IV.  That  the  defendant  S.  T.  [judgment  creditor] 60  re- 
covered judgment  against  the  said   [purchaser]  for  about 

dollars,  on  the  day  of  ,   19     ,  in 

the  Court,    which   said   judgment   has   been   duly 

docketed  in  the  said  county  of  ,  and  is  a  lien  upon 

the  interest  of  the  defendant  Y.  Z.  in  [the  remaining  portion 
of]  the  said  premises;  [and  has  caused  execution  to  be  issued 
thereon,  and  is  proceeding  to  sell  the  part  of  said  premises 
not  sold  to  the  said  defendant  W.  X. — purchaser's  grantee]. 

V.  That  the  defendant  A.  Z.  is  the  wife  of  the  defendant  Y. 
Z.  [purchaser],  and  has  an  inchoate  rightof  dower  in  said  prem- 
ises, which  interest  is  subordinate  to  plaintiff's  aforesaid  lien.61 

Wherefore,  plaintiff  demands  judgment:  That  plaintiff 
has  an  equitable  lien  upon  the  above-described  premises  for 
the  said  balance  of  dollars  due  him  upon  the  pur- 

chase price  thereof,  with  interest,  and  that  said  lien  is  supe- 
rior to  the  interests  or  liens  of  the  defendants  therein;  that 
the  defendants,  and  all  persons  claiming  under  them,  may  be 
barred  and  foreclosed  of  all  right,  claim,  lien  and  equity  of 
redemption  in  the  said  premises;  that  the  said  premises  be 
sold  under  the  direction  of  this  court,  and  that  out  of  the 
proceeds  of  such  sale  plaintiff  be  paid  the  amount  of  his  said 
lien,  together  with  interest  from  and  the  expenses 

of  sale  and  the  costs  of  this  action ;  that  in  case  of  deficiency, 
plaintiff  have  judgment  against  the  defendant  Y.  Z.  [pur- 
chaser] for  the  amount  thereof,  and  for  such  other  and  further 
relief  as  to  the  court  shall  seem  just. . 

1532.  By  Vendor  before  Conveyance,  against  Purchaser, 
under  a  Contract  of  Sale.62 
I.  That  on  and  prior  to  the  day  of  ,  19    , 

60  The  cases  are  in  conflict  as  to  61  Williams  v.  Kinney,  43  Hun  (N. 

whether  the  lien  is  entitled  to  a  prec-  Y.),  8;  McKay  v.  Greene,  3  Johns.  Ch. 

edence    over     a     subsequently    re-  (N.  Y.)  56. 

covered  judgment.     For  the  N.  Y.  62  Adapted  from  Freeson  v.  Bisseli, 

doctrine,  see  Robinson  v.  Williams,  63   N.   Y.  168,    and    Thompson   v. 

22  N.   Y.    380;  Lamberton  v.   Van  Smith,  id.  301. 

Voorhis,  15  Hun,  336.  It  is  not  necessary  that  the  com- 
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plaintiff  was  the  owner  in  fee  of  the  following  described 
premises:  [description]. 

II.  That  on  the  said  day  of  ,  19  ,  by  a 
contract  in  writing  dated  on  that  day,  the  plaintiff  sold  to  the 
defendant  and  the  defendant  purchased  of  plaintiff  for  the 
sum  of               dollars,  the  above-described  premises. 

III.  That  the  said  sum  of  dollars  was  to  be  paid  as 
follows:  dollars  upon  the  execution  of  said  contract, 
and  the  balance,  dollars;  in  years  from  the 
date  of  said  agreement,  with  interest.  And  said  defendant 
agreed  to  pay  all  taxes  and  assessments  that  should  be  taxed 
or  assessed  on  said  premises  from  the  date  of  said  contract 
until  the  said  sum  should  be  fully  paid  as  aforesaid. 

IV.  That  said  defendant  paid  the  sum  of  dollars 
upon  the  execution  of  said  contract,  but  though  said 

years  have  fully  expired  and  though  often  requested  to  pay 
said  remaining  sum  of  dollars  and  interest  since  the 

said  day  of  ,  19     ,  said  defendant  has  here- 

tofore wholly  neglected  and  refused  to  pay  the  same,  and 
there  is  now  due  and  owing  from  the  defendant  to  the  plain- 
tiff  said   sum   of  dollars,   with   interest   from  the 
day  of               ,  19     . 

V.  That  the  plaintiff  is  now  and  ever  has  been  ready, 
willing  and  able  to  perform  his  part  of  the  said  contract, 
and  to  make,  execute  and  deliver  to  the  said  defendant  a 
good  and  valid  deed  of  conveyance  for  the  said  premises  [and 
on  or  about  the  day  of  ,  19  •,  duly  ten- 
dered such  a  deed  to  defendant,  but  defendant  refused  to 
accept  the  same]. 


plaint  should  allege  a  tender  of  a  dor,  a  complaint  is  insufficient  which 

conveyance    before    commencement  neither  alleges  tender,  nor  that  he  is 

of  action,  where  plaintiff  holds  the  willing  and  able  to  give  a  deed,  and 

legal  title  to  the  land;  the  previous  does  not  make  the  person  taking  the 

tender  only  affects  the  question  of  legal  title  from  decedent  a  party  so 

costs.      Freeson    v.     Bissel,     supra.  as  to  be  bound  by  the  judgment. 

But  where  plaintiff  is  the  personal  Thompson  v.  Smith,  supra. 
representative  of  the  deceased  ven- 
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Wherefore,  this  plaintiff  demands  judgment  against  the 
defendant: 

1.  That  the  amount  of  said  purchase  money  due  and  un- 
paid, and  the  interest  thereon,  may  be  ascertained  and  de- 
termined. 

2.  That  if  the  amount  so  determined  and  established  to  be 
due  and  unpaid  is  not  paid  within  [thirty]  days  thereafter, 
together  with  the  costs  of  this  action,  then  that  the  said 
premises  may  be  sold  under  the  direction  of  this  court, 
upon  notice  as  in  a  foreclosure  sale  by  the  sheriff  or  referee. 

3.  That  out  of  the  proceeds  of  such  sale,  there  shall  be 
paid  by  such  sheriff  or  referee  any  liens  upon  said  property 
for  taxes,  the  costs,  charges  and  expenses  of  such  sale,  and 
the  costs  of  this  action,  and  to  the  plaintiff  or  his  attorney 
the  amount  of  said  purchase  money  due  and  unpaid  and 
interest. 

4.  That  said  sheriff  or  referee  make  a  report  to  this  court 
as  in  a  case  of  foreclosure,  specifying  any  deficiency  there 
may  be,  and  that  the  defendant  be  adjudged  to  pay  such  de- 
ficiency, and  that  the  plaintiff  have  execution  therefor. 

5.  That  this  court  grant  such  other  and  further  judgment 
or  relief,  or  both,  as  may  be  just  and  equitable. 

1533.  By  Vendee  to  Enforce  Lien  for  Payment  on  account 
of  Purchase  Price.63 

[From  Elterman  v.  Hyman,  192  N.  ?.  113.] 

63  That  the  vendee  is  entitled  to  a  If  the  vendee  sues  for  his  down  pay- 
lien  upon  the  land,  where  the  vendor  ment,  on  the  theory  of  money  had 
is  in  default,  although  the  vendee  is  and  received  by  defendant,  alleging  a 
not  in  possession,  was  held  in  Elter-  rescission,  or  if  he  sues  for  a  rescission' 
man  v.  Hyman,  192  N.  Y.  113,  on  the  ground  of  fraud  and  to  recover 
where  the  authorities  in  many  States  such  payment,  he  is  not  entitled  to  a 
and  in  England  are  reviewed,  and  hen  upon  the  land,  for  the  lien 
from  which  this  precedent  is  adapted,  exists  only  by  virtue  of  the  contract 
Since  the  action  is  rested  upon  an  between  the  parties,  which  becomes 
affirmance  of  the  contract,  it  is  not  destroyed  06  initio  under  either  of 
necessary  for  the  vendee  to  have  re-  these  species  of  action.  Davis  v. 
scinded,  or  to  allege  his  election  to  Rosenzweig  Realty  Co.,  192  N.  Y. 
rescind   the   contract   of   sale.     Id.  128. 
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I.  That  heretofore  and  on  or  about  the  day  of 

,   19    ,  at  ,  plaintiff  and  defendant  en- 

tered into  an  agreement  for  the  sale  by  defendant  to  plain- 
tiff of  the  following  described  premises:  [description].  That 
a  copy  of  said  agreement  is  hereunto  annexed  marked  A 
and  made  part  of  this  complaint.  [Or  plead  agreement  ac- 
cording to  its  legal  effect.] 

II.  That  at  the  time  of  the  making  of  said  agreement, 
and  in  accordance  with  the  terms  thereof,  plaintiff  paid  to 
defendant  the  sum  of  dollars,  on  account  of  the 
purchase  price  thereof. 

III.  That  at  the  time  and  place  fixed  in  and  by  said 
agreement  for  the  completion  of  said  purchase  and  sale, 
plaintiff  was  ready,  able  and  willing  to  complete  said  agree- 
ment on  his  part,  and  duly  tendered  and  offered  to  defend- 
ant to  complete  the  same  and  to  pay  the  balance  of  said 
purchase  price,  provided  the  defendant  would  convey  said 
premises  to  plaintiff  free  from  incumbrances  [except  as 
specified  in  said  agreement],  and  convey  to  him  a  good  and 
marketable  title  thereto  [or  otherwise  according  to  the  terms 
of  the  contract  of  sale]. 

IV.  That  the  defendant  did  not,  at  said  time  for  closing 
said  sale,  [or  at  any  time  thereafter]  own  said  premises,  and 
the  same  were  not  [and  are  not]  free  from  incumbrances, 
and  defendant  was  not  and  is  not  able  to  deliver  to  plaintiff 
a  good  and  marketable  title  thereto ;  [state  in  detail  the  defects 
in  the  defendant's  title,  and  the  incumbrances  thereon;  if  an 
incumbrance  could  have  been  satisfied  by  payment  of  a  certain 
amount,  allege  as  to  that  incumbrance:]  that  defendant  did 
not  offer  to  allow  out  of  the  purchase  money  the  amount  of 
such  [mechanic's  lien],  or  to  deposit  the  amount  thereof  with 
defendant,  or  with  a  person  or  corporation  satisfactory  to 
him,  to  abide  the  production  of  proof  of  the  payment  thereof, 

A  wife's  inchoate  right  of  dower  is  such    dower    interest.       Villone    v. 

superior  to  the  lien  where  she  did  Feinstein,    132    App.    Div.    31,    116 

not   join  in   the   contract,   and   the  N.  Y.  Supp.  384. 
premises   must    be   sold   subject    to 
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and  no  request  was  made  by  defendant  for  any  adjourn- 
ment of  the  closing  of  the  said  sale.64 

V.  [Allege  any  expense  incurred  in  examining  the  title,  as: 
That  plaintiff  has  in  good  faith  incurred  a  necessary  legal 
expense  of  dollars  as  attorneys'  fees  in  searching 

the  title  to  said  premises,  which  sum  is  reasonable  in  amount 
and  which  plaintiff  is  obligated  to  pay.]65 

Wherefore,  plaintiff  demands  judgment  against  de- 
fendant for  dollars,  with  interest  from  the 
day  of  ,  19  ;  that  plaintiff  be  adjudged  to  have  a 
lien  upon  said  premises  for  such  amount,  and  that  the  prem- 
ises may  be  directed  to  be  sold  as  in  foreclosure  to  satisfy 
said  lien,  that  out  of  the  proceeds  of  the  sale  plaintiff  shall 
be  paid  said  amount  of  dollars,  and  interest,  and 
the  costs  of  this  action,  and  if  the  proceeds  of  sale  are  insuf- 
ficient to  satisfy  plaintiff's  lien  in  full  that  he  have  judgment 
against  defendant  for  any  deficiency,  and  for  such  other  and 
further  relief  as  may  be  just. 

IV.  REDEMPTION.66 

1534.  By  Mortgagor  against  Mortgagee. 

I.  That  on  the  day  of  ,  19     ,  the  plaintiff 

made  and  delivered  to  the  defendant  a  bond  under  his  hand 
and  seal,  dated  that  day,  conditioned  to  pay,  etc.  [state  con- 
dition of  bond];  that  plaintiff  was  then  the  owner  in  fee  [or, 
otherwise]  of  the  premises  hereinafter  described,  and  with 
his  wife  made  to  the  defendant  a  mortgage  of  even  date 
therewith,  to  secure  the  payment  of  said  sum  of 
dollars,  whereby  the  plaintiff  and  his  wife  granted,  and  re- 

04  See    for    other    precedents    for  M  For  the  form  of  a  complaint  to  as- 

vendor's  breach,   Forms   1436,   etc.,  certain  and  declare  the  rights  of  ad- 

under  Specific  Performance.  verse  claimants  to  real  property,  to 

66  The  right   to   recover  such   ex-  allow  redemption  from  a  mortgage, 

pense  has  been  denied  in  Occidental  to  restrain  foreclosure  of  a  mortgage, 

Realty  Co.  v.  Palmer,  117  App.  Div.  and  for  the  appointment  of  new  trus- 

505,  102  N.  Y.  Supp.  648,  aff'd  192  tees  under  a  trust  deed  to  fill  the  place 

N.  Y.  588;  Mutual  Profit  Realty  Co.  of  trustees  who  had  renounced,  see 

v.  Nelson,- 172  App.  Div.  893.  Woodgatew.  Fleet,  9  Abb.  <N.  Y.)  222. 
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leased  to  the  defendant  the  said  premises,  upon  the  con- 
dition nevertheless  that  [state  condition  of  the  mortgage] ;  that 
said  premises  are  [bounded  and]  described  as  follows:  [insert 
description  from  mortgage]. 

II.  That  the  plaintiff  has  paid  to  the  defendant  all  the  in- 
terest due  on  said  dollars  from  the  day  of 
,19  ,  up  to  the  day  of  ,  19  ; 
and  that,  on  the  day  of  ,  19  ,  when  [or, 
and  after]  the  said  mortgage  became  due,  he  duly  tendered  „ 
to  the  defendant  the  sum  of  dollars,  together  with 
all  interest  [and  costs]  due  thereon,  and  has  ever  since  been 
ready  and  willing  and  now  offers  to  pay  the  same; 67  but  the 
defendant  refused  and  still  refuses  to  receive  the  same  or  to 
deliver  up  said  mortgage  to  be  canceled. 

Wherefore,  the  plaintiff  demands  judgment  that  an  ac- 
count be  taken  of  the  amount  now  due  the  defendant  on  said 
bond  and  mortgage  for  principal,  interest  [and  costs];  and 
that  the  plaintiff  may  be  at  liberty  to  redeem  said  mort- 
gaged premises  upon  payment  of  whatever  may  be  found 
so  due; 68  that  the  defendant,  upon  payment  thereof,  exe- 
cute, acknowledge  and  deliver  to  plaintiff  a  proper  satis- 
faction of  said  mortgage,  and  that  the  said  mortgage  be 
adjudged  cancelled  and  of  no  effect,  and  that  plaintiff  may 
have  such  other  and  further  relief  as  may  be  just. 

1535.  The  Same,  where  Mortgagee  is  in  Possession  and 
has  Collected  Rents  and  Profits.69 

I.  [As  in  preceding  form.] 

67  Plaintiff  is  bound  to  keep  his  demption,  an  offer  to  pay  the  amount 
tender  good  in  this  action  for  af-  due  is  not  necessary.  The  form  is: 
firmative  relief .  McNeil  v.  Sun,  etc.,  that,  on  the  payment  of  what,  if 
Bldg.  Assoc,  75  App.  Div.  290,  78  anything,  shall  be  found  due,  the 
N.  Y.  Supp.  70.  The  rule  is  differ-  mortgagee  may  be  decreed  to  deliver 
ent  when  the  mortgagor  pleads  possession,  etc.  Quin  v.  Brittain, 
tender  as  a  defense  in  foreclosure.  Hoffm.  (N.  Y.)  333;  and  see  Barton 
See  Form  given  under  Answers  in  v.  May,  3  Sandf.  Ch.  (N.  Y.)  450. 
Foreclosure.  69  Ejectment  will  not  lie.    Becker  v. 

68  In  a  bill  for  an  accounting  and  re-  McCrea,  193  N.  Y.  423. 
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II.  That  thereafter,  and  on  or  about  the  day  of 

,  19  ,  the  defendant  [mortgagee]  entered  into  pos- 
session of  the  said  mortgaged  premises  with  the  permission 
and  consent  of  the  plaintiff,70  and  has  ever  since  continued 
and  is  now  in  possession  thereof,  and  has  collected  and  re- 
tained the  rents,  issues  and  profits  thereof. 

HI.  That  the  said  mortgage  debt  has  been  either  wholly 
or  in  great  part  satisfied  by  the  rents,  issues  and  profits 
of  said  mortgaged  premises  heretofore  collected  by  defendant 
[and  the  sum  of  dollars  heretofore  paid  by  plaintiff 

to  defendant  to  be  applied  upon  said  mortgage  debt];  that 
plaintiff  has  requested  the  defendant  to  come  to  an  account- 
ing as  to  the  amount  now  remaining  due  and  unpaid  upon 
said  mortgage  debt  to  the  end  that  plaintiff  may  pay  such 
amount  and  satisfy  the  same;  that  defendant  has  refused  and 
still  refuses  to  so  do. 

Wherefore  [as  in  preceding  form]. 

1536.  By  Junior  Incumbrancer;  to  Compel  Holder  of  a 
Prior  Mortgage  to  Assign  Mortgage  on  Payment  of 
Amount  Due  Thereon.71 

I.  That  heretofore,  and  on  or  about  the  day  of 

,  19  ,  the  defendant  Y.  Z.  was,  and  still  is,  the 
owner  of  the  hereinafter-described  premises;  that  on  or 
about  said  date,  the  defendant  Y.  Z.,  together  with  A.  Z., 
his  wife,  executed  and  delivered  to  the  defendant  W.  X.  a 
mortgage,  dated  on  said  day,  upon  said  premises,  to  secure 
th6  payment  by  defendant  Y.  Z.  of  a  bond  to  said  W.  X. 
therein  referred  to,  conditioned  for  the  payment  of  the  sum 
of  dollars  on  [etc.,  as  in  the  condition  of  the  bond]. 

II.  That  said  mortgage  was  duly  recorded  in  the  office 
of  the  clerk  [or,  register  of  deeds]  of  the  county  of  , 
on  the                day  of               ,     19     ,   in  liber 

70  Such  consent  is  essential  to  con-  71  See  Johnson  v.  Zink,  51  N.  Y. 

stitute  the  defendant  a  mortgagee  in  333;  Frost  v.  Yonkers  Savings  Bank, 

possession.     Becker  v.  McCrea,  193  70  id.  553;  Tuthill  v.  Morris,  81  id. 

N.  Y.  423.  94;  Lamb  v.  Jeffrey,  41  Mich.  719. 
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of   Mortgages,  page  ;  that  the  premises  covered 

by  said   mortgage  are   therein  described   as  follows:  [de- 
scription]. 

III.  [Allege  the  character  and  amount  of  plaintiff's  lien,  as:] 
That  thereafter,  and  on  the  day  of  ,  19  , 
plaintiff  duly  recovered  a  judgment  against  the  defendant 
Y.  Z.,  in  the  Court  in  and  for  the  county  of  , 
for  the  sum  of  dollars;  that  said  judgment  was,  on 
the  day  of  ,  19  ,  duly  docketed  in  the 
office  of  the  clerk  of  said  county  of  ,  and  thereupon 
became  and  has  thereafter  continued  to  be,  and  now  is,  a 
lien  upon  said  mortgaged  premises,  but  subordinate  to  the 
lien  of  the  said  mortgage;  that  no  part  of  said  judgment 
has  been  paid. 

IV.  That  the  aforesaid  mortgage  debt,  by  its  terms  be- 
came due  and  payable  on  the  day  of  , 
19  ,  but  the  same  was  not  paid  by  the  defendant  Y.  Z.; 
that  thereafter,  and  on  or  about  the  day  of  , 
19  ,  plaintiff  duly  tendered  to  "the  defendant  W.  X.  the 
amount  due  upon  said  mortgage,  together  with  the  interest 
thereon  to  that  date,  and  demanded  that  the  defendant 
W.  X.  execute  and  deliver  to  plaintiff  an  assignment  of  said 
mortgage,  together  with  the  debt  secured  thereby;  that  the 
defendant  W.  X.  refused  so  to  do. 

V.  That  the  defendant  Y.  Z.  is  now  in  possession  of  the 
said  mortgaged  premises,  and  is  collecting  and  receiving  the 
rents  and  profits  thereof,  and  retaining  the  same;  that  said 
Y.  Z.  is  wholly  insolvent,  and  has  no  property  whatsoever 
other  than  said  mortgaged  premises;  that  no  portion  of  the 
taxes  for  the  years  have  been  paid,  amounting  to  the 
sum  of  dollars;  that  further  interest  is  accumulating 
upon  said  mortgage  debt,  and  the  security  for  plaintiff's 
aforesaid  lien  is  thereby,  and  by  reason  of  the  accumula- 
tion of  unpaid  taxes,  becoming  seriously  impaired;  that  the 
defendants  have  combined  and  conspired  together  to  allow 
the  amount  of  said  mortgage  debt,  with  interest  accruing, 
to  equal  and  exceed  the  value  of  said  premises,  and  to  then 
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foreclose  said  mortgage  and  deprive  plaintiff  of  his  aforesaid 
lien. 

Wherefore  [demand  of  judgment  as  in  Form  1584,  except 
that  in  place  of  demand  for  a  discharge  of  mortgage,  insert:] 
that  the  defendant  W.  X.,  upon  payment  to  him  of  said  sum, 
forthwith  execute,  acknowledge  and  deliver  to  plaintiff  an 
assignment  of  said  bond  and  mortgage,  and  the  moneys  due 
and  to  grow  due  thereon,  together  with  said  bond  and.  mort- 
gage; [etc.,  as  in  said  form]. 

1537.  Against  Purchaser  at  Foreclosure  Sale,  by  One 
Having  Interest  in  or  Lien  on  Premises,  who  was 
not  Made  a  Party  to  the  Foreclosure  Action.72 

I.  [Allege  plaintiff's  interest  in  or  lien  upon  the  premises; 
in  the  precedent,  the  allegation  was:]  That  at  all  the  times 
hereinafter  mentioned  plaintiff  was  the  wife  of  one  M.  N., 
and  as  such  wife  had  an  inchoate  right  of  dower  in  all  real 
property  of  which  her  husband  became  seized  during  cover- » 
ture  of  an  estate  of  inheritance.73 

II."  That  heretofore  and  on  or  about  the  day  of 

,  19  ,  said  M.  J*T.  became  the  owner  in  fee,  by  deed 
from  one  G.  H.,  and  M.  H.,  his  wife,  dated  on  said  day  and 
recorded  in  the  office  of  the  clerk  of  the  county  of  in 

Liber  of  Conveyances,  page  ,   of  the  fol- 

lowing described  premises:  [description]. 

III.  That  the  said  premises  were  at  the  time  of  such  con- 
veyance to  said  M.  N.,  subject  to  a  certain  mortgage,  dated 
the  day    of  ,    19     ,    and    given    by    said 

G.  H.  and  his  wife  to  one  [or,  the  defendant]  0.  P.,  to  se- 
cure the  payment  of  the  sum  of  dollars,  evidenced 
by  a  bond  bearing  date  on  said  day  and  payable  according 

72  See  Form  1522  for  a  precedent  Allen,  60;  Vaughan  v.  Dowden,  126 
by  the  purchaser  against  the  omitted  Ind.  406;  Smith  v.  Hall,  67  N.  H.  200. 
lienor.  And  her  action  is  barred  in  twenty 

73  The  wife  may  maintain  this  ac-  years  from  the  foreclosure  sale.  Mo- 
tion during  her  husband's  lifetime.  Michael  v.  Russell,  68  App.  Div. 
Mackenna  v.  Fidelity  Trust  Co.,  184  104,  74  N.  Y.  Supp.  212. 

N.   Y.  .411;  Davis  v.  Wetherell,   13 
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to  its  terms  on  the  .  day  of  ,  19    ,  [or  other- 

wise describe  the  lien  which  was  foreclosed,  showing  that 
plaintiff's  interest  was  subordinate  thereto].  « 

IV.  That  thereafter  and  on  or  about  the  day  of 

,  19  ,  said  [defendant]  0.  P.  commenced  an  ac- 
tion in  the  [Supreme]  Court  for  the  said  county  to  foreclose 
the  said  mortgage;  that  in  said  action  plaintiff's  said  husband 
was  made  a  defendant,  together  with  other  persons;  that 
such  proceedings  were  thereafter  had  in  such  action  that  on 
the  day  of  ,  19    ,  a  judgment  of  foreclos- 

ure in  the  usual  form  was  entered  therein  in  the  office  of 
the  clerk  of  said  county,  adjudging  that  the  mortgage  debt 
amounted  to  dollars,  and  that  said  premises  should 

be  sold  to  satisfy  and  discharge  the  same,  together  with 

dollars  costs;  that  on  the  day  of  , 

19  ,  an  auction  sale  thereof  was  had  pursuant  to  said  judg- 
ment of  foreclosure,  and  that  at  said  sale  the  said  premises 
.were  sold  to  the  defendant  [0.  P.]  for  the  sum  of 
dollars,  and  said  defendant  thereafter  entered  into  posses- 
sion of  said  premises  and  into  the  receipt  of  the  rents  and 
profits  thereof,  and  has  ever  since  continued  to  be  in  such 
possession  and  receipt. 

V.  That  at  the  time  of  the  commencement  of  said  action 
of  foreclosure,  and  the  entry  of  judgment  therein,  and  the 
sale  of  said  premises  under  said  judgment,  plaintiff's  hus- 
band, said  M.  N.,  was  the  sole  owner  of  the  said  premises, 
and  that  as  the  wife  of  said  M.  N.  plaintiff  then  had  an 
inchoate  right  of  dower  therein;  that  plaintiff  was  not  made 
a  party  to  said  action,  and  did  not  appear  therein,  and  that 
her  interest  in  said  property  still  exists  unaffected  by  said 
action. 

VT.  [That  plaintiff  before  the  commencement  of  this 
action  duly  tendered  to  defendant  the  amount  due  on  said 
mortgage  at  the  time  of  said  foreclosure  sale,  with  interest 
to  the  date  of  said  tender,  and  duly  offered  to  defendant  to 
repay  to  him  any  and  all  taxes  thereafter  paid  by  him  upon 
said  property,  with  interest,  and  also  offered  to  have  pre- 
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pared  a  deed  of  said  premises  to  plaintiff  to  be  executed 
by  defendant  and  offered  to  furnish  the  service  of  a  notary 
public  upon  its  execution,  and  to  pay  all  taxes  imposed  upon 
such  conveyance,  if  defendant  would  execute  said  deed;  but 
defendant  refused  to  accept  said  tender,  and  refused  to 
execute  a  deed  of  said  premises  to  plaintiff.] 74 

VII.  That  plaintiff  hereby  tenders  and  offers  to  pay*  to 
defendant  the  full  amount  due  at  the  time  of  foreclosure, 
with  all  accrued  interest  thereon,  and  all  taxes  paid  by  de- 
fendant, and  interest  thereon,  upon  his  conveying  said  prem- 
ises to  plaintiff. 

Wherefore,  plaintiff  demands  judgment  that  an  ac- 
count may  be  taken  of  what  is  due  the  defendant  for  prin- 
cipal and  interest  due  upon  said  mortgage,  and  taxes  paid, 
with  interest  thereon ;  that  an  account  be  also  taken  of  the 
rents  and  profits  received  by  defendant  from  the  said  prem- 
ises; that  the  plaintiff  may  be  adjudged  to  be  at  liberty  to 
redeem  said  premises  upon  payment  to  defendant  of  what- 
ever amount  made  be  found  due  to  him,  and  that  defend- 
ant upon  payment  to  him  or  tender  of  such  amount  by  plain- 
tiff be  adjudged  to  execute  and  deliver  to  plaintiff  a  deed 
of  said  premises  free  of  all  incumbrances  which  may  have 
been  imposed  thereon  by  him,  and  for  such  other  and  further 
relief  as  may  be  just,  with  the  costs  of  this  action.75 

74  A  tender  before  suit  is  not  neces-  the  lien  of  the  mortgage,  or  at  her 

sary  and  only  bears  on  the  question  election   pay   her  the   value   of   her 

of  costs.    Casserly  v.  Witherbee,  119  dower  right,  or  if  the  purchaser  does 

N.  Y.  522.     But  a  tender  is  neces-  neither  then  the  wife  may  have  full 

sary  before  ejectment  will  lie  against  redemption  of  the  premises.     Mac- 

the  purchaser  in  possession.    Lunny  kenna  v.  Fid.  Tr.  Co.,  supra, 

v.   McClellan,    116   App.   Div.   473,  In  case  of  redemption  by  a  junior 

101  N.  Y.  Supp.  812.  incumbrancer,  defendant    should  be 

76  The  measure  of  the  relief  given  allowed  to  pay  the  amount  due  and 

to  a  wife  during  her  husband's  life-  avoid  a  sale,  at  his  election.    Naylor 

time   is,    that   the   purchaser   shall  v.  Colville,  20  App.  Div.  581,  47  N.  Y. 

either  release  her  dower  right  from  Supp.  267. 
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1538.  By  Mortgagor,  under  Deed  Intended  to  take  effect 
as  a  Mortgage;  after  Grantee  has  Conveyed  to  Bona 
Fide  Purchaser.76 

I.  [Allege  existence  of  debt,  as:] 77  That  on  or  about  the 

day  of  ,  19     ,  plaintiff  made  and  delivered 

to  defendant  his  promissory  note,  payable  in  one  year  from 
date,  for  the  sum  of  dollars,  and  at  the  same  time, 

and  as  collateral  security  for  the  payment  of  said  note, 
plaintiff  and  his  wife  duly  granted  and  released  to  defendant 
in  fee  simple  certain  land  of  which  plaintiff  was  the  owner 
in  fee,  and  particularly  described  as  follows:  [description]. 

II.  That  on  the  same  date  and  as  a  part  of  the  same  trans- 
action defendant  executed  and  delivered  to  plaintiff  a  de- 
feasance agreement,  a  copy  whereof  is  hereto  annexed 
marked  A  and  made  part  hereof  [or,  wherein,  after  reciting 
the  giving  by  said  plaintiff  of  his  promissory  note  and  deed, 
defendant  admitted  and  declared  that  the  said  premises  were 
conveyed  to  defendant,  and  were  held  by  him,  in  trust  and  as 
collateral  security  for  the  payment  of  the  note,  and  cove- 
nanted and  agreed  to  reconVey  the  land  upon  payment  of 
said  note  and  interest;  and  defendant  also  covenanted  therein 
that  he,  or  his  heirs  or  legal  representatives,  should  not  do 
or  knowingly  suffer  or  permit  any  act,  deed,  matter  or  thing 
whereby  said  premises  can,  should  or  might  be  in  anywise 
impaired,  injured  or  incumbered  in  title,  interest,  charge, 
estate  or  otherwise,  howsoever]. 

III.  That  some  time  during  the  year  19  the  defendant, 
without  the  consent  of  plaintiff  and  without  notice  to  him, 

76  The  precedent  is  from  Doty  v.  made  by   defendant,    and   seeks  to 

Norton,  133  App.  Div.  106,  117  N.  Y.  recover  only  the  balance  in  his  hands, 

Supp.   793,   and   Mooney   r.   Byrne,  the  action  lies  in  equity.     Oest  v. 

163  N.  Y.  86.    The  action  is  in  equity  Hendrick,  76  Misc.  258,  134  N.  Y. 

although    only    a    money    judgment  Supp.  900. 

may  be  rendered;  it  is  not  essential  77  It  is  essential  that  plaintiff  plead 

that   plaintiff  should   have   paid   or  and  establish  a  debt.     Bascombe  v. 

tendered  payment  of  the  indebted-  Marshall,    129  App.   Div.   516,   113 

ness  for  which  the  deed  was  given.  N.   Y.   Supp.  991,   aff'd  198  N.  Y. 

Although  plaintiff  ratifies  the  sale  538. 
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conveyed  said  real  estate  to  one  M.  N.,  and  that  the  said  M. 
N.  is  now  the  absolute  owner  and  holder  of  said  real  estate. 

IV.  That  said  real  estate  is  fairly  and  reasonably  worth 
the  sum  of  dollars. 

Wherefore,  plaintiff  demands  judgment  that  the  prom- 
issory note  be  surrendered  to  plaintiff  for  cancellation;  that 
plaintiff  have  judgment  against  defendant  for  the  value  of 
said  premises  less  the  amount  due  on  said  note;  and  that 
plaintiff  have  such  other  and  further  relief  as  may  be  just 
and  the  costs  of  this  action. 

1539.  By  Mortgagor  to  Redeem  from  Sale  to  Mortgagee 
at  Foreclosure;  Alleging  Fraud. 

[Sustained  in  Clark  v.  Levy,  130  App.  Div.  389,  114  N.  Y. 
Supp.  890.] 

I.  [Allege  giving  of  bond  and  mortgage  to  defendant,  as  in 
Form  1584.] 

II.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  commenced  an  action  in  the  Court 
of  said  county  for  the  foreclosure  of  the  said  mortgage,  and 
that  such  proceedings  were  had  therein  that  on  the 

day  of  ,   19     ,  judgment  of  foreclosure  and  sale 

were  entered. 

III.  That  on  or  about  the  day  of  - ,  19  , 
and  prior  to  the  sale  under  said  judgment  of  foreclosure, 
plaintiff  duly  tendered  to  defendant  the  full  amount  due 
therein  to  him,  including  all  costs  and  disbursements  and  in- 
terest to  the  day  of  said  tender;  that  defendant  then  and 
there  falsely  and  fraudulently,  and  with  the  intent  of  de- 
priving plaintiff  of  his  right  to  redeem  said  premises  from 
the  lien  of  said  mortgage,  represented  to  plaintiff  that  he 
should  wait  until  after  a  sale  of  said  premises  pursuant  to 
such  judgment  of  foreclosure,  at  which  sale  defendant  rep- 
resented that  he  would  become  the  purchaser  and  take 
the  title  for  the  benefit  of  the  plaintiff,  and  would  convey 
the  said  property  to  plaintiff  upon  payment  of  the  amount 
tendered. 
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IV.  That  the  representation  made  by  defendant  that  he 
would  convey  the  property  to  plaintiff  after  purchasing  the 
same  at  the  foreclosure  sale  were  false,  in  that  defendant  did 
not  intend  at  that  time  so  to  do,  and  were  made  for  the  pur- 
pose of  inducing  plaintiff  to  take  no  further  proceedings  in 
the  foreclosure  action  until  the  sale  had  taken  place  and  de- 
fendant had  taken  title  and  plaintiff  had  been  thereby  de- 
prived of  his  right  to  redeem. 

V.  That  plaintiff  relied  upon  defendant's  representations, 
and  was  thereby  induced  and  did  wait  until  after  said  prem- 
ises were  sold  in  the  foreclosure  proceedings,  and  title  taken 
by  the  defendant,  who  is  now  the  owner  of  record  thereof; 
that  title  was  taken  by  said  defendant  to  the  said  prem- 
ises on  the  day  of  ,  19  ,  and  that  on  the 
following  day  plaintiff  duly  tendered  to  defendant  the  full 
amount  found  due  by  said  foreclosure  judgment,  with  all 
interest,  costs  and  disbursements  to  the  day  of  such  tender, 
and  duly  requested  defendant  to  convey  said  premises  to 
plaintiff,  but  that  defendant  refused  to  accept  said  tender 
or  to  convey  said  premises  to  plaintiff,  and  still  continues  so 
to  do. 

VI.  That  said  premises  are  worth  the  sum  of  at  least 

dollars  over  and  above  the  amount  due  the  de- 
fendant, of  which  equity  of  redemption  plaintiff  will  be 
deprived  by  the  defendant's  fraud,  unless  relief  is  granted 
him  herein;  that  plaintiff  is  able,  ready  and  willing  to  pay 
to  defendant  the  amount  due  him  for  a  conveyance  of  said 
premises,  and  hereby  offers  to  make  such  payment. 

Wherefore,  plaintiff  demands  judgment  that  the  sale 
of  said  property  to  defendant  be  vacated  and  set  aside, 
that  an  account  be  taken  as  to  the  amount  due  defend- 
ant, and  that  plaintiff  be  allowed  to  redeem  said  premises 
upon  payment  to  defendant  of  the  amount  so  found  due, 
and  that  upon  such  payment  defendant's  said  mortgage 
be  adjudged  cancelled;  and  that  plaintiff  have  such  other 
and  further  relief  as  may  be  just,  with  the  costs  of  this 
action. 
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1540.  By  Lessee. 

I.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  [mortgagor]  being  the  owner  in  fee  of  the  fol- 
lowing described  premises,  leased  the  same  to  the  plaintiff 
by  an  indenture  dated  on  that  day,  a  copy  of  which  is  an- 
nexed marked  A,  and  made  a  part  of  this  complaint  [or, 
state  substance  of  lease] ;  that  by  virtue  of  said  lease  the  plain- 
tiff entered  upon,  and  ever  since  has  been,  and  still  is,  in 
possession  of  said  premises,  and  is  vested  with  the  unexpired 
term  thereof;  that  said  premises  are  described  as  follows: 
[description]. 

II.  That  prior  to  the  making  of  said  lease,  and  on  or 
about  the  day  of  ,  19  ,  said  [mortgagor] 
made  to  the  defendant  [mortgagee]  a  mortgage  upon  the 
same  premises,  to  secure  the  sum  of  dollars,  pay- 
able on  the               day  of               ,  19     . 

III.  That  on  the  said  day  the  said  mortgage  became  due, 
and  now  remains  due,  but  has  not  been  paid;  [and  that  said 
[mortgagee]   has   heretofore   commenced   an   action   in   the 

Court  [or,  proceedings  under  the  statute]  to  fore- 
close the  same  for  such  default  in  payment  of  the  said 
amount  secured  thereby]. 

IV.  That  on  or  about  the  day  of  ,  19  , 
the  plaintiff  duly  tendered  dollars  to  said  [mortgagee], 
which  was  the  amount  due  on  said  mortgage,  with  interest, 
[and  the  costs  of  said  action  —or,  proceeding]  up  to  that  time, 
in  redemption  of  said  mortgage,  and  has  ever  since  been 
and  now  is  ready  and  willing  to  pay  the  same;  and  plaintiff 
then  requested  defendant  to  assign  the  same  to  the  plaintiff, 
but  defendant  refused  so  to  do. 

Wherefore,  plaintiff  demands  judgment  that  the  amount 
due  upon  said  mortgage  to  the  defendant  be  ascertained, 
that  plaintiff  be  allowed  to  redeem  the  said  mortgage  upon 
paying  to  the  defendant  [mortgagee]  the  amount  so  found  due 
upon  the  mortgage;  and  that  upon  such  payment  the  de- 
fendant, by  an  assignment  duly  executed  and  acknowledged 
by  him,  assign  and  deliver  said  bond  and  mortgage  to  the 
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plaintiff;  and  that  the  plaintiff  have  such  other  and  further 
relief  as  may  be  just. 

1541.  For  Redemption  of  Chattels,78  under  a  Chattel  Mort- 
gage after  a  Voidable  Sale  by  Mortgagee  to  Himself, 
upon  Default  in  Payment;  Seeking,  also,  to  Apply  upon 
the  Debt  Sums  Received  by  Mortgagee  upon  Subse- 
quent Sales  of  the  Mortgaged  Property.79 
[Sustained  in  Casserly  v.  Witherbee,  119  N.  Y.  522.] 80 
I.  That  in  and  during  the  year  19    ,  and  for  some  time 
prior  and  subsequent  thereto,  the  plaintiff  was  engaged  in 
business  at  ;  that  while  so  engaged  in  business  as 

aforesaid,  the  said  plaintiff  in  and  during  the  year  19  ,  be- 
came indebted  to  the  defendant  herein;  that  during  the 
month  of  ,  19    ,  such  indebtedness  was  liquidated 

between  the  said  plaintiff  and  the  defendant  in  this  action, 
and  to  secure  the  same,  and  such  indebtedness  as  might 
accrue  or  become  due  on  or  before  the  day  of  , 

19     ,  the  said  plaintiff  in  due  form  of  law,  on  the 
day  of  ,  19     ,  executed  and  delivered  to  the  de- 

fendant herein  a  chattel  mortgage,  whereby  he  sold,  as- 
signed and  transferred  to  the  said  defendant  all  his  right, 
title  and  interest  in  and  to  [all  buildings,  machinery,  tools, 

78  An  equitable  action  will  lie  if  7»  After  default  and  possession  by 
based  upon  an  equity  of  redemption.  mortgagee,  the  chattel  mortgagor  has 
Lang  v.  Thaeher,  48  App.  Div.  only  an  "equity  of  redemption," 
313,  62  N.  Y.  Supp.  956  (where  the  enforcible  in  equity  only.  Kimball 
allegations  of  a  complaint  are  set  v.  Farm.  &  Mech.  Bank,  138  N.  Y. 
forth  and  sustained  as  sufficient,  500;  Darrow  v.  Wendelstadt,  43 
where  plaintiff  charges  that  a  bill  of  App.  Div.  426,  60  N.  Y.  Supp.  174. 
sale  was  intended  as  a  chattel  mort-  No  levy  can  be  made  upon  the  mort- 
gage, and  prays  that  he  be  allowed  gagor's  interest,  on  behalf  of  a  judg- 
to  redeem,  or  that  defendant  be  ment  creditor.  Craft  v.  Brandon, 
decreed  to  specifically  perform  his  61  App.  Div.  247,  70  N.  Y.  Supp. 
agreement;  the  court  also  held  that  364. 

a  prayer  for  the  value  of  the  chattels,  80  See,  also,  Bragelman  v.  Dane,  69 

if  actual  delivery  could  not  be  ob-  N.  Y.  69;  Rogers  v.  N.  Y.  &  T.  L. 

tained,    and    for    damages    for    the  Co.,  134  id.  219;  Hughes  v.  Harlan, 

withholding,    were   appropriate   and  166  N.  Y.  427,  aff'g  37  App.  Div.  528, 

within  the  court's  jurisdiction).  55  N.  Y.  Supp.  1106. 
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fixtures,  erections  and  appliances  owned  and  placed  by  him 
upon  the  premises  known  as  ]. 

II.  That  when  said  mortgage  was  given  the  total  indebt- 
edness existing  and  owing  from  said  plaintiff  to  said  defend- 
ant was  dollars,  and  said  amount  was  mentioned 
and  stated  in  said  mortgage  as  the  consideration  therefor. 

III.  That  subsequently  to  the  day  of  , 
19  -,  and  on  or  about  the  day  of  ,  19  , 
the  said  defendant  caused  said  mortgage  to  be  filed  in  the 
clerk's  office   of  the  town  of                ,   in  the  county  of 

,  the  same  being  the  town  wherein  said  property 
was  located. 

IV.  That  the  debt  for  which  said  mortgage  was  given  as 
security,  by  the  terms  and  conditions  of  said  mortgage,  be- 
came due  and  payable  on  or  before  the  day  of 

,19     . 

V.  That  said  debt  was  not  paid  upon  the  due  date  thereof; 
that  thereafter,  and  on  or  about  the  day  of  , 
19  ,  the  defendant  herein  took  actual  possession  of  the 
property  described  in  said  mortgage,  and  thereafter  caused 
a  sale  to  be  made  of  all  the  property  covered  by  said  mort- 
gage, at  auction,  and  on  the  day  of  such  sale  bid  in  the  prop- 
erty so  covered  by  said  mortgage  at  and  for  the  sum  of 

dollars;  that  said  sale  was  irregularly  made  and  un- 
fairly conducted;  that  no  portion  of  the  personal  property 
was  visible,  in  sight  or  in  view  of  the  person  or  persons  at- 
tending such  sale;  that  all  the  personal  property  described 
in  said  mortgage,  and  covered  thereby,  was  put  up  for  sale 
in  a  lump,  and  sold  together  at  the  request  of  said  defendant, 
although  said  defendant  well  knew  that  said  articles  of 
personal  property  could  be  sold  separately  and  greater 
sums  realized  therefor  if  sold  in  parcels;  that  the  plaintiff 
was  not  present  at  said  sale. 

VI.  That  ever  since  the  said  property  was  so  taken  by 
defendant  and  by  him  sold  as  aforesaid,  he  has  claimed  to 
be  the  legal  owner  thereof  and  still  holds  and  retains  the 
same,  except  that  since  the  said  sale  he  has  sold  some  por- 
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tion  thereof,  realizing  from  such  sale  between  the  sum  of 
and  dollars. 

VII.  That  at  the  time  the  property  was  so  taken  by  de- 
fendant as  aforesaid,  and  by  him  thereafter  sold,  the  value 
of  the  same  was  about  dollars,  and  the  indebted- 

ness due  to  said  defendant  from  said  plaintiff  on  said  mort- 
gage did  not  exceed  the  sum  of  dollars,  and  there 
was  no  other  indebtedness  existing,  due,  or  owing  from  said 
plaintiff  to  said  defendant. 

[That  the  defendant  claims  that  this  plaintiff  is  still  in- 
debted to  the  said  defendant  for  the  balance  of  the  indebted- 
ness secured  by  said  mortgage  after  deducting  the  sum  of 
dollars,    amounting    to  dollars,    with   in- 

terest from  the  day  of  ,  19     .] 

Wherefore,  the  plaintiff  demands  judgment  that  said 
defendant  account  to  the  plaintiff  herein  for  the  true  and 
full  value  of  the  property  so  taken  and  sold  by  him  at  the 
time  the  same  was  so  taken,  retained  and  sold  as  hereinbe- 
fore stated,  and  that  the  value  thereof  so  to  be  ascertained 
be  applied  in  payment  and  extinguishment  of  the  debt, 
secured  by  said  mortgage  referred  to;  that  the  amount  re- 
maining due  upon  said  mortgage  be  ascertained;  that  it 
be  adjudged  that  plaintiff  may  redeem  upon  payment  of 
such  amount,  and  that  the  plaintiff  herein  have  such  other 
and  further  relief  in  the  premises  as  may  be  just  and  equi- 
table, with  the  costs  and  disbursements  of  this  action.81 

V.  DOWER 

1542.  For  Dower.82 

I.  That  plaintiff  is  the  widow  of  C.  B.,  late  of  the  city  of 

,  in  the  county  of  ,  deceased;  that  the  said 

C.  B.  died  in  said  city  on  the  day  of  ,  19    , 

intestate;  [or,  leaving  a  last  will  and  testament,  which  has — 

81  The  prayer  for  relief  has  been  82  See,  also,  Form  1050.  Eject- 
somewhat  modified  to  conform  to  the  ment  for  dower  will  not  ordinarily 
suggestions  of  the  court  as  to  the  re-  lie  in  N.  Y.  (Code  Civ.  Pro., 
lief  which  should  be  awarded  plaintiff.  §  1499. 
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or,  a  last  will  and  testament,  and  a  codicil  thereto,  which 
have — been  duly  proved  and  admitted  to  probate  by  the 
surrogate  of  said  county,  a  copy  whereof  is  hereto  annexed 
as  a  part  of  this  complaint,  and  marked  Exhibit  A];  that 
letters  of  administration  [or,  letters  testamentary  on  said 
will]  were  duly  granted  by  said  surrogate  to  the  defendant 
W.  X.  [the  executor  and  trustee  in  said  will  named],  on  the 
day  of  ,  19     . 

II.  That  said  C.  B.  left  him  surviving  the  plaintiff,  his 
widow. 

III.  That  said  C.  B.  died  seized  and  possessed  of  the 
following  described  real  estate  in  the  city  of  ,  and 
said  county  of                :  [description  as  in  a  deed]. 

IV.  That  upon  the  death  of  the  said  C.  B.,  the  said  sev- 
eral lots  of  land  and  premises  descended  to  the  defendants 
[names],  who  are  the  [children  and]  heirs  at  law  of  the  said 
deceased  [subject,  however,  to  be  divested  by  the  execution 
of  the  power  of  sale  given  in  said  will  to  the  executor  therein 
named — or,  were  devised  to  the  defendants  (names)];  that 
said  several  lots  of  land  and  premises  were  and  are  subject 
to  and  charged  with  the  dower  and  right  of  dower  of  the 
plaintiff  herein,  as  the  widow  of  the  deceased  [and  that  the 
said  plaintiff  has  elected  to  refuse,  and  does  hereby  refuse, 
to  accept  the  provisions  made  for  her  in  and  by  said  will  in 
lieu  of  dower  in  the  real  estate  of  the  said  deceased]. 

[V.  That  the  defendants  U.  V.  and  W.  V.,  who  are  children 
of  the  said  deceased,  are  also  interested  with  the  persons 
named  in  said  will  in  said  lands  and  premises,  as  beneficiaries 
under  the  power  in  trust  given  by  said  testator  in  his  will 
to  his  said  executor,  in  which  he  directs  the  said  lands  and 
premises  to  be  sold  and  the  proceeds  invested;  that  all  of 
the  last-named  defendants  are  infants  under  twenty-one 
years  of  age,  and  that  all  the  other  defendants  are  over 
twenty-one  years  of  age;  that  all  the  said  heirs  at  law  of 
the  said  deceased  { (except  the  defendant  )  are  also 

interested  in  said  premises  as  beneficiaries  under  the  said 
power  in  trust  in  said  will  and  codicil.] 
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VI.  That  the  premises  aforesaid  are,  at  the  commence- 
ment of  this  action,  in  the  possession  of  and  actually  oc- 
cupied by  the  defendant  V.  W.  [or,  not  actually  occupied, 
but  the  defendant  V.  W.  is  exercising  acts  of  ownership 
thereupon,  such  as,  stating  them].*3 

VII.  That  the  defendant  V.  W.  claims  some  title  to  or 
right  to  the  possession  of  said  premises,  or  some  part  thereof, 
or  interest  therein,  which  right,  or  interest,  if  any,  is  sub- 
ject to  plaintiff's  dower. 

Wherefore,  plaintiff  demands  judgment. 

1.  That,  as  the  widow  of  C.  B.,  deceased,  she  is  entitled 
to  dower  in  all  the  real  estate  above  mentioned  and  de- 
scribed. 

2.  That  the  said  dower  of  the  plaintiff  in  the  several  lots 
of  land  and  premises  above  mentioned  and  described  may 
be  set  off  and  admeasured  to  the  plaintiff  by  a  referee  to  be 
appointed  for  that  purpose,  or  in  such  other  way  as  this 
court  may  direct. 

3.  For  such  further  and  other  relief  as  may  be  just,  with 
the  costs  of  this  action. 

1543.  Allegation  of  Damages  for  Withholding  of  Dower.84 

[Under  N.  Y.  Code  Civ.  Pro.,  §§  1600-1.] 
[If  against  heirs  at  law:]  That  the  value  of  the  mesne  prof- 
its of  said  premises  8r>  since  the  death  of  said  C.  B.  is  the  sum 


83  Under  N.  Y.  Code  Civ.  Pro.,  brought  by  the  widow  of  an  owner 
§§  1597-8,  the  action  must  be  brought  of  an  undivided  interest,  the  court 
against  a  person  who  either  actually  has  no  power  to  direct  a  sale  of  the 
occupies,  or  exercises  acts  of  owner-  interests  of  the  other  owners.  Card 
ship  thereupon,  or  claims  title  thereto  v.  Pudney,  42  App.  Div.  405,  59 
or  an  interest  therein;  a  complaint  is  N.  Y.  Supp.  278. 
demurrable  which  alleges  that  plain-  84  Whether  an  action  will  lie  by 
tiff's  husband  made  a  deed  to  de-  personal  representatives  of  widow 
fendant  in  which  plaintiff  did  not  is  discussed  and  authorities  from 
join,  but  fails  to  allege  other  facts  many  jurisdictions  collated  in  Arm- 
to  bring  defendant  within  the  sec-  strong  v.  Union  College,  55  App. 
tion.  Connolly  v.  Newton,  85  Hun,  Div.  302,  66  N.  Y.  Supp.  942. 
552,  66  N,  Y.  State  Rep.  704,  33  N.  85  How  computed,  see  Kyle  v. 
Y.  Supp.  102.     Where  the  action  is  Kyle,  67  N.  Y.  400. 
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of  dollars  per  year,  no  part  of  the  one-third  portion 

of  which  has  been  paid  to  plaintiff  by  the  defendants  [heirs]. 

[If  against  grantee  of  husband,  devisee,  executor,  grantee  of 
heir,86  etc.:]  That  on  or  about  the  day  of 

19  ,  plaintiff  duly  demanded  her  said  dower  of  the  de- 
fendant; that  the  value  of  the  mesne  profits  of  said  premises 
since  the  time  of  said  demand  is  the  sum  of  dollars 

per  year. 

[In  the  prayer  for  judgment  insert:]  That  the  defendant 
[name]  be  adjudged  to  account  to  plaintiff  for  the  annual 
value  of  the  mesne  profits  of  said  premises,  and  to  pay  her 
one-third  of  the  amount  thereof,  together  with  interest 
thereon. 

1544.  By  Receiver  in  Supplementary  Proceedings,  to  En- 
force Assignment  of  Dower  Made  to  Him. 

[Sustained  in  Payne  v.  Becker,  87  N.  Y.  1.53.] 
[Allege  plaintiff's  appointment  as  receiver,  as  in  Form  107, 
paragraphs  I-IV.] 

V.  That  in  pursuance  of  the  said  order  appointing  the 
plaintiff  receiver,  and  in  obedience  thereto,  the  said  de- 
fendant [widow]  on  or  about  the  day  of  , 
19    ,  at                ,  in  said                county,  duly  executed, 
acknowledged  and  delivered  to  the  plaintiff,  as  such  re- 
ceiver, a  valid  general  assignment  and  conveyance  in  writ- 
ing, under  her  hand  and  seal,  of  all  of  her  lands  and  real 
estate,  wheresoever  the  same  may  be  or  are  situate,  and  also 
particularly  of  all  her  dower  or  right  of  dower  of,  in  or 
to  the  lands  of  which  her  late  husband  [name],  deceased, 
died  seized  in  fee,  together  with  all  and  singular  the  tene- 
ments,   hereditaments   and   appurtenances   thereunto    be- 
longing, or  in  anywise  appertaining,  and  also  all  the  estate, 
right,  title,  interest,  property,  claim  and  demand  whatso- 
ever, as  well  in  law  as  in  equity,  of  the  said  defendant  of, 

86  Liable  for  profits  only  from  de-      Supp.  474,  rev'd  on  ano.  ground,  124 
mand.      Code    Civ.    Pro.,    §1600;      N.  Y.  589. 
Price  v.  Price,  54  Hun,  349,  7  N.  Y. 
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in  and  to  the  same,  and  every  part  and  parcel  thereof,  with 
the  appurtenances;  that  said  assignment  and  conveyance 
has  been  duly  recorded  in  the  office  of  the  clerk  of  said 
county,  and  a  certified  copy  of  the  said  order  ap- 
pointing the  plaintiff  receiver  as  aforesaid  has  also  been  filed 
and  recorded  in  the  office  of  the  said  clerk  of  county. 

VI.  That  the  said  defendant  [widow],  the  judgment  debtor, 
is  now  and  has  been  for  years  and  upwards  last 
past  a  resident  of  ,  in  said  county  and 
State  of  ;  that  she  was  formerly  the  wife  of  one  C.  B., 
now  deceased;  that  the  defendants  [names]  are  her  children 
begotten  by  the  said  C.  B.;  that  the  defendant  [name]  is 
the  husband  of  the  said  defendant  [name  of  child];  that  the 
said  defendant  [widow],  as  such  widow  of  the  said  C.  B., 
deceased,  is  entitled  to  dower  in  all  the  lands  of  which  he 
died  seized  in  fee;  that  she  was  lawfully  married  to  the  said 
C.  B.,  and  lived  and  cohabited  with  him  until  his  death, 
which  took  place  at  said                on  or  about  the 

day  of  ,  19     ;  that  the  said  C.  B.  died  intestate, 

and  at  the  time  of  his  decease  and  prior  thereto  was  seized 
in  fee  and  possessed  of  an  estate  of  inheritance  of  and  in  the 
following  lands  and  premises  situate  in  said  county, 

viz.:  [description]. 

VII.  That  said  defendants  [names  of  children]  claim  to  be 
owners  of  said  lands  and  premises  as  the  heirs  at  law  of  the 
said  C.  B.,  deceased,  and  the  plaintiff,  believes  that  they  are 
the  owners  of  the  said  lands  and  premises,  subject  to  the 
right  of  dower  therein  of  the  said  defendant  [widow]  so  as- 
signed and  conveyed  to  this  plaintiff,  and  also  subject  to 
the  marital  rights  of  the  said  defendant  [name],  the  husband 
of  the  said  defendant  [name] ;  that  all  of  the  said  defendants 
are  of  full  age,  except  the  said  [name],  who  is  a  minor 
under  the  age  of  twenty-one  years  and  having  no  general 
guardian  as  the  plaintiff  is  informed  and  believes;  that  said 
defendants  are  now  in  possession  of  said  lands  and  premises, 
and  have  been  in  the  possession  thereof  ever  since  the  death 
of  said  C.  B.;  that  the  dower  of  said  [widow]  in  said  lands  and 
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premises  has  never  been  assigned  to  her  or  in  any  manner 
released  by  her  except  in  obedience  to  the  order  appointing 
this  plaintiff  receiver  as  aforesaid,  and  that  said  lands  and 
premises  above  described  comprise  the  only  real  estate  within 
this  State  in  which  the  said  defendant  [widow]  has  any  in- 
terest; that  there  are  no  specific  liens  or  incumbrances  upon 
the  said  piece  of  land  against  any  of  the  owners  thereof, 
except  as  herein  set  forth,  to  the  knowledge  or  belief  of  the 
said  plaintiff;  that  in  order  that  the  said  right  of  dower,  so 
assigned  and  conveyed  to  this  plaintiff,  may  be  reached  and 
applied  to  the  satisfaction  of  the  said  judgment,  it  is  neces- 
sary that  the  said  dower  interest  be  admeasured  and  set 
off,  and  this  plaintiff  let  into  the  possession  thereof. 

VIII.  That  upon  an  application  duly  made  by  the  plain- 
tiff at  a  Special  Term  of  this  court  on  the  -  day  of 
,19  ,  an  order  was  duly  made  and  entered  in  the 
clerk's  office  of  county,  in  pursuance  of  which  this 
action  is  brought,  authorizing  and  empowering  this  plain- 
tiff as  receiver,  as  aforesaid,  to  commence,  continue  and 
perfect  an  action  in  this  court,  in  such  form  as  said  plaintiff, 
or  his  counsel  might  advise,  against  the  above-named  de- 
fendants to  reach  the  said  dower  right  and  interest  of  said 
defendant  [widow]  in  said  lands  and  premises,  which  had 
been  so  assigned  and  conveyed  to  the  plaintiff,  with  the  ob- 
ject and  purpose  of  applying  the  same  to  the  satisfaction  of 
the  said  judgment. 

[See  Form  1543,  as  to  claim  for  mesne  profits.] 
Wherefore,  the  plaintiff  demands  judgment:  That  the 
said  dower,  right  and  interest  of  the  said  defendant  [widow] 
so  assigned  and  conveyed  to  and  belonging  to  said  plaintiff, 
as  such  receiver  and  assignee,  and  the  part  or  share  of  the 
other  parties  aforesaid  of,  in  and  to  the  aforesaid  piece  or 
parcel  of  land,  may  be  ascertained  and  determined  by  and 
under  the  direction  of  this  court;  that  the  said  dower  right 
and  interest  may  be  admeasured  and  set  off  to  the  plaintiff 
as  such  receiver,  and  the  remainder  to  the  other  parties 
interested  in  the  said  premises  according  to  the  respective 
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rights  and  interest  of  each  therein;  that  a  referee  may  be 
appointed  by  the  court  for  the  purpose  of  making  such  ad- 
measurement, and  that  the  plaintiff  be  let  into  the  posses- 
sion of  the  land  assigned  and  set  off  as  the  dower  of  said 
defendant  [widow] ;  that  he  may  receive  the  rents  and  profits 
thereof;  and  that  the  plaintiff  may  have  such  further  or 
other  relief  as  may  be  just,  with  the  costs  of  this  action. 
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1545.  General  Form.1 

[Sustained  in  Townsend  v.  Bogert,  126  N.  Y.  370,  37  N.  Y. 
State  Rep.  488.] 2 

I.  That  plaintiff,  together  with  the  defendants  W.  X.  and 
Y.  Z.,  are  seized  [and  possessed] 3  in  fee  as  [tenants  in  com- 

1  The  action  is,  in  New  York,  or  interest  of  a  party,  is  unknown; 
largely  regulated  by  provisions  of  the  or  if  a  share,  right  or  interest  is  con- 
Code  (§§1532-95).  The  provisions  tingent  or  uncertain;  or  if  the  owner- 
mainly  affect  the  questions  of  parties  ship  of  the  inheritance  depends  on  an 
and  procedure  in  the  action,  and  executory  devise;  or  if  a  remainder  is 
reference  to  many  of  the  provisions  a  contingent  remainder  so  that  the 
will  be  found  in  the  Note  on  Who  party  cannot  be  named,  that  fact 
May  Bring 'Partition,  page  1873.  must   be   stated   in   the    complaint. 

2  The  court  held,  that  the  complaint  (§  1542.) 

complied  with  the  requirements  of  If  the  rights  of  the  parties  are  ac- 

Code   Civ.    Pro.,    §  1542,    that   the  curately  known  by  the  plaintiff,  the 

rights,   shares  and  interests  of  the  succeeding  form  may  be  preferably 

parties   in    the    premises    must    be  used. 

specified,   as  far   as   the   same   are  'Actual  possession  is  not  neces- 

known  to  the  plaintiff.     See,  also,  sary  to  the  maintaining  of  the  action 

Delcambre  v.  Delcambre,  210  N.  Y.  by  those  claiming  interests  as  owner- 

460     If  a  party,  or  the  share,  right  ship  in  fee  of  the  property.    Kelluin 

1861 
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mon]  of  all  those  lots  of  land  in  the  city  of  ,  county 

of  ,  and  which  are  abutted  and  bounded  as  follows: 

[descriptions  of  premises]. 

II.  That  the  plaintiff  is  seized  and  possessed  in  fee  of 
[four  undivided  tenth]  parts  of  said  premises;  the  defend- 
ant W.  X.  is  seized  and  possessed  in  fee  of  [one  undivided 
tenth]  part  of  said  premises,  and  the  defendant  Y.  Z.  is 
seized  and  possessed  in  fee  of  [five  undivided  tenth]  parts 
of  said  premises,  [and  has  a  right  of  dower  in  the  other  un- 
divided half  part  of  said  premises]. 

III.  That  the  defendant  B.  X.,  as  the  wife  of  said  defend- 
ant W.  X.,  has  a  contingent  right  of  dower  in  [one  undivided 
tenth]  part  of  said  premises. 

IV.  [Allege  any  liens  or  incumbrances  on  the  lands,  as:] 
That  the  defendant  [the  city  of  New  York]  claims  that 
said  premises  are  subject  to  hens  for  arrears  of  assess- 
ments, taxes  and  Croton  Water  rents,  and  for  sales 
therefor,  and  that  such  claim  is  a  cloud  upon  the  title  to 
said  premises.4 

That   the   defendant    [name]   obtained   a  judgment  for 
dollars  against  the  defendant  W.  X.  in  the 
Court  on  the  day  of  ,  19     ,  which  is  a  lien 

upon  the  share  of  said  defendant  in  said  lands. 

That  on  or  about  the  day  of  ,  19    ,  the 

defendant  W.  X.  gave  a  mortgage  to  the  defendant  R.  S. 
on  his  undivided  interest  in  said  lands,  to  secure  the  pay- 
ment of  the  sum  of  dollars,  which  said  mortgage 
was  recorded  on  said  day  in  the  office  of  the  clerk  of  the  said 
county  of  in  liber  of  mortgages  at  pages 
;  and  said  mortgage  is  a  lien  upon  the  said  share 
and  interest  of  said  defendant  W.  X.  in  said  lands.  [See, 
also,  Form  1550.] 

v.  Core,  209  N.  Y.  486;  Leidenthal  v.  4  That  a  municipality  is  a  proper 

Leidenthal,  121  App.  Div.  269,  105  defendant    where    the    validity    of 

N.   Y.   Supp.   807;   Bender  v.   Ter-  taxes    is    questioned    was    held    in 

williger,  48  App.  Div.  371,  63  N.  Y.  Delcambre  v.  Delcambre,  210  N.  Y. 

Supp.  269,  aff'd  166  N.  Y.  590.  460. 
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V.  That  defendants  [names],  all  individually,  and 
[names]  as  executors  of  the  last  will  of  [name],  deceased, 
claim  some  right,  title  or  interest  in  said  premises,  [or  to 
some  part  thereof]  the  nature  of  which  is  unknown  to  plain- 
tiff, but  which  is  [adverse  to  the  plaintiff  and  his  said  co- 
tenants,5  and]  a  cloud  upon  the  title  of  said  premises. 

VI.  [7/  a  sale  is  the  only  feasible  method  of  partition,  may 
allege:]  That  said  premises  are  so  situate  that  division  or 
partition  thereof  among  the  parties  entitled  thereto,  ac- 
cording to  their  respective  rights  and  interests,  cannot  be 
had  without  great  prejudice  to  the  owners  thereof.6 

VII.  That  the  defendant  [name],  is  of  the  age  of  about 
years;  that  all  the  other  parties  to  said  action  are 

of  full  age;  that  the  lands  herein  described  are  the  only 
lands  owned  in  common  by  the  parties  to  this  action.7 

[VIII.  That  no  personal  claim  is  made  against  any  de- 
fendant.] 

IX.  [7/  title  is  derived  from  a  decedent,  and  action  is  brought 
within  three  years  of  his  death,  join  personal  representative 
as  a  party  defendant;  see  paragraph  IV  of  next  form.] 

Wherefore,  plaintiff  demands  judgment: 8 

I.  That  the  plaintiff  is  seized  and  possessed  in  fee,  sub- 
ject to  the  right  of  dower  of  defendant  Y.  Z.  therein,  of 

6  Those   claiming   in    hostility  to  all  lands  in  the  State  owned  in  com- 

plaintiff  and  his  cotenants  may  be  mon  by  the  parties  to  the  action, 

joined  as  defendants.     Satterlee  v.  unless    all   parties    consent    to    the 

Kobbe,  173  N.  Y.  91.  bringing  of  a  separate  action  for  par- 

If  plaintiff  knows  the  character  of  tition  of  a  part.    New  York  Supreme 

the  adverse  claim,  it  is  said  that  he  Court  Rule,  65.    Omission  of  an  al- 

should  allege  the  facts  relating  to  it.  legation  to  that  effect  not  ground  of 

See  Satterlee  v.  Kobbe,  39  App.  Div.  demurrer.     Pritchard  v.   Dratt,   32 

420,  57  N.  Y.  Supp.  341.  Hun,  417.     The  court  rule  requires 

If  the  State  is  a  party  defendant  the  allegation,  however,  if  any  party 

the   exact   character   of  its  interest  is  an  infant.    Each  defendant  owner 

must  be  set  forth.    See  Form  1507.  must  have  an  interest  in  each  parcel. 

6  Plaintiff  need  not  state  the  rea-  De  Lancy  v.  Heylman,  69  Misc.  267, 
sons  why  an  actual  partition  is  not  126  N.  Y.  Supp.  729. 

feasible.    De  Uprey  v.  De  Uprey,  27         8  The  more  general  prayer  at  the 
Cal.  329.  foot  of  the  next  form  is  more  com- 

7  Plaintiff  must  seek  partition  of      monly  employed. 
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[four  undivided  tenth]  parts  of  said  premises,  as  tenant 
in  common  with  defendants  W.  X.  and  Y.  Z.  as  co-tenants. 

II.  That  the  defendant  W.  X.  is  seized  and  possessed 
in  fee,  subject  to  the  rights  of  dower  of  defendant  B.  X. 
and  defendant  Y.  Z.  therein,  of  [one  undivided  tenth]  part 
of  said  premises,  as  tenant  in  common  with  plaintiff  and 
the  defendant  Y.  Z.  as  co-tenants. 

III.  That  the  defendant  Y.  Z.  is  seized  and  possessed 
in  fee  of  [five  undivided  tenth]  parts  of  said  premises  as 
tenant  in  common  with  the  plaintiff  and  the  defendant  W.  X. 
as  co-tenants. 

IV.  That  the  defendants  [names]  have  not,  nor  has  any 
or  either  of  them,  individually  or  collectively,  or  in  then- 
capacity  as  [executors,]  any  right,  title  or  interest,  claim  or 
demand,  of,  or  to,  or  in,  or  upon,  or  against  said  premises 
or  any  part  thereof. 

V-  That  said  premises  are  so  situate  that  an  actual  par- 
tition cannot  be  had,  and  that  a  sale  thereof  is  necessary;  and 
that_  said  premises  be  sold  by  and  under  the  direction  of 
the  court  and  conveyances  given  to  the  purchasers. 

VI.  That  out  of  the  moneys  arising  from  said  sale  the 
plaintiff  be  paid  his  costs  of  this  action  and  of  said  sale. 

VII.  That  out  of  the  residue  of  the  moneys  arising  from 
said  sale,  there  be  paid  to  defendant  Y.  Z.,  if  she  will  re- 
ceive the  same,  the  value  of  her  right  of  dower  in  said  prem- 
ises upon  her  executing  a  release  of  said  dower  right. 

VIII.  That  the  residue  of  said  moneys  arising  from  said 
sale  be  divided  and  paid  as  follows :  [four-tenths]  thereof  to 
the  plaintiff,  and  [five-tenths]  thereof  to  defendant  Y.  Z.; 
that  out  of  the  remaining  one-tenth  portion  thereof  be  paid 
said  judgment  of  the  defendant  [name],  and  the  said  mort- 
gage of  defendant  [name]  and  that  the  balance  thereof  be 
paid  to  defendant  W.  X.  upon  giving  proper  security  for  the 
protection  of  the  dower  right  of  the  defendant  B.  X.  therein. 

IX.  That  it  be  adjudged  that  by  said  sale,  and  conveyance, 
pursuant  thereto,  the  plaintiff  and  defendants  and  all  per- 
sons claiming  through  or  under  them,  subsequent  to  the 
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filing  of  notice  of  the  pendency  of  this  action,  be  barred  of 
all  right,  title  and  interest  in  said  premises- in  possession, 
reversion,  remainder  or  otherwise. 
X.  For  such  other  and  further  relief  as  may  be  just. 

1546.  The  Same,  Setting  forth  Source  of  Title.9 

I.  That  on  or  about  the  day  of  ,19 
one  C.  B.,  of               ,  was  the  owner  in  fee  and  in  posses- 
sion of  the  real  property  hereinafter  described; 10  that  on 
said  day  said  C.  B.  died  intestate  [as  to  the  same];  that  said 
real  property  is  described  as  follows:  [description  as  in  a  deed]. 

II.  That  the  said  C.  B.  left  the  defendant  W.  B.,  his 
widow,  who  is  entitled  to  dower  in  said  premises. 

III.  That  subject  to  said  dower  the  premises  descended 
to  the  following  named  persons,  the  only  heirs  at  law  of  the 
said  deceased :  [name  in  detail,  giving  relationship  of  each,  as:]  u 

1.  The  plaintiff  A.  B.,  who  is  a  son  of  said  C.  B.,  deceased. 

2.  The  defendant  E.  B.,  a  daughter  of  the  said  C.  B.,  de- 
ceased, and  wife  of  one  L.  M.  of  county,  in  the 
State  of               ,  and  now  known  by  and  bearing  the  name 

E.  M. 

3.  The  defendants  F.  M.  and  G.  M.,  minor  children  of  one 

F.  B.,  deceased,  a  daughter  of  said  C.  B.  The  said  F.  B.  in- 
termarried with  the  defendant  H.  M.,  and  afterwards  [and 
after  the  death  of  said  C.  B.]  died  intestate  on  the 

day  of  ,  19    ,  leaving  issue  of  said  marriage  F.  M. 

and  G.  M.,  her  only  children  and  heirs,  who  reside  in  the 
county  of  ,  and  for  whom  their  father,  the  defendant 

H.  M.,  who  resides  in  county,  has  been  duly  ap- 

pointed  guardian   by   the  Court   of   said   county; 

°  See,  generally,   the  notes  to  the  n  A    collateral    relative    claiming 

preceding  form.  to   be  an   heir   at  law  must  show 

10  An  allegation  of  ownership  at  a  that     all    lines   of  descent   having 

date  long  before  a  person's  death,  preference   to   his    own   have    been 

does  not  show  a  continued  owner-  exhausted.    Henriques  v.  Yale  Univ., 

ship  at  the  time  of  his  death.    See  28  App.  Div.  354,  51  N.  Y.  Supp. 

Martin  v.  Palmer,  156  App.  Div.  327,  284. 
141  N.  Y.  Supp.  396. 
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that  the  said  H.  M.  is  tenant  by  the  curtesy  of  the  estate 
of  said  children.  That  no  executor  or  administrator  of  said 
F.  M.,  deceased,  has  been  appointed.12 

4.  G.  B.,  son  and  only  heir  of  one  H.  B.,  deceased.  The 
said  H.  B.  was  a  son  of  said  C.  B.,  deceased.  The  said  G.  B., 
after  said  estate  was  cast  upon  him  by  descent  as  aforesaid, 
conveyed  his  estate  in  said  premises,  by  deed  duly  executed, 
to  the  defendant  X.,  who  resides  in  .    That  the  de- 

fendant [name]  was,  on  the  day  of  ,  19    , 

duly  appointed  administrator  of  the  estate  of  said  H.~B., 
deceased,  by  the  surrogate  of  the  county  of 

IV.  That  the  defendant  [name]  was,  on  the  day 
of  ,  19  ,  duly  appointed  by  the  surrogate  of  the 
county  of  administrator  of  the  goods,  chattels  and 
credits  of  said  C.  B.,  deceased,  and  letters  of  administra- 
tion were  on  said  day  duly  issued  and  granted  to  said  de- 
fendant [name]  by  said  surrogate.13 

[Or,  if  no  administrator  has  been  appointed:]  That  no  ad- 
ministrator of  said  C.  B.,  deceased,  has  been  appointed 
prior  to  the  commencement  of  this  action. 

V.  That  plaintiff  and  the  defendants  above  named  are 
in  possession,  and  are  seized  in  fee  simple,  of  the  said  real 
estate  of  said  C.  B.,  deceased,  as  tenants  in  common,  and  in 
the  following  portions : 

1.  The  plaintiff  is  seized  in  fee  simple  by  inheritance  and 
entitled  to  the  equal  undivided  [one-fourth]  part  of  the  said 
real  estate  of  said  C.  B.,  deceased. 

2.  That  the  defendant  E.  M.  is  seized  in  fee  simple  by 
inheritance  and  entitled  to  the  equal  undivided  [one-fourth] 
part  of  the  said  real  estate  of  said  C.  B.,  deceased,  [and  has 

12  The  executor  or  administrator  that  the  executor  or  administrator 
of  a  decedent,  who  if  living  would  be  of  the  decedent  from  whom  the 
a  party,  must  be  made  a  party.  N.  Y.  plaintiff  derives  his  title,  must  be 
Code  Civ.  Pro.,  §  1538.  made  a  party,  if  the  action  is  brought 

If  no  administrator  or  executor  within  three  years.  And,  if  no  rep- 
has  been  appointed,  the  complaint  resentative  has  been  appointed, 
should  state  such  fact.  the  complaint  shall  so  state. 

13  Code  Civ.  Pro.,  §  1538,  provides 
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living  issue  of  her  said  husband,  the  defendant  L.  M.,  and 
her  interest  is  subject  to  the  rights,  if  any,  which  her  said 
husband  may  have  therein  as  such.] 

3.  That  the  defendants  F.  M.  and  G.  M.  are  each  seized 
in  fee  simple  by  inheritance  and  are  each  entitled  to  the 
equal  undivided  [one-eighth]  part  of  said  real  estate  of  C.  B., 
deceased,  subject  to  the  aforesaid  right  of  curtesy  therein 
of  the  defendant  H.  M. 

4.  That  the  defendant  X.  is  seized  in  fee  simple  by  pur- 
chase, and  entitled  to  the  equal  undivided  [one-fourth]  part 
of  the  said  real  estate  of  said  C.  B.,  deceased,  as  grantee  of 
saidG.  B. 

VI.  [If  there  are  any  incumbrances  upon  entire  property,  of 
which  plaintiff  is  accurately  informed:]  That  the  defendant 
[name]  is  the  owner  and  holder  of  a  mortgage  upon  said  prem- 
ises, to  secure  the  sum  of  dollars,  dated  on  the 

day  of  ,  19     ,  and  made  by  said  C.  B.,  de- 

ceased, which  said  mortgage  constitutes  a  first  lien  upon 
said  premises;  that  said  mortgage  was  recorded  on  said  day 
in  the  office  of  the  register  of  deeds  of  said  county, 

in  liber  of  Mortgages,  at  page  .14 

VII.  [7/  there  are  claimants,  the  extent  or  character  of  whose 
rights  are  unknown,  allege  as  in  preceding  form,  paragraph  V; 
if  unfounded  claims  are  made,  allege  as  in  same  paragraph.] 

VIII.  [As  in  preceding  form,  paragraph  VII.] 

IX.  That  there  are  no  incumbrances  on  said  premises  of 
record,  except  as  herein  alleged,  and  no  person  other  than 
the  parties  hereto  are  interested  in  said  premises  as  owners, 
or  otherwise.15 

Wherefore,  the  plaintiff  prays  judgment  that  a  partition 
and  division  be  made  of  the  said  real  estate  among  the  sev- 

,4  In  New  York  (Code  Civ.  Pro.,  and  amount  of  the  lien.    Townshend 

§  1539)  the  holder  of  such  an  incum-  v.  Townshend,  1  Abb.  N.  C.  (N.  Y.) 

brance   may  be   joined,   if   plaintiff  81. 

deems  it  advisable.    If  he  is  not  made  15  Such   an    allegation   is   proper, 

a  party,  his  rights  are  not  affected  by  though  not    essential.      See    Noble 

the  judgment.    If  made  a  party,  the  v.    Cromwall,    26    Barb.     (N.     Y.) 

court   may   determine  the  validity  475. 
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eral  parties  seized  of  or  entitled  thereto,  according  to  their 
respective  estate  and  interests  therein;  or  in  case  said  real 
estate  and  premises  cannot  be  divided  among  the  owners 
thereof  without  material  injury  to  the  parties  interested 
therein,  then  that  the  said  real  estate  and  premises  may  be 
adjudged  and  ordered  to  be  sold,  and  the  proceeds  of  such 
sale,  after  the  payment  of  the  costs  and  disbursements  of 
this  action,  divided  among  the  parties  hereto  according 
to  their  respective  rights  and  interests;  that  the  proper  por- 
tion thereof,  representing  the  right  of  dower  of  the  said 
W.  B.  in  the  estate  of  her  husband,  may  be  calculated  and 
set  apart  for  her,  unless  she  shall  consent  to  accept  a  sum 
in  gross,  and  that  this  court  adjudge  and  decree  such  other 
and  further  relief  and  judgment  in  the  premises  as  may  be 
agreeable  to  justice  and  equity,  and  as  the  nature  of  the 
case  and  the  interests  of  the  respective  parties  may  require; 
and  that  the  plaintiff  may  be  allowed  his  costs  and  dis- 
bursements in  this  action. 

1547.  By  Heir  at  Law,  Seeking  also  to  have  an  Alleged  De- 
vise or  Conveyance  Adjudged  Void. 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1537.] 

I.  That  on  or  about  the  day  of  ,  19     , 

one  M.  N.,  being  the  owner  in  fee  of  the  real  property  here- 
inafter described,  died  intestate  at  the  city  of  ,  as 
to  the  same;  that  said  real  property  is  described  as  follows: 
[description]. 

[Continue,  as  to  ownership,  identity  and  shares  of  heirs  at 
law,  as  in  Form  15^5  or  1546.] 

VI.  That  heretofore,  and  on  or  about  the  day  of 

,  19     ,  the  defendant  [name]  produced  and  filed 
in  the  office  of  the  surrogate  of  the  county  of  a  cer- 

tain paper  purporting  to  be  the  last  will  and  testament  of 
said  decedent;  that  annexed  hereto,  marked  "A,"  is  a  copy 
of  said  will,  which  is  made  a  part  of  this  complaint. 

VII.  That  thereafter,  on  the  petition  of  said  defendant 
[name],  such  proceedings  were  had  before  the  surrogate  of 
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said  county,  that  on  or  about  the  day  of 

,  19  ,  the  said  surrogate  made  a  decree  of  probate 
of  said  will,  and  the  same  was  thereupon  received  in  his  said 
court  as  the  last  will  and  testament  of  said  decedent,  and 
letters  testamentary  thereupon  were,  by  said  surrogate 
on  said  day,  issued  to  the  defendant  [name].16 

VIII.  That  the  defendant  [name],  as  executor  [or,  the  de: 
visee]  under  said  will,  is  in  possession  of  the  said  real  prop- 
erty, and  claims  to  be  entitled  to  such  possession  under  said 
will.17 

IX.  That  in  said  will,  by  the  [third]  clause  contained 
therein,  said  M.  N.  attempted  to  devise  to  the  defendant 
[name]  in  trust  the  above  described  real  property;  that  said 
attempted  devise  was  and  is  wholly  invalid,  and  no  title  or 
interest  in  said  premises  passed  thereunder  to  said  defend- 
ant [name],  but  said  M.  N.  died  intestate  as  to  said  premises.18 
[Continue  as  to  incumbrances,  etc.,  as  in  preceding  forms.] 

Wherefore,  plaintiff  demands  judgment  that  said  de- 
vise in  said  will  be  adjudged  void  and  of  no  effect;  that  the 
plaintiff  and  the  defendants  [names]  be  adjudged  to  be  the 

16  This  form  is  now  partially  ob-  because  of  a  vice  in  the  frame  of  the 
solete  in  New  York;  since  1914  the  devise,  he  may,  if  a  copy  of  the  will 
probate  of  a  will  devising  real  prop-  has  been  annexed,  briefly  allege  the 
erty  is  conclusive  on  the  heirs  at  particular  ground,  as:  "That  the 
law  who  are  cited.  The  form  is  con-  attempted  devise  in  paragraph  of 
tinued  for  use  in  the  event  a  devise  said  will  is  void  and  illegal,  inasmuch 
is  invalid,  or  a  conveyance  by  the  as  it  unlawfully  suspends  the  power 
decedent  is  voidable.  See  Holder  v.  of  alienation  of  the  property  of  said 
Holder,  40  App.  Div.  255,  59  N.  Y.  deceased  therein  specified  beyond 
Supp.  204.                                      .  two  lives  in  being." 

17  Where  plaintiff  attacked  a  deed  If  the  void,  character  of  the  de- 
obtained  by  a  defendant  next  of  kin,  vise  depends  on  facts  extrinsic  to  the 
as  void,  a  failure  to  allege  that  the  will  itself,  an  allegation  that  the  de- 
premises  were  in  possession  of  the  vise  is  void  "because  in  contra- 
plaintiff  or  defendant  was  held  fatal  vention  of"  a  certain  provision  of 
to  a  claim  that  the  action  could  be  statute,  does  not  dispense  with  the 
sustained  as  one  for  partition.  How-  necessity  of  alleging  the  extrinsic 
arth  v.  Howarth,  67  App.  Div.  354,  facts  showing  that  the  case  is  within 
73  N.  Y.  Supp.  785.  the  statute.    Garvey  v.  Union  Trust 

18  If  plaintiff  claims  that  any  dis-  Co.,  29  App.  Div.  513,  52  N.  Y. 
position  of  the  realty  is  inoperative  Supp.  260. 
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lawful  owners  of  the  real  property  of  which  said  M.  N.  died 
seized;  that  a  partition  and  division  [etc.,  as  in  preceding 
forms]. 

1548.  By  Remainderman,  Holding  Vested  Interest, 
against  other  Remaindermen;  Joining  Life  Tenant 
and  Alleging  his  Consent  to  Sale.19 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1533.] 

I.  That  on  or  about  the  day  of  ,  19  , 
one  M.  N.  died  at  ,  seized  and  possessed  in  fee  of 
the  following  real  property:  [description]. 

II.  That  said  M.  N.  left  a  last  will  and  testament,  dated 
on  the  day  of  ,  19  ;  that  said  will  was  duly 
admitted  to  probate  by  the  surrogate  of  -the  county  of 
on  the  day  of  ,  19  ,  and  letters  testamen- 
tary thereon  were  on  said  day  duly  issued  by  said  surrogate 
to  the  defendant  [name],  who  thereupon  duly  qualified  and 
has  continued  to  be,  and  now  is,  such  executor. 

III.  That  in  and  by  the  paragraph  of  said  will, 
the  said  M.  N.  devised  the  said  premises  to  the  defendant 
[name]  for  life,  with  remainder  to  this  plaintiff  and  the  de- 
fendants [names]. 

IV.  That  the  rights,  shares  and  interest  of  the  parties  to 
the  action  in  the  premises  above  described  are  as  follows: 

1.  The  defendant  [name]  is  entitled  to  the  possession  and 
use  of  said  premises  during  his  life; 

2.  The  plaintiff  and  the  defendants  [names]  are  each  seized 
of  in  fee  and  entitled  to  an  undivided  [one-fourth]  part  in 
remainder  of  said  premises,  subject  to  the  said  life  estate 
of  the  defendant  [name]  therein ; 

3.  The  share  of  the  plaintiff,  as  above,,  is  subject  to  the 
inchoate  right  of  dower  of  his  wife,  the  defendant  [name]. 

V.  That  the  parties  to  this  action  are  all  of  full  age  [except, 
etc.];  that  the  premises  hereinbefore  described  are  all  the 


19  The  precedent  is  adapted  from      Y.   Civ.  Pro.,   267,  which  was  sus- 
complaint  in  Diehl  v.  Lambert,  9  N.      tained  against  demurrer. 
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lands  within  this  State  owned  in  common  by  the  parties  to 
this  action. 

[If  the  life  tenant  has  consented  to  a  sale:]  20 

VI.  That  the  defendant  [life  tenant]  has  heretofore  duly 
consented  in  writing,  that  a  sale  of  said  premises  may  be 
had  herein;  that  a  partition  thereof  cannot  be  had  without 
great  prejudice  to  the  owners. 

[Continue  as  to  incumbrances,  etc.,  as  in  preceding  forms.] 

Wherefore,  plaintiff  demands  judgment  for  a  partition 
of  said  premises  between  the  parties  to  this  action  accord- 
ing to  their  respective  rights  therein;  [that  in  case  a  partition 
cannot  be  had  without  great  prejudice  to  the  owners  thereof, 
that  the  same  may  be  sold  under  the  direction  of  this  court; 
that  the  proceeds  of  sale,  after  paying  the  costs  and  expenses 
of  this  action,  be  divided  between  the  said  parties  according 
to  their  respective  rights;]  and  that  plaintiff  may  have  such 
other  and  further  judgment  and  relief  as  may  be  just. 

1549.  Allegation  of  Unknown  Owners.21 

That  the  said  defendant  [name],  if  living,  is  the  owner  of  an 
estate  of  inheritance  in  said  premises  consisting  of  an  un- 
divided [one-fourth]  part  thereof  in  fee ;  that  said  defendant, 
in  or  about  the  year  19  ,  departed  from  this  State,  and  has 
since  that  time  resided  in  parts  unknown  to  plaintiff;  that 
at  the  time  of  his  said  departure  the  defendant  [name]  was 
the  wife  of  said  defendant  [name],  and,  if  living,  is  entitled 
to  an  inchoate  right  of  dower,  or  an  absolute  right  of  dower 

20  A  sale  cannot  be  had  unless  the  sufficiency  of  those  joined  as  parties 
life  tenant  assents,  and  if  no  assent  is  to  represent  all  interests.  See  Lene- 
established  and  actual  partition  can-  han  v.  College  of  St.  Francis  Xavier, 
not  be  had  without  great  prejudice  51  App.  Div.  535,  64  N.  Y.  Supp.  868. 
to  the  rights  of  the  owners,  the  com-  As  to  proper  procedure  in  naming 
plaint  must  be  dismissed.  N.  Y.  the  unknown  owners  in  the  title  of 
Code  Civ.  Pro.,  §  1533;  Harding  v.  the  action,  and  bringing  them  before 
Craft,  21  App.  Div.  139,  47  N.  Y.  the  court  so  as  to  give  good  title 
Supp.  450.  under    the    judgment,    see    Snyder 

21  In  order  that  a  purchaser  at  c.  Parezo,  151  App.  Div.  110,  135 
partition  sale  may  be  relieved  he  N.  Y.  Supp.  960,  aff'd  206  N.  Y. 

.  must  show  at  least  a  doubt  as  to  the      689. 
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in  such  [one-fourth]  part  of  said  premises;  that  the  places 
of  residence  of  said  defendants  [names]  are  wholly  unknown 
to  plaintiff,  and  plaintiff  is  unable  to  ascertain  the  same  after 
diligent  inquiry  in  that  behalf;  nor  is  the  plaintiff  able,  after 
like  diligent  inquiry,  to  ascertain  whether  they  are,  or  either 
of  them  is,  dead,  nor  whether  they  have  had  children,  nor 
what  persons,  if  any,  are  the  heirs  or  devisees  of  said  [name]. 

1550.  Allegation  of  Lien  on  Undivided  Share.22 

That  the  defendant  [name]  has  or  claims  to  have  an  in- 
terest or  lien  as  [judgment  creditor]  of  said  defendant 
[name],  which  interest  or  lien,  if  any,  attaches  to,  affects, 
is  a  lien  upon,  and  should  be  satisfied  out  of,  the  equal  un- 
divided [one-fourth]  part  of  which  said  defendant  [name] 
is  seized,  and  to  which  he  is  entitled,  and  is  not  a  lien  upon 
or  claim  against  the  undivided  fourth  parts  of  said  plaintiff 
or  of  said  other  defendant  heirs  at  law  and  next  of  kin  of  said 
C.  B.,  deceased. 

1551.  Allegation  as  to  Advancements. 

[From  Shrady  v.  Shrady,  42  App.  Div.  9,  58  N.  Y.  Supp. 
546.] 

That  during  the  lifetime  of  the  said  M.  N.,  he  made  cer- 
tain advances  of  moneys  to  the  defendant  [name]  aggregat- 
ing the  sum  of  dollars;  that  each  of  said  advances 
was  made  by  the  said  M.  N.  upon  the  express  understanding 
and  agreement  that  the  same  should  be  and  continue  to  be 
part  and  parcel  of  the  estate  of  said  M.  N.,  and  that  the  de- 
fendant [name]  should  be  charged  therewith,  together  with 
the  interest  thereon,  in  any  final  division  and  distribution 
of  his  said  estate  among  his  children  and  heirs  at  law,  as 

-Such  lienor  may  be  made  a  partition  is  made,  the  lien  there- 
party  at  plaintiff's  election.  If  made  after  attaches  only  to  the  interest 
a  party,  the  nature  of  the  lien  and  the  assigned  to  the  party  against  whose 
share  or  interest  to  which  it  attaches  interest  the  lien  attached.  N.  Y. 
must  be  set  forth.  Whether  the  Code  Civ.  Pro.,  §  1540. 
lienor   is   made   a   party   or  not,   if 
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and  by  way  of  equality  of  partition,  division  and  enjoyment 
of  his  said  estate. 

[In  the  demand  for  judgment  add:]  that  against  the  share  of 
the  defendant  [name]  be  charged  the  sum  of  dollars, 

with  interest  thereon,  so  advanced  to  him  by  said  M.  N. 

1552.  Allegation  of  Dispute  as  to  Boundaries.23 

That  the  defendant  W.  X.  claims  some  interest  in  the 
above  described  premises,  the  precise  nature  and  extent  of 
which  is  unknown  to  plaintiff,  but  which  is  understood  by 
him  to  be  that  the  correct  boundary  line  of  the  land  on  the 
[south]  is  not  as  alleged  in  the  complaint,  but  is  farther 
[west  and  north],  [and  that  defendant  has  asserted  his  claim 
by  an  attempted  occupancy  of  some  portion  of  the  above 
described  premises];  that  such  claim  constitutes  a  cloud  on 
plaintiff's  title,  and  that  it  is  impossible  to  determine  the 
basis  of  division  between  the  plaintiff  and  the  defendants 
[co-tenants]  until  the  court  shall  ascertain  what  part  of  the 
above  described  premises  [if  any]  belongs  to  said  defendant 
W.  X. 

Note  on  Who  May  Bring  Partition,  and  Who  May  be  Made 
Parties  Defendant,  under  New  York  Statutes. 

The  statutory  modifications  of  the  remedy  by  action  for  partition  have 
nearly  all  been  in  the  direction  of  increasing  the  classes  of  parties  who  may 
bring  such  a  suit,  and  the  classes  of  persons  who  may  be  made  defendants. 
The  present  state  of  the  law  will  be  most  clearly  understood  by  noting  succes- 
sively the  usual  condition  of  estates  in  respect  to  which  the  question  arises, 
and  who  are  proper  plaintiffs  in  each  situation.  For  important  illustrations 
of  the  way  in  which,  under  these  rules,  nearly  all  the  equities  affecting  the 
property  may  be  worked  out  and  adjusted,  see  Note  on  Special  Clauses  in 
Judgment  in  Partition,  in  20  Abb.  N.  C.  102. 

Jurisdiction.  It  is  to  be  observed  that  the  following  rules  as  to  who  may 
bring  partition  are  not  necessarily  jurisdictional.  They  go  to  the  sufficiency 
of  plaintiff's  cause  of  action,  or  to  an  objection  of  the  misjoinder  of  plaintiffs, 
not  necessarily  to  the  jurisdiction  of  the  court.  Cromwell  v.  Hull,  97  N.  V. 
209;  Reed  v.  Reed,  107  N.  Y.  545;  Masten  v.  Olcott,  101  N.  Y.  152.  And  if 
the  plaintiff  is  one  who  would  be  a  proper  party,  and  the  court  has  jurisdic- 

23  Sustained  on  demurrer  to  com-  rence  v.  Norton,  116  App.  Div.  896, 
plaint  by  abutting  owner,  in  Law-      102  N.  Y.  Supp.  481. 
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tion  of  the  subject,  and  the  necessary  parties  have  all  been  joined,  and  no 
appeal  is  taken,  the  partition  will  give  good  title.  Reed  v.  Reed,  107  N.  Y. 
545.  The  plaintiff  must  be  in  possession  at  least  constructively,  by  holding 
the  legal  title  (Kellum  v.  Core,  209  N.  Y.  486;  Wallace  v.  McEchron,  176  N.  Y. 
424;  Drake  v.  Drake,  61  App.  Div.  1,  70  N.  Y.  Supp.  163;  Smith  v.  Allen,  139 
.  App.  Div.  657,  124  N.  Y.  Supp.  380;  Wainman  v.  Hampton,  110  N.  Y.  429), 
unless  he  and  his  co-tenants  are  remaindermen  and  reversioners,  or  where  he 
claims  as  one  of  several  heirs  whose  common  ancestor  died  in  possession  and  he 
seeks  to  impeach  that  ancestor's  alleged  devise  or  deed.  Leidenthal  v.  Leid- 
enthal,  121  App.  Div.  269,  105  N.  Y.  Supp.  807.  Under  the  New  York  stat- 
ute, as  now  in  ^some  other  States,  title  may  be  tried  in  partition  by  virtue  of  the 
statute  (Code  Civ.  Pro.,  §  1543)  allowing  the  title  or  interest  of  plaintiff,  and 
of  any  defendant  .stated  in  the  complaint  to  be  controverted,  and  of  any  de- 
fendant as  stated  in  his  answer  to  be  controverted  by  any  other  defendant's 
answer.  Weston  v.  Stoddard,  137  N.  Y.  119;  Drake  v.  Drake,  61  App.  Div.  1, 
70  N.  Y.  Supp.  163.  And  it  is  no  longer  the  rule  in  New  York  that  if  plaintiff's 
title  is  disputed  equity  will  withhold  relief  and  remit  him  to  his  action  at  law. 
Satterlee  v.  Kobbe,  173  N.  Y.  91. 

Plaintiffs 

Intestacy  of  parent.  Where  a  sole  surviving  parent  dies  leaving  heirs  who 
take  as  tenants  in  common,  any  heir  may  maintain  partition  against  the 
others.  Code  Civ.  Pro.,  §  1532.  If,  however,  in  this  or  any  other  class  of 
cases  plaintiff  be  an  infant,  leave  of  the  surrogate  must  be  first  had  (§  1534), 
and  the  fact  that  the  infant  has  a  general  guardian  does  not  entitle  the  guar- 
dian to  sue  (§§  468,  1686),  but  a  guardian  ad  litem  must  be  appointed  only  by 
the  court  (§  1535)  and  must  give  security  (§  1536),  but  the  infant  is  to  be 
named  as  the  plaintiff,  describing  him  or  her  as  suing  by  the  guardian  ad  litem 
named.  See  Spooner  v.  Del.,  Lack.  &  W.  R.  R.  Co.,  115  N.  Y.  22.  But  all 
the  heirs  may  not  join  as  plaintiffs  against  the  widow  and  administrator. 
Barton  v.  Reynolds,  81  Misc.  15,  142  N.  Y.  Supp.  895,  aff'd  158' App.  Div. 
951. 

Devise  to  tenant  in  common  or  joint  tenants.  The  like  right  to  bring  partition 
is  in  devisees  or  grantees  to  whom  property  has  been  given  as  tenants  in  com- 
mon, or  share  and  share  alike,  and  to  devisees  or  grantees  to  whom  it  has 
been  given  in  their  own  right  in  joint  tenancy.  Baldwin  v.  Baldwin,  74  Hun, 
415,  26  N.  Y.  Supp.  579. 

Tenants  by  the  entirety.  Husband  and  wife,  taking  as  such,  that  is  to  say, 
as  tenants  by  the  entirety,  are  not  within  the  statute.    Code  Civ.  Pro.,  §  1532. 

Intestacy  of  husband.and  father.  Where  a  husband  and  father  dies  intestate, 
a  child  may  bring  partition  before  the  widow's  dower  has  been  admeasured 
(§  1553),  in  which  case,  if  actual  partition  is  decreed,  the  one-third  will  be 
set  off  to  the  widow  as  if  admeasured  in  the  ordinary  way  (§  1553),  and  the 
shares  of  the  remaindermen  in  that  third  may  be  allotted  among  them,  sub- 
ject to  her  tenancy  for  life  (§  1553).  If  sale  is  decreed,  the  court  must  deter- 
mine whether  the  third  shall  be  sold  free  of  her  claim  or  reserved  till  the  ter- 
mination of  her  life  estate  (§  1567).  If  dower  has  been  assigned  before  parti- 
tion, a  child  may  still  bring  partition,  joining  the  tenant  in  dower  (§  1535)  and 
with  the  same  result.    If  in  either  case  sale  is  decreed,  the  widow  may  have 
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one-third  the  proceeds  invested  for  her  for  life  (§  1568)  or  may  accept  a  gross 
sum  in  lieu  (§  1569). 

Devise  to  widow  for  life  and  remainder  to  children  in  fee.  In  this  case  the 
widow  is  entitled  to  possession;  but  either  of  the  children  can  maintain  par- 
tition against  the  others,  joining  the  widow  if  he  please  (§  1539),  and  the  de- 
cree will  be  subject  to  her  rights  unless  she  consents  to  a  sale  (§  1533)  and  the 
court  deem  it  b'est  that  her  interest  be  sold  (§  1567),  in  which  case  she  may  . 
have  one-third  of  the  proceeds  invested  for  her  life  (§  1568),  or  have  her  life 
estate  valued  and  a  gross  sum  paid  her  absolutely  (§  1569).  The  fact  that  a 
share  in  remainder  is  liable  to  be  divested  by  death  before  the  termination  of 
the  life  estate,  though  it  may  be  a  good  reason  for  not  making  actual  parti- 
tion, does  not  deprive  the  court  of  jurisdiction;  and,  if  no  objection  on  that 
account  be  raised,  a  purchaser  at  sale  gets  good  title. 

Devise  in  trust  for  life  of  widow,  remainder  to  children.  All  the  acting  testa- 
mentary trustees  must  unite  as  plaintiffs.  Andrews  v.  Kirk,  221  N.  Y.  memo. 
If  a  valid  express  trust  is  created,  the  beneficiaries  of  the  trust  while  it  endures 
have  not,  merely  as  such,  any  estate  in  the  lands,  and  as  beneficiaries  cannot 
have  partition.  Any  of  the  remaindermen  can  bring  partition  against  the 
others,  and  the  decree  will  be  subject  to  the  right  of  the  trustees  (§  1533) 
unless  the  trustees  consent  to  a  sale,  which,  of  course,  they  will  not  do  except 
under  sanction  and  approval  of  the  court  for  reasons  advantageous  (or  at  least 
under  circumstances  making  it  not  prejudicial)  to  the  trust  estate.  But  if  the 
trustees  have  an  absolute  power  to  sell,  especially  if  they  can  distribute  pro- 
ceeds in  lieu  of  land,  this  may  or  may  not  be  a  reason  for  refusing  to  make  parti- 
tion. Compare  Mellen  v.  Banning,  72  Hun,  176,  25  N.  Y.  Supp.  142,  and  cas. 
cit. 

Single  life  tenant  and  single  in  remainder.  Here  is  no  situation  for  actual 
partition,  and  neither  tenant  can  require  sale.  But  if  either  the  life  tenant 
or  the  remainderman  transfers  his  or  her  estate  to  two  or  more  other  persons, 
then  such  transferees  are  co-tenants  and  may  have  partition  against  each  other; 
and,  in  a  suit  by  transferees  of  the  remainder,  the  life  tenant  or  tenants  may 
consent  to  a  sale. 

Contest  between  heirs  and  devisees.  If  the  heirs  of  a  testator  who  died  in  pos- 
session desire  to  contest  a  devise  made  by  him,  they  may,  although  not  them- 
selves in  possession,  bring  partition  among  themselves,  joining  also  the  de- 
visees, and  impeaching  the  validity  of  the  devise.  A  transferee  of  such  a 
devisee  may  be  also  joined.  In  such  an  action,  establishing  the  validity  of  the 
devise  precludes  partition;  establishing  its  invalidity  allows  a  decree  against 
the  devisee's  claim  and  a  partition  between  the  heirs. 

For  notes  of  cases,  see  28  Abb.  N.  C.  123. 

Contest  between  heirs  at  law  and  grantees  of  ancestor.  The  heirs  at  law  may 
attack  the  ancestor's  deed,  and  ask  partition  among  themselves;  possession  by 
the  grantee  will  not  prevent  the  action.  Leidenthal  v.  Leidenthal,  121  App. 
Div.  269,  105  N.  Y.  Supp.  807;  Drake  v.  Drake,  61  App.  Div.  1,  70  N.  Y.  Supp. 
163. 

After-born  child,  entitled  to  share  under  statute  (N.  Y.  Decedent  Est.  Law, 
§§  26,  28)  may  bring  partition  against  devisees.  Obecny  v.  Goetz,  116  App. 
Div.  807,   102  N.    Y.  Supp.   232.    He  may   join  a  demand  for  rents   col- 
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lected  by  the  devisees.  Schenck  v.  Furst,  140  App.  Div.  432,  125  N.  Y.  Supp. 
506. 

Heir  or  devisee  of  deceased  partner  may  bring  partition,  subject  to  the  liquida- 
tion of  partnership  obligations.  Sehleissner  v.  Goldstecker,  135  App.  Div. 
435,  120  N.  Y.  Supp.  333. 

Two  religious  corporations  may  partition  by  action.  N.  Y.  Home  M.  Soc. 
v.  First  Baptist  Church,  73  Misc.  128,  130  N.  Y.  Supp.  879. 

Defendants 

Many  classes  of  persons  are  necessary  defendants  who  could  not  be  plaintiffs. 
See  Code  Civ.  Pro.,  §  1538. 

Owners  of  undivided  shares.  "Every  person  having  an  undivided  share,  in 
possession,  or  otherwise,  in  the  property,  as  tenant  in  fee,  for  life,  by  the  cur- 
tesy, or  for  years''  must  be  a  party.    Code  Civ.  Pro.,  §  1538. 

Life  estates  and  terms.  "A  tenant  in  dower,  by  the  curtesy,  for  life,  or  for 
years  of  the  entire  property,"  may  be  a  party,  at  plaintiff's  election  (§  1539), 
and  if  not,  is  not  affected  by  the  judgment.  A  person  who  claims  such  an 
estate  may  properly  be  made  a  party  defendant,  and  so  doing  does  not  oper- 
ate as  an  admission  by  plaintiff  of  the  validity  of  the  claim.  Bender  v.  Ter- 
willger,  48  App.  Div.  371,  63  N.  Y.  Supp.  269,  aff'd  166  N.  Y.  590. 

Right  of  dower.  "Every  person  having  a  right  of  dower  in  the  property 
or  any  part  thereof,  which  has  not  been  admeasured,"  must  be  a  party,  §  1538. 

Inchoate  right.  "Every  person  having  an  inchoate  right  of  dower  in  an  un- 
divided share  in  the  property  "  must  be  a  party,  §  1538. 

Remainders,  etc.    "Every  person  entitled  to  the  reversion,  remainder  or  in-  ' 
heritance  of  a  particular  state  therein''  must  be  party,  §  1538,  and  Schween  v. 
Greenberg,  76  Hun,  354;  Duffy  v.  Durant,  etc.,  Co.,  78  id.  314;  Campbell  v. 
Stokes,  142  N.  Y.  23. 

Contingent  interests.  "Every  person  who  by  any  contingency  contained  in 
a  devise,  grant  or  otherwise,  is  or  may  become  entitled  to  a  beneficial  interest  in 
an  undivided  share  thereof  "  must  be  a  party,  §  1538.  See  notes  in  26  Abb. 
N.  C.  407,  18  id.  297. 

Representatives  of  decedent.  Executor  or  administrator  of  decedent  from 
whom  plaintiff's  title  is  derived,  if  action  is  brought  within  three  years  after 
issue  of  letters.  §  1538;  Bender  v.  Terwilliger,  48  App.  Div.  371,  63  N.  Y.  Supp. 
269,  aff'd  166  N.  Y.  590.  "The  executors  or  administrators  and  creditors  of  a 
deceased  person  who,  if  living,  should  be  a  party,"  must  be  parties  and  the 
premises  may  be  sold  free  from  his  debts.  §  1538.  "In  case  no  executor  or 
administrator  of  such  deceased  person  shall  have  been  appointed,  that  fact 
shall  be  alleged  in  the  complaint."  Id.  If  upon  the  death  of  one  of  two  or 
more  plaintiffs,  or  one  of  two  or  more  defendants  pending  the  action,  his  in- 
terest passed  to  a  third  person,  the  latter  may  be  brought  in,  §  1588. 

Lienors.  A  creditor  or  other  person  having  a  lien  or  interest  which  attaches 
to  the  entire  property  may  be  made  a  party,  at  plaintiff's  election,  §  1539,  and 
if  not  joined  is  not  affected  by  the  judgment.  Delcambre  v.  Delcambre,  210 
N.  Y.  460.  Such  a  lienor  has  no  right  to  intervene  in  order  to  enforce  a  sale. 
Harlem  Savings  Bank  v.  Larkin,  156  App.  Div.  666,  142  N.  Y.  Supp.  122.  A 
creditor  having  a  record  lien  on  an  undivided  share  or  interest  may  be  made  a 
party  at  plaintiff's  election  (§  1540),  unless  the  owner  of  that  share  is  deceased, 
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in  which  case  the  creditor  must  be  made  a  party.  Upon  partition  of  the  prop- 
erty, the  lien  attaches  to  the  share  of  su,ch  party,  if  the  lienor  has  been  joined 
as  a  party  (§  1578.)  The  validity,  priority  and  amount  of  the  liens  of  the 
creditors  who  are  made  parties  must  be  determined  by  the  interlocutory  judg- 
ment. Winfield  v.  Stacom,  40  App.  Div.  95,  57  N.  Y.  Supp.  563.  A  lienor 
after  lis  pendens  filed  has  a  right  to  be  made  a  party  on  his  application.    Id. 

Persons  claiming  in  hostility,  may  be  joined  as  defendants,  and  their 
rights  determined.  Satterlee  v.  Kobbe,  173  N.  Y.  91;  Johnson  v.  Aleshire, 
130  App.  Div.  178,  114  N.  Y.  Supp.  398. 

Abutting  owners,  disputing  boundaries  as  claimed,  are  properly  made  parties. 
Lawrence  v.  Norton,  116  App.  Div.  896,  102  N.  Y.  Supp.  481. 

Legatees  are  not  proper  parties  although  their  legacies  are  payable  out  of 
proceeds  of  the  realty  upon  a  sale  by  executors  under  a  power  contained  in  the 
will.    Billinger  v.  Taylor,  70  Misc.  415,  127  N.  Y.  Supp.  617. 

Unknown  heirs.  See  Snyder  v.  Parezo,  151  App.  Div.  110,  135  N.  Y.  Supp. 
960,  aff 'd  206  N.  Y.  689. 

Representation  of  unborn  remaindermen  by  those  of  the  class  who  are  alive 
is  applicable  only  when  the  judgment  is  contested  by  some  person  of  the  class, 
and  due  provision  is  made  for  the  unborn.  See  Adami  v.  Gercken,  164  App. 
Div.  472, 150  N.  Y.  Supp.  8. 
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1557.  By  executor  of  deceased  partner,  to  set  aside  general  assign- 

ment made  by  survivor 1887 

1558.  For  sale  of  partnership  real  estate,  and  distribution;  ac- 

counting, after  continuance  of  business  under  will  of  de- 
ceased partner;  by  survivor,  who  is  also  one  of  deceased 
partner's,  executors,  against  co-executor,  widow  of  part- 
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1559.  For  dissolution  of  a  voluntary  association 1898 
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contribution  to  capital 1908 
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1568.  Against  members  of  a  reorganization  committee  of  cor- 

poration; alleging  breach  of  trust,  and  for  accounting.  .  .   1913 

1569.  Upon  a  joint  adventure;  where  defendant  has  taken  title  to 

property  under  agreement  to  manage  and  sell  same,   and 

to  account  to  plaintiff  for  net  proceeds 1916 

I.  DISSOLUTION    OF   PARTNERSHIP 

1653.  To  Dissolve  a  Partnership  1  and  for  an  Accounting; 2 
Containing  Allegations  of  Various  Grounds  Therefor. 

I.  That  on  or  about  the  day  of  ,  19     , 

the  plaintiff  and  the  defendant  entered  into  a  co-partnership 
under  the  firm  name  and  style  of  for  the  purpose 

of  engaging  in  the  business  of  [state  business],  at  , 

under  the  following  articles  of  co-partnership;  [or,  may  an- 
nex copy,  and  say,  under  articles  of  co-partnership,  of  which 
a  copy  is  annexed  as  a  part  of  this  complaint,  and  marked 
Exhibit  A]. 

[Or,  if  desired,  or  if  the  agreement  was  not  in  vrriting,  state 
its  effect  briefly, — e.  g.,  under  an  agreement  that  the  same 
should  continue  for  years,  that  the  plaintiff  should 

contribute  the  use  of  dollars  capital,  and  that  the 

plaintiff  and  the  defendants  {co-partners)  should  co-operate 
in  the  carrying  on  and  management  of  the  business;  that 
the  plaintiff  should  receive  one-half  of  the  net  profits,  and 
upon  the  dissolution  or  termination  of  the  partnership,  the 
repayment  of  the  said  sum  of  dollars  so  to  be  con- 

tributed, and  that  the  defendants  should  receive  each  one- 
quarter  of  the  net  profits.]  3 

1  No  action  to  dissolve  is  necessary  expired  by  limitation.  See  Lord  v. 
after  expiration  of  the  time  for  its  Hull,  178  N.  Y.  9.  For  a  precedent 
continuance;  but  an  action  for  an  after  dissolution,  see  Form  1562. 
accounting  will  lie.  Hoffman  v.  3  An  allegation  of  a  general  co- 
Hauptner,  135  App.  Div.  148,  119  partnership  is  not  sustained  by  proof 
N.  Y.  Supp.  1022.  of  a  joint   venture   not   amounting 

2  An  action  for  an  accounting  be-  to  a  partnership.  Boice  v.  Jones, 
tween  co-partners  will  not  ordinarily  106  App.  Div.  547,  94  N.  Y.  Supp. 
lie  when  a  dissolution  is  not  also  896.  See  Form  1569,  for  an  account- 
sought,    or   the    co-partnership   has  ing  after  a  joint  adventure. 
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[Where  dissolution  is  because  of  defendant's  incapacity:] 

II,  That  since  on  or  about  the  day  of  , 

19  ,  defendant  has  been  incapacitated  from  attending 
to  any  of  the  affairs  of  said  partnership,  and  said  incapacity 
is  of  a  permanent  character.4 

[Where  dissolution  is  because  of  losses  and  poor  business  out- 
look:] II.  That  since  on  or  about  the  day  of  , 
19  ,  the  partnership  business  has  sustained  loss  of  its  capi- 
tal to  the  amount  of  at  least  dollars;  that  to  con- 
tinue its- business  will  result  in  further  loss,  and  probably 
in  the  loss  of  its  entire  capital;  that  defendant  has  failed 
and  refused  after  demand  by  plaintiff  to  contribute  his 
share  of  such  losses  in  order  to  maintain  the  capital  of  said 
partnership  at  the  agreed  amount;  that  said  business  can 
no  longer  be  conducted  at  a  profit,  because  [etc.]  5 

[Where  the  dissolution  was  by  an  assignment:]  II.  That  on 
or  about  the  day  of  "  19     ,  the  defendant 

[a  partner],  without  the  knowledge  or  assent  of  the  plaintiff, 
by  writing,  assigned  and  transferred  to  the  defendant  [as- 
signee], all  his  interest  in  said  partnership,  and  all  his  right 
-and  title  to  any  and  all  property  belonging  to  said  firm; 
whereby  said  partnership  became  dissolved. 

[Or,  where  the  dissolution  is  by  exclusion  of  the  plaintiff:] 
II.  That  on  the  day  of  ,    19     ,  the  de- 

fendant [partner]  took  exclusive  possession  of  the  partner- 
ship books  and  assets,  and  then  and  ever  since  has  prevented 
the  plaintiff  from  having  access  to  the  same. 

[Or,  where  the  dissolution  is  upon  notice  given  by  one  of  the 
partners:]    II.  That  on  the  day  of  ,  19    , 

the  defendant  [or,  the  plaintiff]  pursuant  to  the  provision 
of  said  agreement,  gave  to  the  [defendant — or — plaintiff]  a 
written  notice  of  his  intention  to  dissolve  said  agreement, 
of  which  a  copy  is  annexed  as  a  part  of  this  complaint,  and 
marked  Exhibit  B. 

4  See  Barclay  v.  Barrie,  209  N.  Y.  ■>  Alsberg  v.  Newgent,  219  N.  Y. 

40;  ano.  dec.  in  142  App.  Div.  670,      663. 
127  N.  Y.  Supp.  403. 
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[Or,  where  the  dissolution  is  on  the  ground  of  the  insolvency 
or  arrest  of  a  partner:]  II.  That  the  defendant  [name]  be- 
fore this  action  became  and  is  insolvent,  [or,  that  on  or  about 
the  day  of  ,  19    ,  defendant  was  arrested 

at  the  suit  of  one  M.  N.,  upon  a  claim  for  dollars 

damages  and,  in  consequence  of  such  arrest,  has  ever  since 
been  a  prisoner  at  ];  and  that  by  reason  of  such 

insolvency  [or,  arrest]  the  partnership  has  been  greatly 
discredited  [and  has  sustained  loss  by  the  absence  of  said 
defendant  therefrom]. 

[Or,  because  of  his  bankruptcy:]     II.  That  on  or  about  the 
day  of  ,  19     ,  the  defendant  [partner]  was 

duly  adjudged  a  bankrupt  by  the  United  States  District 
Court  for  the  district  of  ,  in  a  proceeding 

instituted  for  that  purpose  by  one  M.  N. ;  that  thereafter  the 
defendant  [trustee]  was  duly  appointed  and  qualified  as  the 
trustee  in  bankruptcy  of  said  defendant  [partner]  and  is 
now  such  trustee. 

[See  next  form  for  allegation  of  wrongful  appropriation  of 
co-partnership  funds.] 

III.  [May  allege  character  of  assets,  as:]  That  the  plaintiff 
and  defendant  as  copartners  now  own  a  valuable  lease  of 
premises  No.        ,  street,  in  ,  and  a  large 

and  valuable  stock  of  goods;  that  they  have  also  a  large 
amount  of  debts  due  to  them,  and  a  valuable  good  will,6 
which  are  of  far  greater  value  when  taken  together  than  if 
separated;  and  that  no  equitable  division  of  the  assets 
and  good  will  of  said  partnership  can  be  made  without  great 
loss  to  all  parties,  except  by  a  sale  thereof  together,  and  a 
division  of  the  proceeds  thereof. 

Wherefore,  plaintiff  demands  judgment  that  the  said 
partnership  be  adjudged  dissolved;  that  the  partnership 
property  and  effects  including  the  good  will  [and  use  of  the 

*  Unless  the  complaint  alleges  the  amount   representing  it.     Somers   v. 

existence  of  an  asset  in  the  nature  of  Harris,  161  App.  Div.  230,  146  N.  Y. 

the  good  will,  there  is  no  foundation  Supp.  572.  . 

for     charging     defendant     with     an 
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firm  name] 7  be  directed  to  be  sold,  [that  a  receiver  of  the 
property,  rights  and  good  will  of  said  partnership  be  ap- 
pointed, with  power  to  dispose  of  the  same,  and  to  collect 
all  debts  for  the  benefit  of  all  parties  entitled  thereto;]  that 
an  accounting  be  had  of  the  affairs  of  said  partnership,  that 
the  proceeds  of  the  partnership  assets  be  divided,  after  pay- 
ment of  aH  just  debts  of  said  partnership  and  the  costs  of 
this  action,  between  the  parties  hereto,  according  to  their 
respective  rights;  and  that  plaintiff  have  such  other  and 
further  relief  as  may  be  just.8 

1654.  For  Dissolution  of  Partnership  on  Account  of  De- 
fendant's Misappropriation  of  Partnership  Funds.9 

I.  [As  in  Form  1553.] 

II.  That  said  plaintiff  and  defendant  entered  upon,  and 
have  ever  since  continued  to  carry  on,  the  said  co-partner- 
ship business,  under  and  in  pursuance  of  said  agreement, 
no  other  articles  or  instrument  having  ever  been  executed 
between  them. 

III.  That  since  about  the  day  of  ,  19  , 
the  defendant  has,  from  time  to  time,  diverted  to  his  own 
use,  from  the  receipts  and  profits  of  its  said  business,  large 
sums  of  money,  belonging  to  said  partnership  and  greatly 
exceeding  the  proportion  thereof  to  which  defendant  was 
entitled  [and,  in  order  to  conceal  the  same,  said  defendant, 
who  has  always  had  the  management  of  the  co-partnership 
books,  has  never  balanced  said  books]. 

IV.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  was  greatly  indebted  to  said  co-partnership, 
by  reason  of  his  diversion  of  the  co-partnership  moneys  to 

7  Properly  sold  when  it   may  be  was  held  good  in  Candee  v.  Baker, 

continued  by  the  purchaser  by  com-  131  App.  Div.  641,  116  N.  Y.  Supp. 

plying   with   the   provisions   of   the  55. 

Partnership  Law.     Slater  v.  Slater,  That  such  an  act  by  a  partner  en- 

175  N.  Y.  143.  titles  the  others  to  a  dissolution,  see 

*  See  another  form  of  prayer  for  Candee   v.   Baker,    supra;  Cottle  v. 

judgment  in  next  form.  Leitch,  35  Cal.  434;  Barnes  v.  Jones, 

9  A  substantially  similar  complaint  91  Ind.  161. 
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his  own  use,  as  aforesaid;  that  the  plaintiff  then  requested 
the  defendant  to  repay  all  co-partnership  moneys  that  he  had 
received  in  excess  of  his  just  proportion,  and  deposit  the 
amount  to  the  credit  of  said  co-partnership  in  the 
Bank  in  its  partnership  account,  in  which  the  co-partnership 
was  accustomed  to  keep  its  moneys  and  to  draw  therefrom 
only  such  sums  as  such  co-partnership  had  occasion  for; 
that  said  defendant  wholly  disregarded  and  refused  said  re- 
quest, [and  continued  to  divert  the  co-partnership  moneys 
received  by  him  to  his  own  use,  without  depositing  the  same 
in  said  bank,  or  any  other  bank,  to  the  credit  of  the  firm,] 
and  has  by  such  means  incurred  a  debt  to  the  co-partner- 
ship, without  affording  to  the  plaintiff  security  therefor,  or 
any  adequate  means  of  ascertaining  the  true  state  of  his  ac- 
counts. 

V.  That  the  defendant  has  appropriated  the  sum  of  at 
least  dollars  over  and  above  his  due  proportion 

of  the  co-partnership  profits,  and  that  he  continues  to  col- 
lect the  co-partnership  debts  and  income,  and  appropriate 
the  moneys  to  his  own  use;  that  defendant  has  refused  to 
return  the  moneys  so  appropriated,  or  to  render  any  account 
thereof,  although  requested  by  plaintiff  so  to  do. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  That  the  said  co-partnership  may  be  dissolved,  and  an 
account  taken  of  all  the  said  co-partnership  dealings  and 
transactions  from  the  commencement  thereof,  and  of  the 
moneys  received  and  paid  by  the  plaintiff  and  defendant 
respectively  in  relation  thereto. 

2.  That  the  property  of  the  firm,  real  and  personal,  be 
sold,  and  the  co-partnership  debts  and  liabilities  be  paid  off, 
and  the  surplus,  if  any,  divided  between  the  plaintiff  and 
defendant,  according  to  their  respective  interests. 

3.  That  in  the  meantime  the  defendant  may  be  enjoined 
from  collecting  or  receiving,  or  in  any  manner  interfering  or 
intermeddling  with,  or  disposing  of,  the  partnership  debts 
or  moneys,  or  other  property  or  effects  of  said  partnership. 

4.  That  a  receiver  of  the  partnership  moneys,  property 
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and  effects  may  be  appointed,  with  the  usual  powers  and 
duties. 

5.  And  for  such  other  and  further  relief  as  may  be  just, 
with  the  costs  of  this  action.10 

1555.  By  Personal  Representative  of  Deceased  Partner, 
against  the  Survivor.11 

I.  [As  in  Form  1553,  substituting  decedent's  name  for  the 
wofds  "the  plaintiff."] 

II.  That  the  said  co-partnership  business  was  entered 
upon  pursuant  to  said  agreement,  and  continued  to  be  car- 
ried on  under  and  pursuant  thereto  up  to  the  time  of  the 
death  of  the  said  [decedent],  which  occurred  on  the 

day  of  ,  19     . 

III.  That  at  the  time  of  the  death  of  the  said  [decedent] 
there  were  on  hand  partnership  assets  to  the  amount  or 
value  of  about  dollars,  as  follows:  A  large  amount 
of  personal  property,  consisting  of  [name  it],  of  the  estimated 
value  of  dollars;  real  estate  situated  [describe  it], 
of  the  estimated  value  of  dollars,  together  with  the 
good  will,  book  accounts,  notes  and  other  demands  of  the 
estimated  value  of  dollars ;  and  the  debts  and  liabil- 
ities of  said  firm  amounted  to  about  dollars. 

10  This  form  of  prayer  for  judgment  lie  until  an  accounting  has  been  had. 
was  before  the  court  in  Lochte  v.  Lefevre  v.  Silo,  112  App.  Div.  464, 
Moeschler,    12    N.    Y.  State    Rep,      98  N.  Y.  Supp.  321. 

763.  When,  however,  the  co-partnership 

11  A  partnership  is  dissolved  by  the  agreement  provided  that  in  case  of 
death  of  one  of  its  members.  The  the  death  of  any  partner  the  co- 
surviving  partner  has  the  power  to  partnership  assets  should  vest  ex- 
wind  up  the  affairs  of  the  partnership,  clusively  in  the  survivor  as  his  sole 
pay  its  debts  out  of  its  assets,  and  property,  and  that  he  shall  pay  the 
divide  the  residue  among  those  enti-  representatives  of  the  deceased  part- 
tied.  Such  survivor  has  the  exclu-  ner  a  stated  sum  of  money,  represent- 
sive  right  of  possession,  and  absolute  ing  his  portion  of  the  previously 
power  of  disposing  of  the  assets.  agreed  value  of  the  assets,  it  was 
Loeschigk  v.  Addison,  19  Abb.  Pr.  held  that  the  representatives  could 
(N.  Y.)  169.  And  see  Form  95,  and  maintain  only  an  action  at  law  to  re- 
cases  cited.  cover   the   stated   sum.     Warrin   v. 

No  action  at  law  to  recover  the  Warrin,  169  App.  Div.  97,  154  N.  Y. 
deceased's  percentage  of  profits  will      Supp.  458. 


Dissolution  of  Partnership  1885 

IV.  [Allege  appointment  of  executor  or  administrator,  as  in 
Form  61  or  64,  ante,  pp.  67-72.] 

V.  That  ever  since  the  death  of  said  [decedent],  the  said 
defendant  has  continued  individually  in  the  possession  of 
the  store  and  all  said  real  and  personal  property,  and  has  con- 
tinued to  manage  and  carry  on  said  business  and  dispose  of 
said  stock,  and  to  collect  the  debts  and  things  in  action  and 
to  pay  debts  and  liabilities  of  said  firm  out  of  the  avails 
thereof;  and  he  has  so  collected  large  sums,  the  amount  of 
which  the  plaintiff  does  not  know  and  cannot  ascertain. 

VI.  -That  said  defendant  has  not  paid  over  to  said  plain- 
tiff, as  [administrator]  of  the  estate  of  said  [decedent],  any 
moneys  or  other  proceeds  of  said  co-partnership  since  the 
death  of  said  [decedent],  [except  dollars];  nor  has  he 
assigned,  transferred  or  delivered  over  to  said  plaintiff 
any  of  the  assets,  securities  or  other  property  of  said  co- 
partnership [except,  etc.,  describing  what  has  been  delivered, 
if  any]. 

VII.  That  the  plaintiff  has  requested  of  said  defendant  a 
statement  and  account  of  said  co-partnership  transactions, 
which  the  defendant  refused  to  give;  and  that  he  has  offered 
defendant  to  settle  and  wind  up  the  affairs  of  said  late  co- 
partnership in  the  manner  specified  in  said  agreement,  which 
defendant  has  "neglected  to  do. 

Wherefore,  the  plaintiff  demands: 

1.  That  an  account  may  be  taken  of  all  the  said  co-part- 
nership dealings  and  transactions,  from  the  time  of  the  com- 
mencement thereof  to  the  time  of  dissolution  by  the  death 
of  said  [decedent],  and  an  account  of  the  moneys  received  and 
paid  by  the  said  partners  respectively  in  regard  thereto; 
that  the  defendant  may  account  with  the  plaintiff  for  all 
his  dealings  with,  and  transactions  in  regard  to  the  property, 
assets  and  effects  of,  said  firm  since  its  dissolution  by  the 
death  of  said  [decedent],  and  the  property  sold  or  disposed 
of  by  him,  either-  as  surviving  partner  or  otherwise,  and  of 
the  moneys  collected  and  received  and  paid  out  by  him  on 
account  thereof. 
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2.  That  the  defendant  may  be  adjudged  to  pay  the  plain- 
tiff, as  [administrator]  as  aforesaid,  what,  if  anything,  shall, 
upon  the  taking  of  the  said  accounts,  appear  to  be  due  said 
plaintiff  as  [administrator]  of  said  [decedent];  the  said  plain- 
tiff [administrator]  as  aforesaid,  being  ready  and  willing, 
and  hereby  offering  to  pay  the  defendant  what,  if  anything, 
shall  appear  to  be  due  him  on  such  accounting. 

3.  That  a  receiver  be  appointed,  with  the  usual  powers  and 
duties,  and  under  the  usual  directions;  and  that  the  de- 
fendant may  be  restrained  by  order  of  this  court  from  dis- 
posing of,  or  in  any  manner  interfering  with,  the  property 
and  effects  of  said  firm,  or  from  collecting  or  receiving  the 
co-partnership  debts  or  other  moneys  coming  to  said  firm. 

4.  For  such  other  or  further  relief  as  may  be  just,  with 
costs  of  this  action. 

1556.  To  Reach,  as  a  Partnership  Asset,  a  Lease  Taken  by 
the  Defendant  Partner  in  Anticipation  of  the  Termi- 
nation of  the  Partnership.12 

[After  the  usual  allegations,  as  in  preceding  forms:] 
That  the  said  defendant  [partner]  has  procured  a  lease  of 
said  store  No.  ,  street,  to  be  executed  to  him 

for  a  term  of  years,  commencing  immediately-  upon  the  ex- 
piration of  the  said  lease  thereof  now  held  by  the  plaintiff 
and  the  defendant  as  co-partners,  and  claims  the  right  to 
own  and  hold  such  lease  and  the  said  store  after  said  expira- 
tion, to  the  entire  exclusion  of  this  plaintiff,  and  also  claims 
the  right  to  remove  from  said  store,  and  has  asserted  the 
right  to  remove  therefrom,  immediately  on  the  expiration 
of  said  present  partnership,  the  share  of  said  property  therein 
belonging  to  this  plaintiff,  and  has  refused  to  allow  an  ac- 
count of  the  stock  of  said  partnership  to  be  taken  in  such 
manner  that  such  account  can  be  completed  by  the  said 
,19  ,  [the  day  of  termination],  although  the  plain- 
tiff requested  said  defendant  to  join  with  the  plaintiff  in 

12  That  such  lease  inures  to  the  benefit  of  the  copartnership,  see  Mitchell 
v.  Reed,  61  N.  Y.  163. 
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taking  such  account  of  stock  in  ample  time  therefor,  and  as 
early  as  the  month  of  last. 

[After  the  usual  prayer  for  dissolution,  accounting  and  sale 
of  partnership  assets:] 

That  it  be  adjudged  that  said  lease  is  an  asset  of  said  part- 
nership, and  that  it  be  sold  with  the  other  assets  thereof. 

That  in  the  meantime  and  until  final  judgment  herein  the 
defendant  may  be  enjoined  from  collecting  or  receiving, 
or  in  any  other  manner  interfering  or  intermeddling  with 
or  disposing  of  any  of  the  partnership  debts,  or  moneys,  or 
other  property  or  effects,  of  said  partnership,  and  from  re- 
moving any  of  the  said  partnership  property  from  the  said 
store,    No.  street,    and   from    surrendering, 

assigning,  or  otherwise  disposing  of  the  said  lease  of  said 
store,  heretofore  granted  to  him  for  the  term  of  years  com- 
mencing on  the  day  of  ,  19  ,  or  any 
interest  in  said  lease  or  term  of  years. 

That  a  receiver  of  said  partnership  moneys,  property, 
effects,  and  good  will,  and  of  said  lease,  may  be  appointed, 
with  the  usual  powers  and  duties. 

And  that  the  plaintiff  may  have  such  other  or  further 
relief,  or  both,  as  may  be  just. 

1557.  By  Executor  of  Deceased  Partner  to  Set  Aside  Gen- 
eral Assignment  Made  by  Survivor.13 

I  to  VI.  [As  in  Form  1555.} 

VII.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  [partner]  executed  an  instrument  in  writing, 
a  copy  of  which  is  hereunto  annexed  and  made  a  part  of 
this  complaint,  and  marked  "Exhibit  B,"  which  said  in- 
strument is  claimed  by  the  defendants  herein  to  be  a  general 
assignment  to  defendant  [assignee]  of  all  the  estate,  real  and 
personal,  and  choses  in  action  of  the  aforesaid  firm. 

VIII.  That  under  the  aforesaid  instrument  defendant 
[assignee]  has  accepted  the  trust  therein  named,  and  as 

13  Action  sustained  on  this  complaint  in  Nelson  v.  Tenney,  36  Hun  (N.  Y.), 
327. 
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assignee   thereunder  has   proceeded   to   collect   the   debts 
and  to  take  possession  of  the  property  of  the  aforesaid  firm. 

IX.  That  the  aforesaid  instrument  was  executed  with- 
out consultation  with  the  plaintiff  herein,  and  without  his 
consent  and  against  his  will. 

X.  That  at  the  time  of  executing  the  aforesaid  instrument 
there  was  due  and  owing  to  the  employees  of  the  said  firm 
for  work,  labor  and  services  performed  by  the  said  employees 
the  sum  of  dollars,  or  thereabouts,  but  that  said 
employees  were  not  preferred  creditors  in  the  aforesaid  in- 
strument, as  is  required  by  law. 

XL  That  by  the  said  alleged  assignment  the  defendant 
[name],  wife  of  defendant  [partner],  is  made  a  preferred 
creditor,  although,  as  plaintiff  is  informed  and  believes,  the 
said  [wife]  is  not  a  creditor  of  the  said  firm. 

XII.  That  by  said  alleged  assignment  the  defendant 
[name]  is  made  a  preferred  creditor  for  a  sum  of  money  ad- 
vanced to  said  firm,  for  which  he  holds,  or  held,  an  assign- 
ment of  the  lease  of  said  store  No.  avenue;  that  said 
defendant  is  also  secured  for  said  indebtedness  by  a  chattel 
mortgage  executed  to  her  by  said  defendant  [partner]  on 
certain  book  debts  to  said  firm  in  excess  of  the  amount  due 
him  at  the  time  of  the  execution  of  said  mortgage. 

XIII.  That  an  advertisement  has  been  inserted  in  the 
newspaper  that  said  lease  would  be  sold  by  the 

defendant  [name]  in  default  of  the  payment  of  said  indebted- 
ness; that  said  lease  is  of  great  value. 
Wherefore,  plaintiff  demands  judgment: 

I.  That  the  said  alleged  assignment  by  the  said  [partner] , 
to  the  said  [assignee]  be  declared  void  and  of  no  effect,  so 
far  as  the  same  relates,  or  pretends  to  relate,  to  partnership 
property  of  the  firm. 

II.  That  an  account  may  be  taken  of  all  the  said  co- 
partnership dealings  and  transactions  from  the  time  of  the 
commencement  thereof  to  the  time  of  dissolution  by  the 
death  of  said  M.  N.,  and  an  account  of  the  moneys  received 
and  paid  by  the  said  partners  respectively;  that  the  de- 
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fendants  may  account  to  the  plaintiff  for  all  their  dealings 
with  and  transactions  in  regard  to  the  property,  assets  and 
effects  of  said  firm  since  its  dissolution  by  the  death  of  said 
M.  N.  and  the  property  sold  or  disposed  of  by  them,  or 
either  of  them,  as  surviving  partner  or  otherwise,  and  of  the 
moneys  collected  and  received  and  paid  out  by  them,  or 
either  of  them,  on  account  thereof. 

III.  That  the  defendant  [partner]  may  be  adjudged  to  pay 
the  plaintiff,  as  executor  as  aforesaid,  what,  if  anything, 
shall,  upon  the  taking  of  the  said  account,  appear  to  be  due 
said  plaintiff  as  executor  of  said  M.  N.;  that  said  plaintiff, 
executor  as  aforesaid,  is  ready  and  willing,  and  hereby  offers 
to  pay  the  defendant  [partner]  what,  if  anything,  shall  appear 
to  be  due  him  on  said  account,  if  he,  plaintiff,  shall  have  the 
same  from  the  estate  of  the  said  M.  N. 

IV.  That  a  receiver  be  appointed  with  the  usual  powers 
and  duties,  and  under  the  usual  directions,  and  that  the 
defendants  may  be  restrained  by  order  of  this  court  from 
disposing  of,  or  in  any  way  interfering  with,  the  property 
or  effects  of  said  firm,  or  from  collecting  or  receiving  the 
co-partnership  debts  or  other  moneys  coming  to  said  firm. 

V.  For  such  other  or  further  relief  as  may  be  just,  with 
costs  of  this  action. 

1558.  For  Sale  of  Partnership  Real  Estate,  and  Distribu- 
tion; Accounting,  after  Continuance  of  Business  under 
Direction  in  Will  of  Deceased  Partner;  by  Survivor, 
who  is  also  one  of  Deceased  Partner's  Executors, 
against  Co-executor,  Widow  of  Deceased  Partner  and 
Beneficiaries  under  his  Will.14 

I.  [Allege  existence  of  partnership  as  in  Form  1553.] 

II.  That  the   said   co-partnership  business  steadily  in- 

14  Adapted     from     complaint     in  tended  note  and  review  of  cases  on 

Wenter  v.   Eckert,   93   N.   Y.   367;  continuance  of  partnership  business 

other  proceedings  in  Supreme  Court,  after  death  of  one  partner.    See,  also, 

4  N.  Y.  Monthl.  Law  Bull.  86.    See  Form  95,  and  notes  thereto,  on  au- 

21  Abb.  N.  C.  (N.  Y.)  70,  for  an  ex-  -  thority  and  duty  of  survivor. 
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creased  in  magnitude,  so  that  it  became  necessary  to  pur- 
chase land  in  order  to  properly  conduct  the  said  business; 
that  between  the  day  of  ,  19    ,  and  the 

day  of  ,  19    ,  the  said  plaintiff  and  said 

M.  N.,  now  deceased,  under 'their  said  firm  name,  and  for 
the  use  of  said  firm  in  their  business,  purchased  with  copart- 
nership money  and  became  seized  in  fee  of  the  following 
described  premises,  subject  to  the  incumbrances  thereon, 
as  hereinafter  mentioned:  [description]. 

III.  That  the  above-described  premises  were  purchased 
for  the  said  firm  with  their  funds,  and  for  the  conduct 
and  transaction  of  the  firm's  business,  and  the  same  have 
always  been  used  for  that  purpose;  that  the  purchase 
of  said  property  was  entered  upon  the  books  of  the  firm, 
and  the  said  property  was  in  all  respects  considered  an  asset 
thereof;  that  the  expenses  incident  to  the  possession  and 
ownership  of  said  property  were  paid  and  advanced  out  of 
the  firm  assets,  whilst  the  income  was  paid  to  and  credited 
upon  the  firm  accounts. 

IV.  That  on  or  about  the  day  of  ,  19  , 
the  said  M.  N.,  being  a  citizen  of  the  United  States  and  a 
resident  of  the  State  of  ,  and  being  still  a  co-partner 
in  the  said  firm  of  ,  and  possessed  of  an  undivided 
one-half  right,  title  and  interest  in  the  assets  of  said  firm, 
including  the  premises  hereinbefore  described,  departed 
this  life  at  the  city  of                ,  in  the  county  and  State  of 

,  leaving  him  surviving  the  defendant  Y.  Z.,  his 
widow,  and  the  defendants  [names],  his  children  and  only 
legatees  and  devisees,  as  hereinafter  mentioned. 

V.  That  the  said  M.  N.  left  a  last  will  and  testament, 
which  was  duly  admitted  to  probate  by  the  surrogate  of 
said  county  of  ,  on  the  day  of  , 
19  ,  as  a  will  of  real  and  personal  property,  and  recorded 
in  the  office  of  the  said  surrogate  in  liber  of  Wills, 
page  ;  that  said  will  contained,  among  other  things, 
the  following  provision : 

"Fifth.  I  direct  my  executors,  hereinafter  named,  to  con- 
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tinue  the  business  of  the  present  firm  of  ,  and  to 

represent  my  share  therein  for  five  years  after  my  decease, 
unless  dissolved  sooner  by  the  mutual  consent  of  both  pres- 
ent partners  and  executors,  and  that  my  share  therein  shall 
form  part  of  my  estate." 

VI.  That  plaintiff  and  the  defendant  W.  X.  were  desig- 
nated in  said  last  will  and  testament  as  executors  thereof, 
and  duly  qualified  as  such  executors  on  or  about  the 

day   of  ,    19    ,   whereupon   letters   testamentary 

were  duly  issued  to  them  and  they  forthwith  entered  upon 
the  performance  of  their  duties;  that  said  W.  X.,  as  one  of 
the  executors  of  the  last  will  and  testament  of  M.  N.,  de- 
ceased, refuses  to  be  joined  as  a  party  plaintiff  to  this  action, 
and  he  is,  therefore,  made  a  party  defendant. 

VII.  That,  in  pursuance  of  the  directions  contained  in 
the  fifth  paragraph  of  said  last  will  and  testament,  as  above 
set  forth,  plaintiff  and  the  defendant  W.  X.,  as  such  execu- 
tors, did  continue  the  business  of  the  said  firm  of  , 
and  did  represent  the  interest  of  the  said  M.  N.  therein  for 
five  years  after  the  death  of  the  said  M.  N.,  to  wit,  from  the 

day   of  ,    19    ,   until  the  day  of 

,   19     ,  and  that  plaintiff  did  also  represent  his 

individual  interest  in  said  firm,  as  a  partner,  with  the  said 

executors. 

VIII.  That,  in  the  conduct  of  said  business,  numerous 
debts  became  due  to  the  firm  established  pursuant  to  the 
will  of  said  M.  N.;  that  some  of  the  debts  so  contracted 
became  uncollectible,  unless  the  said  firm  of  agreed 

-to  accept  and  would  accept  real  property  owned  by  the  debt- 
ors in  payment  of  their  respective  claims;  that  the  title  in 
fee  to  the  following  described  property  was  thus  acquired 
after  the  death  of  said  M.  N. :  [description]. 

IX.  That  although  the  title  to  the  property  described  in 
the  last  paragraph  of  this  complaint  was  taken  in  the  name 
of  plaintiff  individually,  the  purchase  price  therefor  was 
advanced  out  of  the  assets  of  the  firm;  that  a  part  of  the 
consideration  advanced  for  said  premises  was  the  cancella- 
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tion  of  debts  due  to  the  firm  as  above  mentioned,  and  the 
remaining  consideration  was  advanced  out  of  the  funds  of 
said  firm. 

X.  That  the  entire  estate  of  said  M.  N.,  deceased,  con- 
sisted and  still  consists  of  his  interest  in  the  assets  and  prop- 
perty  of  said  firm  of  ,  and  all  or  nearly  all  the  in- 
debtedness of  said  estate  consists  of  its  liability  for  the  debts 
of  the  said  firm ;  that  the  assets  of  the  said  firm  are  at  present 
substantially  the  same  as  they  were  on  ,  [ihe  day 
of  death  of  M.  N.]  with  three  exceptions,  one  of  which  is  the 
acquisition  of  the  premises  described  in  the  eighth  paragraph 
of  this  complaint;  another  of  which  is  the  increase  in  value 
of  the  estate  by  reason  of  the  payment  of  a  large  amount 
of  incumbrances  upon  the  real  property  owned  by  the  firm, 
and  the  third  exception  lies  in  the  increase  in  the  net  value 
of  the  assets  by  reason  of  the  decrease  and  reduction  in  the 
debts  due  by  the  firm. 

XI.  That  the  debts  due  by  the  firm  at  the  time  of  the 
death  of  M.  N.,  aggregating  upwards  of  dollars, 
have  all  been  paid,  but  that  new  debts  have  since  been  con- 
tracted; and  on  the  day  of  ,  19  ,  [the  day 
of  termination  of  five-year  period  under  direction  of  testator] 
the  plaintiff  and  the  defendant  W.  X.,  under  the  said  firm 
name  of  ,  were,  and  they  still  are,  indebted  to 
various  persons  for  goods  and  materials  purchased  by  them 
in  the  conduct  of  said  business  in  upwards  of  the  sum  of 

thousand  dollars;  that  there  are  no  available  assets 
with  which  to  pay  said  debts,  or  any  part  thereof,  unless 
the  interests  of  the  respective  parties  in  the  firm  of 
are  sold. 

XII.  That  this  plaintiff,  in  his  individual  capacity  as 
owner  of  one-half  of  the  assets  of  the  firm  of  ,  and 
as  sole  surviving  partner  of  said  last-mentioned  firm,  is 
willing  that  his  interest  in  the  assets  of  said  firm,  including 
the  real  property  hereinbefore  described,  should  be  sold 
and  disposed  of,  together  with  the  interests  of  all  other 
persons  interested  therein,  at  public  auction  to  the  highest 
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bidder,  and  that  the  proceeds  of  such  sale  may  be  applied 
in  the  first  instance  to  the  payment  of  all  outstanding  in- 
debtedness contracted  by  his  plaintiff  and  the  defendant 
W.  X.  in  the  conduct  of  the  business  of  the  firm  of  , 

and  that  after  satisfying  such  debts  the  proceeds  of  such 
sale  shall  be  distributed  amongst  the  persons  who  shall  be 
held  to  be  entitled  thereto. 

XIII.  That  the  interest  of  the  said  plaintiff  individually 
in  the  assets  of  the  firm  of  ,  and  in  the  real  property 
hereinbefore  described,  was  at  the  times  hereinbefore  men- 
tioned, and  still  is,  that  of  the  owner  of  an  undivided  one- 
half  interest  in  the  assets  of  the  said  firm,  and  the  owner  in 
fee  simple  of  an  undivided  one-half  of  the  premises  herein- 
before described,  free  and  clear  of  all  incumbrances,  except- 
ing his  proportionate  share  of  the  mortgages  hereinbefore 
stated  to  be  existing  liens  upon  the  premises  in  controversy, 
subject,  however,  to  the  payment  of  all  debts  due  by  the 
said  firm. 

That  as  sole  surviving  partner,  the  said  plaintiff  holds 
the  title  to  the  assets  of  the  said  firm  of  ,  as  trustee 

for  the  creditors  of  the  firm  in  the  first  instance,  and  after 
the  satisfaction  of  all  debts  due  by  the  firm,  he  is  a  trustee 
for  those  entitled  as  aforesaid  to  participate  in  the  estate 
of  said  M.  N.  in  winding  up  the  affairs  of  said  business  and 
collecting  its  assets,  for  the  purpose  of  paying  to  the  exec- 
utors of  the  last  will  and  testament  the  proportionate  in- 
terest of  said  estate  therein;  that  as  soon  as  the  assets  of 
said  firm  can  be  disposed  of,  this  plaintiff,  as  such  surviving 
partner,  desires  to  account  for  his  trust. 

XIV.  That  on  the  day  of  ,  19  ,  [the 
day  of  partner's  death]  said  M.  N.  was  the  co-owner  of  the 
assets  and  real  property  of  the  said  firm  of  ,  and 
the  only  person  seized,  possessed  of,  or  entitled  to  any 
beneficial  interest  herein,  excepting  the  said  plaintiff  and 
the  creditors  of  the  firm  of  ;  that  the  said  M.  N. 
was,  at  that  time,  the  owner  of  an  undivided  one-half  in- 
terest in  the  assets  of  said  firm,  and  the  owner  in  fee  simple 
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of  an  undivided  one-half  of  said  premises,  free  and  clear 
of  all  incumbrances,  excepting  his  proportionate  share  of 
the  mortgages  hereinbefore  stated  to  be  existing  hens  upon 
the  premises  in  suit,  subject,  however,  to  the  payment  of 
all  debts  contracted  by  this  plaintiff  and  the  defendant  W. 
X.  in  the  subsequent  conduct  of  the  business  of  the  firm, 
pursuant  to  said  directions  of  his  said  will. 

XV.  That  under  and  by  virtue  of  said  will,  the  entire 
estate  of  the  said  M.  N.  became  vested  in  his  said  children, 
the  defendants  [names]  as  legatees  and  devisees  thereof,  sub- 
ject, however,  to  the  adjustment  and  payment  of  the  debts 
of  the  said  firm  of  ,  and  the  said  defendants  there- 
upon became  the  owners  and  tenants  in  common  of  a  good 
and  indefeasible  title  to  an  undivided  one-half  interest  in 
the  assets  and  real  property  of  said  firm,  subject  to  the  pay- 
ment of  the  firm  debts,  and  subject  to  the  outstanding  rights 
of  the  defendant  Y.  Z.,  as  hereinafter  set  forth. 

XVI.  That  the  defendant  Y.  Z.  was,  during  the  lifetime 
of  said  M.  N.,  his  lawful  wife,  and  that  at  the  time  of  his 
death  she  became  vested  with  a  right  of  dower  in  the  interest 
and  the  estate  of  M.  N.  in  that  portion  of  the  real  property 
described  in  the  second  paragraph  of  this  complaint,  which 
may  remain  after  the  final  settlement  and  adjustment  of 
the  partnership  affairs,  subject,  however,  to  all  incumbrances 
existing  upon  said  premises  at  the  time  of  the  death  of  said 
M.  N. 

XVII.  That  pursuant  to  the  provisions  of  the  said  will, 
and  in  consequence  of  the  continuation  of  the  business  of 
the  firm  of  ,  the  admeasurement  of  the  dower  of 
the  defendant  Y.  Z.  in  the  premises  in  question,  was  neces- 
sarily postponed  until  after  the  expiration  of  the  five  years 
during  which  the  said  business  was  continued,  since  it 
could  not  be  ascertained  to  what  property  the  dower  right 
of  said  defendant  will  attach  until  after  the  adjustment  of 
the  partnership  debts;  that,  in  order  that  the  executors 
might  be  enabled  to  comply  with  the  provisions  of  said  will 
in   reference   to  the  continuation   of  the   interest   of  the 
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deceased  in  the  business  of  the  firm  of  ,  it  became 

necessary  that  the  defendant  Y.  Z.  should  release  her  right 
to  an  immediate  adjustment  of  the  partnership  affairs, 
and  should  consent  to  the  continuance  of  said  firm  and  the 
consequent  postponement  of  the  adjournment  of  her  dower 
until  after  the  day  of  ,  19     .    In  considera- 

tion of  this  release  she  elected  to  receive,  and  did,  in  fact, 
receive,  in  lieu  of  interest  upon  whatever  may  eventually 
be  ascertained  to  be  her  dower  right  in  the  premises  de- 
scribed in  the  second  paragraph  of  this  complaint,  sufficient 
moneys  for  her  proper  maintenance  and  support  out  of  the 
personal  estate  of  M.  N. 

That,  by  reason  of  the  above-mentioned  facts,  this  plain- 
tiff alleges  and  insists  that  the  right  of  dower  of  the  defend- 
ant Y.  Z.  attaches  only  to  the  interest  of  said  M.  N.  in  the 
premises  described  in  the  second  paragraph  of  this  complaint, 
on  the  day  of  ,   19    ,  subject  to  the  in- 

cumbrances thereon  at  that  time,  and  subject  to  the  sale 
or  other  disposition  of  such  part  thereof  as  may  be  neces- 
sary to  satisfy  the  creditors  of  the  firm  of  .  And 
the  said  defendant  Y.  Z.  is  entitled  to  interest  on  such  sum 
of  money  as  may  be  ascertained  to  be  equivalent  to  such 
dower  right  from  said  date  [day  of  partner's  death]. 

XVIII.  That  the  defendants  [names],  who  are  both  in- 
fants under  fourteen  years  of  age,  are  the  tenants  in  common 
with  this  plaintiff,  of  the  above-described  premises,  subject 
to  the  rights  of  the  defendant  Y.  Z.,  and  subject  to  the  rights 
of  the  creditors  of  the  firm  of  therein;  that  each  of 
said  infant  defendants  is  seized  of  a  good  and  indefeasible 
title  to  an  undivided  [one-quarter]  interest  in  said  premises, 
subject  as  aforesaid. 

XIX.  That  the  plaintiff  has  no  interests  in  common  with 
the  defendants,  or  any  of  them,  nor  have  the  defendants 
any  interests  in  common  with  one  another,  either  as  joint 
tenants  or  tenants  in  common,  in  any  other  property  within 
the  State  of 

XX.  That  plaintiff  individually,  now  is,  and  was  at  all 
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the  times  hereinbefore  mentioned,  a  married  man  and  the 
husband  of  C.  B.;  that  his  said  wife  has  released  to  said 
plaintiff  her  inchoate  right  of  dower  in  all  the  property  de- 
scribed in  this  complaint  by  a  written  instrument  duly 
acknowledged  by  her  and  certified  as  required  by  law  with 
respect  to  the  acknowledgment  of  a  conveyance  to  bar  her 
dower;  that  said  instrument  is  now  in  the  possession  of  said 
plaintiff  and  will  be  duly  recorded  with  the  clerk  of  the  court 
before  the  entry  of  judgment  in  this  action. 

XXI.  This  plaintiff  further  alleges  that,  by  the  terms  of 
the  will  hereinbefore  set  forth,  he  and  the  defendant  W.  X., 
as  executors  of  said  will,  are  authorized  to  sell  any  and  all 
of  the  real  estate  of  the  said  M.  N.,  deceased,  at  public 
or  private  sale,  at  such  terms  as  to  them  shall  seem  just  and 
proper,  and  to  execute,  acknowledge  and  deliver  to  the 
purchaser  or  purchasers  thereof  good  and  sufficient  deeds 
to  convey  to  them  the  fee  simple  of  said  premises;  and  they 
were  further  directed  by  said  will  to  invest  all  moneys  to 
which  the  defendants  [names],  children  of  the  deceased  (who 
are  the  sole  beneficiaries  under  the  will),  shall  be  entitled 
on  bond  and  mortgage,  on  improved  and  unincumbered 
real  estate  in  the  city  of 

XXII.  That  a  sale  of  the  personal  property  of  said  firm 
cannot  be  made  without  great  detriment  to  the  rights  and 
interests  of  all  concerned,  unless  accompanied  by  a  sale  of 
the  realty  [for  the  reason  that  the  personal  property  con- 
sists, to  a  large  extent,  of  chattels  and  fixtures  fitted  into 
and  peculiarly  adapted  to  the  purposes  of  a  lager  beer 
brewery;  this  property,  though  very  valuable  when  sold  in 
connection  with  the  brewery  buildings,  icje-houses,  stables, 
etc.,  and  the  land  upon  which  they  are  erected,  is  almost 
unsalable  if  attempted  to  be  sold  independently  and  with- 
out reference  to  their  adaptability  to  the  buildings  in  con- 
nection with  which  they  are  used]. 

XXIII.  That  a  sale  of  the  land  and  buildings  connected 
with  the  brewery  cannot  be  made,  except  in  conjunction 
with  all  the  chattels,  fixtures,  stock,  assets  and  effects  of 


Dissolution  of  Partnership  1897 

the  business,  without  impairing  and  sacrificing  the  interests 
of  all  the  parties  interested  therein,  for  the  reason  that  if 
the  realty  be  sold  independently  of  and  without  reference 
to  the  personalty,  the  buildings  will  be  of  no  practical  value, 
whilst  if  sold  with  the  personalty,  the  fact  that  it  is  a  com- 
plete brewery  in  working  order,  must  necessarily  greatly 
enhance  its  value. 

XXIV.  That  a  sale  of  the  personal  property  will  not 
realize  sufficient  moneys  to  pay  the  firm  debts,  and  in  order 
to  accomplish  that  purpose  a  sale  of  the  entire  real  property 
will  be  necessary. 

XXV.  The  plaintiff  further  alleges,  that  the  real  property 
described  in  this  complaint  is  in  a  large  measure  improved 
property,  and  the  same  is  so  circumstanced  that  a  partition 
cannot  be  had  of  the  same  or  any  portion  thereof  with- 
out great  injury  to  the  interests  of  all  persons  interested 
therein. 

Wherefore,  the  plaintiff  demands  judgment  as  follows: 

1.  That  this  court  ascertain  and  determine  the  right, 
share  and  interest  of  each  and  every  party  to  this  action 
in  and  to  the  real  and  personal  property  described  in  the 
complaint. 

2.  That  all  of  said  property,  both  real  and  personal,  be 
sold  at  public  auction  to  the  highest  bidder;  that  the  prop- 
erty in  street,  being  the  brewery  property,  and  its 
appurtenances,  be  sold  together,  and  that  the  same  be  sold 
in  connection  with  and  with  reference  to  the  stock,  chattels, 
fixtures,  good  will  of  the  business,  and  all  other  assets  and 
effects  of  the  business  of  the  firm  of 

3.  That  the  residue  of  the  real  property  herein  described 
be  sold  together  or  in  separate  parcels,  as  the  court  shall 
deem  proper. 

4.  That  the  proceeds  derived  from  such  sale,  after  pay- 
ment of  all  incumbrances  upon  the  real  property,  and  after 
paying  the  costs  of  this  action,  be  distributed  as  follows: 

I.  That  plaintiff,  as  the  surviving  partner  of  the  firm  of 
devote  so  much  of  said  proceeds  towards  the 
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debts  and  obligations  of  the  firm  of  as  will  be  neces- 

sary to  satisfy  any  debts  due  by  said  firm  at  the  time  of  the 
death  of  M.   N.,   and  all  debts  contracted  between  the 
day  of  ,  19    ,  [day  of  partner's  death],  and 

the  date  of  the  entry  of  the  final  decree  in  this  action  in  the 
conduct  of  the  business  of  said  firm. 

II.  One-half  of  the  balance  remaining  after  the  payment 
of  said  debts  shall  be  paid  to  plaintiff  individually. 

III.  The  remaining  one-half  of  said  balance  to  be  paid  to 
plaintiff  and  defendant  W.  X.,  as  executors  of  the  last  will 
and  testament  of  M.  N.,  deceased,  for  the  benefit  of  the 
infant  defendants  [names],  after  deducting  therefrom  and 
paying  to  the  defendant  Y.  Z.  such  sum  as  shall  be  adjudged 
to  be  due  her  in  lieu  of  her  right  of  dower  in  the  premises 
described  in  the  paragraph  of  the  complaint. 

5.  That  after  such  sale,  this  plaintiff,  as  sole  surviving 
partner  of  the  firm  of  ,  account  to  this  court  for 
his  trust  and  that  he  be  directed  to  pay  to  the  executors 
of  the  last  will  and  testament  of  M.  N.,  deceased,  any  and 
all  moneys  found  to  be  in  his  hands  to  the  credit  of  the  estate 
of  said  M.  N.,  and  that  appropriate  provision  be  made  in 
the  interlocutory  decree  in  this  action  for  such  accounting. 

6.  That  this  plaintiff  have  such  other  and  further  relief 
as  to  this  court  may  seem  just  and  equitable,  together  with 
the  costs  of  this  action. 

1559.  For  Dissolution  of  a  Voluntary  Association.15 

I.  That  on  or  about  the  day  of  ,  19    , 

the  plaintiff  and  the  defendants  G.  J.  and  H.  J.  R.  formed 
a  partnership  or  joint-stock  association  for  the  purpose  of 
[establishing  and  publishing  a  daily  and  a  weekly,  and  other 
newspapers,  in  the  city  of  ,]  under  certain  articles  of 

association  of  which  a  copy  is  hereto  annexed  marked  A  and 
made  part  hereof.  [Copy  of  articles  annexed  which  included 
a  provision  that  no  sale  of  any  portion  of  the  interest  of  any 

15  From  an  unreported  precedent,      also  adapted  from  Snyder  v.  Lindsey, 
where   the   action   was   entertained;      157  N.  Y.  616. 
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of  the  parties  shall  be  made,  without  notice  to  the  others,  and  an 
opportunity  given  them  to  purchase.] 

II.  That  the  plaintiff  and  the  defendants  subsequently 
made  their  contributions  to  the  capital  of  the  partnership 
or  association,  in  pursuance  of  the  aforesaid  articles,  and  the 
business  contemplated  in  them  was  commenced  [by  the 
publication  of  a  daily  newspaper  in  the  city  of 

called  "The  ,"  and  of  a  weekly  newspaper  in  the 

same  city,  called  "The  Weekly  ; "  and  also  a  second 

daily  newspaper   called   "The  Evening  ;" 

also,  a  semi-weekly  newspaper  called  "The  Semi-Weekly 
;"  that  the  publication  of  the  said  newspapers  con- 
tinued under  and  in  pursuance  of  the  said  articles  until 
some  time  in  19  ,  when  the  defendant  F.  H.,  Jr.,  having 
purchased  from  the  plaintiff,  and  the  defendant  G.  J., 
[twenty-four]  of  the  [one  hundred]  shares  of  the  capital 
stodk  mentioned  in  the  articles  of  partnership  or  association, 
with  the  assent  of  the  parties  interested  therein,  the  said 
articles  were  modified  by  the  addition  of  the  following  clause : 
[Clause  set  forth]. 

III.  That  thereafter  the  business  of  the  partnership  or  as- 
sociation has  been  conducted  under  the  style  of  R.,  H.  &  Co., 
and  that  it  has  continued  the  publication  of  the  said  news- 
papers; that  by  various  sales  and  transfers,  the  proprietor- 
ship of  the  [one  hundred]  shares  of  the  association  now  stands 
upon  the  books  of  the  association  as  follows: 

[Twenty-five]  shares  in  the  name  of  the  plaintiff. 
[Fifteen]  shares  in  the  name  of  the  defendant  G.  J. 
[Twenty-six]  shares  in  the  name  of  the  defendant  H.  J.  R. 
[Thirty]  shares  in  the  name  of  the  defendant  F.  H.,  Jr. 
[Two]  shares  in  the  name  of  the  defendant  C.  M. 
[Two]  shares  in  the  name  of  the  defendant  E.  B.  M. 

IV.  [Show  a  state  of  affairs  existing  within  the  association 
which  produces  discord,  or  inability  to  advantageously  conduct 
its  affairs,  and  therefore  furnishes  in  equity  a  ground  for  ad- 
judging its  dissolution,  as:]  That  although  [twenty-five] 
shares  of  the  said  capital  stock  stand  in  plaintiff's  name, 
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five  of  the  said  shares  are  held  by  him  for  the  defendant 
G.  J.,  and  equitably  belong  to  him;  and  that  although 
[thirty]  shares  of  the  said  capital  stock  stand  in  the  name  of 
the  defendant  F.  H.,  Jr.,  the  defendant  F.  H.,  Jr.,  and  the 
defendant  F.  H.  claim  that  [twenty-nine]  shares  thereof 
equitably  belong  to  the  said  F.  H.;  and  the  plaintiff  claims 
that  some  instrument  of  transfer  exists  by  which  the  said 

F.  H.,  Jr.,  has  assigned  them  to  said  F.  H.;  but  that  said 
assignment  has  been  made  without  the  consent  or  approba- 
tion of  the  other  proprietors,  and  with  full  notice  on  the 
part  of  the  said  F.  H.  of  the  rights  and  claims  of  the  said 

G.  J.,  as  hereinafter  stated;  and  the  plaintiff  states  that  no 
offer  to  sell  such  [twenty-nine]  shares  was  ever  made  to  the 
association,  pursuant  to  the  sixth  provision  of  said  articles, 
and  no  transfer  of  the  said  shares  has  ever  been  made  pur- 
suant to  the  said  articles  of  association;  but  that  the  same 
remain  standing  in  the  name  of  the  said  F.  H.,  Jr.;  andthe 
plaintiff  also  states  that  the  defendant  G.  J.  claims  and  in- 
sists that  he  owns  the  said  [thirty]  shares  of  stock  standing 
in  the  name  of  the  said  F.  H.,  Jr.,  and  that  he  purchased  the 
same  on  or  about  the  day  of  ,  19  ,  with 
the  assent  of  the  plaintiff  and  defendant  H.  J.  R.,  who,  with 
the  defendants  F.  EL,  Jr.,  and  G.  J.,  constituted  all  the 
directors  of  the  association,  and  by  a  waiver  on  the  part  of 
the  association  of  the  prior  right  of  purchase;  and  the  plain- 
tiff further  states  that  an  action  was  commenced  in  the 

Court  in  ,  19     ,  by  the  defendant  G.  J. 

against  the  defendant  F.  H.,  Jr.,  to  compel  him  to  transfer 
the  said  [thirty]  shares  of  stock  to  him  in  pursuance  of  such 
purchase;  that  a  trial  of  the  said  action  has  taken  place, 
and  a  decision  has  been  made  therein  by  a  single  justice  of 
the  court,  dismissing  the  complaint  of  the  said  G.  J.,  from 
which  the  said  G.  J.  declares  he  shall,  and  the  defendant 
believes  he  will,  appeal  to  the  Appellate  Division. 

V.  That  after  the  commencement  of  the  said  action,  and 
on  or  about  the  day  of  ,   19     ,  in  conse- 

quence of  the  want  of  a  harmonious  prosecution  of  its  busi- 
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ness  between  the  directors  of  the  said  association,  pending 
the  same,  an  agreement  was  entered  into  by  and  between 
the  plaintiff  and  the  defendants  H.  J.  R.,  G.  J.  and  F.  H., 
Jr.,  of  which  the  following  is  a  copy:  [Agreement  that  two 
of  the  directors  shall  manage  f of  benefit  of  all]. 

VI.  That  in  pursuance  of  the  said  agreement,  the  plaintiff 
and  the  defendant  H.  J.  R.  have,  since  it  was  made,  had  the 
care  and  direction  of  the  business  of  the  said  association, 
and  have  continued  the  publication  of  the  said  newspapers 
upon  account  thereof. 

VII.  That  the  said  association  now  owns  a  large  quantity 
of  steam  engines,  printing  apparatus  and  printing  materials, 
and  of  conveniences  for  printing  and  publishing  newspapers, 
of  great  value;  that  it  also  has  debts  due  to  a  large  amount; 
that  the  said  newspapers  have  a  very  large  circulation,  and 
a  very  large  and  valuable  advertising  patronage,  and  that 
the  good  will  of  the  said  newspapers  is  of  very  great  value, 
and  constitutes  a  very  considerable  portion  of  the  capital 
and  property  of  the  said  association;  that  the  said  property 
of  the  association,  and  its  good  will,  are  of  far  greater  value, 
taken  together  and  as  a  whole,  than  they  would  be  if  separ- 
ated and  divided;  and  that  no  equitable  division  of  the  capi- 
tal and  property  of  the  said  association  can  be  made  without 
great  loss  to  the  persons  interested  therein,  excepting  by  a 
sale  thereof  and  a  division  of  its  proceeds  among  them,  in 
proportion  to  their  respective  interests. 

VIII.  That  being  desirous  of  discontinuing  his  connection 
with  the  said  association  as  a  partner,  on  account  of  the 
difficulties  existing  between  some  of  the  parties  as  aforesaid, 
and  to  dissolve  the  partnership  and  have  the  affairs  of  the 
association  put  into  liquidation,  on  the  and 

days  of  ,   19     ,  plaintiff  dissolved  the  partnership 

existing  between  himself  and  the  defendants,  by  serving 
upon  them  a  notice,  of  which  the  following  is  a  copy:  [Copy 
notice  of  dissolution  pursuant  to  provision  in  articles]. 

IX.  That  plaintiff  and  the  defendant  H.  J.  R.  are  now 
continuing  the  publication  of  the  said  newspapers  on  joint 
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account  of,  and  for  the  common  benefit  of,  the  persons  who 
own  the  said  capital  stock  and  property  of  the  association, 
until  the  property  of  the  said  association,  with  its  good  will, 
can  be  sold,  under  the  direction  of  a  receiver  to  be  appointed 
by  the  court,  or  until  the  court  shall  make  some  order  in 
relation  thereto. 
Wherefore,  plaintiff  demands  judgment  as  follows: 

1.  That  the  said  partnership  or  association,  under  the 
style  of  R.,  H.  &  Co.,  is  dissolved. 

2.  That  the  rights  of  the  plaintiff  and  defendants  re- 
spectively therein  be  declared,  and,  if  necessary,  that  any 
of  the  parties  to  this  action  may  interplead  for  the  purpose 
of  ascertaining  their  several  rights. 

3.  That  pending  this  action  a  receiver  be  appointed  of  the 
property,  rights  and  good  will  of  the  association,  with 
power  to  sell  and  dispose  of  the  same  for  the  benefit  of  all 
the  parties  to  this  action  entitled  thereto. 

4.  That  a  division  of  the  proceeds  of  such  property, 
rights,  and  good  will,  after  the  payment  of  all  just  debts 
of  the  association,  be  made  between  the  parties  entitled 
thereto,  in  the  proportion  of  their  respective  rights. 

5.  That  the  plaintiff  may  have  such  other  or  further  order 
or  relief  as  may  be  proper. 

II.  ACCOUNTING.16 

1560.  General  Form;  for  an  Accounting  by  One  Receiving 
Money  or  Property  in  Fiduciary  Capacity.17 

[Sustained  in  Tiffany  v.  Hess,  67  Misc.  258,  122  N.  Y. 
Supp.  482,  aff'd  125  N.  Y.  Supp.  1147.] 

16  An  action  on  an  account,  or  different  from  an  equitable  action 
for  a  debt  resting  in  account,  is  quite      for    an    accounting.     The   latter  is 

17  Where  partners  have  received  Misconduct  of  the  defendant  need 
money  in  such  fiduciary  capacity,  not  be  charged,  although  plaintiff 
plaintiff  may  sue  the  survivors  and  may  expect  to  establish  it  upon  the 
the  representatives  of  a  deceased  accounting;  such  misconduct  may 
partner  without  alleging  the  insolv-  be  proven  under  the  general  allega- 
ency  of  the  survivors.  Tiffany  v.  tions  showing  a  right  to  the  ac- 
Hess,  supra.  counting.     See  notes  to  Form  1562. 
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I.  [Set  forth  facts  showing  fiduciary  capacity  toward  plaintiff, 
as:]  ,3    That  during  the  period  between  about  the. 

day   of  ,    19     ,    and    the  day   of 

,  19  ,  the  defendant  acted  as  [attorney  for  this 
plaintiff]  in  an  action  [for  divorce]  which  plaintiff  brought 
against  [her  husband]. 

That  in  or  about  the  month  of  ,  19     ,  a  final 

decree  of  absolute  divorce  was  entered  in  plaintiff's  favor, 
but  that  no  provision  for  her  support  was  contained  therein ; 
that  the  said  defendant  herein  as  plaintiff's  attorney  re- 
ceived from  the  defendant  in  that  action,  or  some  one  acting 
in  his  behalf,  a  large  sum  of  money  or  property  for  the  use 

appropriate  where  defendant  stands 
in  a  relation,  or  is  under  a  contract, 
which  imposes  upon  him  the  affirm- 
ative duty  of  rendering  an  account 
and  substantiating  its  items.  The 
transactions  must  possess  the  ele- 
ments of  agency  and  trust  reposed, 
as  well  as  the  intrusting  to  defendant 
of  plaintiff's  property.  See  Schantz 
v.  Oakman,  163  N.  Y.  148;  Harle 
v.  Brennig,  131  App.  Div.  742,  116 
N.  Y.  Supp.  51. 

The  burden  is  on  plaintiff  to  prove 
that  defendant  is  under  a  duty  to  ac- 
count. This  is  to  be  done  at  the 
hearing,  and,  if  the  duty  is  made  out, 
an  interlocutory  judgment  requiring 
defendant  to  perform  this  duty  is 
awarded,  and  the  cause  then  pro- 
ceeds, usually  before  a  referee,  to 
have  the  account  taken  and  stated, 
and  in  this  part  of  the  case  the  bur- 
den is  on  defendant  to  render  and 
support  the  account,  as  it  has  been 
adjudged  to  be  his  duty  to  do.  Such 
a  cause  of  action  is  appropriate  for  a 
bill  in  equity,  and,  under  the  Code, 
for  an  action  of  an  equitable  nature; 
and  in  such  action  an  arrest  may  be 
granted  by  the  court  if  defendant  is 
a  non-resident,  or  is  about  to  de- 
part from  the  State,  and  thus  may 


render  the  desired  interlocutory  judg- 
ment fruitless.  (N.  Y.  Code  Civ 
Pro.,  §  550  )  An  interlocutory  judg- 
ment may  usually  be  enforced  by 
proceedings  for  contempt.  (Id.. 
§  1242.) 

An  action  upon  an  account,  or 
for  a  debt  resting  in  account,  is  an 
action  on  a  common-law  cause  of  ac-  - 
tion,  in  which  the  burden  is  on  the 
plaintiff  to  prove  not  only  his  right 
to  recover,  but  the  amount  also; 
and  the  cases  upon  an  account  in 
which  equity  has  jurisdiction  aro 
only  those  where  the  account  is  so 
complex  that  a  jury  is  not  a  fit  tri- 
bunal to  try  the  cause;  and  even  then, 
under  our  statutes  allowing  a  refer- 
ence of  such  causes,  it  is  discretionary 
for  a  court  of  equity  to  decline  to  ex- 
ercise its  concurrent  jurisdiction  and 
leave  the  plaintiff  to  an  action  of  a 
common-law  nature. 

18  General  allegations  of  the  de- 
fendant's fiduciary  relation  and  cus- 
tody of  property  of  the  plaintiff  are 
sufficient  in  this  action.  Bosko- 
witz  v.  Sulzbacher,  121  App.  Div. 
878,  106  N.  Y.  Supp.  865;  Pierce  v. 
McLaughlin  Real  Estate  Co.,  121 
App.  Div.  501,  106  N.  Y.  Supp. 
28. 
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of  the  plaintiff  in  lieu  of  alimony,  and  that  the  amount  so 
received -by  defendant  is  unknown  to  the  plaintiff,  but  that 
it  was  stated  by  him  to  be  sufficient  to  provide  for  her  an 
income  during  her  natural  life  equal  to  the  amount  there- 
tofore paid  her,  being  upward  of  dollars  per  week. 

That  thereafter  the  plaintiff  received  from  said  defendant 
at  irregular  intervals  certain  sums  of  money  for  her  support 
and  maintenance,  and  other  sums  were  expended  by  de- 
fendant in  her  behalf,  which  payments  and  expenditures 
were  continued  up  to  about  the  day  of  , 

19  ;  and  that  defendant  has  never  rendered  the  plaintiff 
any  account  of  his  receipts  and  disbursements  in  her  behalf 
nor  has  he  ever  presented  her  with  any  bill  for  his  services. 

Wherefore,  plaintiff  demands  judgment  that  defendant 
be  directed  to  render  to  plaintiff  a  just  and  full  accounting 
of  the  moneys  so  received  and  disbursed  by  him  on  behalf 
of  plaintiff,  and  that  plaintiff  have  judgment  against  de- 
fendant for  any  sum  or  balance  found  to  be  due  from  de- 
fendant; and  that  plaintiff  have  such  other  and  further 
relief  as  may  be  just  with  the  costs  of  this  action. 

1561.  The  Same,  another  Form,  where  Fiduciary  Collected 
Moneys  in  an  Official  Capacity.10 

I.  That  on  or  about  the  day  of  ,  19    , 

at  which  time  the  plaintiff  was  a  minor  of  the  age  of  about 
years,  letters  of  guardianship  were  duly  issued  by 
the  Court  of  the  county  of  ,  in  the  State  of 

,  appointing  the  defendant,  who  is  the  father  of 
the  plaintiff,  his  guardian,  with  authority  to  receive  and 
take  possession  of  all  his  property. 

19  From  Mitchell  v.  Mitchell,   170  are  set  forth  showing  that  complete 

App.  Div.  452,  156  N.  Y.  Supp.  76,  justice  cannot  be  had  in  the  surro- 

where  the  action  was  sustained.  gate's  court.     See  Ungrich  v.  Ball, 

Of  course  the  Supreme  Court  will  152  App.  Div.  824,  137  N.  Y.  Supp. 

not  entertain  an  action  for  an  ac-  722;    Borrowe   v.    Corbin,    31    App. 

counting  by  or"  against  an  appointee  Div.  172,  52  N.  Y.  Supp.  741  (aff'd 

of  the  surrogate's  court  of  the  State  on  opin.  below  in  165  N.  Y.  634. 
unless  special  facts  and  circumstances 
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II.  That   on   the  next   day,  to  wit,  the  day  of 

,  19     ,  the  defendant,  as  such  guardian,  received 
from  the  executors  of  the  will  of  one  M.  N.  the  sum  of 
dollars,  bequeathed  to  the  plaintiff. 

III.  That  the  defendant  thereafter  brought  the  money 
so  received  by  him  as  guardian  for  the  plaintiff  into  the 
State  of  New  York,  where  both  plaintiff  and  defendant  now 
reside. 

IV.  That  defendant  has  never  accounted  for  such  mon- 
eys, although  an  accounting  was  duly  demanded  by  plaintiff, 
after  he  attained  his  majority  and  prior  to  the  commence- 
ment of  the  action. 

Wherefore  [etc.,  as  in  Form  1560.] 

1562.  For  an  Accounting  after  Dissolution  of  Partnership.20 

[Allege  existence  of  copartnership,  as  in  Form  1553.] 
That  on  the  day  of  ,  19     ,  the  said  co- 

partnership became  dissolved  by  expiration  of  the  term 
fixed  in  the  co-partnership  agreement  for  its  continuance 
[or  otherwise  show  a  dissolution  to  have  taken  place]. 

That  upon  such  dissolution  said  co-partnership  sold  all  of 
its  assets,  of  every  nature  and  kind,  to  one  M.  N.,  for  the 
sum  of  dollars;  that  the  defendant,  as  a  member  of 

the  firm,  received  said  sum,  and  has  not  accounted  to  plain- 
tiff for  the  same,  but  has  used  some  portion  thereof  [but 
what  portion  is  to  plaintiff  unknown]  in  payment  of  the 
debts  of  the  said  co-partnership,  and  in  so  doing  has  acted 


20  Adapted  from  Child  v.  O'Rourke,  Cans,  155  App.  Div.  612,  140  N.  Y. 

122  App.  Div.  325,  106  N.  Y.  Supp.  Supp.  782. 

884,  where  it  was  held  surplusage  to  Such  an  action  will  lie  against  a 

charge   defendant    with    misconduct  non-resident    partner,    if   assets   are 

with   respect   to   his   administration  within  the  State.    Chesley  v.  Morton, 

of    assets,     since    such    misconduct  9  App.  Div.  461,  41  N.  Y.  Supp.  463. 

would    be    provable    upon    the    ac-  See  Form  1563  for  another  prec- 

counting    under    general    allegations  edent,  charging    a   misappropriation 

merely  showing  plaintiff's  right  to  by  defendant;  also,  Form  1564,  ask- 

the  accounting.    See,  also,  Tilton  p.  ing  an  accounting  after  dissolution  of 

.  a  special  partnership. 
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as  the  manager  of  the  business  of  said  firm  in  the  settle- 
ment of  its  affairs. 

That  although  plaintiff  has  heretofore  requested  defendant 
to  account  to  plaintiff  for  the  said  money  so  received  by 
him,  said  defendant  has  neglected  and  refused  so  to  do. 

Wherefore  plaintiff  demands  judgment  that  defendant 
be  directed  to  account  to  plaintiff  for  his  co-partnership 
dealings  and  transactions  [with  respect  to  said  sum  of 
dollars  received  by  him  upon  the  sale  of  its  assets], 
and  that  he  be  directed  to  pay  to  plaintiff  such,  if  any,  sum 
as  may  be  found  due  to  plaintiff  upon  such  accounting;  and 
that  plaintiff  have  such  other  and  further  relief  as  may  be 
just,  with  the  costs  of  this  action. 

1563.  Another  Form;  Charging  Appropriation  of  Assets 
by  Defendant,  and  Seeking  to  Restrain  Collection 
of  Further  Assets.21 

I.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  and  the  defendant,  Y.  Z.,  entered  into  co-partner- 
ship together,  under  the  firm  name  of  A.  B.  &  Y.  Z.,  for  the 
purpose  of  carrying  on  the  business  of  [painting]  upon  an 
equal  division  of  the  profits;  that  they  continued  to  carry 
on  business  together  as  such  partners  at               until  the 

day  of  ,   19    ,  when  said  firm  was  dis- 

solved, but  no  final  settlement  of  said  firm  accounts  between 
plaintiff  and  said  Y.  Z.  has  ever  been  had,  and  no  statement 
of  the  debts  and  credits  of  said  firm  was  ever  exhibited  to 
plaintiff;  that  said  Y.  Z.  took  and  has  ever  since  retained 
all  the  books  of  account  and  property  of  said  firm;  that  at 
the  time  of  said  dissolution  of  said  firm  there  were  debts 
against  said  firm,  and  said  firm  had  bills  against  various 
parties  which  had  never  been  settled;  that  said  Y.  Z.  has 
collected  the  assets  of  said  firm  and  has  paid  certain  of  its 
debts,  but  has  never  accounted  to  plaintiff  with  regard  to 
his  said  acts  and  transactions. 

II.  That  at  the  time  of  said  dissolution,  the  co-partner- 

21  Adapted  from  Jones  v.  Oexter,  130  Mass.  380. 
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ship  property,  aside  from  its  bills  against  various  parties, 
and  its  stock  of  tools,  etc.,  consisted  of  a  [one  thirty-second 
part  of  the  whaling  bark  Ocean  Rover,  of  said  ,  then 

at  sea,  and  one  thirty-second  part  of  her  outfits  and  the 
catchings  of  the  voyage  then  pending] ;  that  on  the  dissolu- 
tion of  said  firm,  said  [one  thirty-second  part  of  said  bark, 
outfit  and  catchings]  continued  to  be  the  property  of  plaintiff 
and  said  defendant,  Y.  Z. 

III.  That  on  or  about  the  day  of  ,  18  , 
while  in  the  prosecution  of  her  whaling  voyage^  and  having 
on  board  a  very  valuable  cargo  of  oil,  said  bark  was  captured 
and  totally  destroyed  by  the  insurgent  cruiser  Alabama, 
and  plaintiff  and  said  Y.  Z.  had  no  insurance  on  their  thirty- 
second  part. 

IV.  That  by  virtue  of  an  award  of  the  Court  of  Commis- 
sioners of  Alabama  Claims,  there  has  been  paid  to  said  de- 
fendant, Y.  Z.,  in  respect  of  plaintiff's  and  said  Y.  Z.'s  one 
thirty-second  of  said  vessel  and  her  outfits,  the  sum  of 

dollars,  and  there  has  also  been  paid  to  U.  V.,  of 
,   and  W.   X.,   of  ,   the  sum   of 

dollars  in  respect  of  the  total  cargo  and  catchings  of  said 
bark,  to  be  by  said  U.  V.  and  W.  X.  distributed  among  the 
owners  of  said  bark,  after  settlement  with  her  officers  and 
crew  and  payment  of  all  other  claims  and  demands  against 
said  cargo  and  catehings,  and  plaintiff  and  said  defendant, 
Y.  Z.,  will  be  entitled  to  one  thirty-second  of  what  shall  then 
remain  in  the  hands  of  said  U.  V.  and  W.  X. 

V.  That  said  sum  of  dollars,  in  respect  of  plain- 
tiff's and  said  Y.  Z.'s  one  thirty-second  of  said  vessel  and 
outfits,  was  received  by  said  Y.  Z.  on  ,  19  ,  and 
thereafterwards  plaintiff  requested  said  Y.  Z.  to  pay  him 
his  one-half  of  the  amount  so  received,  and  offered  to  pay 
all  charges  legally  incurred  in  collecting  the  same;  but  said 
Y.  Z.  utterly  refused  so  to  do,  and  claimed  the  whole 
amount  so  received  as  his  property,  and  pretended  that 
plaintiff  had  no  rights  whatever  in  said  sum,  and  also  in- 
formed plaintiff  that  he  claimed  the  whole  amount  that 
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should  be  due  from  said  U.  V.  and  W.  X.  in  respect  to  plain- 
tiff's and  said  Y.  Z.'s  one  thirty-second  of  proceeds  of  cargo 
and  catchings,  and  claimed  that  plaintiff  had  no  rights 
whatever  in  any  sums  paid  by  virtue  of  any  awards  of  said 
Court  of  Commissioners  of  Alabama  Claims  in  respect 
of  said  bark  Ocean  Rover. 

[Prayer  for  an  accounting,  appointment  of  receiver,  and  in- 
junction restraining  collection  of  the  unpaid  assets  by  defend- 
ant partner.] 

1564.  The  Same,  Charging  a  Special  Partner  with  Wrong- 
ful Withdrawal  of  his  Contribution  to  Capital.22 

I.  That  on  or  about  the  day  of  ,  19    , 

the  plaintiff  entered  into  a  co-partnership  with  the  defend- 
ants, by  an  agreement  in  writing,  for  the  purpose  of  carry- 
ing on  the  business  of  [stockbrokers  in  the  buying  and  selling 
of  stocks,  bonds,  and  other  securities  on  commission], 
such  co-partnership  to  commence  on  the  day  of 

,19     ,  and  to  terminate  on  the  day  of 

,    19     ;   that   the   plaintiff   agreed   to   contribute 
his  services  and  dollars  cash  to  the  business;  the 

defendant  J.  C.  A.  agreed  to  contribute  his  services  and  his 
seat  or  membership  in  the  Exchange,  the  value  of 

which  was  placed  at  dollars;  and  the  defendant 

F.  T.  W.,  in  and  by  said  articles  of  agreement,  became  a 
special  partner,  and  agreed  to  contribute,  and  did  contrib- 
ute, the  sum  of  dollars  special  capital  to  the  busi- 
ness, all  of  which  more  fully  appear  by  the  said  articles 
of  agreement,  hereto  annexed,  marked  Exhibit  "A,"  and 
made  a  part  of  this  complaint;  that  said  co-partnership 
terminated  on  the  day  of  ,  19  ,  by  limi- 
tation. 


22  While  as  against  a  general  part-  counting,   the  rule  is  probably  dif- 

ner,  where  a  right  to  an  accounting  ferent  as  to  a  special  partner  against 

is  shown  no  allegations  of  miscon-  whom   no    right    to    an   accounting 

duct  need  be  included  in  order  to  would  exist  unless  he  had  improperly 

establish  such  misconduct  on  the  ac-  come  into  possession  of  firm  assets. 


Actions  for  an  Accounting  1909 

II.  That  the 'defendant  F.  T.  W.,  at  divers  times  prior  to 
the  expiration  of  said  co-partnership,  wrongfully  and  un- 
lawfully drew  out  of  said  firm's  account  large  sums  of  money 
of  the  capital  of  said  co-partnership,  equal  in  the  amount 
to  the  amount  of  capital  agreed  to  be  contributed  by  him, 
by  which  the  co-partnership  and  plaintiff  suffered  large 
damage. 

III.  That  among  the  assets  of  the  said  firm  are  various 
and  divers  debts,  amounting  to  more  than  dollars, 
which  are,  as  plaintiff  is  informed  and  believes,  uncol- 
lectible. 

IV.  That  .the  various  claims  existing  in  favor  of  each 
co-partner  as  against  the  other  can  only  be  settled  by  an 
accounting,  and  that  such  accounting  will  show  the  balance 
due  each  co-partner  from  the  other,  and  that  no  accounting 
has  been  had  as  between  said  co-partners. 

V.  That  the  said  defendant  F.  T.  W.,  as  aforesaid,  drew 
out  from  said  firm's  account  large  sums  of  money,  which, 
according  to  said  articles  of  co-partnership,  he  had  no  law- 
ful right  to  draw,  thereby  impairing  the  capital  of  said  firm 
and  preventing  said  firm  from  carrying  on  its  proper  and 
legitimate  business,  although  the  expenses  thereof  continued, 
to  the  damage  of  the  plaintiff,  and  impairing  the  obligation 
of  this  plaintiff  and  the  defendant  J.  C.  A.  to  the  defendant 
F.  T.  W.  for  any  claim  which  the  said  defendant  F.  T.  W. 
might  have  on  any  subsequent  earnings  or  profits  of  the 
business. 

VI.  That  the  defendant  J.  C.  A.  is  made  a  party  defend- 
ant herein  because  he  declines  to  be  a  party  plaintiff. 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendants:  that  an  account  be  taken  of  all  the  said  co- 
partnership dealings  and  transactions  from  the  commence- 
ment thereof,  and  that  the  said  accounts  be  adjusted  as 
between  said  partners,  and  the  balance  due  each  as  from 
the  other  be  declared,  and  for  such  other  and  further  relief 
as  to  the  court  may  seem  just  and  proper,  with  the  costs  of 
this  action. 
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1565.  Against  Stockbrokers,  to  whom  Plaintiff  has  Ad- 
vanced Money  for  Investment  in  Securities.23 

I.  That  at  all  times  hereinafter  mentioned  defendants  were 
co-partners,  engaged  in  the  business  of  buying  and  selling 
stocks,  bonds,  and  other  securities,  as  stockbrokers,  upon 
margin  and  otherwise,-at  the  City  of 

II.  That  between  the  day  of  ,  19  , 
and  the  day  of  ,  19  ,  plaintiff  paid  over 
and  delivered  to  the  defendants,  as  his  stockbrokers  and 
agents,  for  and  upon  transactions  in  the  purchase  and  sale 
of  various  stock  and  bonds,  and  as  margins  on  the  plaintiff's 
orders  to  defendants  to  purchase  and  sell  such  various  se- 
curities, sums  of  money  aggregating  about  dollars; 
that  of  such  sums,  plaintiff  at  various  times  withdrew 
various  amounts  aggregating  the  sum  of  about 
dollars. 

III.  That  from  time  to  time  defendants  represented  and 
claimed  that  they  had  made  purchases  and  sales,  under 
and  in  execution  of  orders  therefor  given  by  plaintiff; 
that  on  or  about  the  day  of  ,  19  ,  defend- 
ants claimed  and  represented  to  plaintiff  that  they  had  in 
their  possession  and  held  for  plaintiff's  account  the  follow- 
ing shares  of  stock  [state]. 

IV.  That  thereafter  and  on  or  about  the  day  of 

,19  ,  defendants  claimed  and  represented  to 
plaintiff  that  .they  had  sold  such  stocks,  and  that  his  account 
was  closed,  and  that  the  moneys  so  deposited  by  plaintiff 
with  defendants  had  all  been  applied  by  them  and  was  ex- 
hausted. 

V.  That  thereupon  plaintiff  demanded  of  defendants  that 
they  account  to  him  upon  their  transactions  had  for  his 
account,  but  the  defendants  have  neglected  and  refused  so 
to  do,  or  to  render  to  plaintiff  any  •  statement  or  account 
whatsoever. 

23  Adapted     from     complaint     in      190  N.  Y.  540,  where  the  action  for 
Haight  v.  Haight  &  Freese,  112  App.      an  accounting  was  sustained. 
Div.  475,  98  N.  Y.  Supp.  471,  aff'd 
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VI.  [Charges  of  misconduct,  by  way  of  fictitious  purchases 
and  sales  were  included  in  the  precedent.]  2i 
Wherefore  [etc.,  demand  for  accounting  as  in  Form  1560]. 

1566.  By  Tenant  in  Common,  of  Land,  or  Crops,  where  Co- 
Tenant  has  Consumed  Substance  of  Joint  Estate,25 
or  has  Received  More  than  his  Share  of  Income 
Therefrom.26 

I.  That  at  the  times  hereinafter  mentioned  plaintiff  was 
the  owner  of  an  undivided  [one-half]  part  of  certain  lands 
[briefly  describe,  as:]  situated  in  the  Mining  Dis- 
trict in  the  County  of  and  State  of  and 
known  as  the  Mine,  and  that  the  defendant  was 
the  owner  of  the  remaining  [one-half]  part  thereof.27 

II.  [Where  plaintiff  charges  taking  of  substance  of  the 
property:]  That  between  about  the  day  of  , 
19  ,  and  the  day  of  ,  19  ,  the  defend- 
ant without  the  knowledge  or  consent  of  plaintiff  severed 

24  Misconduct   of   defendant   need  demurrer   that   equity  will  not   en- 

not  be  specifically   charged  in  this  tertain  an  action  between  them  for 

action,    although   plaintiff   may   ex-  an  accounting.     Niehaus  v.  Niehaus, 

pect  to  establish    it    upon  the  ac-  141  App.  Div.  251,  125  N.  Y.  Supp. 

counting.     Proof  thereof  will  be  ad-  1071.      The  correctness  of  this  deci- 

missible  under  the  allegations  show-  sion    has    been    questioned.    Maek- 

ing  a  right  to  the  accounting.     See  otter   v.   Maekotter,    74   Misc.   214, 

note  to  Form  1562.  131  N.  Y.  Supp.  815.    The  jurisdic- 

In   Prout   v.   Chisholm,    89   Hun,  tion  of  the  court  of  equity  is  concur- 

108,  34  N.  Y.  Supp.  1066  (ano.  dec.  rent,  and  in  the  absence  of  the  de- 

in  21  App.  Div.  54,  47  N.  Y.  Supp.  fense  of  an  adequate  remedy  at  law 

376),  plaintiff  charged  that  defend-  the    action    will    undoubtedly    lie; 

ant  brokers  had  reported  fictitious  should  such  defense  be  raised,  it  may 

transactions,  and  sought  to  recover  be  that  without  some  special   cir- 

the  money  deposited";  held,  that  the  cumstances  existing  a  court  of  equity 

action  was  in  fraud,  and  would  lie.  will  decline  jurisdiction,  and  remit 

26  Adapted    from    complaint    sus-  the  plaintiff  to  his  legal  action, 
tained   in   Abbey   v.    Wheeler,    170  27  The  lessor  and  lessee  under  a 

N.  Y.  122.  lease  of  a  farm  upon  shares  become 

26  Inasmuch  as  an  action  for  money  tenants   in   common   of   the   crops, 

had  and  received  will  he   by   one  and  an  action  for  an  accounting  will 

tenant  in  common  against  his  co-  lie  between  them.     Rice  v.  Peters, 

tenant  to  recover  plaintiff's  share  of  128  App.  Div.  776,  113  N.  Y.  Supp. 

rents  collected,  it  has  been  held  on  40. 
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from  said  lands  and  took  away  and  appropriated  to  his  own 
use  portions  thereof  consisting  of  [mineral  deposits]  of  the 
value  of  at  least  dollars. 

[Or  where  plaintiff  charges  the  receipt  of  rents  or  profits: 
That  during  the  years  ,  the  defendant  collected 

and  received  from  the  tenants  and  occupants  of  said  lands, 
all  of  the  rents  and  profits  thereof,  amounting  in  value  to  the 
sum  of  at  least  dollars.] 

III.  That  plaintiff  has  heretofore  duly  demanded  of  de- 
fendant that  he  account  to  plaintiff  for  [the  portion  of  said 
lands  so  taken  by  him — or,  the  said  rents  and  profits  so 
received  by  him]  and  account  to  plaintiff  for  any  and  all 
moneys  received  by  him  therefor  and  pay  over  to  plaintiff 
his  share  thereof,  but  defendant  has  refused  and  wholly 
failed  so  to  do. 

Wherefore,  plaintiff  demands  judgment  that  the  de- 
fendant be  required  to  account  [for  the  said  mineral  taken 
and  removed  from  said  lands,  and  for  any  sales  thereof] 
and  pay  to  plaintiff  his  due  proportion  thereof,  with  interest 
from  the  date  of  the  receipt  thereof,  'and  that  plaintiff  have 
such  further  relief  as  may  be  just  with  the  costs  of  this  ac- 
tion. 

1567.  By  Receiver,  or  other  Fiduciary,  for  a  Voluntary 
Accounting  with  Respect  to  his  Trust  Estate.28 

I.  [Allege  appointment  of  plaintiff,  as  receiver,  or  in  the 
official  or  fiduciary  capacity  in  which  he  is  seeking  to  account] 

II.  That  thereupon  plaintiff  duly  entered  upon  the  per- 
formance of  his  duties  as  such  [receiver],  and  thereafter  and 
continuously  to  the  present  time  has  acted  and  now  is 
acting  as  such  [receiver],  and  is  performing  the  duties  con- 
nected therewith. 

III.  That  all  of  the  defendants  herein  are  persons  in- 
terested in  the  property  or  funds  which  have  been  received 
by  plaintiff,  and  have  or  claim  to  have  some  interest  in  or 

28  See  Form  1670  for  precedent  trust  brings  an  action  to  state  and 
where   a   trustee   under   an   express      settle  his  account. 
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lien  upon  the  funds  or  property  now  in  plaintiff's  hands  as 
such  [receiver]. 

IV.  [Show  termination  of  trust,  or  such  a  situation  of  the 
trust  estate  as  makes  it  desirable  that  an  accounting  be  had.] 

V.  [Show  some  situation  revealing  that  an  accounting  cannot 
advantageously  or  properly  be  had  by  means  of  a  proceeding, 
thus  justifying  an  accounting  by  action,  as:]  That  since 
plaintiff's  appointment  as  aforesaid,  a  large  number  of  the 
persons  interested  have  died,  some  of  them  leaving  last 
wills  and  testaments  which  disposed  of  their  interests 
herein,  and  others  of  whom  died  intestate;  that  by  reason 
of  such  facts  plaintiff  cannot  safely  determine  who  are  en- 
titled to  the  funds  in  his  hands,  and  cannot  distribute  said 
funds  without  the  advice  and  instruction  of  this  court; 
that  plaintiff  has  made  parties  to  this  action  all  persons 
known  to  him  to  have  any  interest  in  said  funds,  but  some 
of  the  parties  in  interest  are  unknown  and  cannot  after  due 
diligence  be  ascertained,  and  they  are  made  parties  defend- 
ant as  unknown  persons. 

VI.  That  all  of  the  individual  defendants  named  herein 
are  of  full  age  [except,  etc.] 

Wherefore,  plaintiff  asks  judgment  that  as  [receiver  of 
— etc.,  or  other  trust  capacity]  he  may  be  permitted  to  file 
and  render  his  account  and  when  said  account  shall  have 
been  filed  that  the  same  may  be  judicially  settled  and 
allowed;  that  this  court-ascertain  and  determine  to  whom 
the  funds  in  the  hands  of  plaintiff  as  [receiver]  are  payable, 
and  in  what  proportions  and  amounts,  and  advise  and  in- 
struct plaintiff  with  reference  to  the  distribution  of  the  same 
and  direct  judgment  accordingly;  that  plaintiff  may  be 
allowed  his  commissions  as  [receiver],  and  the  costs  and  dis- 
bursements of  this  action,  and  may  have  such  other  and  fur- 
ther relief  as  may  be  just  and  equitable. 

1568.  For  Accounting   by  Reorganization   Committee   of 
Corporation;  Alleging  Breach  of  Trust. 

[Adapted   from   complaint   sustained   in   Mawhinney   v. 
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Bliss,  117  App.  Div.  255,  102  N.  Y.  Supp.  279,  aff'd  189 
N.  Y.  501.] 

I.  [Allegation  that  plaintiff  sues  on  behalf  of  himself  and 
others  similarly  situated,  as  in  Form  19.] 

II.  [Allege  corporate  capacity  of  any  defendants,  as  in  Form 

U-] 

III.  That  at  the  times  hereinafter  mentioned  plaintiff  was 
and  still  is  the  owner  of  [state  securities,  as]  shares 
of  stock  of  the  defendant  corporation. 

IV.  That  on  of  about  the  day  of  ,  19  , 
the  defendants  [names]  duly  executed  a  paper  styled  a  re- 
organization agreement,  a  copy  of  which  is  hereunto  an- 
nexed marked  A  and  made  part  of  this  complaint;  that  de- 
fendants caused  copies  thereof  to  be  sent  to  plaintiff  and 
the  other  holders  of  the  bonds  and  stock  of  said  defendant 
corporation,  as  well  as  to  all  [state  other  interests,  if  any, 
asked  to  participate  in  the  reorganization], 

V.  [Allege  what  plaintiff  did  in  reliance  on  the  reorganiza- 
tion agreement,  as:]  That  on  or  about  the  day  of 

,19  ,  plaintiff  duly  executed  said  agreement, 
and  deposited  with  the  defendant  trust  company  said  shares 
of  stock  owned  by  him  in  defendant  corporation;  that  be- 
fore and  after  such  execution  and  deposit  by  plaintiff,  nu- 
merous other  persons  executed  said  agreement,  and  deposited 
with  said  defendant  trust  company  shares  of  stock  as  well 
as  bonds  of  the  defendant  corporation  [and  refer  to  any  other 
securities  or  obligations  deposited],  the  exact  amounts  of 
such  securities  so  deposited  being  to  plaintiff  unknown. 

VI.  That  thereafter  and  in  accordance  with  the  proposals 
and  plan  of  said  organization  agreement,  said  individual 
defendants  took  possession  of  all  of  the  property  of  the  de- 
fendant corporation;  that  such  property  consisted  of  [briefly 
describe  its  character]. 

VII.  That  under  the  authority  of  said  reorganization 
agreement,  and  pursuant  to  the  powers  given  to  them  there- 
under, and  by  the  use  of  said  shares  of  stock  and  other  se- 
curities, said  individual  defendants  have  received  and  real- 
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ized  large  sums  of  money,  and  obtained  property  of  large 
valuer  which  should  have  been  held  and  administered  by 
them  for  the  plaintiff  and  other  depositors  under  said  re- 
organization agreement,  but  said  individual  defendants  have 
wasted  and  squandered  a  large  amount  of  said  money  and 
property,  and  have  used  and  expended  for  unauthorized 
and  unlawful  purposes  a  large  portion  of  the  balance  thereof; 
that  plaintiff  is  wholly  ignorant  of  the  amounts  of  money, 
and  of  the  other  property,  so  received  and  realized  by  said 
defendants,  and  of  that  which  they  have  so  wasted  and 
squandered,  and  of  that  used  by  them  for  unauthorized 
and  illegal  purposes,  and  is  ignorant  of  all  the  purposes  for 
which  said  defendants  have  used  said  money  and  other 
property,  and  of  the  particular  manner  in  which  the  same 
has  been  wasted  and  squandered;  but  plaintiff  alleges  that 
some  of  said  money  has  been  expended  for  [stating  some 
improper  use].29 

VIII.  That  said  individual  defendants  have  pledged  cer- 
tain of  the  said  shares  of  stock  and  other  corporate  securi- 
ties with  various  banks  and  other  corporations,  and  with 
persons  to  plaintiff  unknown,  and  have  thus  obtained  loans 
of  large  sums  of  money  by  the  use  of  which  in  speculation 
said  individual  defendants  have  realized  large  profits  which 
in  equity  belong  to  plaintiff  and  to  other  depositors  under 
said  agreement;  that  the  particulars  of  said  loans  and  specu- 
lations are  to  plaintiff  unknown. 

IX.  That  in  other  ways,  by  negligence  and  misfeasance, 
but  in  a  manner  to  plaintiff  unknown,  said  individual  de- 
fendants have  wasted  and  misapplied  other  portions  of  the 
property  which  they  have  thus  acquired,  and  depreciated 
the  value  of  the  shares  of  stock  and  other  securities  deposited 
with  them  as  aforesaid. 

X.  That  before  the  commencement  of  this  action  plain- 
tiff duly  demanded  of  said  individual  defendants  that  they 
account  for  their  acts  as  members  of  said  reorganization 

"A  bare  charge  of  waste  or  mismanagement  without  any  facts  whatever 
will  not  be  sufficient. 


1916  Abbott's  Forms  of  Pleading 

committee,  but  they  have  failed  and  refused  so  to  do,  and 
have  never  rendered  any  accounting  for  the  moneys  and  other 
property  received  by  them  under  the  said  reorganization 
agreement. 

Wherefore  plaintiff  demands  that  the  said  individual 
defendants  account  to  plaintiff  and  to  such  other  depositors 
under  said  agreement  as  may  come  in  and  contribute  to  the 
expenses  of  this  action,  for  all  of  their  acts  under  color  of 
said  reorganization  agreement,  and  for  all  profits  realized 
by  them,  and  for  all  acts  which  they  have  committed  by 
reason  of  the  deposit  of  said  stock  and  other  securities  as 
aforesaid;  and  that  plaintiff  have  such  other  and  further 
relief  as  may  be  just,  with  costs. 

1569.  Upon  a  Joint  Adventure;30  where  Defendant  has 
Taken  Title  to  the  Property,  under  Agreement  to 
Manage  and  Sell  Same,  and  to  Account  to  Plaintiff 
for  Net  Proceeds.31 

I.  That  on  or  about  the  day  of  ,  19  ,  one 
M.  N.  was  building,  in  the  city  of  ,  a  number  of 
houses  on  the  side  of  street,  bounded  and 
described  as  follows,  to  wit:  [description  of  premises]. 

II.  That  on  or  about  the  said  day  of  , 
19  ,  this  plaintiff,  under  a  contract  with  said  M.  N.  was 
furnishing  to  said  M.  N.  upon  said  buildings  [galvanized 
iron  work,  roofing  and  ranges],  and  the  defendant  was  fur- 

30  A  Joint  adventure  is  defined  in  question  and  then,  if  proper,  proceed 
Lobsitz  v.  Lissberger  Co.,  168  App.  with  the  accounting.  Misner  v. 
Div.  840,  154  N.  Y.  Supp.  556.  Strong,  181  N.  Y.  163. 

31  Form  adapted  from  complaint  in  In  Rice  v.  Peters,  128  App.  Div. 
White  v.  Rankin,  18  App.  Div.  293,  776,  113  N.  Y.  Supp.  40,  an  action 
46  N.  Y.  Supp.  228,  where  no  ques-  for  an  accounting  was  sustained 
tion  of  pleading  was  directly  in-  where  the  parties  had  entered  into  a 
volved.  See,  also,  Rauch  v.  Donovan,  joint  adventure  under  which  defend- 
126  App.  Div.  52,  110  N.  Y.  Supp.  ant  was  to  furnish  the  money  to 
990.  acquire  the  property  and  plaintiff's 

The  fact  that  defendant  denies  the  expenses  while  buying  it,  and  plain- 
plaintiff's  interest  or  joint  ownership  tiff  was  to  select  and  buy  the  prop- 
does  not  oust  the  equity  court  of  erty  and  put  it  in  condition  for 
jurisdiction;   it  may   determine   the  sale. 
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nishing  to  said  M.  N.  to  and  upon  said  building  [stone  work], 
and  that  said  M.  N.  at  said  time  was  indebted  to  both  said 
plaintiff  and  said  defendant  for  work  then  done  and  material 
furnished. 

III.  That  at  or  about  said  time  said  M.  N.  became  unable 
without  help  to  consummate  and  carry  forward  the  said 
buildings  to  completion;  that  thereupon  he  called  upon  this 
plaintiff  and  the  defendant  to  help  and  assist  him  in  and 
about  the  same,  and  that  thereupon  *t  was  agreed  between 
said  plaintiff  and  said  defendant  that  each  party  should 
advance  the  means  and  material  necessary  to  complete  the 
[five]  houses,  being  built  upon  the  premises  hereinabove 
described;  that  the  title  thereto  should  be  taken  in  the  name 
of  one  of  them  for  the  benefit  of  and  as  trustee  of  both,  and 
that  upon  sale  made  by  such  trustee  of  any  of  said  houses  he 
should  account  to  the  other  for  the  proceeds  obtained  there- 
for, and  there  should  be  paid  over  to  each  an  amount  in 
proportion  to  the  back  indebtedness  to  each  and  to  the 
amount  contributed  by  each;  that  in  pursuance  of  said  agree- 
ment, the  title  to  said  [five]  houses  and  lots  was  transferred 
from  said  M.  N.  to  the  defendant,  and  that  said  [defendant] 
agreed  to  and  has  acted  as  the  trustee  or  agent  of  this  plain- 
tiff and  of  himself  in  and  about  the  disposition  of  the  same 
and  the  management  thereof;  that,  pursuant  to  said  agree- 
ment, this  plaintiff  furnished  between  the  day  of 

,    19     ,    and   the  day   of  ,    19     , 

[moneys,  ranges,  roofing  materials,  labor  and  sevices]  as 
set  out  in  the  schedule  hereunto  annexed,  marked  Schedule 
"A,"  and  made  part  hereof,  amounting  to  dollars. 

IV.  That  plaintiff  is  informed  and  believes  that  the  de- 
fendant before  the  commencement  of  this  action  has  sold 
and  conveyed  the  said  [five]  houses  and  received  payment 
therefor;  that  defendant  has  refused  and  still  refuses  to 
account  to  this  plaintiff  for  the  proceeds  derived  from  said 
sale,  although  such  an  accounting  has  been  demanded,  or 
to  pay  over  to  this  plaintiff  any  of  the  proceeds  derived  by 
him  from  such  sale,  or  in  any  way  to  account  therefor. 
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V.  That  said  defendant  holds  in  his  hands  a  large  sum  of 
money  the  proceeds  of  the  sales  of  said  houses,  a  portion  of 
which  is  the  property  of  this  plaintiff,  which,  as  aforesaid, 
he  refuses  to  account  for  or  to  pay  over. 

Wherefore,  plaintiff  demands  judgment  as  follows: 

1st.  That  an  accounting  be  had  between  this  plaintiff 
and  this  defendant  of  his  actions  as  trustee  aforesaid. 

2d.  That  upon  the  completion  of  said  accounting  he  be 
decreed  to  pay  over  to  this  plaintiff  such  sum  as  shall  be 
ascertained  to  be  due  to  him  from  said  defendant. 

3d.  That  plaintiff  have  his  costs  and  disbursements  of 
this  action. 
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I.  FOR    CANCELLATION     OR    RESCISSION 

1570.  For  Rescission,  of  an  Executory  Contract,  and  for 
Repayment  of  Advances;  on  the  Ground  of  Fraud,  or 
of  Either  Fraud  or  Mistake.1 
[Sustained  in  Belknap  v.  Sealey,  14  N.  Y.  143.] 

I.  That  the  plaintiff,  on  or  about  the  day  of 

,  19     ,  bargained  with  the  defendant  to  buy  of  the 
defendant  a  tract  of  land  at  [briefly  designating  it], 

which  was  chiefly  valuable  for  the  purpose  of  dividing  into 
city  lots,  and  purchased  by  the  plaintiff  for  that  purpose, 
as  defendant  well  knew. 

II.  That  the  defendant  then  and  there  represented  to 
plaintiff  that  the  premises  contained  acres,  and 
induced  him  to  buy  the  said  premises  for  dollars; 
that  said  representation  was  false,  and  was  [either]  known  to 
defendant  to  be  false  when  made  [or  was  made  under  the 
mistaken  belief  that  it  was  true.] 

III.  That   plaintiff  relied  on  said  representations,  and 

1  This  form  of  pleading  fraud  or  Co.  v.  Astor,  67  A  pp.  Div.  595,  73 

mutual  mistake,  in  the  alternative,  N.  Y.  Supp.  966;  Williams  v.  TJ.  S., 

is  not  objectionable.     See  note  10  to  138  U.  S.  514. 
Form  1571,  and  Form  1598.     Garrett 
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believed  them  to  be  true,  and  agreed  to  buy  the  premises, 
and  paid  defendant  dollars,  [part  of]  the  purchase 

money,  therefor. 

IV.  That  the  said  premises  do  not  contain  acres, 
but  only  acres,  whereby  the  plaintiff  was  deprived 
of  all  the  benefit  and  advantage  which  he  otherwise  would 
have  derived  from  the  said  sale.2 

V.  That  plaintiff  elects  to  rescind  said  agreement  of  sale  3 
and  hereby  offers  to  release  and  discharge  defendant  from 
any  obligation  on  his  part  to  sell  said  premises  to  plaintiff 
[or  otherwise  offer  to  restore  the  benefits  received  by  plaintiff].  4 

[Or,  if  the  offer  has  been  made  and  refused,  may  allege: 
V.  That  on  or  about  the  day  of  ,  19    , 

and  as  soon  as  plaintiff  had  ascertained  that  the  said  repre- 
sentations were  untrue,5  he  notified  defendant  of  his  elec- 
tion to  rescind  said  agreement,  and  demanded  of  defendant 


2  A  complaint  for  rescission  is  not 
demurrable  because  no  damages  are 
alleged,  where  the  transaction  in- 
volved questions  of  control  of  a 
majority  of  corporation  stock.  John 
v.  Reynolds,  115  App.  Div.  647,  101 
N.  Y.  Supp.  293. 

3  Must  be  as  to  the  whole  contract, 
not  merely  as  to  a  part.  McNaught 
v,  Equit.  Life  Ass.  Soc,  136  App. 
Div.  774,  121  N.  Y.  Supp.  447. 

4  An  offer  of  restitution  in  the 
complaint  is  sufficient  in  the  action 
in  equity  for  rescission.  See  Callanan 
v.  Keeseville,  etc.,  R.  Co.,  199  N.  Y. 
268. 

Even  if  the  most  complete  right 
of  rescission  exists,  it  cannot  be 
exercised  without  a  return,  or  offer 
to  return,  benefits  received.  Joslyn 
v.  Empire  State  Degree  bf  Honor, 
204  N.  Y.  621;  Cox  v.  Stokes,  156 
N.   Y.  491 ;  see  note  17  post. 

There  is  a  distinction  between 
actions  brought  at  law  upon  a  re- 
scission, and  actions  brought  in 
equity  for  a  rescission,  in  the  respect 


that  in  the  latter  class  the  offer 
to  restore  may  be  made  in  the  com- 
plaint itself.  McGowan  v.  Blake, 
134  App.  Div.  165,  118  N.  Y.  Supp. 
905;  Gould  v.  Cayuga  County  Nat. 
Bank,  86  N.  y.  75;  Vail  v.  Reynolds, 
118  id.  297.  Where  the  party  elect- 
ing to  rescind  has  received  only 
what  he  must  be  deemed  entitled 
to  keep,  however  the  action  may  turn 
out,  an  offer  to  restore  is  not  an  es- 
sential allegation  in  his  complaint. 
Kley  v.  Healey,  127  N.  Y.  555; 
Staiger  v.  Klitz,  136  App.  Div.  874, 
122  N.  Y.  Supp.  107.  It  has  also 
been  held  that  where  plaintiff  is 
praying  for  general  relief  agreeable 
to  the  cause  made  out,  it  is  not  even 
essential  that  the  complaint  include 
an  offer  of  restoration.  Pritz  v. 
Jones,  117  App.  Div.  643,  102  N.  Y. 
Supp.  549.  See,  also,  note  to  Form 
1580. 

6  Plaintiff  must  act  promptly  in 
disaffirmance.  See  Davis  v.  Levering, 
168  App.  Div.  78,  153  N.  Y.  Supp. 
772,  and  cases  cited. 
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a  return  of  said  dollars,  and  offered  to  release  and 

discharge  him  from  any  agreement  on  his  part  to  sell  said 
premises  to  plaintiff;  that  defendant  refused  and  still  re- 
fuses either  to  accept  said  release  or  to  pay  back  said  sum.] 
Wherefore,  the  plaintiff  demands  judgment: 

1.  For  dollars,   with  interest  from  the 
day  of                ,  19     . 

2.  That  the  said  agreement  of  purchase  and  sale  be  de- 
livered up  and  canceled. 

3.  For  such  other  and  further  relief  as, may  be  just  and  the 
costs  of  this  action.6 


1571.  To  Cancel  a  Contract  for  Fraud; 7  in  Representa- 
tion of  Character  of  Instalment.8 
I.  That  on  or  about  the  day  of  ,  19    , 


0  In  this  form  of  action  plaintiff 
cannot  have  a  lien  for  his  payment 
on  account  of  the  purchase  money. 
Davis  v.  Rosenweig  Realty  Co.,  192 
N.  Y.  128;  Goodman  v.  Schwab, 
136  App.  Div.  583,  121  N.  Y.  Supp. 
69. 

7  In  imputing  fraud,  the  term  itself 
need  not  be  used,  if  the  facts  stated 
amount  to  it.  Warren  v.  Union 
Bank,  157  N.  Y.  259;  Townsend  v. 
Meyers,  134  App.  Div.  540,  119  N.  Y. 
Supp.  478.  On  the  other  hand,  the 
facts  showing  fraud  must  be  alleged, 
and  in  the  absence  of  such  facts,  a 
charge  of  fraud  is  ineffectual.  Plain- 
tiff must  state  what  the  facts  or 
intentions  were  so  that  the  court 
may  see  whether  they  are  fraudulent 
or  not;  his  characterization  of  them 
as  such  is  not  sufficient.  Knowles 
v.  City  of  New  York,  176  N.  Y.  430; 
Van  Weel  v.  Winston,  115  U.  S. 
228;  Wood  v.  Amory,  105  N.  Y. 
278;  Ellis  v.  Keeler,  126  App.  Div. 
343,  110  N.  Y.  Supp.  542;  Woolsey 
v.  Sunderland,  47  App.  Div.  86,  62 
N.  Y.  Supp.  104. 


For  example,  it  is  insufficient  to 
allege  that  the  property  was  "falsely 
and  fraudulently  obtained  from  (an 
incompetent)  by  trick  or  device,  or 
deception  or  otherwise,  and  while 
he  was  helplessly  intoxicated." 
Woolsey  v.  Sutherland,  supra.  To 
allege  that  a  claim  was  "wholly 
fictitious,  invalid  and  fraudulent," 
and  that  a  judgment  obtained  thereon 
was  "collusive,  fraudulent  and  void," 
presents  nothing  but  legal  conclu- 
sions. N.  Y.,  etc.,  Transp.  Co.  v. 
Tyroler,  25  App.  Div.  161,  48  N.  Y. 
Supp.  1095. 

The  same  requirements  apply  when 
the  pleader  seeks  to  charge  over- 
reaching conduct,  or  unfair  ad- 
vantage taken,  or  undue  influence. 
See  Ellis  v.  Keeler,  126  App.  Div. 
343,  110  N.  Y.  Supp.  542. 

8  This  form  is  adapted  from  Day 
v.  Day,  95  App.  Div.  122,  88  N.  Y. 
Supp.  504,  and  Johnson  v.  Wetmore, 
12  Barb.  (N.  Y.)  433.  Fraud  of  the 
character  here  charged  relates  not 
to  the  contract,  but  to  the  instru- 
ment   which   purports   to   represent 
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the  plaintiff  was  the  owner  of  certain  premises  in  the  city  of 
,  county  of  [briefly  describing  it]. 

II.  That  the  plaintiff  was  then  old,  viz.,  of  the  age  of 

years,  and  infirm  and  blind,  and  by  reason  thereof 
incapacitated  from  attending  properly  to  business; 9  that 
the  defendant  on  that  day  well  knew  the  plaintiff's  con- 
dition, and  fraudulently  taking  advantage  of  the  plaintiff's 
said  incapacity  and  blindness,10  procured  him  to  sign  a  cer- 
tain writing,  without  paying  him  any  consideration  there- 
for,11 and  which  writing  defendant  falsely  and  fraudulently 
represented  to  be  a  mere  matter  of  form,  and  for  the  pur- 
pose of  [briefly  state]. 

III.  That  [the  plaintiff  thereafter,  and  on  or  about  the 

day  of  ,   19     ,  applied  to  the  defendant 

for  said  writing,  or  for  information  as  to  the  contents  thereof, 
but  the  defendant  refused  to  allow  plaintiff  to  see  said  writ- 
ing, or  to  give  him  any  information  concerning  the  same; 
that,]  as  the  plaintiff  is  now  informed  and  believes,  the  said 
writing  is  under  seal,  and  is  a  deed  of  said  premises,  and  pur- 


the  contract,  and  will  enable  plaintiff  obtained   without    consideration,    or 

to  avoid  the  deed  at  law.     Smith  v.  without  understanding  its  force  and 

Ryan,  191  N.  Y.  452.    If  a  considera-  effect,  or  as  collateral  security.     See 

tion    was   given,    its    return   is   not  Hasberg    v.    Moses,    81    App.    Div. 

necessary  before  suing  at  law.     Wil-  199,  80  N.  Y.  Supp.  867. 

cox  v.  Am.  Teleg.,  etc.,  Co.,  176  id.  When  plaintiff  is  seeking  a  can- 

115.    If  plaintiff  requires  a  surrender  cellation  or  rescission,  or  a  reforma- 

of  the  writing  or  other  specific  re-  tion  of  a  contract,  he  may  allege  in 

lief  against  the  transaction,  he  must  the  alternative  that  the  contract  was 

of  necessity  resort  to  equity;   then  obtained,   or  a  clause  was  inserted 

he  should  offer  to  restore  the  con-  or  omitted,  through  mutual  mistake, 

sideration  paid,  if  any.  or    through    fraud    on    defendant's 

9  That  such  allegations  are  relevant  part  and  mistake  on  his  own.  Chris- 
and  proper,  see  Parish  v.  Juckett,  topher,  etc.,  Ry.  Co.  v.  23d  St. 
147  App.  Div.  424,  131  N.  Y.  Supp.  Ry.  Co.,  78  Hun,  462,  29  N.  Y. 
715  Supp.  233,  aff'd  149  N.  Y.  51;  see, 

10  Plaintiff  may  also  charge  undue  also,  notes  to  Forms  1570  and 
influence  in  obtaining  the  deed,  in  1598. 

the  alternative.     Howarth  v.  How-  u  Of  course  such  consideration  as 

arth,  67  App.  Div.  354,  73  N.  Y.  plaintiff  has  actually  received  should 

Supp.   785.     Or,   he  may  charge  in  be  alleged,  and  plaintiff  should  offer 

addition  to  fraud  that  the  deed  was  to  restore.    See  Form  1570  and  notes. 
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ports  to  convey  the  same,  or  some  interest  therein,  to  the 
defendant;  [and  that  defendant  procured  and  intends  to  use 
the  same  for  his  own  benefit,  and  to  the  fraud  and  prejudice 
of  the  plaintiff.]  ,2 

Wherefore,  plaintiff  asks  judgment  that  the  defendant 
surrender  said  writing,  and  that  the  same  be  cancelled;  that 
the  same  be  adjudged  void  and  of  no  effect,  and  cancelled 
of  record,  if  recorded,  and  that  plaintiff  have  such  other  and 
further  relief  as  may  be  just,  with  the  costs  of  this  action. 

1572.  To  Procure  a  Reconveyance  to  Plaintiff  of  Premises 
Conveyed  by  him  to  Defendant  under  Fraudulent 
Representations. 

[Sustained  in  Palmer  v.  Searing,  12  N.  Y.  State  Rep.  559.] 

I.  That  on  the  day  of  ,  19  ,  plaintiff 
was  the  owner  in  fee  of  the  following  described  premises: 
[description]. 

II.  That  for  years  prior  to  said  date,  the  defend- 
ant Y.  Z.  was  engaged  in  the  business  of  ,  in  the 
city  of 

III.  That  on  or  about  said  date,  the  defendant  Y.  Z., 
with  intent  to  deceive  and  defraud  plaintiff  and  her  son,  the 
defendant  W.  X.,  and  to  obtain  the  aforesaid  land  from  the 
plaintiff,  and  to  induce  her  said  son  to  enter  into  a  co- 
partnership with  him,  falsely  and  fraudulently  represented 
to  plaintiff  and  to  the  defendant  W.  X.  that  his  said  business 
was  a  profitable  business;  that  the  assets  on  that  day  were 
at  least  dollars;  that  it  was  producing  an  annual 
profit  of  more  than  dollars  [or,  otherwise  state  the 
representations,  as  in  an  action  for  deceit;  see  those  forms].1* ' 

12  It  is  not  necessary  to  allege  or  establishing  plaintiff's  right  to  cancel 

show  a  threatened  or  attempted  en-  their  various  interests  must  be  spe- 

forcement  of  a  contract  which  one  cifically  alleged.    To  allege  that  they 

has  been  induced  by  fraud  to  enter  obtained    these    interests    "in   bad 

into.    Pruyn  v.  McCreary,  105  App.  faith''  is  insufficient.    See  Davidson 

Div.  302,  93  N.  Y.  Supp.  995,  aff'd  v.  Buchanan,  164  App.  Div.  352,  149 

182  N.  Y.  568.  N.  Y.  Supp.  640. 

If  subsequent  purchasers  and  in-  u  An  oral  false  representation  of  an 

cumbrancers    are    joined,    the   facts  existing  intent  to  use  the  premises 
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IV.  That  plaintiff  and  the  defendant  W.  X.  relied  upon  the 
said  representations,  and  believed  them  to  be  true;  that 
plaintiff  was  thereby  induced  and  did  convey  her  said  real 
property  to  her  said  son,  the  defendant  W.  X.,  for  the  pur- 
pose of  turning  the  same  over  by  deed  to  the  defendant 
Y.  Z.,  in  payment  for  an  interest  in  said  co-partnership 
then  agreed  to  be  formed  by  the  defendants;  that  the  de- 
fendant W.  X.  thereafter  deeded  said  property  to  the  de- 
fendant Y.  Z.  for  the  consideration  of  an  interest  in  his  said 
business. 

V.  That  the  representations  so  made  by  the  defendant 
Y.  Z.  were  false,  and  known  to  him  to  be  false  when  made; 
[that  said  business  had  no  assets  except— state—  of  the  value 
of  not  more  than  dollars,  and  was  not  a  prosperous 
business,  and  produced  no  annual  or  other  income  whatso- 
ever.] 

VI.  That  at  the  time  of  the  making  of  said  deed  by  plain- 
tiff to  the  defendant  W.  X.,  and  of  the  making  of  said  co- 
partnership, it  was  agreed  by  the  defendants  that  the  de- 
fendant W.  X.  should  pay  to  plaintiff,  in  consideration  for 
such  deed,  the  sum  of  dollars  out  of  the  first  profits 
of  the  said  co-partnership;  that  said  defendant  W.  X.  is 
wholly  without  property  or  means  to  pay  plaintiff  said  sum, 
and  no  part  thereof  has  been  paid  to  plaintiff. 

VII.  That  prior  to  the  commencement  of  this  action, 
plaintiff  requested  that  the  defendants  convey  to  her  the 
said  premises,  but  defendants  refused  and  continue  to  re- 
fuse so  to  do. 

Wherefore,  plaintiff  demands  judgment:  That  it  be 
adjudged  that  [said  deed  from  the  defendant  W.  X.  to  the 
defendant  Y.  Z.  is  fraudulent  and  void,  and  conveys  no 
interest  to  the  defendant  Y.  Z.; 14  that]  the  defendant  W.  X. 
make  and  deliver  to  plaintiff  a  reconveyance  of  said  prem- 

for  certain  purposes,  made  to  induce  '*  Such  an  adjudication  would  of 

the  sale,  will  sustain  the  action.    See  course  render  unnecessary  a  recon- 

Adams  v.  Gillig,  199  K.  Y.  314,  aff'g  veyance. 
131App.Div.494,115N.Y.Supp.999. 
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ises;  that  the  defendant  Y.  Z,  account  to  plaintiff  for  any 
rents  and  profits  collected  by  him,  and  that  plaintiff  may 
have  such  other  and  further  relief  as  may  be  just,  with 
costs  of  the  action. 

1573.  The  Same,  of  an  Executed  Contract  n  on  the  Ground 
of  Fraudulent  Misrepresentations ;  and  to  Obtain  a  Re- 
conveyance of  Property  which  Defendant  Obtained, 
under  an  Agreement  for  an  Exchange  of  Lands.16 

I.  [Allege  description,  ownership  and  possession  of  plaintiff 
in  the  real  and  personal  property  which  was  exchanged,  at 
date  of  contract,  and  the  value  of  each.] 

II.  [Allege  description  and  ownership  by  defendant  of  the 
property  exchanged  by  him  at  that  time.] 

TII.  That  the  said  defendant,  on  or  about  the  said 
day  of  ,  19     ,  proposed  to  this  plaintiff  to  exchange 

with  the  plaintiff  said  acres  of  land  so  owned  by 

him  in  the  State  of  ,  for  the  above-mentioned  real 

estate  and  personal  property  belonging  to  this  plaintiff,  situ- 
ate in  the  village  of  ,  aforesaid. 

IV.  That  in  order  to  induce  the  said  plaintiff  to  make  such 
exchange,  the  said  defendant  falsely  and  fraudulently  rep- 

15  Equity    will    not    entertain    an  Auto  Co.,  164  App.  Div.  183,  149  N. 

action  to  declare  the  rescission  of  an  Y.  Supp.  693. 

executed    transaction    unless    a    de-         16  From  Hammond  v.  Pennock,  61 

cree     declaring    such     recission    is  N.  Y.  145,  and  Daiker  v.  Strelinger, 

essential  to  the  suitor's  protection.  28  App.  Div.  220,  50  N.  Y.  Supp. 

The  necessity  for  a  rescission  may  1074,  where  plaintiff  obtained  judg- 

arise,  under  a  great  variety  of  con-  ment  for  the  rescission  of  the  contract 

ditions,  where  the  transaction  in  one  and   a   restoration   of   his   property 

or  more  of  its  elements  is  still  exec-  on    his    relinquishing    to    defendant 

utory.      If,  however,   nothing   exec-  the  lands  exchanged;   plaintiff  also 

utory   remains  an  action  to  declare  had  judgment  for  the  value  of  the 

a    rescission,   even  though  fraud  is  property  with  which  the  defendant 

proved,    does   not   lie  as  of   course,  had  previously  parted. 
Wherever  a  matter  respects  only  a         Where   the   object   of   the   action 

sale   of    personal   chattels,   and   lies  is  to  rescind  and  secure  the  purchase 

merely  in  damages,  the  remedy  is  at  money    paid,    the    action    must    be 

law  only.    See  Schank  v.  Schuchman,  brought  in  the  county  where  the  land 

212  N.  Y.  352;  Walter  v.  Garland  lies.     Birmingham    v.    Squires,    139 

App.  Div.  129,  123  N.  Y.  Supp.  906. 
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resented  and  stated  to  the  plaintiff  [set  forth  the  representa- 
tions in  detail,  as:]  that  the  said  acres  of  land  were 
of  great  value,  owing  to  its  location  and  to  its  being  covered 
with  a  large  growth  of  valuable  pine  timber;  that  the  said 
lands  had  been  and  were  located  and  taken  up  by  his  (de- 
fendant's) brother  about               years  ago,  on  account  of 
their  being  such  valuable  pine  timber  lots;  that  he  (the  de- 
fendant) had  paid  the  taxes  thereon  ever  since;  that  the  said 
lands  were  of  the  very  best  pine  timber  lands  ih  the  State, 
and  that  they  were  all  covered  with  the  best  quality  of  pine, 
of  large  size,  tall  and  straight  and  sound,  and  of  the  best 
quality  in  every  respect;  that  there  were  trees  on  every  acre 
of  it  that  were  worth  each,  where  they  stood,  more  than  he 
asked  per  acre  for  the  land,  and  that  there  were  at  least 
millions  of  feet  of  pine  timber  on  the  said  lands; 
that  the  said  lands  were  situate  on  one  side  along  a  branch 
of  the                river;  that  said  branch  of  river  ran 
along  and  across  a  portion  of  said  lands;  that  there  was 
plenty  of  water  in  such  branch  to  run  the  largest  logs  and 
spars;  that  it  was  wide  and  deep  enough  for  that  purpose, 
and  that  his  brother,  when  he  located  and  entered  the  lands, 
examined  with  special  reference  to  the  capabilities  of  said 
river,  and  found  that  there  was  sufficient  water  for  running 
spars  or  logs  of  any  size,  and  they  could  be  run  any  time  in 
the  summer,  when  other  streams  were  so  low  that  logs  could 
not  be  run;  that  the  land  was  hard  and  dry,  easy  to  get 
around  upon  for  lumbering  purposes,  and  that  there  was  no 
swamp  nor  marsh  land  upon  it. 

V.  That,  relying  upon  the  truthfulness  of  the  said  state- 
ments and  representations,  and  having  no  personal  knowl- 
edge of  the  condition,  situation,  quality  or  value  of  the  said 
lands,  but  induced  by  his  faith  in  the  truth  of  such  state- 
ments and  representations  in  relation  thereto,  plaintiff 
agreed  with  the  said  defendant,  to  exchange  his  said  real 
estate  and  personal  property  at  aforesaid,  for  the 

said  lands  of  the  said  defendant  in  ,  and  on  or  about 

the  day  of  ,  19    ,  entered  into  a  written 
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contract  with  the  said  defendant,  under  seal,  duly  executed 
by  the  plaintiff  and  defendant,  whereby  the  plaintiff  agreed 
to  convey  to  the  defendant  his  said  real  estate,  situate  in 
aforesaid,  and  to  sell  and  deliver  to  him  the  said 
personal  property  hereinbefore  mentioned  and  referred  to, 
in  fee  and  absolutely,  and  the  defendant  covenanted  and 
agreed  to  convey  to  him,  said  plaintiff,  in  payment  therefor, 
the  said  acres  of  land  above  mentioned  and  referred 

to;  that  the  said  written  agreement  is  in  the  words  and  figures 
following:  [Copy  of  agreement  set  forth}. 

VI.  That,  in  pursuance  of  said  written  agreement,  plain- 
tiff afterwards,  and  on  or  about  the  day  of  , 
19  ,  executed  and  delivered  to  the  defendant  a  deed  of 
conveyance  of  his  said  real  estate,  in  fee,  and  sold  and  de- 
livered to  the  defendant  the  personal  property  mentioned 
in  the  said  contract,  and  the  defendant,  in  pursuance  of  such 
agreement,  executed  and  delivered  to  this  plaintiff  a  deed 
of  conveyance  of  the  said  land  in  ,  mentioned  in 
said  contract. 

VII.  That  the  said  defendant  entered  into  possession  of 
the  real  estate  and  personal  property  conveyed  and  delivered 
to  him  by  plaintiff  as  aforesaid,  and  is  still  in  possession,  use 
and  occupation  thereof,  except  certain  portions  thereof  which 
he  has  since  sold  or  conveyed  away. 

VIII.  That  at  the  times  such  contract  and  conveyance 
were  executed  by  this  plaintiff  with  and  to  the  defendant  as 
aforesaid,  plaintiff  was  wholly  ignorant  of  the  condition, 
situation  or  value  of  the  said  acres  of  land  so  owned 
by  the  defendant,  and  entered  into  said  contract  and  made 
the  said  conveyance  relying  solely  upon  the  good  faith  and 
truthfulness  of  the  statements  and  representations  so  as 
aforesaid  made  by  the  defendant  in  relation  to  the  situation, 
condition  and  value  of  the  said  acres  of  land,  and 
of  the  quantity  and  quality  of  the  pine  timber  thereon. 

IX.  That,  since  the  making  of  the  said  contract  and  con- 
veyance, and  the  sale  to  defendant  of  his  said  real  estate  and 
personal    property,    as   hereinbefore   stated,    plaintiff    has 
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ascertained  and  alleges  that  such  representations  and  state- 
ments, so  as  aforesaid  made  by  the  said  defendant  in  regard 
to  the  location,  condition,  situation  and  value  of  the  said 
acres  of  land  and  of  the  timber  thereon,  were 
wholly  false,  and  were  known  to  the  defendant  to  be  false 
when  made  by  him,  and  the  plaintiff  alleges  that  the  same 
were  made  by  the  defendant  with  the  intent  to  cheat  and 
defraud  the  plaintiff  out  of  his  said  real  estate  and  personal 
property. 

X.  That  ther,e  is  no  pine  timber  on  the  said  acres 
of  land,  nor  any  other  timber  of  any  value  whatever;  that 
the  land  is  not  high  or  dry  land,  but  is  low,  wet,  marshy, 
swamp  land;  that  it  is  what  is  known  as  the  State  swamp 
land;  that  it  was  not  located  and  entered  by  the  defendant's 
brother  years  ago,  on  account  of  the  timber  upon 
it,  but  was  entered  by  the  defendant  himself  in  the  year 
19  ;  that  the  defendant  has  never  paid  any  taxes  upon  it; 
that  there  is  no  river  or  stream  of  water  of  any  size  sufficient 
to  float  a  saw  log  or  spar  within  miles  of  it;  that  the  total 
value  of  the  whole  acres  does  not  exceed 
dollars. 

XI.  That  in  making  the  exchange,  as  hereinbefore  stated, 
the  said  acres  were  represented  by  the  defendant 
to  be  worth  more  than  dollars  an  acre,  but  in  the 
exchange  they  were  estimated  and  valued  at  dollars 
per  acre,-  when  in  truth  and  in  fact  they  were  not  worth 
to  exceed               dollars  per  acre. 

XII.  That  after  he  discovered  the  fraud  that  had  been 
practiced  upon  him  by  the  defendant  as  above  set  forth,  and 
the  worthlessness  of  the  said  lands,  and  on  or  about 
the  day  of  ,  19  ,  plaintiff  offered  to  de- 
fendant to  reconvey  to  him  the  said  real  estate,  and  de- 
manded of  said  defendant  a  reconveyance  of  the  real  estate 
and  the  return  of  the  personal  property  so  conveyed  and 
transferred  to  him  by  this  plaintiff,  or  so  much  thereof  as  ■ 
he  had  not  conveyed  away  or  disposed  of,  and  that  he  pay 
over  to  the  plaintiff  whatever  moneys  he  might  have  received 
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on  the  sale  of  any  of  the  said  property,  and  to  assign  and 
transfer  to  him  any  contracts  or  securities  which  he  might 
have  or  hold,  arising  from  or  resulting  from  the  sale  of  such 
property,  all  of  which  the  defendant  refused  to  do.17 

XIII.  That  the  defendant  has  sold  and  disposed  of  a  part 
of  the  property,  so  conveyed  and  transferred  by  him  to  this 
plaintiff  as  aforesaid,  and  has  received  therefor  in  money, 
or  in  obligations  and  contracts  for  the  payment  of  money 
at  a  future  day,  about  dollars,  and  that  the  balance 
of  the  property  remains  in  his  hands  undisposed  of,  and  is  of 
the  value  of                dollars. 

XIV.  That  plaintiff  has,  in  nowise,  directly  or  indirectly, 
incumbered  or  in  any  way  disposed  of  any  of  the  property 
conveyed  to  him  by  the  defendant,  as  hereinbefore  set  forth, 
nor  has  there  accrued,  nor  is  there  now  existing,  any  lien 
or  incumbrance  on  said  property  or  any  portion  thereof, 
arising  by  or  through  the  plaintiff,  or  by  reason  of  any  act 
of  his. 

XV.  That  ever  since  he  discovered  the  falsity  of  the  said 
representations  so  made  by  the  defendant,  and  the  frauds 
practiced  upon  him  by  the  said  defendant  as  hereinbefore 
stated,  plaintiff  has  always  been  ready  and  willing,  and  still 
is  ready  and  willing,  and  hereby  offers,  to  reconvey  to  the 
defendant  all  the  real  estate  so  as  aforesaid  conveyed  by 
him  to  this  plaintiff,  free  from  all  liens  or  incumbrances  ♦ 
thereon  created  or  accruing  by  or  through  this  plaintiff  in 
any  manner  whatever. 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant:  That  the  said  contract  so  as  aforesaid  executed 


17  This  prior  offer  of  restoration  is  for  rescission.     Maas  v.  Rosenthal, 

not  necessary;  it  is  sufficient  to  make  125  App.  Div.  452,  109  N.  Y.  Supp. 

the  off er  in  the  complaint.    McGowan  917. 

v.   Blake,    134  App.   Div.    165,    118         Having  tendered  a  return  of  the 

N.  Y.  Supp.  905;  and  see  note  on  property    received   from    defendant, 

•this  point  to  Form  1570.  plaintiff  may  properly  occupy  and 

If  plaintiff  has  consumed  a  part  use  it  pending  the  action.     Keefuss 

of   the   property   received  from   de-  v.  Weilmunster,  89  App.  Div.  306, 

fendant,  he  has  no  right  of  action  85  N.  Y.  Supp.  913. 
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between  this  plaintiff  and  the  defendant,  and  the  convey- 
ances executed  under  and  in  pursuance  of  the  same,  by  and 
on  the  part  of  this  plaintiff,  and  by  and  on  the  part  of  the 
defendant,  be  annulled,  declared  void  and  set  aside;  or,  that 
this  plaintiff  execute  and  deliver  to  the  defendant  a  recon- 
veyance of  all  the  lands  in  and  conveyed  to  him  as 
aforesaid  free  and  clear  from  all  liens  or  incumbrances 
thereon,  created  by  or  through  him,  and  that  the  defendant 
reconvey  to  the  plaintiff,  in  like  manner,  all  the  real  estate 
so  conveyed  to  him,  the  defendant,  as  hereinbefore  stated, 
or  so  much  thereof  as  he  has  not  conveyed  away,  and  deliver 
back  into  his,  the  plaintiff's,  possession  all  the  personal 
property  so  sold  and  delivered  to  him  by  the  plaintiff,  or 
so  much  thereof  as  remains  in  his  possession,  and  that  the 
defendant  pay  to  the  plaintiff  the  value  of  so  much  "of  the 
said  real  and  personal  property  as  may  have  been  sold  or 
conveyed  away  by  him,  the  said  defendant,  and  that  the 
defendant  pay  the  value  of  the  use  and  occupation  of  the 
said  property  while  the  same  has  been  in  his  possession;  or 
for  such  other  different  decree,  judgment  or  relief  as  the 
court  shall  deem  just,  together  with  the  costs  of  this  action. 

1574.  For  Relief  against  Fraud  in  Refusing  to  Execute  a 
Declaration  of  Trust;  Where  Defendant  had  Obtained 
Deed  under  a  Promise  so  to  do. 

[Sustained  in  Wall  v.  Hickey,  112  Mass.  171.]  18 
I.  That  on  or  about  the  day  of  ,  19     , 

one  M.  N.,'the  father  of  plaintiffs,  was  seized  in  fee  simple 
of  a  certain  parcel  of  land  situate  in  ,  then  and  at 

all  times  thereafter  of  the  value  of  at  least  dollars, 

and  bounded  and  described  as  follows:  [description]. 

,s  To   the    defendant's    contention  ants  in  obtaining  and  recording  the 

that  the  Statute  of  Frauds  prevented  deed.    To  defeat  that  fraud  the  court 

the    court's    granting    plaintiff    the  may  vacate  the  deed,  or  may  order 

relief  sought,  the  court  replied  that  deed  of  trust  executed  and  placed 

the  ground  of  equitable  intervention  on  record,  or  the  land  released  for  the 

was  not  the  agreement  to  hold  in  plaintiff's  use,  with  provisions  for  a 

trust,  but  the  fraud  of  the  defend-  repayment  of  sum  advanced. 
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II.  That  being  so  seized,  the  said  A.  B.,  on  the 

day  of  ,  19    ,  conveyed  the  said  parcel  by  a  mort- 

gage deed,  containing  the  usual  power  of  sale,  to  one  J.  K., 
of  ,  to  secure  his  bond  in  the  sum  of  dollars, 

payable  in  [one  year],  and  bearing  interest  at  per 

cent  per  annum. 

III.  That  on  or  about  the  day  of  ,  19  , 
the  said  J.  K.  instituted  an  action  to  foreclose  and  sell  said 
premises,  the  said  bond  of  dollars  not  having  been 
paid  according  to  the  tenor  thereof;  that  on  or  about  the 

day  of  ,  19    ,  judgment  of  foreclosure  and 

sale  was  duly  given  in  said  action,  and  pursuant  thereto, 
and  on  the  day  of  ,    19     ,   said  premises 

were  sold  at  public  auction  in  said  ;  that  one  L.  M., 

of  ,  was  present  at  said  auction  sale,  and  bid  off 

the  property  for  the  sum  of  dollars,  and  that  in 

due  time  she  received  from  the  referee  appointed  by  the 
court  to  make  such  sale  a  deed  conveying  to  her  the  said 
property  in  fee.19 

IV.  That  the  said  M.  N.  was  at  that  time  much  involved 
and  embarrassed  in  business,  and  unable  to  protect  his 
equity  of  redemption  in  said  premises  and  unable  to  raise 
the  necessary  sum  to  prevent  the  said  sale  taking  place; 20 
that  said  M.  N.  afterwards  applied  to  the  said  L.  M.  and 
tried  to  persuade  her  to  sell  him  back  the  premises,  which 
she  absolutely  refused  to  do  on  any  terms;  but  that  after- 
wards she  did  promise  that  if  any  parties  could  be  found 
who  would  pay  her  a  good  bonus  for  her  bargain  and  take 
the  said  property  and  hold  the  said  property  in  trust  for 
the  minor  children  of  the  said  M.  N.  she  would  give  up  the 
property  on  such  conditions  to  such  parties. 

V.  That  thereupon  the  said  M.  N.  applied  to  the  de^ 
fendants  W.  X.  and  Y.  Z.,  who  were  brothers  of  the  said 

15  The  allegations  in  this  paragraph  M  These      facts      are      somewhat 

are  modified  from  the  precedent,  in  changed  from  the  precedent,  which 

order  to  comprehend  the  more  usual  involved  a  strict  foreclosure, 
method  of  sale  under  a  mortgage. 
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M.  N.'s  deceased  wife,  and  uncles  to  his  said  minor  children, 
the  plaintiffs  herein,  to  advance  the  necessary  sum  to  buy 
the  property  in  question  from  the  said  L.  M.  and  take  a 
deed  of  it  in  trust  for  their  said  nephews  and  nieces;  that  the 
said  defendants  W.  X.  and  Y.  Z.  agreed  that  they  would 
advance  the  necessary  funds  and  hold  the  said  property 
in  trust  as  aforesaid;  that  afterwards  it  was  agreed  upon  by 
the  said  L.  M.  and  the  said  defendants  W.  X.  and  Y.  Z. 
that  they  should  pay  her  the  sum  of  dollars,  and 

that  they  should  receive  a  deed  of  the  premises  in  trust  as 
aforesaid;  and  it  was  well  known  and  understood  by  de- 
fendants that  even  on  these  terms  the  said  L.  M.  was  part- 
ing with  the  said  property  for  much  less  than  its  real  value, 
being  influenced  so  to  do  by  her  willingness  to  benefit  the 
said  plaintiffs;  and  that,  except  to  parties  who  were  to  hold 
in  trust  for  them,  she  would  not  have  been  induced  to  part 
with  the  property  at  all. 

VI.  That  in  pursuance  of  this  agreement,  and  on  or  about 
the  day  of  ,  19  ,  the  said  L.  M.,  the  said 
W.  X.  and  Y.  Z.  and  the  said  M.  N.  met  at  the  office  of  one 
0.  P.,  an  attorney  at  law,  in  ,  for  the  purpose  of 
carrying  out  the  aforesaid  arrangements  and  executing  the 
necessary  deeds;  that  a  deed  was  then  drawn  conveying  the 
said  premises  in  fee  from  the  said  L.  M.  to%the  said  defend- 
ants W.  X.  and  Y.  Z.  and  executed  by  her;  and  that  the 
said  0.  P.,  after  inquiring  of  the  said  parties  on  what  terms 
the  said  defendants  W.  X.  and  Y.  Z.  were  to  take  and  hold 
the  said  premises,  prepared  in  draft  form  a  memorandum 
of  a  declaration  of  trust  by  said  defendants,  which  said 
memorandum  said.O.  P.  then  and  there,  and  prior  to  the 
execution  and  delivery  of  any  deed  by  said  L.  M.,  read 
over  to  the  said  parties,  and  to  which  they  all  assented, 
and  which  the  said  defendants  W.  X.  and  Y.  Z.  agreed  to 
sign  when  the  same  was  properly  prepared  for  execution; 
that  the  following  is  a  copy  of  memorandum:  [copy]. 

VII.  That  the  said  L.  M.  then  executed  the  said  deed  to 
the  said  defendants  W.  X.  and  Y.  Z.,  and  received  the  said 
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sum  according  to  agreement,  and  the  said  defendants  W.  X. 
and  Y.  Z.,  having  paid  the  same,  and  the  said  memorandum 
of  a  declaration  of  trust  having  been  read  and  assented  to  as 
aforesaid,  the  said  defendants  W.  X.  and  Y.  Z.  were  per- 
mitted to  take  the  said  deed  from  the  said  L.  M.,  upon  their 
said  promise  to  execute  the  declaration  of  trust  according 
to  the  above  memorandum,  when  the  same  should  be  written 
out  and  presented  to  them,  and  then  to  record  both  the  deed 
and  the  declaration  of  trust  together;  and  that  on  this  un- 
derstanding and  agreement  they  were  permitted  to  take 
and  receive  possession  of  the  said  deed. 

VIII.  That  shortly  thereafter,  to  wit,  on  or  about  the 
day  of  ,  19    ,  the  said  attorney,  0.  P., 

duly  prepared  the  declaration  of  trust  in  accordance  with 
the  above  memorandum;  that  the  same  was  taken  to  and 
received  by  the  said  defendants  W.  X.  and  Y.  Z.;  that 
whether  they  ever  executed  the  said  declaration  of  trust 
or  not,  plaintiffs  are  unable  to  say,  but  the  records  show  that 
the  said  declaration  of  trust  has  never  been  recorded;  and 
the  said  defendants  W.  X.  and  Y.  Z.  now  claim  to  hold  the 
said  premises  in  fee  simple,  and  unincumbered  with  any 
trust  whatever. 

IX.  That  plaintiffs  at  all  times  believed,  until  about  the 

day  of^  ,  19     ,  that  the  said  defendants 

W.  X.  and  Y.  Z.  held  the  premises  in  trust  for  the  said  plain- 
tiffs, since  said  M.  N.,  their  father,  was  permitted  to  occupy 
a  part  of  the  same,  together  with  plaintiffs,  without  paying 
rent  for  the  same,  for  nearly  [two  years];  but  that  the  said 
defendants  W.  X.  and  Y.  Z.  have  since  demanded  and  col- 
lected rent  of  the  said  M.  N.,  and  now  claim  to  hold  the  said 
premises  in  fee. 

[Formal  clauses  of  no  adequate  relief  at  law,  etc.,  omitted.] 
[Prayer  for  relief  was  to  the  effect:]  that  defendants  be  re- 
strained from  alienating  or  incumbering  the  said  premises; 
that  they  may  be  ordered  to  execute  and  record  a  declara- 
tion of  trust  according  to  the  terms  of  the  memorandum 
hereinabove  set  forth;  and  that  they  may  render  an  ac- 
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count  of  the  rents  and  incomes  of  the  said  premises  since 
the  date  of  the  said  L.  M.'s  deed  to  them;  and  that  plaintiffs 
may  have  such  further  and  other  relief  in  the  premises  as 
the  nature  of  the  circumstances  of  this  case  may  require 
and  to  the  court  shall  seem  meet. 

1575.  To  Rescind  Sale  of  Personal  Property  because  of 
Fraudulent  Concealment  and  Representations;  made 
to  one  of  two  Plaintiffs  to  Induce  Action  by  Both;  Sale 
of  Shares  of  Stock. 

[Complaint  sustained  in  Bradley  v.  Bradley,  165  N.  Y. 
183.]  21 

I.  That  the  plaintiffs  are  [father  and  son],  and  reside  at 

in  the  State  of  ;  that  on  and  prior  to 

,19     ,  each  of  the  plaintiffs  was  the  owner  of 
shares  of  the  stock  of  the  Company,   a 

corporation  organized  and  existing  under  the  laws  of  the 
State  of  New  York,  and  engaged  in  [the  production  and  sale 
of  at  in   said   State];   that   the   defendant 

was  the  [president]  of  said  company  and  a  large  holder  of 
its  capital  stock,  and  in  the  main  managed  and  controlled 
the  affairs  of  said  company. 

II.  That  from  time  to  time  said  defendant  gave  to  plain- 
tiffs information  respecting  the  business  and  condition  of 
the  corporation,  upon  which,  as  defendant  knew,  the  plain- 
tiffs relied  and  assumed  various  liabilities  on  behalf  of  the 
corporation  as  indorsers  of  its  notes. 

III.  That  shortly  before  said  day  of  , 
19  ,  said  corporation,  acting  in  part  through  the  defendant, 
made  an  agreement  for  the  sale  of  its  property,  which,  if 
completed,  would  enhance  the  value  of  its  stock  much  beyond 
the  value  which  plaintiffs,  relying  on  the  information  given  to 

21  The  court  held  that  the  action  act,  or  where  he  has  destroyed  or 

was  properly  brought  as  a  joint  one  impaired  its  value,  should  the  court 

under  the  facts  alleged.  order  a  judgment  for  the  value  of 

Only  in  case  it  develops  that  it  is  the  property.     Wasey  v.  Holbrook, 

impossible  for  defendant  to  return  141  App.  Div.  336,  125  N.  Y.  Supp. 

the  property,  due  to  some  personal  1087. 
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them  by  defendant  and  having  no  other,  supposed  it  to 
possess  or  to  be  likely  to  ever  attain. 

IV.  That  at  all  times  plaintiffs  acted  in  concert  in  con- 
nection with  their  stock  and  their  relations  with  the  com- 
pany and  the  defendant  with  respect  thereto,  and  defendant 
correctly  assumed  that  they  would  do  so  in  connection  with 
any  sale  of  their  said  stock. 

V.  That  after  the  aforesaid  agreement  for  the  sale  of  the 
company's  property  had  been  made,  and  on  or  about  said 

day  of  ,  19     ,  the  defendant,  with  intent 

fraudulently  to  mislead  plaintiffs  and  to  induce  them  to  sell 
their  stock  to  him  at  a  price  much  below  its  value,  induced 
the  plaintiff  A.  B.  to  visit  the  property  of  the  corporation, 
and  then  and  there  by  fraudulent  suppression  of  the  fact 
as  to  said  agreement  of  sale  of  its  property,  and  false  state- 
ments and  representations  that  the  condition  of  the  com- 
pany's property  was  bad  and  its  need  of  repair  urgent  and 
extensive  and  that  its  business  was  not  prosperous,  and  that 
plaintiffs  would  have  to  further  aid  it  in  a  financial  way  in 
order  to  place  it  in  proper  condition,  and  knowing 'that 
both  plaintiffs  would  act  together  in  the  sale  of  their  said 
stock,  induced  them  to  sell  and  transfer  the  same  to  de- 
fendant at  the  price  of  dollars  per  share;  that  said 
stock  was  in  fact  upon  the  completion  of  said  sale  of  the 
property  of  the  corporation  which  was  soon  thereafter 
sold  pursuant  to  said  agreement  theretofore  made  therefor, 
actually  worth                dollars  per  share. 

VI.  That  plaintiffs  each  relied  upon  said  false  represen- 
tations and  were  misled  thereby,  and  were  further  misled 
by  the  fraudulent  suppression  and  concealment  of  the  fact 
that  the  agreement  of  sale  had  been  made. 

VII.  That  the  said  representations  regarding-  the  need 
of  extensive  repairs,  and  that  the  company's  business  was 
not  prosperous  and  that  it  would  need  further  financial 
aid  from  plaintiffs,  were  false  and  were  known  to  defendant 
to  be  false  when  made;  that  in  fact  the  company  was  in  a 
prosperous  condition. 
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VIII.  Plaintiffs  jointly  and  severally  hereby  offer  to  re- 
store to  defendant  the  said  consideration  of  dollars 
so  received  by  them  upon  the  said  sale  of  their  stock  to 
defendant,  and  consent  that  the  judgment  herein  so  provide 
as  a  condition  of  the  rescission  of  the  sale  of  said  stock  to 
defendant. 

Wherefore,  plaintiffs  demand  judgment  that  the  sale 
of  their  said  stock  to  defendant  be  rescinded  and  set  aside, 
and  that  defendant  be  required  to  restore  to  each  of  them 
his  said  stock  upon  receiving  back  the  consideration  paid  by 
him  therefor,  and  that  plaintiffs  have  such  other  and  further 
relief  as  may  be  just,  with  the  costs  of  the  action. 

1576.  To  Open  an  Account  Stated,22  or  an  Accounting,23  on 
the  Ground  of  Fraud  or  Mutual  Mistake  in  its  Pro- 
curement. 

I.  That  for  many  months  prior  to  the  day  of 

,   19     ,  plaintiff  and  defendant  were  co-partners 
engaged  in  the  business  of  at  [or,  had  mu- 

tual dealings  in  and  about — state  briefly  the  general  character 
of  the  transactions] ;  that  the  defendant  kept  books  of  account 
of  such  transactions,  which  he  represented  were  correct 
in  every  respect;  that  plaintiff  made  brief  memoranda  of 
such  transactions,  from  time  to  time,  [principally  from  de- 
fendant's said  books]  but  relied  upon  defendant's  said  books 
and  believed  them  to  be  correctly  kept. 

II.  That  on  or  about  the  said  day  of  , 
19  ,  plaintiff  and  defendant  came  to  a  mutual  accounting, 
upon  which  a  statement  of  the  said  account  was  made,  [in 
writing,  a  copy  whereof  is  hereunto  annexed,  marked  A, 
and  made  part  of  this  complaint,  and]  whereby  a  balance  of 

22  When  plaintiff  establishes  fraud  Klitz,  136  App.  Div.  874,  122  N.  Y. 

in  the  account,  the  whole  account  Supp.  107. 

is  nullified;  an  attempt  to  surcharge  For  a  form  of  complaint  in  action 

or  falsify  particular  items  only  opens  to  surcharge  for  mistake  see  post, 

the  account  thus  far,  leaving  it  other-  Form  1588. 

wise  of  full  force  and  vigor.    Conville  23  See  Price  v.  Stout,  84  App.  Div. 

v.  Shook,  144  TNT.  Y.  686;  Staiger  v.  334,  82  N.  Y.  Supp.  935. 
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dollars  was  shown  to  be  due  from  plaintiff  to  de- 
fendant and  was  thereupon  paid  by  plaintiff  [or,  otherwise 
according  to  the  fact]. 

III.  That  in  and  upon  such  accounting,  and  the  making 
of  such  statement,  plaintiff  relied  upon  the  entries  in  the 
defendant's  books,  and  believed  and  assumed  them  to  be 
true  and  correct  in  all  particulars;  that  defendant  well  knew 
that  plaintiff  was  so  relying  upon  the  correctness  thereof, 
and  then  and  there  stated  to  plaintiff  that  they  were  cor- 
rect. 

IV.  That  said  statement  was  false  and  was  then  known  to 
defendant  to  be  false;  that  said  books  contained  many  false 
entries,  and  omitted  to  state  many  items  of  credit  due  to 
plaintiff,  all  of  which  defendant  knew,  but  fraudulently 
concealed  from  plaintiff.  [If  mutual  mistake,  or  mistake  by 
plaintiff  and  fraudulent  concealment  by  defendant,  is  the 
ground  claimed,  see  -Form  1588,  asking  for  correction  in  spe- 
cified particulars.] 

[Or,  if  the  incorrect  character  of  the  account  is  directed  to 
one  or  more  specific  omissions  or  errors,  the  character  of  the 
omissions  may  be  directly  alleged.]  24 

V.  That  when  plaintiff  discovered  the  falsity  of  said  ac- 
count as  so  stated  between  them,  and  on  or  about  the 

day  of  ,  19     ,  plaintiff  so  notified  the  defendant, 

and  demanded  that  they  open  the  same  for  the  purpose  of 
correction;  that  defendant  refused  and  still  refuses  so 
to  do.25 

Wherefore,  plaintiff  demands  judgment:  That  said 
account,  as  stated  between  the  plaintiff  and  defendant,  be 


24  See    Townsend    v .    Myers,    134  accounting,  it  has  been  held  that  he 
App.  Div.  540,  119  N.  Y.  Supp.  478.  is   not   required   to   tender  or  offer 

A   direct   charge    of   fraud   or   of  its  return  if  there  appears  to  have 

fraudulent  concealment  is  not  neces-  been  no  dispute  at  the  time  of  the 

sary  if  the  facts  alleged  are  set  up  accounting   as   to   the   amount   due 

and  necessarily  lead  to  such  a  con-  him.     Price   v.   Stout,   supra.     But 

elusion.     Id.  an    offer    to    return,  if  on    the    re- 

25  If  plaintiff  admits  the  receipt  of  accounting  it  is  found  proper,  will  I 
moneys  or  securities  upon  the  false  believe  be  more  safely  included. 


Fraud,  Mistake,  etc. 


1939 


adjudged  fraudulent  and  of  no  effect;  that  an  accounting 
be  had  as  to  the  transactions  between  the  parties,  and  that 
if,  upon  such  accounting,  it  shall  be  found  that  there  is 
any  sum  due  and  owing  from  defendant  to  plaintiff,  or  from 
plaintiff  to  defendant,  that  the  same  be  directed  to  be  paid ; 
and  for  such  other  and  further  relief  as  may  be  just,  with 
costs  of  this  action. 

1577.  To  Set  aside  Judgment,  Decree  or  Order  Fraudu- 
lently Obtained.26 

I.  [//  'plaintiff  is  a  corporation,  allege  corporate  capacity,  as 
in  Forms  44,  etc.] 

II.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  Y.  Z.  brought  an  action  in  the  Court 
against  the  plaintiff,  the  said  Company,  wherein 
he  demanded  judgment  for  the  sum  of                dollars  for 


-6  The  New  York  procedure,  even 
where  judgment  has  been  fraudu- 
lently, unconscionably  or  collusively 
obtained,  would  be  to  apply  to  the 
court  in  that  action  to  open  the 
judgment  and  permit  defendant  to 
plead. 

A  court  of  equity  has  power  to 
entertain  an  action  for  relief  against 
a  judgment,  decree  or  order  fraudu- 
lently obtained,  where  there  is  no 
adequate  remedy  at  "law,  but  the 
fraud  for  which  a  judgment  can  be 
impeached  must  be  in  some  matter 
other  than  the  issue  in  controversy 
in  the  action.  Crouse  v.  McVickar, 
207  N.  Y.  213.  The  action  will  not 
lie  where  the  determination  attacked 
is  void  for  jurisdictional  defects. 
Matthews  v.  Carman,  122  App.  Div. 
582,  107  N.  Y.  Supp.  694". 

It  is  not  enough  to  sustain  an  ac- 
tion in  equity  that  the  defendant 
had  a  defense  in  the  action  which 
was     not     interposed.       Ingalls     v. 


Merch.  Nat.  Bank,  51  App.  Div. 
305,  64  N.  Y.  Supp.  911. 

See  discussion  of  grounds  upon 
which  a  court  of  equity  will  restrain 
the  enforcement  of  a  judgment: 
Crouse  v.  McVickar,  207  N.  Y.  213; 
Ross  v.  Wood,  70  N.  Y.  10;  Hunt  v. 
Hunt,  72  id.  227;  Verplank  v.  Van 
Buren,  76  id.  257. 

In  Warren  v.  Union  Bank  of 
Rochester,  157  N.  Y.  259,  an  action 
was  upheld  to  set  aside  a  mortgage 
of  infant's  property,  and  the  court 
proceedings  by  which  it  was  author- 
ized. 

In  Everett  v.  Everett,  180  N.  Y. 
458  (s.  c,  215  U.  S.  203)  the  court 
considered  that  an  action  to  vacate 
a  prior  judgment  of  annulment  of 
marriage,  and  to  procure  an  adjudi- 
cation that  the  marriage  was  a 
valid  one,  sought  a. further  remedy 
than  could  be  obtained  by  motion 
in  the  prior  action,  and  should  be 
entertained. 


1940  Abbott's  Forms  of  Pleading 

[wrongful  dismissal  of  said  Y.  Z.  from  plaintiff's  employ- 
ment]. 

III.  That  the  summons  and  complaint  in  said  action 
were  served  upon  one  M.  N.,  who  was,  at  that  time,  the 
[secretary]  of  the  plaintiff;  that  said  M.  N.  ceased  to  be 
such  [secretary]  on  the  day  of  ,  19  ,  and 
failed  to  notify  any  other  officer  or  director  of  plaintiff 
of  the  commencement  and  pendency  of  said  action,  and 
plaintiff  was  unaware,  except  so  far  as  the  knowledge  pos- 
sessed by  said  M.  N.,  of  the  fact  of  the  pendency  of  said 
action. 

IV.  That  the  defendant  Y.  Z.  is  the  son-in-law  of  the 
said  M.  N.;  that  knowledge  of  the  pendency  of  said  action  - 
was  falsely  and  fraudulently  concealed  by  said  M.  N.  and 
the  defendant  Y.  Z.,  for  the  false  and  fraudulent  purpose  of 
obtaining  a  judgment  therein  by  default;  that  both  said 
M.  N.  and  the  defendant  Y.  Z.  knew  that  said  claim  was 
false  and  fictitious. 

V.  That  the  claim  made  by  the  defendant  in  his  complaint 
in  said  action  is,  that  defendant  was  employed  by  the  plain- 
tiff for  a  term  of  years  from  ,  19  ;  that 
he  was  wrongfully  discharged  on  ,  19  ,  and  was 
thereby  damaged  dollars;  that  such  claim  is  wholly 
false  and  fictitious,  and  said  defendant  was  never  employed 
by  the  plaintiff  at  any  time. 

VI.  That  because  of  the  aforesaid  fraudulent  conceal- 
ment of  the  pendency  of  said  action  plaintiff  interposed  no 
answer,  and  judgment  was,  on  the  day  of  , 
19  ,  given  against  it  and  in  favor  of  the  defendant 
for  the  sum  of  dollars;  that  the  defendant 
threatens  to  issue  execution  to  the  sheriff  upon  said  judg- 
ment, and  the  same  is  an  apparent  lien  upon  plaintiff's 
property. 

Wherefore,  plaintiff  demands  judgment:  That  the  said 
judgment  be  declared  fraudulent  and  void  and  the  de- 
fendant forever  restrained  from  taking  any  proceedings  to 
enforce  it,  and  that  the  same  be  canceled,  and  that  plaintiff 
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have  such  other  and  further  relief  as  may  be  just,  with  costs 
of  this  action.27 

1578.  To  Cancel  a  Release  and  to  Recover  upon  the  Original 
Liability; 28  Release  Procured  by  Fraud  or  Duress. 

I.  [Allege  the  facts  establishing   the  original  liability,   or 
claim,  as  in  an  action  to  recover  upon  it.] 

II.  [Allege  facts  showing  that  a  release  of  the  claim  was  pro- 
cured by  fraud,  or  duress,  or  under  other  circumstances  giving 
plaintiff  the  right  to  have  it  cancelled,  as:]  That  on  or  about 
the  day  of  ,  19  ,  the  defendant  with 
intent  to  deceive  plaintiff  and  to  frighten,  coerce  and  force 
her  into  a  settlement  of  her  claim  against  the  defendant, 
stated  to  her  [give  substance  of  representations,  as]  that  if 
she  did  not  accept  dollars  in  full  settlement  of  the 
policy  or  benefit  certificate,  and  deliver  the  same  to  de- 
fendant and  release  the  defendant  from  all  liability  on  its 
said  policy  the  defendant  would  have  her  said  son's  remains 
disinterred  and  removed  from  his  grave  so  that  said  defend- 
ant might  be  able  to  further  prove  that  the  said  M.  N.  died 
by  suicide,  and  the  defendant  further  stated  to  said  plaintiff 
that  the  remains  of  her  said  son,  M.  N.,  would  never  be  re- 
placed in  his  grave,  and  that  she  would  never  know  what 
became  of  them. 

III.  That   the   plaintiff  believed   and  relied  upon  said 

27  The  facts  in  this  precedent  are  original  liability,  under  the  rule  that 
taken  from  N.  Y.,  etc.,  Transp.  Co.  v.  equity  having  taken  jurisdiction 
Tyrolen,  25  App.  Div.  161,  48  N.  Y.  will  give  full  and  complete  relief  in 
Supp.  1095.  The  question  whether  the  one  action.  See  Reynolds  v. 
the  action  would  be  sustained  in  Westchester  Fire  Ins.  Co.,  8  App. 
New  York  was  not  presented,  and  Div.  193,  40  N.  Y.  Supp.  336;  Lynch 
under  the  above  authorities  it  would  v.  Met.  El.  R.  Co.,  129  N.  Y.  274; 
not  be  entertained  inasmuch  as  an  Moss  v.  Burnham,  50  App.  Div. 
application   to   open   the  judgment  301,  63  N.  Y.  Supp.  947. 

would  furnish  a  complete  and  avail-         But  a  single   cause  of  action   is 

able  remedy.  stated  in  an  action  to  set  aside  the 

28  It  is  well  settled  that  in  this  release,  or  settlement,  and  to  recover 
action  if  plaintiff  makes  out  a  case  on  the  original  liability.  Smith  v. 
for  setting  aside  the  release,  he  may  Irvin,  108  App.  Div.  218,  95  N.  Y. 
also   prove   and   recover   upon   the  Supp.   731. 
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statements,  and  was  fearful  that  the  defendant  would  carry 
out  the  threats  of  removing  her  said  son's  remains,  and  was 
frightened  and  coerced  into  receiving  said  sum  of 
dollars  as  a  full  settlement  of  the  moneys  due  her  under 
and  by  virtue  of  the  said  policy,  and  into  executing  and  de- 
livering to  defendant  a  release  of  liability  on  said  policy. 

IV.  That  by  means  of  such  false  and  fraudulent  statements, 
and  by  means  of  such  threats  and  cruel  and  willful  mis- 
representations, and  by  means  of  such  coercion  and  duress, 
the  defendant  compelled  the  plaintiff  to  receive  from  it  the 
said  sum  of  dollars  as  a  so-called  alleged  settlement 
of  the  moneys  due  said  plaintiff  under  said  beneficiary  cer- 
tificate and  by  means  of  such  corrupt  and  willful  acts, 
and  by  means  of  such  threats,  coercion  and  duress  compelled 
said  plaintiff  to  deliver  to  it  and  surrender  up  to  it  said 
policy  of  insurance  and  beneficiary  certificate  so  issued  by 
defendant  and  delivered  to  said  M.  N.,  as  hereinbefore 
alleged.29 

V.  That  plaintiff  hereby  offers  to  return  to  defendant  the 
said  sum  of  dollars  so  as  aforesaid  paid  to  her  for 
said  alleged  release.30 

■Wherefore  plaintiff  demands  judgment  that  the  so- 
called  alleged  release  and  settlement  made  between  defend- 
ant and  plaintiff  as  aforesaid  be  rescinded,  vacated  and  set 
aside,  and  that  plaintiff  may  have  judgment  in  her  favor  and 

29  These  allegations  are  from  tions,  and  which  the  court  held 
Joslyn  v.  Empire  State  Degree  of  good  against  a  demurrer. 
Honor,  204  N.  Y.  621,  reversing  M  When  plaintiff  sues  at  law  and 
145  App.  Div.  14,  129  N.  Y.  Supp.  seeks  at  the  trial  to  avoid  the  effect 
563,  and  changed  to  meet  the  court's  of  a  release  by  showing  fraud,  he 
criticism.  The  complaint  was  held  must  also  prove  a  prior  offer  to  re- 
defective  because  of  the  absence  of  store  the  consideration  received.  See 
an  offer  to  restore  the  consideration  Doyle  v.  N.  Y.,  etc.,  R.  Co.,  66  App. 
received  for  the  release.  Div.  398,  72  N.  Y.  Supp.  936;  Gould 

In  Price  v.  Stout,   84  App.   Div.  u.  Cayuga  Co.  Bank,  86  N.  Y.  75. 
334,  82  N.  Y.  Supp.  935,  a  form  of         In  equity,  since  the  action  is  for  a 
complaint  is  presented  wherein  plain-  rescission  of  the  release,  it  is  sufficient 
tiff    sought    to    set    aside    receipts  that  plaintiff  makes  an  offer  to  re- 
given   under   fraudulent   representa-  store  in  his   complaint.     See  Form 

1570,  and  notes. 
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against  said  defendant  for  the  sum  of  dollars,  the 

amount  payable  under  said  policy,  with  interest  thereon, 
from  the  day  of  ,  19    ,  with  the  costs  of 

this  action,  and  for  such  other  and  further  relief  as  may  be 
just. 

1579.  Property  Obtained  by  Constructive  Fraud. 

[From  Parish  v.  Juckett,  147  App."Div.  424,  131  N.  Y. 
Supp.  715.] 

I.  That  at  the  times  hereinafter  mentioned  one  M.  N. 
was  an  aged  man,  of  about  the  age  of  years,  in 
feeble  health  and  physically  and  mentally  infirm;  that  said 
M.  N.  resided  for  many  years  in  the  town  of 

II.  That  on  or  about  the  day  of  ,  19  , 
the  defendant,  an  acquaintance  but  not  a  relative  of  said 
M.  N.,  well  knowing  him  to  be  in  such  condition,  and  know- 
ing that  he  was  susceptible  and  liable  to  be  easily  influenced 
and  deceived,  and  deliberately  contriving  and  intending  to 
take  advantage  of  his  weakness,  infirmities  and  credulity 
and  to  thereby  to  get  possession  of  his  property,  induced 
and  procured  said  M.  N.  to  sell  his  home  in  the  Town  of 

aforesaid,  and  leave  the  same,  and  come  to  the 
Town  of  ,  to  live  with  the  defendant. 

III.  That  thereafter,  and  while  said  M.  N.  was  living  with 
the  defendant  at  his  home,  and  was  under  defendant's  ex- 
clusive control,  the  defendant,  in  consummation  of  his  de- 
sign to  possess  himself  of  said  M.  N.'s  property,  and  while 
so  acting  in  a  fiduciary  capacity,  by  fraud  and  undue  in- 
fluence, induced  and  persuaded  said  M.  N.  to  place  in  de- 
fendant's hands  the  sum  of  dollars,  the  proceeds 
from  the  sale  of  his  said  home  at 

IV.  That  after  said  M.  N.  had  lived  with  the  defendant 
for  a  time,  and  after  defendant  had  obtained  possession  of 
the  proceeds  from  the  sale  of  his  said  home,  the  defendant 
refused  to  allow  said  M.  N.  to  longer  remain  with  him,  and 
procured  said  M.  N.  to  be  committed  to  the  County  Alms- 
house of  County  at 
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V.  That  afterwards  one  O.  P.  died  intestate,  leaving 
an  estate  of  about  ,  and  that  said  M.  N.  was  an 
heir  at  law  of  said  0.  P.,  and  as  such  entitled  to  one-half 
of  his  estate;  that  the  defendant  was  informed  of  this  fact, 
and  in  order  to  obtain  from  him  this  property  in  pursuance 
of  his  said  scheme  to  possess  himself  of  all  said  M.  N.'s 
property,  procured  the  release  of  said  M.  N.  from  the  said 
county  almshouse  and  brought  him  to  ,  to  again 
live  with  him. 

VI.  That  thereafter  dollars  were  paid  to  said 
M.  N.  as  his  share  of  the  estate  of  said  0.  P.,  and  that  the 
defendant,  while  acting  in  such  fiduciary  capacity,  by 
fraud  and  undue  influence,  and  in  pursuance  of  his  said 
plan  induced  and  persuaded  said  M.  N.  to  place  said  sum 
in  his  hands,  and  that  defendant  received  and  retains  the 
same. 

VII.  That  defendant,  after  so  obtaining  from  said  M.  N. 
the  said  sums  of  money  aforesaid  refused  to  allow  any  of  the 
relatives  of  the  said  M.  N.  to  visit  him,  or  have  any  com- 
munication with  him;  that  defendant  assumed  the  abso- 
lute and  complete  control  of  said  M.  N.  and  his  property  to 
the  exclusion  of  all  his  relatives,  and  exercised  said  control 
until  the  time  of  said  M.  N.'s  death. 

VIII.  [Allege  death  of  M.  N.  and  plaintiff's  appointment 
as  administrator,  as  in  Form  61 .] 

IX.  That  plaintiff  has  heretofore  demanded  of  defend- 
ant that  he  pay  over  to  plaintiff  said  sums  of  money  so 
received  by  him  from  said  M.  N.,  but  defendant  has  refused 
so  to  do. 

Wherefore  plaintiff  demands  judgment  that  the  de- 
fendant holds  said  moneys  in  trust  for  the  estate  of  M.  N., 
deceased,  and  that  he  be  directed  to  pay  the  same  to  plain- 
tiff; and  for  such  other  and  further  relief  as  may  be  just, 
with  the  costs  of  this  action. 
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1580.  To  Set  Aside  a  Transaction  for  Constructive  Fraud, 
charging  Acts  Amounting  to  Duress  and  Undue  In- 
fluence.31 

I.  That  on  and  prior  to  the  day  of  ,  19 
plaintiff  was  the  owner  and  in  possession  of  certain  [real 
property  in  the  city  of               ,  in  the  county  of  ,] 
of  the  value  of               dollars,  consisting  of  [briefly  describe.] 

II.  That  on  or  about  said  day  plaintiff  made  and  executed 
and  delivered  to  defendant  a  deed  of  conveyance  of  said 
lands,  which  deed  was  recorded  by  defendant  on  said  day 
in  the  office  of  the  clerk  of  said  county,  in  Liber 

of  Deeds,  at  page 

III.  [That  after  the  execution  and  delivery  of  said  deed, 
and  on  the  day  of  ,  19  ,  plaintiff  and  de- 
fendant were  married] ;  that  at  the  time  of  the  giving  of  said 
deed,  and  for  a  considerable  time  prior  thereto,  [and  also 
at  the  time  of  said  marriage],  plaintiff  was  in  feeble  health, 
and  was  both  physically  and  mentally  weak,  as  defendant 
well  knew. 

IV.  [In  the  precedent  the  facts  showing  duress  and  undue 
influence  were  alleged  as  follows:]  That  for  more,  than 

years  prior  to  the  giving  of  said  deed,  defendant  had  been 
and  was  then  the  confidential  business  agent  of  plaintiff, 
and  had  attended  and  was  then  attending  to  all  of  her  busi- 
ness affairs;  that  while  plaintiff  was  in  such  feeble  health, 
and  weak,  and  susceptible  to  be  easily  influenced  and 
frightened,  defendant,  intending  to  take  advantage  of 
plaintiff's  condition  and  of  the  confidential  relations  ex- 

31  Adapted  from  the  complaint  where  the  character  of  the  acts  done 
in  Ring  v.  Ring,  199  N.  Y.  574,  will  not  permit  the  parties  to  be 
affirming  127  App.  Div.  411,  111  restored  to  their  original  positions. 
N.  Y.  Supp.  713,  where  a  judgment  Hammond  v.  Pennock,  61  N.  Y. 
cancelling  and  declaring  void  the  145.  These  principles  must  be 
deed  given  by  plaintiff  was  af-  applied  where  as  a  part  of  the  fraud- 
firmed,  ulent  scheme  a  marriage  has  been 

The  requirement  for  the  restora-  entered   into    between   the   parties, 

tion  by  plaintiff  of  what  he  has  re-  See  Pierce  v.  Pierce,  71  N.  Y.  154; 

ceived  (see  note  to  Form  1570)  does  Graham  v.  Graham,  143  N.  Y.  573; 

not  justify  the  court  in  refusing  relief  Ring  v.  Ring,  supra. 
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isting  between  them  to  get  possession  of  her  property, 
falsely  represented  to  plaintiff  that  she  was  largely  indebted 
to  him,  and  that  if  she  did  not  make  and  execute  said  deed 
[and  marry  him],  he,  defendant,  would  sue  her  for  a  large 
sum  of  money,  whereas  in  fact,  as  defendant  well  ^knew, 
plaintiff  was  not  indebted  to  him  in  any  amount,  but  on 
the  contrary  defendant  was  at  that  time  largely  indebted 
to  plaintiff  for  moneys  collected  by  him  and  not  accounted 
for;  that  with  the  same  intent  defendant  also  represented 
to  plaintiff  that  he  would  cause  other  persons  to  sue  plain- 
tiff for  alleged  slanders  and  for  other  causes,  that  he  would 
ruin  plaintiff's  business  and  that  her  whole  property  would 
be  lost  in  these  future  litigations  and  she  be  reduced  to 
abject  poverty; 32  that  defendant  thereby  unduly  influenced 
and  coerced  and  frightened  plaintiff,  in  her  then  enfeebled 
condition,  to  execute  and  deliver  said  deed,  without  any 
consideration  whatever  being  paid  by  defendant  [and  there- 
after to  marry  defendant]. 

V.  That  since  the  making  and  delivery  of  said  deed 
defendant  has  had  possession  of  the  aforesaid  premises,  and 
has  collected  and  is  collecting  the  rents  and  profits  thereof. 

Wherefore,  plaintiff  demands  judgment  that  the  afore- 
said deed  of  conveyance  of  said  lands  be  adjudged  to  be 
fraudulent  and  void,  that  it  be  directed  to  be  surrendered 
and  cancelled,  and  t*hat  the  record  thereof  be  cancelled; 
that  plaintiff  be  adjudged  to  be  the  owner  of  said  premises 
in  fee;  that  defendant  be  required  to  account  to  plaintiff 
for  the  rents  and  profits  received  by  him  from  said  lands; 
and  that  plaintiff  have  such  other  and  further  relief  as  may 
be  just,  with  the  costs  of  this  action. 

1581.  To  Set  Aside  a  Separation  Agreement,  on  Ground  of 

Constructive  Fraud. 

[From  Pelz  v.  Pelz,  156  App.  Div.  765, 142  N.  Y.  Supp.  54.] 

I.  That   the  plaintiff  and   defendant  were   married  at 

,  and  on  the  day  of  ,  19     ;  that 

32  The  court  considered  that  these  threats  constituted  duress. 
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between  that  time  and  ,  19     ,  defendant  exhibited 

and  practiced  great  cruelty  toward  plaintiff;  that  in  , 

19  ,  immediately  after  their  said  marriage,  defendant 
borrowed  dollars   from   plaintiff,    which   he   has 

refused  to  return;  that  soon  after  said  marriage  defendant 
introduced  a  woman  named  M.  N.  into  their  household, 
and  so  conducted  himself  with  her  that  subsequently  and  in 
or  about  the  month  of  ,  19    ,  said  woman's  husband 

procured  a  divorce,  naming  the  defendant  as  co-respondent; 
that  this  plaintiff,  on  ,  19    ,  began  a  divorce  action 

against  defendant  on  account  of  his  relations  with  this 
woman,  to  which  action  defendant  has  interposed  no  de- 
fense, and  said  action  is  now  pending. 

II.  That  in  ,  19  ,  plaintiff  consulted  various 
attorneys  with  reference  to  suing  the  defendant  for  his 
aforesaid  cruelty,  and  finally  in  ,  19  ,  through 
one  0.  P.,  plaintiff  began  an  action  for  a  separation. 

III.  That  after  said  separation  action  had  been  begun 
and  on  the  day  of  ,  19  ,  plaintiff  went  to 
said  O.  P.'s  office  and  was  there  shown  a  proposed  separa- 
tion agreement,  which  she  signed  at  the  suggestion  of  her 
said  attorney. 

IV.  That  at  the  time  plaintiff  called  at  the  office  of  her 
then  attorney,  0.  P.,  on  the  said  day  of  , 
19  ,  and  for  a  considerable  time  prior  thereto  and  sub- 
sequent thereto,  this  plaintiff  was  in  a  run  down  physical 
condition,  highly  nervous,  weak  of  body  and  mind,  all 
brought  about  by  the  conduct  of  the  defendant  toward  her, 
and  his  cruelty  as  hereinbefore  alleged,  and  plaintiff  was  in 
no  condition  to  fully  comprehend  and  understand  the  full 
import  of  said  separation  agreement,  and  at  the  aforesaid 
times,  plaintiff  alleges,  that  the  said  0.  P.  did  not  fully  ex- 
plain to  her  the  true  intent  and  import  of  said  separation 
agreement,  and  did  not  explain  to  plaintiff  the  legal  terms 
and  phrases  therein  contained,  all  of  which  this  plaintiff  did 
not  fully  understand. 

V.  That  by  reason  of  the  peculiar  relations  between  the 
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plaintiff  and  defendant,  and  on  account  of  the  cruel  treat- 
ment by  the  defendant  of  the  plaintiff,  and  on  account  of 
the  circumstances  existing  at  and  before  the  execution  of 
said  agreement  as  hereinabove  stated,  the  said  agreement 
was  executed  by  plaintiff  unadvisedly  and  imprudently, 
and  because  of  its  unfair,  unjust  and  inequitable  terms,  and 
also  for  the  reason  that  the  provisions  in  said  agreement 
for  plaintiff's  support  were  and  are  inadequate,  plaintiff 
claims  that  the  same  is  at  her  option  void,  and  should  be 
set  aside  and  cancelled  by  the  court,  as  unfair,  inequitable 
and  inadequate. 

VI.  That  said  separation  agreement  provides  that  de- 
fendant pay  plaintiff  the  sum  of  dollars  as  a  pro- 
vision for  her  permanent  support,  and  that  thereby  and  upon 
such  payment  defendant  shall  have  no  further  liability 
therefor;  that  such  provision  is  wholly  inadequate  and  in- 
sufficient and  inequitable  under  the  circumstances;  that 
defendant  is  possessed  of  property  of  the  value  of  at  least 

dollars,   and  receives  a  salary   of  dollars 

per  year;  that  plaintiff  is  able  to  earn  only  dollars 

per  week,  and  is  possessed  of  no  property. 

VII.  That  plaintiff  has  already  expended  said 
dollars  paid  to  her  by  defendant  under  said  separation 
agreement,  and  is  wholly  unable  to  return  the  same  or  any 
part  thereof. 

Wherefore,  plaintiff  demands  judgment  that  said  sepa- 
ration agreement  is  null  and  void,  and  of  no  effect,  and  for 
such  other  and  further  relief  as  may  be  just,  with  thej;osts 
of  this  action.33 

1582.  By  Heirs  at  Law,  to  Adjudge  Void  for  Fraud  in  In- 
ducing Execution  a  Will,  Deed  and  Bill  of  Sale  Made 
by  Decedent. 

[Action  sustained  in  Irving  v.  Bruen,  110  App.  Div.  558, 


33  The  court  has  no  power  to  make      tion.    Johnson  v.  Johnson,  206  N.  Y. 
a  provision  for  support  in  this  ac-      561. 
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97  N.  Y.  Supp.  180,  aff'd  186  N.  Y.  605  ;3*  Bliss  v.  Winters,  38 
App.  Div.  174,  56  N.  Y.  Supp.  650.]  36 

I.  That  on  and  prior  to  the  day  of  ,  19 
one  M.  N.  was  the  owner  in  fee  of  certain  real  property 
situate,  lying  and  being  in  the  city  of  ,  of  the  value 
of  about  dollars,  a  more  particular  description  of 
which  is  given  in  the  deed  hereunto  annexed,  marked  "B"; 
that  she  was  at  the  same  time  the  owner  and  possessor  of 
money  and  other  personal  property  of  the  amount  or  value 
of  dollars  more;  that  on  or  about  the  day 
of  ,  19  ,  while  being  the  owner  of  said  real  and 
personal  property,  she  was  married  to  and  became  the  wife 
of  the  defendant  Y.  Z. 

II.  That  at  the  time  of  their  said  marriage  the  said  M.  N. 
was  [seventy]  years  of  age  and  upwards,  and  that  the  said 
Y.  Z.  was  about  [thirty-five]  years  of  age;  that  the  said  M.  N., 
who  then  became  M.  Z.,  was,  and  for  several  years  prior 
thereto  had  been,  in  feeble  health  and  of  unsound  mind, 
and  that  prior  to  and  at  the  time  of  her  said  marriage  the 
said  defendant  Y.  Z.,  who  is  an  attorney  and  counselor  at 
law,  was  her  attorney,  counselor  and  legal  adviser;  that 
thereafter,  about  three  weeks  after  her  said  marriage,  she 
was  induced  and  influenced  by  said  defendant  Y.  Z.,  her 
husband  and  legal  adviser,  to  make  a  will  devising  and  be- 
queathing to  him  all  her  property,  a  copy  of  which  is  hereto 
annexed  marked  "A"  and  made  a  part  of  this  complaint. 

III.  That  thereafter,  and  on  or  about  the  day  of 

34  Held,   that  an  action  in  equity  fraud,    and   the    means   resorted   to 

will  lie  when  will  has  not  been  pro-  for    its    accomplishment    were    but 

bated  and  the  procuring  of  the  deed  enumerations  of   the  instances  and 

and  will  were  part  of  single  scheme,  results  of  the  fraud. 

See,   also,   Thomas  v.   Thomas,   9  In  Howarth  v.  Howarth,  67  App. 

App.  .Div.    487,    41    N.    Y.    Supp.  Div.  354,  73  N.  Y.  Supp.  785,  it  was 

276.  held  that  it  might  properly  be  charged 

36  The  court  held,  against  a  mo-  by  the  heirs  at  law  that  a  deed  had 

tion  to  separately  state  and  number  been  forged,  or  that  it  had  never 

the  several  causes  of  action,  that  but  been  delivered,  or  if  delivered  had 

one  cause  of  action  was  set  forth;  been    obtained    through    undue    in- 

that  the  gravamen  of  the  action  was  fluence. 
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,19  ,  while  living  with  the  said  M.  Z.  as  her  hus- 
band, and  being  her  counselor  and  legal  adviser  as  aforesaid, 
and  when  she  was  then  in  ill  health  and  very  feeble,  mentally 
and  physically,  the  said  defendant  Y.  Z.  induced,  caused 
and  procured  her  to  execute  and  deliver  to  him  without  any 
valuable  consideration,  but  for  an  expressed  consideration 
of  love  and  affection  and  dollars,  a  deed  of  convey- 

ance to  him  of  all  of  her  real  property,  a  copy  of  which  deed 
is  hereto  annexed  and  marked  "B"  and  made  a  part  of  this 
complaint.     . 

IV.  That  from,  and  ever  since  the  making  of  the  said 
deed,  the  said  defendant  Y.  Z.  has  had  the  use,  possession, 
rents  and  profits  of  said  real  property,  and  now  has,  or  has 
converted  or  appropriated  to  his  own  use,  the  rents  and 
profits  of  the  same,  the  amount  of  which  the  plaintiffs  are 
ignorant  and  cannot  state. 

V.  That  the  said  Y.  Z.,  after  his  said  marriage,  induced  his 
said  wife  while  she  was  in  an  enfeebled  condition,  mentally 
and  physically,  to  execute  and  deliver  to  him  a  bill  of  sale 
or  other  instrument,  without  any  valuable  consideration 
or  any  consideration  whatever,  of  all  her  personal  property 
of  every  name,  nature  and  kind  and  being  of  the  value  of 
about  dollars. 

VI.  That  the  said  M.  Z.,  formerly  M.  N.,  had  no  parent 
who  survived  her,  and  no  child  or  children,  and  had  no  sur- 
viving brothers  or  sisters,  and  that  the  plaintiffs  [names] 
were  and  are  nieces  of  said  M.  Z.,  and  the  defendants  [names] 
were  and  are  nieces  of  the  said  M.  Z.,  the  plaintiffs  and  de- 
fendants being  all  children  of  her  deceased  brother  and 
sisters,  and  being  her  only  heirs  at  law,  and  that  this  action 
is  brought  by  the  plaintiffs  for  themselves  and  on  behalf 
of  the  defendants  who  have  an  interest  in  common  with 
the  plaintiffs,  and  who  are  made  defendants  in  order  that 
there  may  be  a  complete  determination  of  the  questions  in- 
volved. 

VII.  And  on  their  information  and  belief  the  plaintiffs 
further  allege  and  charge  the  truth  to  be,  that  the  said  de- 
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fendant  Y.  Z.,  before  and  at  the  time  of  his  said  marriage 
with  the  said  M.  N.,  and  before  and.  at  the  time  of  the  exe- 
cution of  the  said  will  and  the  said  deed,  and  the  said  con- 
tract or  bill  of  sale  of  the  said  personal  property  of  his  wife, 
knew  of  her  enfeebled  physical  and  mental  condition,  and 
that  she  was  susceptible  or  liable  to  be  easily  influenced  and 
deceived,  and,  knowing  the  large  amount  of  property  owned 
by  her,  and  contriving  and  intending,  by  taking  advantage 
of  her  weakened  physical  infirmities  and  credulity,  to  get 
from  her  all  of  her  property,  induced  or  persuaded  her  to 
marry  him,  and  then  as  her  husband,  and  her  counselor  and 
legal  adviser,  by  fraud  and  undue  influence,  and  knowing 
her  to  be  .of  unsound  mind  and  without  sufficient  mental  ca- 
pacity to  make  a  will,  caused  or  procured  her  to  execute  the 
will  in  his  favor  before  mentioned,  and  that,  with  the  same 
fraudulent  design  and  purpose,  and  while  being  her  husband, 
and  her  counselor  and  legal  adviser  as  aforesaid,  and  knowing 
that  she  was  not  of  sound  mind,  by  fraud  and  undue  in- 
fluence, caused  or  induced  her  to  execute  and  deliver  to  him 
the  said  deed,  of  which  a  copy  is  hereto  annexed  marked 
"B,"  and  that,  with  the  same  fraudulent  purpose  and  design 
to  obtain  from  his  wife  and  secure  to  himself  all  of  her  bonds, 
stock,  jewelry  and  other  personal  property,  and  well  kuowing 
that  she,-  his  said  wife,  was  physically  and  mentally  enfeebled, 
of  unsound  mind  and  legally  incapable  of  making  contracts 
for  the  disposition  of  property,  the  said  defendant  Y.  Z., 
by  fraud,  deception  and  undue  influence,  caused,  induced 
and  procured  his  said  wife  to  execute  the  bill  of  sale  or  other 
instrument  for  the  transfer  of  her  said  personal  property 
to  him. 
VIII.  That  thereafter,  and  on  or  about  the  day  of 

,  19     ,  the  said  M.  Z.  died  in  the  eity  of  , 

where  she  then  resided,  and  the  said  defendant  Y.  Z.  now 
has,  and  claims  to  own,  all  of  the  property  aforesaid,  but 
which  the  Other  parties  to  this  action  claim  to  own  and  be 
entitled  to;  that  the  plaintiffs,  on  their  information  and 
belief,  say,  that  unless  the  said  Y.  Z.  shall  be  restrained,  dur- 
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ing  the  pendency  of  this  action  from  disposing  of  the  same, 
they  will  sustain  loss  and  irreparable  injury. 

Wherefore,  the  plaintiffs  demand  judgment  in  this 
action  as  follows : 

First.  That  it  be  adjudged  that  the  execution  of  the  said 
will  of  M.  Z.  was  obtained  by  the  defendant  Y.  Z.  by  fraud 
and  undue  influence,  and  that  the  execution  of  the  same  was 
not  her  free  act  and  deed,  and  that  the  same  was  and  is  void.. 

Second.  That  the  said  deed,  purporting  to  be  a  conveyance 
from  the  said  M.  Z.  to  said  Y.  Z.,  be  adjudged  to  be  fraudu- 
lent and  void,  and  that  it  be  brought  into  court  and  delivered 
up  to  be  cancelled,  and  that  the  record  thereof  in  the  office 
of  the  register  of  the  county  of  be  cancelled. 

Third.  That  the  aforesaid  bill  of  sale  or  instrument  for 
the  sale  or  transfer  of  the  personal  property  of  the  said 
M.  Z.  to  said  Y.  Z.,  and  the  sale  and  transfer,  in  whatever 
form  it  was  or  may  be,  be  adjudged  and  declared  to  be  fraud- 
ulent and  void  and  of  no  effect. 

Fourth.  That  the  said  defendant  Y.  Z.  be  enjoined  and 
forbidden  by  order,  pending  this  action,  and  by  the  final  judg- 
ment of  the  court,  from  disposing  of  the  said  real  or  personal 
property  and  from  any  interference  therewith,  and  that  a 
receiver  thereof  be  appointed  to  take,  hold  and  preserve 
said  property  during  the  pendency  of  this  action,  and  finally 
to  carry  the  judgment  into  effect  with  the  usual  powers  and 
duties  of  receivers  in  such  cases. 

Fifth.  That  these  plaintiffs  and  the  defendants  [names]  be 
adjudged  to  be  entitled  to  all  of  said  property,  and  to  the 
rents  and  profits  thereof. 

Sixth.  That  the  defendant  Y.  Z.  be  required  to  account 
for  all  of  the  said  real  and  personal  property,  and  for  the 
rents,  use  and  income  which  he  has  had  and  received  for  or 
from  the  same,  and  if  necessary  that  a  referee  be  appointed 
to  take  such  account;  and, 

Seventh.  That  the  plaintiffs  have  such  further  or  other 
judgment  or  relief  as  shall  be  just  and  equitable  in  the  prem- 
ises, together  with  their  costs  of  this  action. 
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1583.  By  Heir  at  Law,  to  Recover  Avails  of  Property 
Obtained  from  Decedent  by  Fraud  and  Undue  In- 
fluence.36 

I.  That  on  or  about  the  day  of  ,  19 
one  M.  N.  died  at                ,  intestate,  leaving  this  plaintiff 
as  his  only  child  and  sole  heir  at  law. 

II.  That  prior  to  the  conveyance  hereinafter  set  forth 
said  M.  N.  was  seized  in  fee  of  the  following  described  prem- 
ises: [description]. 

III.  That  in  or  about  the  year  19  ,  the  defendant  Y.  Z. 
was  recommended  to  said  M.  N.  as  a  [competent  physician], 
and  was  employed  by  him  as  such. 

IV.  That  prior,  and  for  some  time  subsequent  thereto, 
said  M.  N.  was  a  kind,  indulgent  and  affectionate  father; 
that  soon  after  said  defendant  Y.  Z.  commenced  his  pro- 
fessional visits  to  said  M.  N.  he  obtained  complete  control 
and  mastery  over  the  mind  and  property  of  said  M.  N., 
and  that  thereupon  a  great  change  came  over  said  M.  N., 
and  he  compelled  plaintiff  to  leave  his  home,  refused  to  see 
him,  or  any  of  his  former  friends,  and  remained  completely 
excluded  to  every  one  except  said  defendant. 

V.  That  on  and  prior  to  the  day  of  ,  19  , 
said  M.  N.  was  incompetent  to  manage  himself  or  his  affairs, 
in  consequence  of  the  influence  exerted  over  him  by  said 
defendant  Y.  Z. ;  that  said  defendant  Y.  Z.  well  knew  the 
same,  and  fraudulently  taking  advantage  thereof,  obtained 
from  said  M.  N.  a  conveyance  to  him  of  said  premises  with- 
out paying  any  consideration  therefor,  although  said  con- 
veyance recites  a  consideration  of  dollars,  which 
said  premises  were  and  are  fairly  worth ;  that  at  the  time  of 
the  execution  of  said  deed,  and  for  some  time  previous  thereto 
said  M.  N.  was  a  person  of  unsound  mind. 

VI.  That  said  conveyance  bears  date  the  day  of 

36  Adapted  from  Valentine  v.  Rich-  lish  notice   to   such  grantee   of  the 

ardt,  126  N.  Y.  273,  37  N.  Y.  State  fraudulent  character  of  defendant's 

Rep.  12.    Plaintiff  joined  the  grantee  title. 
from  defendant,  but  failed  to  estab- 
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,  19     ,  and  was  recorded  in  the  office  of  the  [register] 
of  the  county  of  ,  in  liber  of  Conveyances, 

page  ,  on  the  day  of  ,  19    . 

VII.  That  by  deed  bearing  date  of  the  day  of 

19    ,  and  recorded  in  said  [register's]  office  in  Liber  of 

Conveyances,  page  ,  on  the  day  of  , 

19  ,  said  defendant  Y.  Z.  conveyed  said  premises  to  the 
defendant  W.  X.,  who  paid  nothing  [or,  only  the  sum  of 
dollars]  for  said  conveyance  [and  who  had  full 
knowledge  and  notice  of  the  condition  of  said  M.  N.  when 
he  made  said  deed  to  the  defendant,  Y.  Z.37] 

VIII.  That  said  defendant  Y.  Z.  continued  to  maintain  a 
complete  dominion  over  the  mind  and  property  of  said 
M.  N.  down  to  the  time  of  his  death,  and  that  said  M.  N. 
remained  of  .unsound  mind  until  his  death. 

Wherefore,  plaintiff  demands  judgment:  That  the  deed 
from  said  M.  N.  to  the  defendant  Y.  Z.  was  secured  by  the 
defendant  through  fraud  and  undue  influence,  and  without 
consideration,  and  at  a  time  when  said  M.  N.  was  of  un- 
sound mind,  and  that  the  same  be  declared  void;  that  the 
deed  from  the  defendant  Y.  Z.  to  the  defendant  W.  X.  be 
declared  void;  that  if  it  be  adjudged  that  said  last  mentioned 
deed  is  not  void,  that  the  defendant  Y.  Z.  account  to  plain- 
tiff for  the  equivalent  of  the  land  conveyed  by  said  deed, 
with  interest  from  the  time  of  said  deed,  with  annual  rests, 
and   that  plaintiff  have  judgment  against  the  defendant 

37  The  question  as  to  the  fraudulent  void,  the  title  to  the  land,  as  between 
character  of  defendant's  title  was  him  and  his  grantor,  remained  in 
found  in  favor  of  plaintiff,  but  the  the  latter,  and  upon  her  death  de- 
court  found  that  the  co-defendant  scended  to  the  plaintiff,  and  that 
took  her  deed  in  good  faith  and  for  plaintiff  had  the  right  to  call  upon 
a  valuable  consideration,  and  the  defendant  to  restore  to  him  the 
complaint  was  dismissed  as  to  her;  a  property,  but  as  the  fraudulent 
money  judgment  was  directed  against  grantee  had  by  his  own  act,  in  con- 
defendant  for  the  value  of  the  prop-  veying  the  land  to  a  bona  fide  pur- 
erty  at  the  time  of  the  conveyance  to  chaser,  prevented  the  plaintiff,  from 
him,  with  interest  thereon  from  that  recovering  it,  equity  required  that  he 
date  with  annual  rests,  he  being  a,  should  restore  to  the  plaintiff  its 
trustee  ex  maleficio.  Held,  no  error;  equivalent  in  money,  not  as  damages, 
that   the   deed   to   defendant   being  but  as  a  substitute  for  the  land  itself. 
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Y.  Z.  for  the  amount  found  due  upon  the  accounting;  and 
for  such  other  and  further  relief  as  may  be  just,  with  costs 
of  this  action. 

1584.  To  Set  Aside  a  Transaction  for  Constructive  Fraud; 
Plaintiff's  Agent  to  Sell  Becoming  Secret  Purchaser.38 

I.  [Allege  plaintiff's  ownership,  as  of  the  time  of  the  transfer, 
of  the  propeYly  which  has  been  transferred  to  defendant.] 

II.  That  plaintiff  was,  at  the  times  hereinafter  mentioned, 
wholly  without  business  experience  or  ability  in  the  man- 
agement of  said  property,  and  in  the  transaction  hereinafter 
set  forth  relied  upon  the  representations  made  to  him  by  the 
defendant,  and  reposed  confidence  and  trust  in  him,  and 
believed  him  to  be  wholly  representing  and  projecting  plain- 
tiff's interests  committed  to  his  charge. 

III.  That  the  defendant  was  at  the  times  hereinafter 
mentioned,  and  now  is,  [a  real  estate  agent  and  broker], 
doing  business  at  the  City  of  ;  that  on  or  about  the 

day  of  ',  19    ,  plaintiff'  employed  defend- 

ant to  [collect  and  manage  for  him  the  above  described 
property,  and  to  try  to  obtain  for  him  a  purchaser  thereof 
at  an  advantageous  price — or  otherwise  according  to  fact, 
show  character  of  agency]. 

IV.  That  thereafter  and  in  the  month  of  ,  19  , 
defendant  represented  to  plaintiff  that  he  had  obtained  a 
purchaser  for  said  property,  to  wit,  one  M.  N.,  of  , 
at  the  price  of  dollars,  that  such  price  was  in  his 
opinion  a  fair  price,  and  defendant  urged  plaintiff  to  sell 
said  property  to  said  M.  N.  at  such  price;  that  for  the  pur- 
pose of  inducing  plaintiff  to  accept  said  price  and  sell  said 
property,  defendant  further  stated  to  plaintiff  that  the 
street  upon  which  said  premises  abutted  was  about  to  be 
improved  and  that  large  assessments  would  be  levied  upon 
plaintiff's  property  therefor,  that  the  board  of  health  was 
about  to  require  plaintiff  to  make  some  expensive  alterations 

38  Adapted  from  Clark  v.  Bird,  66  App.  Div.  284,  72  N.  Y.  Supp.  700, 
where  plaintiff  recovered. 
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to  the  buildings  upon  said  premises,  and  that  extensive  re- 
pairs were  also  necessary  to  be  immediately  made  thereon, 
and  for  these  reasons  also  defendant  urged  plaintiff  to  ac- 
cept said  price  and  sell  said  property  to  said  M.  N. 

V.  That  said  statements  were  false,  and  defendant  knew 
they  were  false  when  made,  and  were  made  by  him  for  the 
purpose  of  inducing  plaintiff  to  sell  the  property  so  that  he 
himself  could  obtain  it,  and  at  a  price  far  less  than  its  real 
value;  that  plaintiff  relied  upon  said  statements  and  be- 
lieved them,  and  relied  upon  the  defendant's  knowledge 
and  ability  as  a  real  estate  broker,  at  the  same  time  believ- 
ing that  defendant  was  in  good  faith  representing  only 
plaintiff's  interests  in  said  transaction  under  the  aforesaid 
employment;  and  plaintiff  thereupon  agreed  to  sell  said 
premises  to  said  M.  N.,  as  defendant  advised,  and  at  said 
price  of  dollars,  and  plaintiff  executed  a  deed 
therefor  and  received  from  defendant  the  sum  of 
dollars  as  the  purchase  price  less  the  sum  of  dollars 
which  defendant  charged  as  his  commission  for  effecting 
such  sale. 

VI.  That  after  the  execution  and  delivery  of  said  deed 
plaintiff  learned  that  the  conveyance  of  said  premises  had 
not  been  made  to  M.  N.,  as  he  believed  and  as  defendant 
had  represented,  but  had  been  made  direct  to  the  defendant, 
and  that  defendant  himself  was  the  purchaser  of  said  prop- 
erty. ^ 

VII.  That  said  premises  are  of  much  greater  value  than 
said  sum  of  dollars  which  plaintiff  received  there- 
for; that  the  defendant's  statements  as  to  having  secured 
a  purchaser,  and  as  to  expenses  about  to  be  involved  in  the 
continued  ownership  of  said  property  by  plaintiff,  were 
false  and  were  made  by  defendant  as  part  of  his  plan  to 
himself  obtain  said  premises  from  plaintiff  at  an  inadequate 
price. 

VIII.  That  plaintiff  has  heretofore  demanded  of  defend- 
ant a  reconveyance  of  said  premises  and  at  the  time  of  such 
demand  offered  and  hereby  again  offers  to  restore  to  de- 
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fendant  the  amount  received  by  plaintiff  upon  such  sale, 
upon  receiving  a  proper  deed  of  conveyance  thereof; 39  that 
defendant  has  refused  to  reconvey  said  premises,  or  accept 
the  return  of  said  purchase  price,  and  continues  in  possession 
of  said  property. 

Wherefore  plaintiff  demands  judgment  that  defendant 
be  compelled  to  execute  and  deliver  to  plaintiff  a  proper 
deed  of  said  premises,  conveying  the  same  free  of  all  incum- 
brances due  to  any  aqt  of  defendant,40  and  that  he  be  com- 
pelled to  account  to  plaintiff  for  the  rents  and  profits  of 
said  premises  received  by  him,  and  that  plaintiff  have  such 
other  and  further  relief  as  may  be  just,  with  the  costs  of  this 
action. 

1585.  To  Rescind  an  Agreement  for  Mutual  Mistake,  or  for 
Mistake  on  the  Part  of  Plaintiff.41 

I.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  and  defendant  entered  into  an  agreement,  a  copy 
whereof  is  hereunto  annexed  marked  "A"  and  made  part  of 
this  complaint  [or  may  state  according  to  legal  effect,  but  par- 
ticularly setting  forth  the  provision  as  to  which  mistake  is 
claimed\. 

II.  That  it  was  not  the  intention  of  the  plaintiff  to  agree 
to  [state],  as  in  and  by  said  written  agreement  provided, 
but  on  the  contrary  it  was  his  intention  to  [state];  that  by 
mutual  mistake  on  the  part  of  plaintiff  and  defendant  [or, 
by  a  mistake  on  the  part  of  plaintiff,  due  to  accident  and 
not  to  any  negligence  or  fault  on  plaintiff's  part],  the  pro- 
vision as  to   [state],  when  incorporated  into  said  written 

39  If   plaintiff   received   any   other  of  a  written  instrument  can  lie  only 

benefit   capable    of    being   returned,  upon  the  ground  of  mutual  mistake, 

such  as  a  bond  and  mortgage,  allege  or  mistake  on  one  side  and  fraudu- 

offer  to  surrenderor  give  satisfaction;  lent     concealment    on    the    other, 

but  see  note  to  Form  1580.  Leary  v.  Geller,  169  App.  Div.  232, 

so  See  Form  1580  for  a  demand  for  154  N.  Y.  Supp.  507,  an  action  to 

a  judgment  of  cancellation  of  the  rescind  an  agreement  will  lie  for  a  un- 

deed,  which  will  usually  be  a  more  ilateral   mistake.      Harper,   Inc.,   v. 

desirable  form  of  relief.  City   of   Newburg,    159   App.    Div. 

41  While  an  action  for  reformation  695,  145  N.  Y.  Supp.  59. 
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agreement  erroneously  required  plaintiff  to  [state  incorrect 
requirement.] 

III.  That  immediately  upon  discovering  said  mistake, 
plaintiff  notified  defendant  thereof,  and  of  the  character 
of  plaintiff's  true  intention  in  regard  thereto,  and  requested 
defendant  to  enter  into  a  supplemental  writing  modifying 
the  provisions  of  said  agreement  accordingly,  but  defend- 
ant refused  so  to  do.42 

Wherefore,  plaintiff  demands  judgment  that  said  agree- 
ment be  rescinded,  and  plaintiff  and  defendant  relieved  from 
any  obligations  thereunder,  and  for  such  other  and  further 
relief  as  may  be  just,  with  the  costs  of  this  action. 

1586.  Allegation  of  Plaintiff's  Mistake,  and  Facts  showing 
Defendant's  Mistake  or  Intentional  Act.43 

[Sustained  in  Arlt  v.  Whitlock,  65  App.  Div.  246,  72  N.  Y.  ; 
Supp.  522.] 

That  at  the  time  the  contract  therefor  was  drawn  up,  and 
before  it  was  signed,  it  provided  for  [the  completion  of  the 
work  in  eight  weeks,  and  that  the  apartments  should  be 
ready  for  occupancy  in  six  weeks];  that  plaintiff  objected 
to  these  provisions  upon  the  ground  that  the  work  could  not 
be  done  within  that  time,  whereupon  it  was  agreed  between 
plaintiff  and  defendant  that  [each  of  said  periods  should  be 
made,  two  weeks  longer,  viz.,  that  the  six  weeks  should  be 
changed  to  eight  weeks,  and  the  eight  weeks,  to  ten  weeks,] 
and  that  the  contract  as  prepared  should  be  altered  accord- 
ingly; that  defendant  thereupon  made  the  alteration  [from 
eight  to  ten  weeks  in  the  time  for  completing  the  work], 
but  did  not  make  the  alteration  [of  the  time  for  having  the 
apartments  ready  for  occupancy  from  six  to  eight  weeks] 
as  agreed,  and  that  plaintiff  thereupon  signed  the  contract 


42  If  plaintiff  has  received  anything  43  It  is  sufficient  if  the  facts  alleged 

under  the  agreement,  he  must  offer  show    either   fraud    or    mistake    on 

its   return,    as   in   paragraph    V    of  defendant's  part.    Arlt  v.  Whitlock, 

Form  1578.  supra. 
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upon  the  understanding  that  both  alterations  had  been 
made  therein. 

1587.  To  Rescind  a  Release  given  under  Mistake  of  Fact; 
Extent  of  Injury  Received  by  Plaintiff. 

[Complaint  sustained  in  Dominicis  v.  U.  S.  Casualty  Co., 
132  App.  Div.  553,  116  N.  Y.  Supp.  974.]  44 

I.  [Allege  character  of  original  liability — in  this  case,  a 
claim  for  accident  under  an  accident  policy.] 

II.  [After  alleging  injury,  as  in  an  action  under  the  -policy, 
complaint  continued:]  That  plaintiff  submitted  to  prompt  and 
competent  surgical  treatment,  and  was  advised  by  his  phy- 
sicians that  he  would  not  lose  his  arm,  and  that  the  injury 
was  only  temporary;  that  plaintiff  believed  such  advice 
to  be  true,  and  notified  defendant  thereof,  and  that  both 
defendant  and  plaintiff  acted  upon  such  advice  and  the  same 
was  a  material  fact  in  connection  with  the  giving  of  the  re- 
lease hereinafter  alleged. 

III.  That  in  truth  and  in  fact  conditions  existed  at  that 
time  in  the  plaintiff's  arm,  which  plaintiff's  physicians  had 
not  discovered,  and  which  plaintiff  and  defendant  did  not 
know,  which  would  eventually  necessitate  and  did  necessi- 
tate the  subsequent  amputation  of  plaintiff's  arm. 

IV.  That  wholly  in  ignorance  of  said  existing  condition, 
and  believing  that  the  fact  was  otherwise  and  that  plaintiff's 
injury  was  only  temporary,  plaintiff  and  defendant  in  com- 
mon made  an  adjustment  and  settlement  of  the  claim  under 
said  policy,  whereby  plaintiff  was  paid  by  defendant  the 
sum  of  dollars,  and  made  and  delivered  to  defend- 
ant a  release  of  all  liability  upon  said  policy. 

V.  That  thereafter,  and  on  or  about  the  day  of 

,  19     ,  plaintiff's  arm  was  necessarily  amputated, 
because  of  the  condition  which  had  existed  at  the  time  of 


44  The  court  considered  that  the  essary  were  of  facts  and  not  opinions 

allegations    of    the    complaint    that  or  beliefs,  and  that  a  cause  of  action 

conditions  existed  at  the  time  of  the  was  established  for  a  rescission  be- 

settlement  rendering  amputation  nee-  cause  of  a  mutual  mistake  of  fact. 
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such  settlement;  that  by  the  terms  of  said  policy  the  amount 
payable  thereunder  for  the  amputation  of  an  arm  was  the 
sum  of  dollars. 

VI.  That  said  release  was  given,  and  said  settlement 
made,  under  a  mutual  mistake  of  fact,  and  that  neither 
plaintiff  nor  defendant  contemplated  in  such  settlement  the 
fact  that  the  plaintiff's  arm  would  necessarily  be  amputated. 

VII.  Plaintiff  hereby  offers  to  return  to  defendant  the 
sum  of  dollars,  so  previously  paid  by  defendant  to 
plaintiff,  with  interest  thereon  from  the  date  of  such  pay- 
ment. 

Wherefore,  plaintiff  demands  judgment  that  said  re- 
lease and  settlement  be  rescinded,  and  that  defendant  be 
directed  to  receive  the  amount  so  paid  to  plaintiff  there- 
under; that  plaintiff  recover  under  said  policy  the  sum  of 
dollars  for  the  loss  of  his  arm;  and  that  plaintiff 
have  such  other  and  further  relief  as  may  be  just,  with  the 
costs  of  this  action. 

1588.  To  Correct  an  Account  Stated  in  Specified  Particu- 
lars.45 
I.  That  the  plaintiff  and  defendant,  having  had  mutual 
dealings  with  respect  to  [briefly  state]  afterwards,  on  or  about 
the  day  of  ,  19     ,  came  to  a  mutual  ac- 

counting, [upon  which  a  statement  of  the  said  account  was 
made  in  writing,  and  of  which  a  copy  is  annexed  as  a  part 
of  this  complaint,]   whereby  a  balance  of  dollars 

was  found  to  be  due  from  the  plaintiff  to  the  defendant  [or, 
from  the  defendant  to  the  plaintiff]  on  final  adjustment. 

45  If  mistake  is  relied  upon,  either  count,  except  so  far  as  it  has  been 

to  surcharge  or  falsify  an  account  impugned     by     plaintiff.       Conville 

with    respect    to    particular    items,  v.  Shook,  144  N.  Y.  686;  Staiger  v. 

these    items    must    be    specifically  Klitz,  136  App.  Div.  874,  122  N.  Y. 

pointed  out.     Lord  v.  Spellman,  29  Supp.  107.    Defendant  must  counter- 

App.  Div.  292,  51  N.  Y.  Supp.  534;  claim   in  order  to  impugn.     White 

Bruen  v.  Hone,  2  Barb.  (N.  Y.)  586.  v.  Reed,  126  N.  Y.  468. 
The  effect  of  surcharging  and  falsi-  For  a  form  in  an  action  to  set 

tying  -  is    to    leave    the    account   in  aside  an  account  stated  for  fraud,  see 

full  force  and  vigor  as  a  stated  ac-  Form  1576. 
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II.  That  since  the  said  statement  of  account  the  plaintiff 
has  discovered  errors  and  false  charges  [or,  credits,  or  both] 
therein,  of  which  he  was  wholly  ignorant  at  the  time  of  such 
settlement. 

III.  That  in  the  statement  of  said  account  so  settled 
plaintiff  is  charged  [here  state  the  items  wrongfully  charged 
and  shoir  what  is  the  error], 

IV.  That  the  following  items  ought  to  have  been  entered 
to  plaintiff's  credit  in  said  account,  but  were  wholly  omitted 
therefrom  by  mutual  mistake  and  oversight,  to  wit:  [here 
set  forth  the  items,  with  date,  amount,  etc.]. 

V.  That   by  mutual   mistake   the   following  items   are 
erroneous  in  amount  in  this,   that  the  credit  for  [item] 
should  have  been  of  dollars  instead  of  only 
dollars   [stating  briefly  the  grounds  why  it  should  have  been 
more]. 

VI.  That  the  said  account  ought  to  be  corrected  as  above 
mentioned;  and  the  balance  thereon  ought  to  be 
dollars  in  favor  of  the  [plaintiff]  instead  of  being 
dollars  in  favor  of  the  [defendant]. 

VII.  That  as  soon  as  the  plaintiff  discovered  the  said 
mistakes  and  errors,  and  on  the  day  of  , 
19  ,  plaintiff  pointed  the  same  out  to  defendant,  and  then 
requested  the  defendant  to  correct  the  same  and  to  restate 
the  said  account  with  the  mistakes  and  errors  aforesaid 
corrected;  but  the  defendant  refused  to  do  so. 

VIII.  [If  defendant  has  paid  anything  to  plaintiff  under 
the  account  as  originally  stated:]  That  plaintiff  hereby  offers 
to  return  to  defendant  the  sum  of  dollars,  or  any 
part  thereof,  which  may  be  found  to  be  due  defendant  upon 
the  correction  of  said  account  stated  as  herein  sought.46 

Wherefore,  the  plaintiff  asks: 

1.  That  said  account  be  opened  in  so  far  as  that  plaintiff 
be  allowed  to  prove  the  aforesaid  errors  and  mistakes  in 
the  stating  of  the  said  account. 

2.  That  judgment  may  be  rendered  for  any  balance  found 

46  See  note  on  this  point  to  Form  1570. 
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due  either  party  on  said  corrected  account,  with  interest 
thereon  from  the  day  of  19     . 

3.  For  such  other  and  further  relief  as  may  be  just,  with 
costs  of  this  action. 

1589.  To  Rescind  a  Contract  which  has  been  Executed  by 
Plaintiff  where  Defendant  refuses  to  Perform;  Assign- 
ment of  Property  to  Corporation  to  which  Defendant 
has  Agreed  to  Contribute  Capital.47 

[Adapted  from  Schneider  v.  Miller,  129  App.  Div.  197, 
113  N.  Y.  Supp.  399;  further  decision,  132  App.  Div.  852, 
117  N.  Y.  Supp.  287.] 

I.  That   for  years   prior   to   the  day  of 

,19    ,  plaintiff  was  engaged  in  the  business  of 
at 

II.  That  plaintiff's  business  being  in  need  of  additional 
capital  to  develop  and  extend  it,  on  or  about  said  day 
plaintiff  entered  into  an  agreement  with  the  defendant  Y.  Z. 
wherein  and  whereby  the  defendant  agreed  to  cause  a  cor- 
poration to  be  organized  with  a-  capital  stock  of 
dollars,  that  defendant  Y.  Z.  would  subscribe  for  and  take 

dollars  of  its  capital  stock  and  pay  therefor  in 
cash  within  days  after  such  subscription,  and  that 

plaintiff  should  sell  and  transfer  his  said  business  to  said 
corporation  in  payment  for  which  said  corporation  should 
issue  to  plaintiff  the  remaining  dollars  of  its  capital 

stock. 

III.  That  pursuant  to  said  agreement,  defendant  Y.  Z. 
caused  the  defendant  Company  to  be  organized 
under  the  laws  of  the  State  of  ,  with  a  capital 
stock  of                dollars;  that  thereafter,  and  on  or  about 

47  An  action  in  equity  for  the  re-  at  law  to  recover  damages  for  failure 

scission  of  a  contract  will  not  be  per-  to  perform  will  lie  in  case  of  any 

mitted  for  a  slight  or  casual  breach  breach  which  will  not  fall  under  the 

of  a  contract,  but  only  for  such  as  is  maxim   de    minimis.     See    Fossume 

so   substantial  and  fundamental  as  v.  Requa,  218  N.  Y.  339;  Callanan 

to  defeat  the  object  of  the  parties  v.  Keesville,  etc.,  Ry.  Co.,  199  N.  Y. 

making  the  agreement.     An  action  268;  Schneider  v.  Miller,  supra. 
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the  day    of  ,    19     ,    plaintiff    duly    trans- 

ferred to  the  defendant  company  his  business  as  aforesaid, 
and  received  from  the  defendant  company  dollars 

of  its  capital  stock;  that  the  defendant  Y.  Z.  has  wholly 
refused  and  neglected  to  subscribe  for  the  remaining  capital 
stock  of  said  defendant  company,  or  to  pay  any  money 
to  it  for  the  needs  of  said  business. 

IV.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  notified  defendant  Y.  Z.  that  he  elected  to  rescind 
said  agreement,  and  would  surrender  to  the  defendant 
company  for  cancellation  the  stock  so  as  aforesaid  issued 
to  plaintiff;  that  plaintiff  hereby  offers  to  surrender  said 
stock  upon  receiving  from  defendant  company  a  transfer 
to  him  of  said  business. 

V.  That  plaintiff  has  no  adequate  remedy  at  law,  and  that 
his  damages  by  reason  of  the  aforesaid  breach  of  his  agree- 
ment by  said  defendant  Y.  Z.  cannot  be  adequately  ascer- 
tained. ' 

Wherefore,  plaintiff  demands  judgment  that  said  agree- 
ment between  plaintiff  and  defendant  Y.  Z.  be  rescinded  and 
annulled;  that  the  defendant  company  be  directed  to  re- 
transfer  said  business  to  plaintiff,  subject  to  the  payment 
of  existing  liabilities  incurred  by  it,  or  upon  plaintiff  deposit- 
ing with  said  company  sufficient  moneys  to  pay  the  same; 
that  the  plaintiff  have  such  other  and  further  relief  as  may 
be  just,  and  the  costs  of  this  action. 

1590.  The  Same,  Release  Delivered  on  a  Condition  not 
Satisfied. 

I.  [Allege  original  claim  against  defendant.] 

II.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  executed  and  delivered  to  defendant  a  release  of 
his  liability  for  said  claim;  that  said  release  was  de- 
livered to  defendant  conditionally  [state  condition,  as]  and 
was  to  become  operative  and  effective  only  in  case  involun- 
tary proceedings  in  bankruptcy  were  taken  against  defend- 
ant and  he  should  be  forced  into  bankruptcy;  that  in  case 
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no  such  proceedings  were  taken,  or  in  case  defendant  was 
not  adjudged  a  bankrupt,  said  release  was  to  be  returned 
by  defendant  to  plaintiff  and  the  same  should  be  wholly 
ineffective  for  any  purpose.48 

III.  That  no  involuntary  proceedings  in  bankruptcy  have 
been  taken  against  defendant,  and  he  has  not  been  adjudged 
a  bankrupt,  and  that  the  defendant  under  the  condition  of 
the  delivery  of  the  release,  as  aforesaid,  should  return  the 
same  to  plaintiff. 

IV.  [If  plaintiff  received  any  consideration  for  the  release, 
offer  its  return,  as  in  Form  1578;  also  allege:]  That  heretofore 
plaintiff  has  duly  demanded  of  defendant  the  return  of 
said  release,  but  defendant  has  refused  to  return  the  same, 
and  claims  said  release  is  effective  as  a  bar  to  the  enforce- 
ment of  plaintiff's  aforesaid  claim. 

Wherefore  [etc.,  as  in  Form  1578]. 

1591.  On  a  Covenant  of  Seisin  and  Power  to  Convey  where 
Plaintiff  Seeks  to  be  Relieved  because  of  Partial  Fail- 
ure of  Title.49 

I  and  II.  [After  alleging  the  giving  of  deed  by  defendants  to 
plaintiff  and  the  covenant  therein,  as  in  Form  587,  page  627, 
the  complaint  also  alleged  the  giving  of  a  mortgage  by  plaintiff 
to  defendants  for  part  of  the  purchase  money.] 

III.  That,  at  the  time  of  the  execution  and  delivery  of 
said  deed,  the  said  defendants  were  not  the  true,  lawful  or 
rightful  owners  of  the  said  premises,  and  were  not,  nor  was 
either  of  them,  lawfully  seized  in  their  or  either  of  their 
own  right,  or  otherwise,  of  a  good,  absolute  or  indefeasible 
estate  of  inheritance  in  fee  simple  of  or  in  the  said  premises, 
or  of  any  part  of  said  premises  so  conveyed,  and  did  not  have 

48  From  Strebel  v.  Grosberg,  202  See  notes  to  Form  1589  as  to  char- 
N.  Y.  266.  Such  a  conditional  de-  acter  of  breach  necessary  in  order  to 
livery  may  be  shown  by  parol.    Id.  warrant  a  rescission  by  a  court  of 

49  From  an  unreported  precedent  equity;  also,  Tryon  v.  Lyon,  133 
where  defendants  had  judgment  on  App.  Div.  798,  118  N.  Y.  Supp. 
the  ground  that  the  deed  to  them  did,  5. 

as  matter  of  law,  pass  title  in  fee. 
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good,  or  any  right,  full,  or  any  power,  or  lawful,  or  any  au- 
thority, to  grant  or  convey  the  said  premises  or  any  part 
thereof  in  the  manner  or  form  in  said  deed  set  forth. 

IV.  That  the  interest  upon  said  bond  and  mortgage  has 
been  paid  by  this  plaintiff  as  it  became  due  and  payable,  but 
that  the  principal  secured  by  the  said  bond  and  mortgage 
has  not  been  paid. 

V.  That  prior  to  and  at  the  time  of  the  execution  of  the 
said  conveyance  the  said  defendants,  under  a  misapprehen- 
sion of  the  facts,  represented  themselves  to  said  plaintiff  to 
be  the  owners  of  the  fee  of  said  premises,  and  to  have  power 
to  convey  the  same  by  the  execution  and  delivery  of  said 
conveyance. 

VI.  That  plaintiff  relied  upon  the  said  representations  of 
said  defendants  and  believed  them  to  be  true,  and  did  not, 
nor  did  said  plaintiff,  know  the  true  fact  or  examine  or  cause 
to  be  examined  the  title  or  terms  of  the  deed  under  which 
defendants  supposed  themselves  to  be  the  owners  of  said 
fee. 

VII.  That,  at  the  time  of  the  negotiation  of  the  sale  of 
said  premises,  said  defendants  intended  to  sell  and  convey, 
and  believed  that  they  did  convey,  to  said  plaintiff  by  the 
said  deed,  and  said  plaintiff  intended  to  purchase,  and  be- 
lieved that  he  did  receive  by  said  deed,  the  fee  simple  of  said 
premises,  and  no  other  or  lesser  estate  therein. 

VIII.  That,  at  the  time  of  the  execution  of  said  deed,  the 
said  defendants  and  said  plaintiff  were  ignorant  of  the  terms 
of  the  deed  of-  conveyance  thereof  by  one  H.  C,  the  mother 
of  said  defendants,  dated  on  the  day  of  , 
19  ,  the  same  having  been  lost,  and  supposed  that  the  said 
deed  was  in  the  usual  form  for  the  conveyance  of  the  fee 
of  said  premises  to  said  defendants;  that  a  copy  of  said 
last-mentioned  deed  is  hereto  annexed  and  made  part  of 
this  complaint  and  marked  Exhibit  A. 

IX.  That,  as  plaintiff  is  informed  and  believes,  the  said 
deed  by  which  said  defendants  supposed  themselves  to  be 
the  owners  of  the  fee  of  said  premises,  did  in  terms  and  in 
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fact  convey  to  them  a  life  estate  only  therein  arid  not  the 
fee  thereof,  and  that  said  plaintiff  would  not  have  accepted 
defendants'  said  deed  or  paid  said  consideration  money  or 
given  said  mortgage  had  he  known  that  the  defendants 
did  not  own  the  fee  of  said  premises,  or  had  he  known  the 
terms  of  said  deed  executed  by  their  mother  to  them. 

X.  That  upon  the  discovery  of  the  mutual  mistakes  here- 
inbefore set  forth,  and  of  the  fact  that  by  the  terms  of  the 
said  deed,  Exhibit  A,  the  defendants  were  not  the  owners 
of  the  fee  of  said  premises,  and  previous  to  the  commence- 
ment of  this  action,  said  plaintiff  executed  and  acknowledged, 
and  his  wife  joined  therein,  an  instrument  in  writing  under 
seal  reconveying  to  said  defendants  whatever  interest  said 
plaintiff  may  have  acquired  in  said  premises  by  said  deed, 
containing  the  usual  covenant  against  grantor's  own  acts, 
and  duly  offered  and  tendered  the  said  deed  to  said  defend- 
ants, and  offered  to  account  to  them  for  the  rents  received 
from  said  premises,  and  demanded  of  said  defendants  the 
return  of  the  said  purchase  money  so  paid  by  him  as  afore- 
said, and  the  surrender,  cancellation  and  satisfaction  of  said 
bond  and  mortgage,  which  mortgage  bears  date  the 

day  of  ,   19     ,  and  was  recorded  in  the  office  of 

the  register  of  the  city  and  county  of  ,  in  Liber 

of  Mortgages,  page  ,  on  the  day 

of  ,  19    ,  which  said  bond  and  mortgage  are  held 

by  said  defendant  H.  D,  D. 

XI.  That  said  defendants  refused  to  receive  the  said  deed, 
or  to  surrender,  cancel  or  satisfy  said  bond  and  mortgage, 
or  to  pay  the  said  purchase  money  to  this  plaintiff. 

XII.  That  said  defendant  H.  D.  D.,  well  knowing  the 
premises,  has  threatened  to  sue  this  plaintiff  upon  the  said 
bond. 

XIII.  And  the  said  plaintiff  now  brings  into  this  court, 
and  tenders  to  the  said  defendants,  the  said  aforesaid  re- 
conveyance of  said  premises  to  them,  and  offers  to  account 
to  them  for  the  rents,  use  and  income  of  said  premises. 

Wherefore,  plaintiff  prays  judgment: 
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1.  That  said  deed  be  cancelled  or  said  reconveyance  be 
accepted  by  said  defendants. 

2.  That  said  defendants  cancel,  satisfy  and  surrender  the 
said  bond  and  mortgage. 

3.  That  said  defendants  pay  to  the  said  plaintiff  the  said 
purchase  money,  to  wit,  the  sum  of  dollars,  and  the 
interest  thereon  from  the  date  of  said  deed,  together  with 
the  interest  paid  to  said  defendants  by  said  plaintiff  upon 
the  said  bond  and  mortgage  from  the  date  thereof. 

4.  That  an  account  may  be  taken  of  all  the  rents,  issues 
and  income  of  the  said  premises,  after  deducting  all  expendi- 
tures necessarily  made  and  incurred  by  the  plaintiff  on  ac- 
count thereof  since  the  delivery  of  said  deed,  to  the  end  that 
the  same  may  be  allowed  to  the  defendants. 

5.  That  in  the  meantime,  and  until  the  determination  of 
this  action,  the  said  defendant  H.  D.  D.  be  restrained  from 
selling  or  transferring  the  said  bond  and  mortgage,  or  either 
of  them,  or  from  bringing  or  prosecuting  any  action  thereon 
against  said  plaintiff. 

6.  That  .said  plaintiff  may  have  judgment  for  his  costs 
of  this  action,  and  such  other  or  further  judgment,  order  or 
relief  as  to  the  court  may  seem  just  and  equitable  in  the 
premises. 

1592.  To  Set  Aside  Transfer  of  Property  on  ground  of  Men- 
tal Incapacity  of  Grantor.60 

I  and  II.  [Adapt  from  Form  1594-] 

III.  That  at  the  time  the  said  deed  was  executed  said 
M.  N.  was  of  unsound  mind,51  memory  and  understanding, 
and  incapable  of  and  [did  not  sign  or  execute  said  deed, 
or  if  the  same  was  signed  by  him  said  M.  N.]  did  not  under- 
stand or  know,  and  was  incapable  of  understanding  or 
knowing,  that  he  was  executing  or  signing  a  deed  of  said 


60  Adapted    from  Hoey  v.   Hoey, 

App.    Div.    178,    127   N.  Y.  Supp. 

53  App.  Div.  208,  65  N.  Y.  Supp. 

695. 

778;     Jones    v.    McDonough,     143 

51 A  pleadable  fact.    See  note  on 

page  24. 
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premises,  and  that  he  did  not  intend  to  sign  or  execute  a 
deed  of  said  premises  to  defendant. 

[If  any  consideration  passed  to  grantor  its  return  should  be 
offered;  see  paragraph  V  of  Form  1578.] 

Wherefore  [demand  of  judgment  as  in  Form  1571]. 

• 

1593.  Allegation  of  Procuring  Intoxication,  in  Action  to 
Rescind."2 

That  prior  to  the  signing  by  plaintiff  of  said  ,  de- 

fendant intentionally  procured  plaintiff's  intoxication  by 
furnishing  and  inducing  plaintiff  to  drink  various  alcoholic 
beverages;  that  thereby  plaintiff  was  rendered  totally  unfit 
and  wholly  unable  and  incompetent  to  comprehend  the 
nature  of  any  transaction  as  defendant  well  knew;  that 
while  plaintiff  was  in  such  intoxicated  condition,  defendant 
induced  him  to  sign  said 

1594.  To  Avoid  Deed  given  by  an  Infant. 

I.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  [or,  one  M.  N.]  was  the  owner  of  certain  real  prop- 
erty [briefly  describe];  that  at  said  date  said  plaintiff  [or, 
M.  N.]  was  an  infant  of  the  age  of                  years. 

II.  That  on  said  day,  and  in  consideration  of  [state], 
plaintiff  [or,  said  M.  N.]  gave  a  deed  of  said  property  to 
the  defendant,  who  has  ever  since  been  in  possession  thereof; 
that  said  deed  is  recorded  [etc.]. 

III.  [//  infant  grantor  is  deceased:]  That  said  M.  N.  died 
on  the  day  of  ,  19     ,  at  the  age  of 

years,  intestate,  and  leaving  plaintiff  who  was  his  [father — or, 
brother]  as  his  sole  heir  at  law;  that  said  M.  N.  left  no  [rel- 
atives of  nearer  degree  than  plaintiff].™ 

IV.  That  plaintiff  has  elected  to-  and  does  hereby  dis- 


62  From  Pritz  v.  Jones,   117  App.  sue      for      his      undivided      share. 

Div.  643,  102  N.  Y.  Supp,  549.  O'Rourke    v.    Hall,    38    App.    Div. 

53  One  of  several  heirs  at  law  of  the  534,  56  N.  Y.  Supp.  471. 
infant   grantor   may   disaffirm,    and 
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affirm  said  deed,  and  is  willing  to  and  hereby  offers  to  re- 
store to  defendant  the  said  consideration  therefor. 

Wherefore,  plaintiff  demands  judgment  that  said  deed 
is  null  and  void,  and  that  the  same  be  cancelled  of  record, 
and  that  defendant  be  directed  to  surrender  possession  of 
said  premises  to  plaintiff;  and  for  such  other  and  further 
relief  as  may  be  just;  with  the  costs  of  this  action. 

1595.  To  Cancel  a  Corporation's  Agreement  as  Ultra  Vires.54 

I.  [Allege  corporate  capacity  of  defendant  corporation 
as  in  Form  44];  that  by  its  certificate  of  incorporation  said 
defendant  Company  was  given  authority  to  [present  its 
powers  under  its  charter]. 

II.  That  on  or  about  the  day  of  19 
the  defendant  Company  undertook  to  enter  into  an  agree- 
ment with  the  defendant  Y.  Z.,  wherein  and  whereby  [pre- 
sent enough  of  the  obligations  on  the  part  of  the  defendant 
corporation  to  show  it  was  ultra  vires — or,  may  annex  a  copy]. 

III.  That  said  agreement  is  ultra  vires  as  to  the  defendant 
Company. 

IV.  That  plaintiff  is  a  stockholder  [or,  member]  of  the 
defendant  Company. 

V.  That  prior  to  the  commencement  of  this  action,  plain- 
tiff demanded  of  the  officers  and  directors  of  the  defendant 
Company  that  an  action  be  brought  to  set  aside  said  agree- 
ment as  ultra  vires,  but  said  demand  was  refused. 

Wherefore  plaintiff  demands  judgment  that  said  agree- 
ment be  set  aside  and  adjudged  null  and  void,  and  that  the 
defendants  be  forbidden  to  carry  out  its  provisions;  and  that 
plaintiff  have  such  other  and  further  relief  as  may  be  just, 
with  the  costs  of  this  action. 


54  Adapted  from  Davis  v.  Congregation  Israel,  40  App.  Div.  424,  57  N.  Y. 
Supp.  1015. 
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1596.  To  Cancel  Instrument  given  as  Security  for  Usurious 
Loan; 65  against  Personal  Loan  Company.66 

[Complaint  sustained  in  Lowry  v.  Collateral  Loan  Assoc, 
172  N.  Y.  394,  aff'g  62  App.  Div.  240,  71  N.  Y.  Supp.  822.] 

I.  That  at  the  times  hereinafter  mentioned  defendant 
was  and  now  is  a  domestic  corporation  organized  under  the 
provisions  of  §  340  of  the  Banking  Law  as  a  personal  loan 
company. 

II.  That  at  and  on  or  about  the  day  of 

,19  ,  defendant  agreed  to  loan  plaintiff  the  sum 
of  dollars,  for  the  term  of  [one  month],  and  on  said 

day  as  collateral  security  for  the  repayment  of  said  loan 
plaintiff  made  and  executed  and  delivered  to  defendant  a 
chattel  mortgage  bearing  date  on  said  day,  whereby  plain- 
tiff mortgaged  to  defendant  certain  chattels  therein  de- 
scribed and  located  in  premises  No.  street,  in  said 
city  of  ,  wherein  plaintiff  then  resided  and  now 
resides;  that  upon  the  delivery  of  said  chattel  mortgage 
to  defendant,  defendant  also  requested  and  demanded  that 
plaintiff  should  deliver  to  defendant  a  promissory  note  for 
said  sum  of  dollars,  dated  on  said  day,  and  due  in 
[one  month],  which  plaintiff  did;  that  thereupon  plaintiff 
received  from  defendant  the  sum  of  dollars,  which 
defendant  represented  was  the  full  amount  payable  to 
plaintiff  upon  said  loan  after  defendant  had  deducted  there- 
from its  charges  for  making  said  loan,  and  expenses  in  con- 
nection therewith,  and  interest  on  said  loan  at  the  rate  of 

per  cent,  all  of  which  defendant  deducted  in  ad- 
vance.57 

66  Other  forms   of   precedents  for  case  outside  of  the  statute  affecting 

charging    usury    may    be   found    in  personal  loan  companies,  the  other 

other    chapters;    see    Index,    under  precedents  for  charging  usury  must 

title  Usury.    This  form,  being  based  be  followed. 

upon  statutory  provisions  prescrib-  66  Under    N.    Y.    Banking    Law, 

ing  forfeiture  of  the  debt  as  a  pen-  §§  340   et   seq.     Complaint   adapted 

alty,  does  not  charge  the  corrupt  in-  from  Lowry  v.  Collateral  Loan  As- 

tent  to  exact  and  pay  usury,  as  in  sociation,  172  N.  Y.  394. 

other    forms;    if    the    complaint    is  67  In  itself  a  violation  of  the  stat- 

f  ramed  to  cancel  securities  given  in  a  ute.     Banking  Law,  §  345,  subd.  2. 
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III.  [7/  there  have  been  renewals:]  That  thereafter,  and  on 
the  day  of  each  month  following,  to  and  including 
the  month  of  ,  19  ,  defendant  extended  the  time 
of  the  payment  of  said  loan  upon  plaintiff's  executing  an- 
other chattel  mortgage  upon  the  same  chattels  to  secure 
the  same  amount,  and  giving  a  new  note,  and  defendant 
upon  each  such  renewal  demanded  and  received  from  plain- 
tiff the  sum  of  dollars  at  the  time  of  making  the 
same,  which  sum  defendant  represented  to  be  interest  on 
said  loan  at  the  rate  of  per  cent  per  month  in  ad- 
vance, and  necessary  charges  for  drawing  additional  papers 
on  said  loan.68 

IV.  That  [the  last  renewal  of]  said  loan  becomes  due  and 
payable  on  the'  day  of  ,  19  ,  and  defend- 
ant has  threatened  and  intends  to  seize  the  chattels  men- 
tioned and  described  in  said  chattel  mortgage  upon  the  ma- 
turity of  said  loan. 

V.  That  said  loan  was  and  is  usurious,  and  violates  the 
provisions  of  the  statute  under  which  defendant  was  in- 
corporated, in  that,  defendant  has  demanded  and  compelled 
plaintiff  to  pay  interest  in  advance  on  said  loan  secured  by 
said  chattel  mortgage,  and  at  the  rate  of  more  than  [two]  per 
cent  per  month;  that  defendant  has  also  demanded  and  com- 
pelled plaintiff  to  pay  more  than  [two]  per  cent  per  month 
in  advance  for  the  renewals  of  said  loan,  and  has  made 
improper  charges  for  alleged  expenses  in  drawing  papers 
and  for  other  claimed  expenses. 

Wherefore,  plaintiff  demands  judgment  that  the  afore- 
said loan,  secured  by  plaintiff's  notes  and  chattel  mortgages, 
be  declared  usurious  and  void,  that  said  notes  and  chattel 
mortgages  be  directed  to  be  surrendered  to  plaintiff  without 
payment  to  defendant,  and  that  plaintiff  have  such  other 
and  further  relief  as  "may  be  just,  with  the  costs  of  this  ac- 
tion. 


58  Such  repeated  charges  are  for  bidden  by  the  statute.     Id.,  §  345,  subd.  5. 
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1597.  By  Executors,  to  Cancel  a  Bond  Given  by  Them, 
Founded  on  a  Consideration  against  Public  Policy, 
and  to  Reclaim  Moneys  of  the  Estate  Paid  by  Them 
Thereunder.59 

[Sustained  in  Zimmerman  v.  Kinkle,  108  N.  Y.  282,  13 
N.  Y.  State  Rep.  634.] 

I.  [Allege  death  of  testator,  probate  of  will,  and  appointment 
of  plaintiff  as  executor,  as  in  Form  64.] 

II.  That  in  his  lifetime  and  at  the  time  of  his  death,  the 
said  M.  N.  [testator]  and  the  defendant  Y.  Z.  were  co-part- 
ners in  business  as  at 

III.  That  after  the  death  of  said  M.  N.,  a  settlement  of 
the  co-partnership  accounts  was  had  between  the  plaintiff, 
as  such  executor,  and  the  defendant  Y.  Z.;  that  thereupon 
the  defendant  Y.  Z.  wrongfully  exacted  of  plaintiff,  and  he, 
with  the  defendant  W.  X.,  executed  and  delivered  to  the 
defendant  Y.  Z.  a  bond  in  the  penal  sum  of  dollars, 
upon  condition  [state  illegal  condition,  as:]  that  if  the  ob- 
ligors should  keep  inviolate  and  confidential  all  the  business 
transactions  and  dealings  of  the  said  co-partnership  which 
have  come  or  may  come  to  their  knowledge,  and  shall 
not  disclose  or  divulge  the  same,  then  said  bond  was  to  be 
void. 

IV.  That  the  defendant  W.  X.  signed  said  bond  and  be- 
came an  obligor  thereupon,  as  surety  to  plaintiff,  and,  as 
such,   demanded  and  received  from  plaintiff  the  sum  of 

dollars,  out  of  the  moneys  of  the  estate  of  M.  N., 
which  said  sum  the  said  defendant  W.  X.  promised  and 
agreed  to  repay  as  soon  as  his  liability  upon  said  bond  should 
cease. 

V.  That  said  bond  was  given  for  no  consideration  whatr 
soever,  but  was  wrongfully  extorted  from  plaintiff,  and 
was  signed,  executed  and  delivered  fdr  an  illegal  and  im- 
moral purpose,  against  public  policy,  and  for  the  purpose 
of  interfering  with  the  administration  of  public  justice,  and 

69  The  court  held  that  plaintiff,  in  in  pari  delicto  with  defendants,  citing 
his  representative  character,  was  not      Wetmore  v.  Porter,  92  N.  Y.  76. 
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to  suppress  evidence  of  illegal  acts  on  the  part  of  the  defend- 
ant Y.  Z. 

VI.  That  the  defendant  W.  X.  well  knew  the  purpose  of 
the  said  bond,  as  hereinbefore  stated,  and, that  the  money 
so  received  by  him  was  trust  money,  and  was  received  by 
him  from  plaintiff  as  executor  of  said  M.  N.,  deceased. 

Wherefore,  plaintiff  demands  judgment  that  said  bond 
be  delivered  up  by  defendant  Y.  Z.  and  cancelled;  that  the 
defendant  W.  X.  restore  to  plaintiff  the  sum  of  dol- 

lars received  by  him  from  plaintiff,  with  interest  thereon 
from  ,  19     ;  and  that  plaintiff  have  such  other  and 

further  relief  as  may  be  just,  with  costs  of  this  action. 


II.  REFORMATION.60 

1598.  To  Reform  a  Conveyance  by  Correcting  Mistake  in 
Description.61 

day  of 


■    I.  That  on  or  about  the 

00  An  action  for  the  reformation  of  a 
written  instrument  will  not  lie  unless 
there  has  been  a  mutual  mistake  of 
fact  by  the  parties  to  it,  or  a  mistake 
of  fact  on  the  one  side  and  fraud  on 
the  other.  Leary  v.  Geller,  169  App. 
Div.  232,  154  N.  Y.  Supp.  507;  Frank- 
enberg  v.  Perlman,  180  App.  Div.  174. 
If  after  making  an  agreement,  in 
the  process  of  reducing  it  to  written 
form,  the  instrument,  by  means  of  a 
mistake  of  law,  fails  to  express  the 
contract  which  the  parties  actually 
entered  into  a  reformation  may  be 
had  to  the  same  extent  as  if  the 
failure  of  the  writing  to  express  the 
real  contract  was  caused  by  a  mis- 
take of  fact.  Baird  v.  Erie  R.  Co., 
210  N.  Y.  225;  Bacot  v.  Fessenden, 
139  App.  Div.  647,  124  N.  Y.  Supp. 
370. 


19 


An  action  to  reform  a  contract 
because  of  mistake,  and  to  recover 
upon  it  as  reformed,  states  but  a 
single  and  equitable  cause  of  action. 
Imperial  State  Brick  Co..  v.  Jewett, 
169  N.  Y.  143. 

In  the  absence  of  fraud  on  one 
side  and  mistake  on  the  other,  re- 
formation is  never  based  upon  ig- 
norance, but  the  mistake  must  be 
mutual.  Curtis  v.  Albee,  167  N.  Y. 
360.  To  show  a  mistake  by  plaintiff, 
without  else,  may  be  ground  for 
rescission,  or  refusing  specific  per- 
formance; but  it  is  not  ground  for 
reformation.  Salomon  v.  North 
British  &  M.  Ins.  Co.,  215  N.  Y. 
214;  Moffett,  etc.,  Co.  v.  Rochester, 
178  U.  S.  373;  Drachler  v.  Foote,  88 
App.  Div.  270,  84  N.  Y.  Supp.  977. 
Therefore    an    allegation    that    a 


61  For  the  allegations  of  a  complaint 
seeking  to  reform  a  mortgage  on  the 
ground  of  fraud,  and  for  foreclosure 


as  reformed,  see  De  Peyster  v.  Has- 
brouck,  11  N.  Y.  582. 
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the  defendant  executed  and  delivered  to  the  plaintiff, 
under  his  hand  and  seal,  a  deed,  of  which  the  following  is  a 
copy:  [give  copy  of  deed,  containing,  for  example,  the  follow- 
ing description  of  premises  conveyed:  All  that  certain  lot, 
etc.,  beginning  at  a  point,  etc.,  running  thence  east- 
erly -along  A  street  feet,  thence  southerly  along 
B  street  feet,  thence  westerly  and  parallel  to  C 
street  feet,  and  thence  southerly  and  parallel  to 
D  street               feet  to  the  place  of  beginning]. 

II.  That  the  description  therein  given  of  the  premises 
intended  to  be  conveyed  thereby  was  erroneous,  and  in 
fact  does  not  describe  any  premises  whatever;  that  the 
word  "southerly,"  as  last  used  in  said  description,  was  in- 
serted by  mutual  mistake  of  the  plaintiff  and  defendant, 
or  by  mistake  on  plaintiff's  part  and  by  defendant's  fraud; 62 
That  if  defendant  knew  that  said  word  was  incorrectly  in- 
serted, he  concealed  his  knowledge  thereof  from  plaintiff 
with  intent  to  deceive  and  defraud  him;  that  the  word 
''northerly"  should  have  been  used  instead  thereof  in  order 
to  conform  to  the  intention  of  plaintiff  and  defendant  in 
making    said    conveyance,    that    the    premises    included 

clause    was    inserted    "by    mistake  posed    reformation    must    be    made 

of  the  parties  or  at  least  by  mistake  parties  to  the  action.     Steinbach  v. 

on  the  part  of  plaintiff"  is  wholly  Prud.  Ins.  Co.,  172  N.  Y.  471. 

insufficient.     Syenite  Trap  Rock  Co.  62  If   plaintiff   so   desires  he  may 

v.  Williams,  167  App.  Div.  774,  153  make  this  allegation  in  the  alterna- 

N.  Y.  Supp.  74.  tive.     Christopher,  etc.,  Ry.  Co.  ». 

The    action   will   Me    against    the  23d    St.    Ry.     Co.,     78    Hun,    462, 

trustee  in  bankruptcy  to  reform  a  29  N.  Y.  Supp.  233,  aff'd  149  N.  Y. 

contract  made  with  the   bankrupt.  51;  Harding  v.  Moses,  81  App.  Div. 

First  Nat.  Bank  v.  Bacon,  216  U.  S:  199,  80  N.  Y.  Supp.  867;  see,  also, 

138,   aff'g   113   App.   Div.   612,   98  notes  to  Forms  1570  and  1571.    Of 

N.  Y.  Supp.  717.  course    the    facts    constituting    the 

A  court  of  law  may  disregard  a  por-  fraud  must  be  also  alleged,  as  in  the 

tionof  a  contract  appearing  on  its  face  form.     If  there  is  only  one  ground 

to  have  misled  a  party  through  the  alleged,  i.  e.,  either  mutual  mistake, 

artifice  and  deception  of  the  other.  or  mistake  and  fraud,  no  amendment 

See  Nellis  v.  Western  Life  Ind.  Co.,  to    include    the    additional    ground 

207  N.  Y.  320.  may  be  allowed  at  the  trial.     Cary 

Of  course  all  the  persons  whose  Mfg.    Co.    v.    Merch.    Ins.    Co.,   42 

interests  may  be  affected  by  the  pro-  App.  Div.  201,  59  N.  Y.  Supp.  7. 
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within  the  description  if  the  word  "northerly"  had  been 
in  fact  used  should  be  conveyed  by  defendant  to  plaintiff;  °3 
and  that  in  order  to  make  said  deed  pass  any  premises  what- 
ever to  this  plaintiff,  and  to  make  it  conform  to  the  actual 
intention  of  the  parties,  it  is  necessary  that  the  said  de- 
scription should  be  reformed  by  substituting  the  word 
"northerly"  for  the  word  "southerly,"  where  the  latter 
word  is  last  used  therein  [or  say,  reformed  so  as  to  read  as 
follows,  and  insert  description  in  full  as  amended].64 

III.  That  the  plaintiff  has  paid  to  the  defendant  for  the 
said  premises  the  agreed  consideration  therefor. 

Wherefore,  plaintiff  demands  judgment  that  said  deed 
be  reformed  and  corrected  as  aforesaid,  and  that  plaintiff 
have  such  other  and  further  relief  as  may  be  just,  with  the 
costs  of  this  action. 

1599.  To  Reform  a  Deed  by  Correcting  the  Dimensions 
of  the  Premises  Conveyed.65 

I.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  executed  and  delivered  to  defendant  a  deed  pur- 
porting to  convey  a  lot  of  ground  in  the  of  , 
[give  description  as  in  the  deed]. 

II.  That  at  said  time,  plaintiff  was  the  owner  of  certain 
premises  consisting  of  a  house  and  lot  known  as  and  by  the 
street  number  [state] ;  that  said  lot  was  of  the  width  of  only 

63  It  is  not  sufficient  to  merely  is  necessary  at  least  before  the 
allege  that  a  contract  was  the  result  grantee  can  use  it  against  a  stranger, 
of  a  mistake;  the  nature  of  the  mis-  Bailey  v.  Twin  Lake  Assoc,  91  App. 
take  must  appear.  Levy  v.  Passa-  Div.  500,  86  N.  Y.  Supp.  788. 
vant,  19  App.  Div.  71,  45  N.  Y.  65  Adapted  from  complaint  in  Sto- 
Supp.  986.  litzky  v.  Linscheid,  150  App.  Div.  253, 

64  Whenever  there  is  no  mistake  in  134  N.  Y.  Supp.  805.  The  court 
the  agreement,  but  merely  an  error  held  a  counterclaim  for  damages 
in  reducing  it  to  written  form,  the  was  properly  interposed,  wherein 
contract  will  be  reformed.  Le  it  was  charged  that  plaintiff  had 
Gendre  v.  Scottish,  etc.,  Ins.  Co.,  95  fraudulently  represented  his  lot  of 
App.  Div.  562,  88  N.  Y.  Supp.  1012.  the    greater    width,    and    that    de- 

In  case  a  mistake  is  made  in  the  fendant  had  purchased  in  reliance 
description,  a  reformation  of  the  deed      thereon. 
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feet;  that  the  plaintiff  intended  to  sell  and  convey 
only  the  said  lot,  with  the  improvements  thereon,  and  de- 
fendant intended  to  purchase  said  lot,  and  the  description 
in  said  deed  was  intended  to  cover  only  the  true  dimensions 
of  the  said  lot,  but  that  by  mutual  mistake  the  description 
in  said  deed,  as  aforesaid,  purported  to  convey  land  of  the 
width  of  feet  instead  of  the  actual  width  of  said 

lot  of  only  feet. 

Wherefore  plaintiff  demands  judgment  that  said  deed 
be  reformed  so  that  in  the  description  of  the  land  thereby 
conveyed  the  width  thereof  in  front  and  rear  shall  be  stated 
to   be  feet   instead   of  feet,    and   for  such 

other  and  further  relief  as  may  be  just,  with  the  costs  of  this 
action. 

1600.  To    Reform   a   Deed    by    Striking   out   a   Clause 
Therein.66 

I.  [As  in  Form  1598.} 

II.  That  prior  to  the  preparation  of  said  deed  no  agree- 
ment had  been  made  between  plaintiff  and  defendant  whereby 
plaintiff  had  agreed  [to  assume  and  pay  the  said  mortgage 
as  in  said  deed  covenanted]. 

III.  That  by  the  mutual  mistake  of  the  plaintiff  and  de- 
fendant, or  by  the  mistake  «of  the  plaintiff  and  the  fraud  of 
the  defendant  in  concealing  from  plaintiff  his  knowledge 
of  the  insertion  of  such  covenant,  said  deed  did  not  embody 
the  true  agreement  between  plaintiff  and  defendant  with 
regard  to  the  conveyance  of  said  premises,  but  fastens,  upon 
plaintiff  an  obligation  which  it  was  not  intended  or  agreed 
that  he  should  assume. 

Wherefore,  plaintiff  demands  judgment  that  said  deed 
be  reformed  by  striking  out  said  clause  [assuming  payment 
of  said  mortgage,]  and  for  such  other  and  further  relief  as 
may  be  just,  with  the  costs  of  this  action. 

66  Adapted  from  King  v.  Sullivan,      this   form   of   action,    and  pleading 
31  App.  Div.  547,  52  N.  Y.  Supp.      therein,  to  Form  1598. 
130.     See,    generally,   the   notes   on 
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1601.  For  Reformation  of  the  Terms  of  a  Written  Agree- 
ment.67 

I.  [Allege  the  writing  as  actually  made  between  the  parties.] 

II.  That  prior  to  the  preparation  of  said  written  agree- 
ment, plaintiff  and  defendant  had  agreed  [set  forth  the  omitted 
provision,  or  the  intended  provision  that  has  been  mistakenly 
incorporated  in  the  writing]. 

III.  That  by  the  mutual  mistake  of  the  plaintiff  and  de- 
fendant, or  by  the  mistake  of  the  plaintiff,  and  the  fraud  of 
the  defendant  in  concealing  his  knowledge  thereof,68  said 
writing  did  not  embody  the  actual  agreement  theretofore 
made  as  aforesaid,  but  said  provision  regarding  [state  what] 
was  omitted  [or,  that  said  intended  provision  relating  to 

was  incorrectly  embodied  so  as  to  provide  ]. 

IV.  That  plaintiff  executed  said  writing  in  the  belief  that 
the  same  embodied  in  its  terms  [all]  the  actual  agreement 
theretofore  made,  as  aforesaid. 

Whekefore,  plaintiff  demands  judgment  that  said  writ- 
ing be  reformed  to  express  the  true  intent  of  the  parties  by 
[state];  for  such  other  and  further  relief  as  may  be  just,  and 
the  costs  of  this  action. 

1602.  To  Reform  an  Instrument  and  Recover  upon  it  as 
Reformed;  Policy  of  Insurance.69 

I.  That  at  the  times  hereinafter  mentioned  defendant 

67  Plaintiff  may  unite  with  his  Mead  v.  Saratoga  Ins.  Co.,  179  N.  Y. 
claim  for  reformation  a  further  claim  537,  where  a  judgment  of  reforma- 
to  recover  upon  or  for  damages  for  tion,  and  awarding  plaintiff  his  dam- 
breach  of  the  agreement  as  so  re-  ages,  was  affirmed. 

formed.  But  one  cause  of  action  Where  the  court  has  found  that 
is  thereby  stated;  see  other  forms  in  the  one  to  whom  plaintiff  gave  in- 
this  division;  McDonald  v.  Crissey,  structions  regarding  the  desired  con- 
215  N.  Y.  609;  Imperial  State  Brick  tract  was  the  agent  of  the  defendant, 
Co.  v.  Jewett,  169  id.  143.  it  is  constructive  fraud  for  the  de- 
See,  generally,  the  notes  to  Form  fendant  to  draft  the  contract  in 
1598.  form    different    from    plaintiff's    in- 

68  See,  notes  on  this  pleading  in  the  structions.  Ulman  v.  Eq.  Life  Ass. 
alternative,  to  Forms  1570,  1571  and  Co.,  161  App.  Div.  708,  146  N.  Y. 
1598.  Supp.  696. 

69  Adapted  from  the  complaint  in 
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was  and  now  is  a  [domestic]  corporation,  and  engaged  in  the 
business  of  [fire  insurance]. 

II.  That  prior  to  the  day  of  ,  19  ,  and 
ever  since,  plaintiff  was  the  owner  of  certain  premises  in 
the  city  of  ,  in  the  county  of  and  State  of 
New  York,  known  as  No.  Street,  [on  which  had 
been  erected  a  two-story  frame  building  for  use  as  a 
store,  and  which  was  then  occupied — by  plaintiff — as  a 
store]. 

III.  That  on  said  day,  defendant  in  consideration  of  the 
sum  of  dollars  premium  to  be  paid  by  plaintiff 
agreed  to  insure  and  did  insure  the  aforesaid  building  in 
the  sum  of  dollars  for  a  term  of  years 
commencing  on  said  day;  that  at  the  time  of  the  making  of 
said  agreement,  defendant  knew  that  said  building  so  to  be 
insured  was  not  a  dwelling  but  was  a  store,  and  occupied 
as  such,  and  it  was  agreed  by  defendant  that  it  should  be 
insured  as  such. 

IV.  That  on  said  day,  and  in  pursuance  of  its  said  agree- 
ment, defendant  issued  and  delivered  to  plaintiff  its  policy 
of  insurance,  numbered  ,  in  the  standard  form,  to 
which  policy  it  attached  a  slip  as  follows:  "$3000  on  a  two- 
story  frame  building  while  occupied  as  a  dwelling." 

V.  That  the  words  "while  occupied  as  a  dwelling"  were 
printed  on  said  slip,  which  also  contained  considerable 
other  printed  matter,  and  were  not  observed  by  plaintiff 
until  brought  to  his  attention  by  defendant  after  the  fire 
hereinafter  alleged;  that  said  words  were  inserted  in  said 
insurance  policy  in  violation  of  the  terms  of  the  agreement 
made  between  plaintiff  and  defendant  as  aforesaid,  and  in 
violation  of  the  directions  given  by  plaintiff  to  defendant's 
agent  with  regard  to  the  issuance  to  him  of  said  insurance, 
and  were  inserted  by  mistake  on  the  part  of  both  plaintiff 
and  defendant,  or  if  not  by  mistake  on  the  part  of  the  de- 
fendant then  defendant  with  intent  to  defraud  plaintiff 
caused  the  said  words  to  be  inserted  in  said  policy.70 

70  See  next  form  for  another  precedent  alleging  ground  for  reformation. 
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VI.  That    on    the  day    of  ,    19     ,    said 

building  was  [totally  destroyed  by  fire]  and  the  plaintiff's 
loss  and  damage  thereby  amounted  to  the  sum  of 
dollars;  that  immediately  after  said  fire  plaintiff  gave  de^ 
fendant  due  notice  thereof  and  proof  of  loss  in  accord- 
ance with  the  terms  of  said  policy,  and  has  duly  per- 
formed all  the  conditions  of  said  policy  and  agreement 
on  his  part,  and  that  more  than  sixty  days  have  elapsed 
since  plaintiff  furnished  defendant  with  such  due  proof  of 
loss,  and  that  no  part  of  said  loss  has  been  paid  by  de- 
fendant. 

Wherefore,  plaintiff  demands  judgment  that  the  said 
policy  of  insurance  may  be  reformed  and  corrected  by 
striking  out  therefrom  the  words  "while  occupied  as  a 
dwelling"  and  inserting  in  place  thereof  the  words  "while 
occupied  as  a  store,"  and  that  plaintiff  may  have  judg- 
ment against  defendant  for  dollars,  with  interest 
thereon  from  the  day  of  ,  19  ,  with  costs 
of  this  action  and  such  other  and  further  relief  as  may  be 
just. 

1603.  Another  Form  of  Allegation  of  Ground  for  Reforma- 
tion. 
That  said  policy  of  insurance  has  stamped  thereon  the 
following  warranty:  "Dwelling  Warranty:  Warranted  by 
the  assured  that  the  within  described  dwelling  is  occupied 
exclusively  for  dwelling  purposes  by  not  more  than  two 
families";  that  said  dwelling  warranty  was  inserted  in  said 
policy  by  mistake,  that  no  such  warranty  was  in  fact  made, 
and  plaintiff  neither  directly  nor  indirectly  consented  to 
the  stamping  of  said  warranty  upon  said  policy  and  did  not 
know  of  the  existence  thereof  until  after  the  fire  herein- 
after alleged;  that  plaintiff's  said  dwelling  is  used  exclusively 
for  dwelling  purposes  but  the  same  is  occupied  by  more  than 
two  families,  and  such  fact  was  well  known  to  the  defendant 
at  the  time  of  the  issuance  of  said  policy;  that  said  war- 
ranty was  stamped  upon  said  policy  by  mistake  of  all  the 
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parties  hereto,  and  said  warranty  was  never  in  fact  made  by 
plaintiff.71 

1604.  To  Reform  Agreement,  and  Enjoin  Pending  Action 
upon  it  in  Court  having  no  Equitable  Jurisdiction. 

I.  That  plaintiff  at  the  times  hereinafter  mentioned  was 
and  now  is  the  owner  of  premises  known  as  [slate.]  , 

II.  That  prior  to  the  execution  and  delivery  of  the  writ- 
ten agreement  hereinafter  set  forth,  plaintiff  and  defendant 
had  negotiations  concerning  the  leasing  of  the  premises 
therein  described,  and  the  terms  and  conditions  thereof; 
that  as  a  result  of  such  negotiations,  such  terms  and  condi- 
tions were  agreed  upon  between  plaintiff  and  defendant, 
and  by  mutual  consent  plaintiff  undertook  to  prepare  a 
writing  which  should  correctly  embody  such  terms  and 
conditions. 

III.  That  plaintiff  thereupon  prepared  the  writing  which 
he  believed  and  intended  should  correctly  embody  the  agreed 
terms  and  conditions  of  such  leasing;  that  such  writing, 
when  so  prepared,  was  executed  by  plaintiff  and  defendant; 
that  a  true  copy  thereof  is  hereunto  annexed,  marked  "A" 
and  made  part  of  this  complaint. 

IV.  That  such  writing  does  not  truly  and  correctly  em- 
body the  agreement  of  plaintiff  and  defendant  as  actually 
made;  that  such  writing  contains  among  its  provisions  the 
following  clause :  [quote  verbatim  the  faulty  sentences]  that  the 
agreement  upon  this  matter  of  repairs  and  liability  for  in- 
jury, actually  made  between  plaintiff  and  defendant,  was, 
[set  forth  intended  agreement,  as:]  that  the  defendant,  as  lessee, 
should  keep  the  leased  premises  and  property  in  good  re- 
pair during  the  term  of  the  lease,  at  its  own  expense,  and 
that  the  plaintiff,  as  lessor,  should  not  be  liable  for  any  in- 

71  From    Schuessler    v.    Fire    Ins.  been   entitled   to   a   higher   rate   of 

Co.,    103   App.   Div.   12,   92   N.   Y.  premium,   and  the  court  held  that 

Supp.  649,  aff'd  without  opinion  in  defendant  would  have  been  entitled 

185  N.   Y.  578,   where  a  judgment  to   a   deduction   to   cover  such   in- 

for   plaintiff   was   affirmed.     It '  ap-  creased  amount  if  its  claim  therefor 

peared   that  defendant  would  have  had  not  been  waived. 
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jury  or  damage  caused  by  reason  of  the  condition  of  such 
leased  premises  and  property,  or  by  the  operation  of  the 
machinery  and  appliances  therein. 

V.  That  the  transposition  of  the  words  "lessor"  and  "les- 
see," as  it  occurs  in  the  clause  set  forth  in  the  preceding  par- 
agraph, and  whereby  the  actual  agreement  between  plain- 
tiff and  defendant  in  relation  to  the  obligation  to  make 
repairs  and  the  liability  for  injuries  was  incorrectly  stated^ 
was  the  result  either  of  a  mutual  mistake  on  the  part  of  the 
plaintiff  and  defendant  in  failing  to  discover  the  fact  that 
the  writing  did -not  truly  state  their  agreement  as  made,  or 
was  the  result  of  such  mistake  on  the  part  of  plaintiff  and  a 
concealment  by  the  defendant's  officers  and  agents  of  any 
knowledge  which  might  have  been  possessed  by  them,  or  any 
of  them,  of  the  fact  of  such  error  in  the  writing  as  prepared. 

VI.  That  in  the  month  of  ,  19  ,  defendant 
began  an  action  against  the  plaintiff  in  the  [City  Court  of 
Buffalo,]  alleging  that  one  of  its  employees  had  sustained  an 
injury  by  reason  of  the  elevator  and  its  appurtenances  in 
said  leased  premises  having  become  out  of  repair,  that  a 
payment  had  been  made  by  it  to  such  employee  in  satisfac- 
tion of  his  claim  for  damages  resulting  from  such  injury, 
and  that  by  reason  of  the  clause  in  said  writing  set  forth  in 
paragraph  "IV"  hereof,  this  plaintiff  was  obligated  to  repay 
to  it  the  amount  of  such  payment. 

VII.  That  said  action  is  pending  undetermined  in  said 
[City  Court,]  and  that  defendant  threatens  and  intends  to 
bring  the  same  to  trial,  that  said  [City  Court]  has  no  equi- 
table jurisdiction  whatsoever,  and  therefore  plaintiff  is 
unable  to  interpose  his  equitable  claim,  as  above  set  forth, 
that  the  said  writing  embodies  a  mistake  and  should  be 
reformed  to  express  the  true  intent  and  agreement;  that  if  a 
trial  is  had  in  said  [City  Court]  in  said  action,  recovery 
may  be  had  against  plaintiff,  notwithstanding  the  existence 
of  such  complete  equitable  bar  to  a  recovery  and  to  plain- 
tiff's irreparable  damage,  and  that  plaintiff  has  no  adequate 
remedy  at  law. 
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Wherefore,  plaintiff  demands  judgment  that  said  writ- 
ten agreement  be  reformed  and  corrected  as  aforesaid  to 
express  the  true  agreement  between  plaintiff  and  defendant; 
that  defendant  be  enjoined  from  prosecuting  said  City 
Court  action;  and  that  plaintiff  have  such  other  and  further 
relief  as  may  be  just,  with  the  costs  of  this  action. 

1605.  To  Reform  by  Insertion  of  Omitted  Clause;  and  to 
Recover  Damages  for  Breach  of  such  Provision. 

[Sustained  in  Manheimer  v.  Kuhn,  173  App.  Div.  135, 
159  N.  Y.  Supp.  437.] 72 

I.  That  in  ,  19  ,  the  plaintiff  agreed  to  hire 
from  the  defendant,  and  the  defendant  agreed  to  lease  to 
the  plaintiff,  for  a  term  of  two  years  from  the  day 
of  ,  19  ,  at  the  monthly  rental  of  dollars, 
certain  rooms  in  an  apartment  house  in  the  city  of  New 
York. 

II.  That  under  and  as  a  part  of  the  agreement  it  was 
understood  and  agreed  by  both  parties  that  during  the 
occupancy  of  the  premises  by  the  plaintiff  the  defendant 
would  furnish  sufficient  steam  heat  and  hot  water  to  make 
them  in  all  respects  tenantable. 

III.  That  this  agreement  was  reduced  to  writing,  but  by 
mutual  mistake  of  the  parties,  or  by  reason  of  the  mistake 
of  the  plaintiff  and  the.  fraud  of  the  defendant  in  concealing 
his  knowledge  thereof,  the  writing  did  not  express  the  true 
agreement,  in  that  there  was  no  provision  therein  to  the 
effect  that  steam  heat  and  hot  water  were  to  be  furnished 
by  defendant. 

IV.  That  the  plaintiff,  after  execution  of  the  said  lease, 
went  into  possession  of  the  demised  premises;  that  during  the 
months  of  and  19  ,  defendant,  with  the 
intention  and  for  the  purpose  of  depriving  plaintiff  of  the 
beneficial  use  and  enjoyment  of  the  premises  leased,  neg- 
lected and  refused  to  furnish  sufficient  steam  heat  and  hot 

72  Held,  that  but  one  cause  of  action  was  stated.  See,  generally,  the  notes 
to  Form  1598. 


Fraud,  Mistake,  etc.  1983 

water,  and  during  the  latter  part  of  willfully  and 

maliciously  failed  to  furnish  any  hot  water  or  steam  what- 
ever. 

V.  That  by  reason  of  such  failure  on  the  part  of  defend- 
ant to  perform  his  said  agreement  the  premises  became 
wholly  untenantable,  and  that  on  the  of  , 

19    ,  plaintiff,  by  reason  thereof,  was  forced  to  and  did 
abandon  possession  of  the  same  and  was  compelled  to  re-' 
move  therefrom. 

That  by  reason  of  the  aforesaid  acts  of  the  defendant, 
the  plaintiff  and  members  of  his  family  were  rendered  ill, 
and  plaintiff  incurred  expense  and  was  damaged  in  the  sum 
of  dollars. 

Wherefore,  plaintiff  demands  judgment  that  the  said 
lease  be  reformed  so  as  to  express  the  true  agreement  of 
the  parties  regarding  steam  heat  and  hot  water,  and  that 
recovery  be  had  by  plaintiff  for  the  damages  sustained,  as 
aforesaid;  and  for  such  other  and  further  relief  as  may  be 
just,  and  the  costs  of  this  action. 

1606.  For  Reformation  of  Agreement,  Rescission  of  Re- 
leases Given,  and  Recovery  back  of  Excess  Amount 
paid  Thereunder.73 

I.  That  prior  to  and  on  or  about  the  day  of 

,  19  ,  plaintiff  and  defendant  were  co-partners, 
doing  business  as  at  ;  that  by  an  agree- 

ment duly  made  and  delivered  between  them  on  said  day, 
it  was  agreed  that  said  co-partnership  was  thereby  dis- 
solved, and  that  plaintiff  should  pay  to  defendant  for  the 
latter's  interest  in  said  co-partnership  assets,  the  sum  of 

dollars,  which  said  sum  plaintiff  has  heretofore 
paid  to  defendant. 

II.  That  in  arriving  at  the  sum  which  plaintiff  should  pay 
to  defendant,. it  was  mutually  agreed  that  all  of  the  assets 

"Adapted     from     complaint     in      plaintiff  recovered,  but  no  question 
House  v.  Wechsler,    104   App.  Div,.      of  pleading  was  directly  involved. 
124,    93   N.    Y.    Supp.    593,    where 
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of  said  co-partnership  should  be  enumerated  and  an  agreed 
value  placed  upon  them,  and  that  all  the  liabilities  should 
be  deducted,  and  that  the  net  value  of  the  assets  as  thus 
shown  should  be  the  basis  of  such  purchase  by  plaintiff  and 
that  he  should  pay  defendant  [one-half]  the  amount  thereof 
for  his  interest  therein. 

III.  That  the  statement  of  assets  and  liabilities  was  pre- 
pared by  one  M.  N.,  then  the  bookkeeper  for  said  co-part- 
nership, and  who  had  been  entrusted  by  both  plaintiff  and 
defendant  to  prepare  the  same,  and  who  had  been  relied 
upon  by  both  plaintiff  and  defendant  to  do  so  accurately; 
that  in  making  up  said  statement,  said  M.  N.  inadver- 
tently included  therein  an  asset  of  said  co-partnership  which 
did  not  exist,  viz.,  [state]  which  plaintiff  and  defendant 
valued  at  the  sum  of  dollars,  and  said  M.  N.  had 
inadvertently  omitted  from  said  statement  a  liability  of 
said  co-partnership  in  the  sum  of  dollars,  to  one 
O.  P.,  for  [state];  that  by  reason  of  the  aforesaid  inaccuracies,  ■ 
said  statement  was  incorrect,  and  did  not,  as  both  plaintiff 
and  defendant  intended  it  should,  honestly  and  accurately 
represent  the  net  value  of  the  co-partnership  assets;  that  by 
reason  of  such  inaccuracies  such  net  value  as  fixed  in  said  • 
agreement  was  dollars  more  than  it  existed  in 
fact,  and  that  plaintiff  paid  to  defendant  the  sum  of 

dollars  more  than  he  should  have  paid  under  the  intention 
of  the  parties  as  aforesaid. 

IV.  That  at  the  time  of  the  making  of  such  agreement, 
the  plaintiff  and  defendant  also  exchanged  mutual  releases, 
one  to  the  other,  which  were  given  and  received  in  reliance 
upon  the  accuracy  of  said  agreement. 

V.  That  as  soon  as  said  mistakes  were  discovered,  plain- 
tiff notified  defendant  of  the  facts,  and  requested  a  repay- 
ment of  such  excessive  payment -of  dollars,  but  de- 
fendant refused  and  still  refuses  to  repay  to  plaintiff  the  said 
overpayment. 

Whebefore,  plaintiff  demands  judgment  that  said  agree- 
ment of  dissolution  and  settlement  be  reformed  to  state  the 
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net  value  of  the  co-partnership  assets  at  dollars 

instead  of  dollars,  that  said  releases  be  set  aside 

in  so  far  as  they  may  bar  a  recovery  herein,  and  that  plaintiff 
recover  from  defendant  the  sum  of  dollars  so  as 

aforesaid  overpaid,  with  interest  from  the  date  of  such 
overpayment ;  and  that  plaintiff  have  such  other  and  further 
relief  as  may  be  just,  with  the  costs  of  this  action. 
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COMPLAINTS     IN     ACTIONS     TO     REMOVE      OR     PREVENT     A 
CLOUD    ON    TITLE  1 

PAGE 

1607.  To  have  tax  deed  or  certificate  of  tax  sale  surrendered  and  cancelled  1987 

1608.  To  have  tax  lease  cancelled 1989 

1609.  To  vacate  an  illegal  municipal  assessment 1990 

1610.  To  cancel  tax  on  real  estate;  claim  of  exemption  from  taxation ....  1992 

1611.  By  devisee,  to  have  sheriff's  deed  on  execution  set  aside 1993 

1612.  By  heir  at  law  to  cancel  deed  fraudulently  obtained  by  another  heir 

at  law 1994 

1613.  To  set  aside  deed  made  during  infancy  or  incompetency 1995 

1614.  To  have  a  forged  mortgage  set  aside  and  cancelled  of  record 1997 

1615.  To  have  mortgage  cancelled  and  discharged  upon  ground  of  having 

been  procured  under  duress 1998 

1616.  To  cancel  a  mortgage  as  usurious 2000 

1617.  To  prevent  a  threatened  cloud,  and  to  compel  the  surrender  of  an 

unrecorded  mortgage  given  to  defendant  as  security  for  a  lia- 
bility since  terminated 2002 

1  In  order  to  maintain  this  action  In  an  action  to  remove  a  cloud 

it    must    appear   in    the    complaint  upon  title,  the  complaint  need  not 

that     the     claims     made    or    pro-  aver  the  source  of  plaintiff's  title, 

ceedings     attacked     are    not    void  Averring  that  Tie  is  owner  is  sufficient 

upon    their    face,    and    that    their  (Lash  v.  Perry,  19  Ind.  [Kerr]  322), 

nullity     would     not     be     apparent  without  averring  that  he  is  in  pos- 

upon   the   proof   which   a   claimant  session.      Donnelly    v.    Simmonton, 

would  be  compelled  to  make.    Elm-  7  Minn.  167. 

hurst  Fire  Co.  v.  City  of  New  York,  A  complaint  is  not  fatally  defec- 

213  N.  Y.  87;  Bussing  v.  City  of  tive  which  does  not  in  terms  allege 

Mt.   Vernon,    198   N.   Y.    196    (tax  that  plaintiff  has  title,  and  that  the 

assessment);  Beardslee  v.  Ingraham,  instrument  he  seeks  to  cancel  is  a 

183   N.   Y.   411    (attachment  lien);  'cloud,  if,  on  a  fair  construction  of 

Whitney  v.  Considine  Inv.  Co.,  176  the  pleading,  these  facts  are  shown. 

App.  Div.  157,  162  N.  Y.  Supp.  507;  Williams  v.  Ayrault,   31   Barb.   (N. 

Hicinbothem  v.  Vill.  of  North  Pel-  Y.)  364. 

ham,  144  App.  Div.  698,  129  N.  Y.  Title  in  fee  is  not  necessary;  a  lim- 

Supp.  715  (tax  certificate) ;  Rumbel  v.  ited  or  an  equitable  estate  may  be 

Smith,  66  Misc.  298,  121  N.  Y.  Supp.  alleged  instead.    Craft  v.  Merrill,  14 

501  (sheriff's  deed  on  execution,  sale.)  N.  Y.  456;  Lounsbury  v.  Purdy,  18 

Plaintiff's  possession  is  ordinarily  es-  id.  515. 
sential;  but  see  note  to  Form  1611. 
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1618.  Another  form  to  prevent  a  threatened  lien;  to  have  a  tax  lease  sur- 

rendered and  cancelled 2004 

1619.  To  enjoin  a  municipal  corporation  from  giving  a  lease  of  lands 

sold  for  non-payment  of  an  illegal  assessment  for  local  improve- 
ments   2006 

* 

1607.  To  have  Tax  Deed,  or  Certificate  of  Tax  Sale,  Sur- 
rendered and  Cancelled.2 

[Action  sustained  in  Clark  v.  Kirkland,  133  App.  Div. 
826,  118  N.  Y.  Supp.  315,  aff'd  202  N.  Y.  573;  Sanders  v. 
Downs,  141  N.  Y.  422,  57  N.  Y.  State  Rep.  580.] 

I.  That  plaintiff  was,  at  all  the  times  hereinafter  men- 
tioned, and  now  is,  the  owner  in  fee  and  in  possession  of  the 
following  described  premises:  [description].3 

II.  That  plaintiff  was  not,  in  the  year  19  ,  and  has  never 
been,  a  resident  of  the  [town]  of  ,  nor  of  the  county 
of  ,  but  has  been  continuously  for  years  a 
resident  of  the  city  of               ,  in  the  county  of 

III.  That  the  assessors  of  said  town  of  assumed 
to  assess  the  plaintiff,  in  person,  with  respect  to  said  prop- 

2  Whether  the  error  in  assessment  (Lash  v.  Perry,  19  Ind.  [Kerr]  322), 
shown  in  the  precedent  is  now  juris-  without  averring  that  he  is  in  pos- 
dictional,  and  renders  the  tax  void,  session.  Donnelly  v.  Simmonton, 
will  depend  upon  the  construction  7  Minn.  167.  But  plaintiff's  pos- 
by  the  courts  of  recent  amendments  session  is  ordinarily  essential  to 
of  the  Tax  Law.  (See  Laws  of  1916,  maintaining  the  action  (Howarth 
c.  323.)  v.  Howarth,   67  App.  Div.  354,   73 

An  action  to  have  the  controller's  N.   Y.   Supp.   785)   and  should  be 

deed  to  the  State  set  aside  cannot  directly  alleged, 
be  maintained  against  the  State  offi-  A  complaint  is  not  fatally  defective 

cials,  nor,  in  the  absence  of  statutory  which  does  not  in  terms  allege  that 

authority,  against  the  State.   Sanders  plaintiff    has    title    and    possession, 

v.  Saxton,  182  N.  Y.  477.  and  that  the  instrument  he  seeks 

An  action  will  lie  against  a  city  to  to  cancel  is  a  cloud,  if,  on  a  fair  con- 
refund   taxes   paid,    and   to    cancel  struction  of  the  pleading,  the  facts 
tax  sales.    Rowley  v.  City  of  Pough-  are  distinctly   shown.     Williams  v. 
keepsie,  106  App.  Div.  258,  94  N.  Y.  Ayrault,  31  Barb.  (N.  Y.)  364. 
Supp.  454.  Title  in  fee  is  not  necessary;  a  lim- 

3  In  an  action  to  remove  a  cloud  ited  or  an  equitable  estate  may  be 
upon  title,  the  complaint  need  not  alleged  instead.  Craft  v.  Merrill,  14 
aver  the  source  of  plaintiff's  title.  N.  Y.  456;  Lounsbury  v.  Purdy,  18 
Averring  that  he  is  owner  is  sufficient  id.  515. 
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erty  for  the  year  19  ,  and  on  said  assessment  the  super- 
visors of  said  county  of  taxed  or  charged  in  person 
the  plaintiff  for  the  same  year,  dollars  for  State 
and  county  purposes. 

IV.  That  the  collector  of  taxes  for  said  town,  for  the  year 
19  ,  macfe  return  of  the  tax  for  said  year,  as  charged  upon 
the  plaintiff,  to  the  treasurer  of  county,  M.  N.;  that 
said  county  treasurer  afterwards  advertised  said  premises 
of  the  plaintiff  for  sale  for  the  non-payment  of  said  alleged 
taxes,  for  said  year  of  19  ,  and,  in  the  month  of  , 
19  ,  assumed  to  sell  the  said  property  for  non-payment 
thereof  to  the  above-named  defendant,  and  issued  to  him  a 
certificate  as  the  purchaser  thereof. 

V.  That  afterwards,  and  on  or  about  the  day  of 

,  19  ,  the  said  county  treasurer  made  and  de- 
livered to  the  defendant  herein,  as  owner  and  holder  of 
said  certificate,  a  deed  purporting  to  convey  the  said  prem- 
ises of  plaintiff,  to  him,  the  said  defendant;  that  said  con- 
veyance contains  recitals  therein  that  the  various  acts  and 
proceedings  required  by  the  statute  have  been  in  fact  taken, 
and  establishes  prima  facte  the  existence  of  all  requirements 
necessary  to  make  the  tax  and  the  deed  thereunder  valid 
and  operative,4  and  such  conveyance  is  made  by  statute 
presumptive  evidence  that  all  previous  proceedings  were 
regular;5  that  said  deed  has  been  recorded  in  the  [clerk's] 
office  of  the  county  of  ,  in  Liber  of  Convey- 

ances, at  page 

VI.  That  said  deed,  under  the  statute,  is  upon  its  face 
valid,  and  on  its  face  creates  a  title  paramount  to  that  of 
plaintiff,  although  in  fact  said  deed  is  invalid  and  void,  and 
the  county  treasurer  had  no  power  or  authority  to  make 

4  It  must  be  alleged  or  shown  that  deed   presumptive   evidence   of   the 

the    instrument    contained    recitals  regularity  of  prior   proceedings,   an 

which     ■prima    facie     establish     its  action  will  lie  to  set  the  deed  aside  as 

validity.    Whitney  v.  Considine  Inv.  a    cloud    upon    title.      Dederer    v. 

Co.,  176  App.  Div.  157,  162  N.  Y.  Voorhies,   81    N.    Y.    156;   Clark  v. 

Supp.  507.  Davenport,   95  id.   477;   Bussing  v. 

6  Wherever  the  statute  makes  a  tax  City  of  Mt.  Vernon,  198  id.  196. 
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said  sale  or  said  deed;  that  said  deed  can  only  be  shown  to 
be  invalid  and  void  by  evidence  extrinsic  to  the  deed  itself; 
•that  said  deed,  and  the  claim  of  defendant  thereunder,  is  a 
cloud  upon  the  title  of  the  plaintiff  in  and  to  said  land, 
which  diminishes  its  value  and  interferes  with  the  sale 
thereof. 

VII.  That  defendant  has  never  been  in  possession  of  said 
land  or  any  part  thereof. 

Wherefore,  plaintiff  demands  judgment  that  the  taxes 
assessed  upon  said  real  property  for  the  year  19  be  adjudged 
void,  that  said  deed  to  the  defendant  be  declared  invalid 
and  void,  and  set  aside;  that  said  defendant  surrender 
said  deed,  to  the  county  treasurer,  for  cancellation,  and  that 
the  same  be  adjudged  to  be  cancelled  of  record;  and  that  the 
plaintiff  have  such  other  and  further  relief  as  to  the  court 
may  seem  proper,  together  with  the  costs  of  this  action. 

1608.  To  Have  Tax  Lease  Cancelled. 

[Sustained  in  Sanders  v.  Parshall,  67  Hun,  105,  22  N.  Y. 
Supp.  20,  51  N.  Y.  State  Rep.  551,  aff'd  142  N.  Y.  679.] 6 

I.  [Allege  ownership  and  possession  and  description  of 
premises  as  in  Form  1607. \ 

II.  That  the  defendant  unlawfully  claims  the  right  of 
possession  of  said  premises  by  and  through  a  lease  thereof, 
or  right  to  a  lease  thereof,  for  the  term  of  years, 
made  or  claimed  to  have  been  made  to  him  by  the  treasurer 
of  the  county  of  ,  pursuant  to  a  sale  thereof  by  the 
said  treasurer  made  on  the  day  of  ,  19  , 
to  the  defendant  for  alleged  unpaid  taxes  thereon  for  the 
year  19  ;  that  said  alleged  taxes  were  invalid  and  said  sale 
was  without  authority  of  law  and  void,  but  the  same  are  ap- 
parently valid,  and  the  said  tax  lease  is  also  apparently  valid. 

6  While   this   complaint   was   held  essary   to  do  so  in   order  to   make 

good  as  against  a  motion  at  the  trial,  the  complaint  sufficient  as  against  a 

the  better  practice  is  for  the  com-  motion    to  make  more  definite  and 

plaint  to  briefly  specify  the  defects  certain,  or  good  as  against  demurrer, 

upon  which  plaintiff  relies  as  estab-  See,    generally,    the   forms   in   this 

lishing  the  invalidity;  it  may  be  nee-  chapter. 
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Wherefore,  plaintiff  demands  judgment:  That  the  de- 
fendant surrender  the  lease  or  a  certificate  for  a  lease  issued 
to  him  by  the  county  treasurer  of  county,  pursu-» 

ant  to  said  tax  sale  of  said  premises  for  cancellation,  and  for 
such  other  and  further  relief  as  may  to  the  court  seem  just. 

1609.  To  Vacate  an  Illegal  Municipal  Assessment. 

[Adapted  from  Mutual  Life  Ins.  Co.  v.  Mayor,  etc.,  of 
N.  Y.,  144  N.  Y.  494,  64  N.  Y.  State  Rep.  65;  Strusburgh  v. 
Mayor,  87  N.  Y.  453.] 

I.  [Allege  incorporation  of  defendant  municipality  as  in 
Form  55.] 

II.  [Allege  ownership  and  possession  and  description  of 
premises  as  in  Form  1607.] 

III.  That  on  or  about  the  day  of  ,  19  , 
an  assessment  was  confirmed  for  sewers  in  avenue, 
between  and  streets  in  said  city,  amount- 
ing in  the  aggregate  to  dollars,  a  part  whereof  was 
imposed  upon  the  property  heretofore  mentioned. 

IV.  That  on  the  day  of  ,  19  ,  the  title 
of  the  said  assessment  was  duly  entered,  jvith  date  of  con- 
firmation, [in  the  record  of  titles  of  assessments  confirmed, 
kept  in  the  office  of  the  collector  of  assessments  and  clerk 
of  arrears  of  the  city  of  ,]  and  thereby  became  a  lien 
upon  plaintiff's  said  property. 

V.  That  said  assessment  was  apparently  valid  upon  its 
face  and  constituted  an  apparent  lien  upon  plaintiff's  land, 
but  the  same  was  in  fact  invalid  and  actually  illegal  by 
reason  of  the  defects  and  substantial  errors  hereinafter 
mentioned,  all  of  which  are  extrinsic  to  the  record; 7  that  the 
plaintiff  was  entirely  ignorant  of  the  same,  nor  could  he 
have  obtained  knowledge  thereof  by  an  inspection  of  the 
assessment  roll,  or  the  papers  thereunto  attached,  nor  would 

'  A  complaint  is  demurrable,  in  an  appear  of  record  on  the  face  of  the 

action  to  restrain  the  collection  of  proceedings.-     Heywood   v.   City   of 

and  to  annul  an  alleged  illegal  assess-  Buffalo,     14    N.    Y.    534;    Bussing 

ment,  which  fails  to  show  that  the  v.    City    of    Mt.    Vernon,    198  id. 

invalidity  of  the  assessment  does  not  196. 
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said  defects  have  appeared  in  proceedings  by  a  purchaser 
to  enforce  the  lien  of  the  same;  that  a  lease  given  thereon, 
in  the  event  of  a  sale  of  said  lands  of  non-payment  of  said 
assessment,  would  be  presumptive  evidence  of  the  regularity 
of  the  same. 

VI.  That  said  assessment  was  illegal  and  void,  for  the  fol- 
lowing reasons:  [briefly  state,  as]  Because  the  contract  for 
doing  said  work,  and  for  the  expense  of  which  said  assess- 
ment was  imposed,  was  not  founded  upon  sealed  bids  or 
proposals,  made  in  compliance  with  public  notice,  duly  ad- 
vertised, as  required  by  law,  in  that  no  bids  were  made  for 
the  expense  of  excavating  rock  required  for  the  purpose  of 
doing  said  work,  but  the  price  paid  therefor  was  arbitrarily 
fixed  by  the  [commissioner  of  public  works];  that  the  costs 
of  said  rock  excavation  included  in  said  assessment  was 
per  cent  of  the  entire  assessment;  that  the  amount 
assessed  upon  the  aforesaid  property  of  plaintiff  for  said 
work  was  the  sum  of  dollars,  whereof  dol- 

lars was  the  amount  illegally  assessed  for  the  cost  of  rock 
excavation. 

[7/  plaintiff  has  paid  the  assessment  in  ignorance  of  Us  ille- 
gality and  seeks  to  recover  amount  paid,  as  well  as  to  have  the 
assessment  vacated,  allege:] 

VII.  That  on  or  about  the  day  of  ,  19  , 
the  plaintiff,  being  ignorant  of  the  fact  that  said  assessment 
was  invalid  by  reason  of  the  aforesaid  facts,  was  compelled 
to  and  did  pay  to  the  said  defendants,  under  coercion  of 
law,  the  sum  of  dollars,  being  the  said  assessment 
imposed  upon  said  property. 

VIII.  That  such  amount  exceeded  the  sum  plaintiff  should 
have  been  required  to  pay  in  the  sum  of  dollars, 
and  defendant  now  has  said  money  in  its  possession.8 

IX.  [7/  the  performance  of  any  conditions  precedent  by  way 
of  presentation  of  claim,  etc.,  are  necessary  to  the  right  to  bring 
the  action,  allege  performance  as  in  Form  58.] 

8  See,  also,  Forms  175-178,  in  actions  to  recover  the  money  paid  under 
improper  assessments. 
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Wherefore,  plaintiff  demands  judgment  that  the  said 
assessment  upon  plaintiff's  premises,  [to  the  extent  of  such 
overpayments,]  be  declared  illegal  and  void,  and  vacated 
and  set  aside,  and  the  defendant  enjoined  from  taking 
any  proceedings  for  the  collection  thereof  [or,  and  said 
assessments  be  reduced  by  deducting  such  amount  of 
dollars,    with   interest   from   the  day   of  , 

19    ,]  and  for  such  other  and  further  relief  as  may  to  the 
court  seem  proper. 

1610.  To  Cancel  Tax  on  Real  Estate;  Claim  of  Exemption 
from  Taxation.9 

I.  [Allege  corporate  capacity,  as  in  Forms  44,  etc-] 

II.  That  plaintiff,  ever  since  the  day  of  , 
19  ,  has  been  and  now  is  the  owner  in  fee  of  certain  real 
property,  within  the  defendant's  corporate  limits,  consist- 
ing of  [briefly  describe,  sufficiently  to  identify]. 

III.  That  said  real  property  has  been  assessed  by  the 
defendant  for  taxes  for  the  year  19  ,  and  a  tax  levied  thereon 
amounting  to  the  sum  of  dollars,  which  is  apparently 
a  valid  lien  upon  said  property. 

IV.  That  said  property  is  of  the  value  of  about 
dollars,  and  is  now,  and  always  has  been  since  its  acquire- 

'  ment  by  plaintiff,  actually  and  exclusively  used  by  plaintiff, 
which  is  an  incorporated  association  of  volunteer  firemen 
[or  otherwise  state  the  character  of  the  exemption  which  plaintiff 
asserts]. 

V.  That  said  real  property  is  by  reason  aforesaid  exempt 
from  taxation,  and  that  said  tax  has  been  illegally  assessed; 
that  said  illegality  forms  no  part  of  the  record,  and  can  be 
established  only  by  extrinsic  evidence. 

VI.  That  heretofore  and  on  or  about  the  day  of 

,  19     ,  plaintiff  duly  presented  to  the  [comptroller 
of  the  defendant]  its  application  for  a  cancellation  of  said 

9  Adapted  from  the  complaint  in      ment  cancelling    the  taxes  was  af- 
Elmhurst  Fire  Co.  v.  City  of  New      firmed. 
York,  213  N.  Y.  87,  where  a  judg- 
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taxes,  which  said  application  has  not  been  granted,  and  that 
more  than  thirty  days  have  elapsed  since  such  presentation. 

Wherefore,  plaintiff  demands  judgment  that  said  taxes 
be  adjudged  void,  and  cancelled  of  record,  and  that  plaintiff 
have  such  other  and  further  relief  as  may  be  just,  with  the 
costs  of  this  action. 

1611.  By  Devisee  to  have  Sheriff's  Deed  on  Execution 
Set  Aside. 

[Adapted  from  Stillwell  v.  Carpenter,  59  N.  Y.  414.] 

I.  [Allege  death  of  testator,  probate  of  will  and  description 
of  premises  devised  to  plaintiff,  as  in  Form  1548.] 

II.  That  on  or  about  the  day  of  ,  19  , 
one  0.  P.  recovered  a  judgment  in  the  Court 
against  the  said  M.  N.  [testator],  deceased,  for  the  sum  of 

dollars,  which  said  judgment  was  docketed  and 
filed  in  the  clerk's  office  of  the  county  of 

III.  That  under  an  execution  issued  on  said  judgment  to 
the  sheriff  of  the  county  of  ,  after  the  decease  of 
said  M.  N.,  and  on  or  about  the  day  of  , 
19    ,  the  aforesaid  real  estate  was  sold,  on  the 

day  of  ,  19    ,  to  Y.  Z.,  the  defendant  herein,  for 

the  sum   of  dollars;  that  such  execution  was  so 

issued  without  any  order  from  the  court;  that  the  certif- 
icate of  such  sale  was  not  filed,  and  never  has  been  filed  in 
the  clerk's  office;  that  the  said  sheriff,  on  the  day 

of  ,  19    ,  made,  executed  and  delivered  a  deed  con- 

veying said  premises  to  the  defendant  Y.  Z.,  which  is  re- 
corded in  Liber  of  Conveyances,  page  ,  and 
in  whose  name  the  legal  title  to  said  premises  now  apparently 
stands;  that  said  deed  contains  recitals  upon  the  face  thereof 
which  make  it  apparently  valid,  and  that  its  invalidity  may 
only  be  shown  by  extrinsic  evidence.10 

IV.  That  on  or  about  the  day  of  ,  19    , 

10  If  the  sheriff's  deed  recites  facts      Rumble  v.  Smith,  66  Misc.  298,  121 
which  makes  it  invalid  on  its  face      N.  Y.  Supp.  501. 
no  action  will  lie  to  cancel  it.    See 
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and  while  the  said  O.  P.  so  owned  and  held  said  judgment, 
and  was,  in  fact,  the  equitable  owner  thereof,  he  executed 
and  delivered  to  said  M.  N.,  deceased,  under  seal,  a  full  and 
general  release  of  all  claims,  demands,  causes  of  action, 
dues,  specialties,  judgments,  executions  and  demands  what- 
soever, in  law  and  in  equity. 

Wherefore,  plaintiff  prays  judgment  that  the  judgment 
recovered  by  the  said  O.  P.  against  said  M.  N.,  deceased,  be 
adjudged  to  have  been  released  and  cancelled  by  the  general 
release  executed  and  delivered  to  said  M.  N.  on  or  about  the 
day  of  ,   19     ;  that   the  sale  under  said 

judgment  be  declared  void,  that  the  judgment  be  cancelled 
of  record,  and  the  real  estate  so  sold  be  declared  to  have 
passed  free  and  discharged  from  said  judgment  to  this 
plaintiff  under  said  will,  and  for  such  other  and  further  relief 
as  to  the  court  may  seem  proper,  with  costs  of  this  action. 

1612.  By  Heir  at  Law  to  Cancel  Deed  Fraudulently  Ob- 
tained by  another  Heir  at  Law.11 

[Complaint  sustained  in  Letson  v.  Letson,  81  App.  Div. 
556,  80  N.  Y.  Supp.  1032.] 

I.  That  plaintiff  is  the  owner  in  fee  simple  of  an  undivided 
[half]  part  of  the  following  described  premises  [brief  descrip- 
tion, merely  sufficient  to  identify]. 

II.  That  one  M.  N.,  late  of  the  City  of  ,  in  the 
County  of               ,   died  therein   on  the  day  of 

,19  ,  intestate  so  far  as  his  real  estate  is  con- 
cerned, and  left  him  surviving  as  his  only  heirs  at  law  his 
two  sons,  the  plaintiff  and  defendant  herein;  that  at  the 
time  of  his  death  said  M.  N.  was  the  owner  in  fee  of  the 

11  While  ordinarily  an  action  to  session.  In  the  precedent  it  was  ap- 
remove  a  cloud  on  title  will  not  lie  parent  that  plaintiff  could  not  bring 
unless  plaintiff  is  in  possession,  ejectment  against  his  co-tenant  in 
Moores  v.  Townsend,  102  N.  Y.  387,  possession,  and  the  court  held  that 
other  special  circumstances  may  ex-  the  action  could  be  maintained  to 
ist  which  will  authorize  a  court  of "  remove  the  apparent  cloud  on  plain- 
equity  to  entertain  jurisdiction  not-  tiff's  tmdivided  interest, 
withstanding  plaintiff  is  out  of  pos- 
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aforesaid  lands,  and  the  title  thereto  descended  to  plaintiff 
and  defendant  upon  his  death  in  equal  undivided  shares. 

III.  That  on  or  about  the  day  of  ,19 
said  M.  N.  executed  a  deed  of  said  premises  to  the  -defend- 
ant, but  said  deed  was  never  delivered  and  the  same  always 
remained  in  the  possession  and  under  the  control  of  said 
M.  N.  from  the  time  of  its  execution  until  the  time  of  his 
death. 

IV.  That  after  the  death  of  said  M.  N.  defendant  un- 
lawfully obtained1  possession  of  said  deed,  and  caused  the 
same  to  be  recorded  in  the  office  of  the  clerk  of  said  county, 
on  the  day  of  ,  19  ,  in  Liber  of 
Deeds,  at  page  ;  that  said  deed  appears  upon  its 
face  to  be  valid,  and  is  a  cloud  upon  plaintiff's  title,  and 
that  its  invalidity  can  only  be  established  by  extrinsic  evi- 
dence. 

V.  That  defendant  is  in  occupation  of  said  premises. 
Wherefore  plaintiff  demands  judgment  that  said  deed 

be  declared  void,  and  that  the  same  be  cancelled  of  record, 
and  that  plaintiff  have  such  other  and  further  relief  as  may 
be  just,  with  the  costs  of  this  action. 

1613.  To  set  Aside  a  Conveyance  made  during  Infancy  or 
Incompetency. 

[Adapted  from  O'Donohue  v.  Smith,  130  App.  Div.  214, 
114  N.  Y.  Supp.  536.]12 

I.  That  on  or  about  the  day  of  ,  19     , 

at      •  ,  one  M.  N.,  who  was  then  the  owner  in  fee  of 

12  The  court  held  that  the  com-  allege  a  prior  disaffirmance  by  plain- 
plaint  was  defective  because  it  did  tiff  of  his  deed.  In  both  of  these 
not  show  the  necessity  for  a  resort  respects  the  pleading  has  been  cor- 
to  equity,  and  that  either  plaintiff's  rected  to  conform  to  the  court's 
possession  must  be  shown,  or  that  criticisms. 

being   out   of   possession  there   are  Under  Creditors'  Suits  is  a  form 

special  reasons  why  he  cannot  sue  by   judgment   creditor   to   avoid   a 

at  law  in  ejectment,  such  as  the  pos-  deed  executed  by  one  non  compos; 

session  of  a  life  tenant.    The  court  this     form     (No.    1486)     may    be 

also  held  that  it  was  necessary  to  readily  adapted  to  this  action. 
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premises  [briefly  describe],  died  leaving  a  last  will  and  testa- 
ment wherein  he  devised  to  one  O.  P.  a  life  estate  in  said 
premises,  and  to  plaintiff  [a  one-half  interest  in]  the  re- 
mainder in  fee;  that  said  last  will  and  testament  was  duly 
admitted  to  probate  by  the  surrogate  of  the  county  of 
,  on  the  day  of  ,  19    . 

II.  That  thereafter,  and  on  or  about  the  day  of 

,19  ,  plaintiff  made  and  delivered  to  the  defend- 
ant a  deed  of  his  interest  in  said  premises;  that  plaintiff 
at  the  time  of  the  making  of  said  deed  was  an  infant  of  the 
age  of  years;  that  defendant  gave  to  plaintiff  for 

the  said  deed  no  consideration  of  any  kind  whatsoever 
[or,  state  consideration  actually  given]. 

III.  That  plaintiff  became  of  age  on  the  day  of 

,  19  ;  that  thereafter,  and  prior  to  the  commence- 
ment of  this  action,  and  on  or  about  the  day  of 

,  19  ,  plaintiff  duly  notified  defendant  that  he 
disaffirmed  said  deed  and  that  he  did  not  intend  to  be  bound 
thereby,  and  offered  to  defendant  to  return  the  said  consid- 
eration upon  defendant's  making  and  delivering  to  plaintiff 
a  deed  of  conveyance  of  said  land,  but  defendant  refused  so 
to  do. 

IV.  That  said  0.  P.  is  alive,  and  in  possession  of  the  said 
premises  as  life  tenant  thereof;  that  said  deed  made  by 
plaintiff  to  defendant  has  been  recorded  in  the  office  of  the 
clerk  of  said  county  of  ,  in  Liber  of  Con- 
veyances, at  page  ,  and  is  a  cloud  upon  plaintiff's 
title  in  remainder;  that  plaintiff  has  no  adequate  remedy 
at  law  to  remove  said  cloud,  or  to  enforce  his  said  disaf- 
firmance of  said  deed. 

Wherefore,  plaintiff  demands  judgment  that  said  deed 
be  adjudged  null  and  void,  and  that  the  record  thereof  be 
cancelled  [upon  plaintiff's  returning  to  defendant  said 
sum  of  dollars],  and  that  plaintiff  have  such  other 

and  further  relief  as  may  be  just,  with  the  costs  of  this 
action. 
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1614.  To  have  a  Forged  Mortgage  Set  aside  and  Cancelled 
of  Record.13 

I.  [Allege  present  ownership  and  possession,  and  descrip- 
tion of  the  premises,  as  in  Form  1607.] 

II.  That  on  or  about  the  day  of  ,  19  ,  a 
mortgage  was  recorded  in  the  office  of  the  [register]  of  the 
county   of               ,    in   Liber              of   Mortgages,    page 

,  purporting  to  have  been  made  and  executed  on 
the  day  of  ,  19    ,  by  plaintiff  to  the  de- 

fendant Y.  Z.,  purporting  to  create  a  lien  upon  said  premises, 
and    conditioned   for    the   payment    of  dollars   in 

months  from  the  date  thereof,  as  and  for  collateral 
security  for  a  certain  bond,  dated  the  day  of  , 

19  ,  also  purporting  to  be  made  by  plaintiff  for  the  said 
sum   of  dollars,   payable  years   after   the 

date  thereof  with  interest  at  the  rate  of  per  cent, 

payable  [semi-annually]. 

III.  That  plaintiff  did  not  make,  execute  or  deliver  the 
bond  and  mortgage  aforesaid  or  either  of  them;  that  each 
is  a  forgery  and  is  not  the  act  of  the  said  plaintiff;  14  that 
said  mortgage  appears  upon  its  face  to  be  a  valid  and  sub- 
sisting lien  upon  said  premises,  and  remains  unsatisfied 
of  record,  and,  although  it  is  wholly  void  and  fictitious,  it 
is  a  cloud  upon  plaintiff's  title. 

Wherefore,  plaintiff  demands  judgment:  That  said 
mortgage  be  adjudged  to  be  a  forgery,  and  wholly  void; 
that  the  same  be  delivered  up  to  plaintiff  for  cancellation 
and  the  same  be  cancelled  of  record ;  and  that  plaintiff  have 
such  other  and  further  relief  as  may  be  just,  with  costs  of 
this  action. 


13  Adapted  from  Marden  v.  Dorthy,  instrument  was  ever  delivered  by 
160  N.  Y.  39;  Chrimes  v.  Squier,  4  deceased,  or  if  made  and  delivered 
App.  Div.  611,  38  N.  Y.  Supp.  996.  it  was  obtained  through  undue  in- 

14  Where  the  instrument  purported  faience.  Howarth  v.  Howarth,  67 
to  be  signed  by  one  now  deceased,  App.  Div.  354,  73  N.  Y.  Supp.  785. 
a  complaint  may  properly  allege  But  one  cause  of  action  is  stated 
that  it  was  a  forgery,  that  no  such  therein.    Id. 
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1615.  To  have  Mortgage  Cancelled  and  Discharged  upon 
Ground  of  having  been  Procured  under  Duress.15 

I.  That  heretofore,  and  on  the  day  of  , 
19  ,  plaintiff  was  and  still  is  the  owner  and  in  possession 
of  the  following  described  premises:  [description]. 

II.  That  previous  to  the  said  day,  one  M.  N.,  a  son  of 
the  said  plaintiff,  was  in  the  employ  of  the  defendant  as 
[salesman],  and,  as  such,  was  intrusted  by  him  with  his 
property. 

III.  That  on  or  about  the  said  day  the  said  defendant 
claimed  that,  from  time  to  time,  while  in  his  employ,  the  said 
M.  N.  had  wrongfully  and  feloniously  taken,  misappropri- 
ated and  embezzled  property  belonging  to  the  said  defend- 
ant. 

IV.  That  on  or  about  the  said  day  of  , 
19  ,  the  said  defendant  caused  the  arrest  of  the  said  M.  N., 
commenced  criminal  proceedings  against  him,  and  caused 
him  to  be  imprisoned  in  a  jail  situated  at  ;  that 
plaintiff  was  informed  of  the  said  arrest  and  imprisonment 
and  was  apprised  by  the  defendant  of  the  matters  herein- 
before mentioned;  that  the  said  defendant  thereupon  threat- 
ened that  he  would  cause  the  conviction  of  the  said  M.  N. 
of  the  crime,  with  the  commission  of  which  he  charged 
him,  and  cause  his  imprisonment  in  the  State's  prison. 

V.  That  plaintiff,  being  greatly  terrified,  frightened  and 
shocked,  and  fearing  that  the  defendant  would  procure  the 
conviction  and  imprisonment  of  his  said  son,  and  thereby 
entail  shame,  disgrace  and  mortification  upon  himself  and 
his  family,  and  ruin  and  distress  upon  his  son,  became  nerv- 
ous, excited  and  greatly  distressed  both  in  body  and  mind, 
and  for  a  considerable  time  entirely  lost  the  control  of  his 
will. 

VI.  That  while  in  this  condition,  the  defendant  informed 
plaintiff  that  unless  he  should  execute  and  deliver  to  him, 
defendant,  a  bond  and  mortgage  upon  the  premises  herein 

15  Plaintiff  recovered  upon  this  complaint,  in  Schoener  v.  Lissauer.  107  N. 

Y.  in. 
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before  described,  as  a  security  for  the  sum  of  dollars, 

payable  on  the  ■  day  of  ,  19    ,  and  to  execute 

such  other  statements  as  were  considered  necessary  by  the 
defendant  to  render  said  bond  and  mortgage  negotiable, 
he  would  procure  the  conviction  and  imprisonment  of  the 
said  M.  N.  as  aforesaid. 

VII.  That  being  desirous  of  saving  his  said  son  from  utter 
ruin  and  disgrace,  and  fearing  that  unless  he  would  yield  to 
the  demands  of  the  defendant  he  would  carry  his  threat 
and  menaces  into  execution  and  thereby  bring  shame  upon 
him  and  his  family,  and  his  mind  being  agitated,  excited 
and  troubled  as  aforesaid,  while  under  the  influence  of  the 
fear,  terror,  coercion  and  duress  created  by  the  aforesaid 
threats  and  menaces  of  the  defendant,  the  plaintiff,  on  or 
about  the  day  of  ,  19  ,  executed  and 
delivered  a  bond  and  mortgage  to  said  Y.  Z.  upon  the  prem- 
ises aforesaid,  as  a  security  for  the  payment  of  the  sum  of 

dollars  and  for  no  other  consideration  whatsoever.16 

VIII.  That  the  said  defendant  thereupon  caused  the  said 
mortgage  to  be  recorded  in  the  [county  clerk's]  office  of  the 
county  of  on  said  day  of  ,  19  , 
in  Liber  of  Mortgages,  at  page  ,  and  the 
said  mortgage  became  and  still  remains  an  apparent  lien 
upon  the  premises  hereinbefore  described,  and  reference  is 
hereby  had  to  the  said  record  for  a  full  and  explicit  descrip- 
tion of  the  said  mortgage,  and  of  the  terms  thereof;  that  the 
said  defendant  is  still  the  owner  and  holder  of  the  said  bond 
and  mortgage,  and  has  refused  to  cancel  or  surrender  the 
same. 

IX.  That  the  said  plaintiff  has  no  adequate  remedy  at 
law;  that  he  is  by  reason  of  said  cloud  upon  his  title  prevented 
from  disposing  of  said  property,  and  from  enjoying  the  full 
use  and  benefit  thereof;  that  he  fears  that  the  evidence  by 
which  he  expects  to  prove  the  facts  hereinbefore  referred 

10  An  averment  that  a  bond  "was      lawful  method  or  process.    Zimmer- 
extorted  from  plaintiff"  sufficiently,      man  v.  Kinkle,  108  N.  Y.  282. 
as  against  a  demurrer,  alleges  an  un- 
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to  may  be  lost  by  the  lapse  of  time,  and  that  the  said  mort- 
gage might  thereby  become  an  irrevocable  lien  upon  the 
said  premises. 

X.  That  the  plaintiff  also  fears  that  the  defendant  will 
seek  to  enforce  the  said  bond  and  mortgage,  or  to  assign 
the  same  to  a  third  party  for  the  purpose  of  giving  them 
validity  as  against  the  premises  hereinbefore  described; 
that  should  the  defendant  be  allowed  so  to  do,  the  plaintiff 
would  suffer  irreparable  loss  and  injury. 

Wherefore,  the  plaintiff  prays  that  the  said  bond  and 
mortgage  be  cancelled  and  annulled;  that  the  said  mortgage 
be  removed  from  record;  that  the  defendant  be  decreed  to 
execute  a  satisfaction  piece  of  the  said  mortgage;  that  the 
defendant,  his  heirs,  representatives,  attorneys  and  assigns, 
be  restrained  and  forever  precluded  from  foreclosing  the 
said  mortgage,  and  from  collecting  the  said  bond;  that  de- 
fendant may  be  restrained  and  forever  enjoined  from  trans- 
ferring, selling  or  assigning  the  said  bond  and  mortgage, 
or  either  of  them,  and  that  the  said  plaintiff  may  have  such 
other  and  further  relief  in  the  premises  as  to  the  court  shall 
seem  just,  together  with  the  costs  of  this  action. 

1616.  To  Cancel  a  Mortgage  as  Usurious.17 

I.  [Allege  plaintiff's  ownership  and  possession  of  premises  as 
in  Form  1615.] 

II.  That  prior  to  the  said  day  of  ,  19  , 
plaintiff  had  been  negotiating  with  one  M.  N.,  of  , 
for  the  purchase  of  certain  other  premises  in  ,  of 
which  the  said  M.  N.  was  the  owner;  that  in  order  to  com- 
plete said  negotiations  and  perfect  said  purchase  it  became 
necessary  for  the  plaintiff  to  procure  a  loan  of  the  sum  of 

dollars;  that  on  or  about  the  day  of  , 

17  Adapted  from  Myers  v.  Wheeler,  In    Weiland    v.    Forgotston,    44 

24  App.  Div.  327,  48  N.  Y.  Supp.  App.  Div.  54,  60  N.  Y.  Supp.  483, 

611,  aff'd  161  N.  Y.  637;  Williams  plaintiff's   complaint   was   sustained 

v.  Fitzhugh,  37  N.  Y.  444,  and  Equi-  against  demurrer  in  an  action  to  set 

table,  etc.,  Society  v.  Cuyler,  75  id.  aside  a  deed  given  as  security  upon 

511.  a  usurious  loan. 
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19    >  at  ,  and  for  the  purpose  aforesaid,  plaintiff 

applied  to  the  said  defendant  for  the  loan  of  said  sum  of 
dollars. 

III.  That  thereupon,  and  on  or  about  said  day  of 

,19    ,  at  18  it  was  corruptly,  and  against 

the  form  of  the  statute  in  that  case  made  and  provided, 
agreed  by  and  between  this  plaintiff  and  the  said  defendant 
that  the  defendant  should  lend  and  advance  to  this  plaintiff 
the  said  sum  of  dollars,  excepting  and  reserving 

therefrom  the  sum  of  dollars,  as  hereinafter  stated, 

to  be  paid  at  the  time  and  in  the  manner  set  forth  in  said 
bond  and  mortgage  hereinafter  mentioned,  and  that  for 
said  loan  and  forbearance  there  should  be,  by  the  defend- 
ant, reserved  and  taken  out  of  said  dollars,  in  said 
bond  and  mortgage  mentioned,  and  as  corrupt  and  usurious 
interest  for  said  loan  and  forbearance  thereof,  the  sum  of 

dollars  over  and  above  per  centum  per 

annum  on  the  said  loan,  and  that  the  plaintiff  should  as 
security  for  said  loan  of  dollars  execute  and  deliver 

to  said  defendant  a  mortgage  upon  the  said  first  mentioned 
real  estate  in  the  city  of  ,  then  owned  by  the  said 

plaintiff,  for  the  said  sum  of  dollars. 

IV.  That  in  pursuance  of  said  usurious  and  corrupt  agree- 
ment the  said  defendant  did  thereafter  and  at  the  place 
aforesaid  advance  to  this  plaintiff  the  sum  of  dollars  t 
and  no  more,  and  there  was  usuriously  and  corruptly  re- 
served by  the  said  defendant  the  said  sum  of  dollars 
over  and  above  per  centum  per  annum  on  the  sum 
loaned,  in  pursuance  of  said  usurious  and  corrupt  agree- 
ment, and  with  the  intent  and  for  the  purpose  of  exacting 
more  than  legal  interest;  and  this  plaintiff,  to  secure  the 
said  usurious  loan  in  pursuance  of  said  usurious  and  corrupt 
agreement,  and  for  the  forbearance  of  said  loan,  and  for  no 
other  or  different  consideration  whatsoever,  and  with  the 

18  The  validity  of  the  mortgage  the  loan  was  made.  Manhattan 
security  will  depend  upon  the  law  Life  Ins.  Co.  v.  Johnson,  188  N.  Y. 
of  the  place  where  the  agreement  for      108. 
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intent  of  paying  more  than  the  legal  rate  of  interest  for  said 
loan,  made,  executed  and  delivered  to  the  said  defendant 
the  said  bond  and  mortgage  for  the  sum  of  dollars 

upon  the  said  real  estate  in  ,  then  and  now  owned' 

by  this  plaintiff. 

V.  That  said  mortgage  was  recorded  in  the  office  of  the 
[register]  of  the  county  of  ,  on  the  day  of 

,19    ,  in  Liber  of  Mortgages,  at  page 

,  a  copy  of  which  said  mortgage  is  hereto  annexed, 

marked  Exhibit  A;  that  defendant  is  still  the  owner  and 

holder  of  said  mortgage. 

VI.  That  because  of  said  corrupt  and  usurious  agreement 
the  said  bond  and  mortgage,  so  as  aforesaid  executed  by  the 
said  plaintiff,  are  usurious  and  void.19 

Wherefore,  plaintiff  demands  judgment  as  follows: 

1st.  That  the  said  bond  and  mortgage  may  be  declared, 
adjudged  and  decreed  usurious  and  void; 

2d.  That  the  defendant  may  be  decreed  and  compelled  to 
deliver  up  said  bond  and  mortgage  to  be  cancelled  and  that 
the-  same  may  be  discharged  of  record; 

3d.  That  the  defendant  may  be  restrained  and  enjoined 
from  foreclosing  or  enforcing  said  mortgage  by  any  means  or 
way  whatsoever  until  the  final  determination  of  this  action; 

4th.  That  plaintiff  may  have  such  other  and  further  re- 
lief in  the  premises  as  may  be  just  and  equitable,  with  the 
costs  of  this  action. 

1617.  To  Prevent  a  Threatened  Cloud,  and  to  Compel  the 
Return  and  Surrender  of  an  Unrecorded  Mortgage, 
Given  to  Defendant  as  Security  for  a  Liability  since 
Terminated. 

[Sustained  in  Stokes  v.  Houghton,  16  App.  Div.  381,  45  N. 
Y.  Supp.  21.] 20 

19  In  Weiland  v.  Forgotston,  supra,  *>  See,  also,  Livingston  v.  Moore, 

plaintiff  offered  to  repay  to  the  lender  15  App.  Div.  15,  44  N.  Y.  Supp. 

whatever  sum  was  justly  due;  this  125. 
seems  unnecessary  in  New  York.  _ 
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I.  That  on  or  about  the  day  of  ,  19 
plaintiff   commenced   an   action   in   the               Court   of 

,  in  which  he  was  plaintiff  and  the  Com- 

pany, a  corporation,  was  defendant,  in  which,  by  an  order 
made  on  the  day  aforesaid,  by  the  Hon.  J.  K,  a  justice  of 
said  court,  and  filed  on  the  same  day  in  the  office  of  the 
clerk  of  said  court,  M.  N.  and  0.  P.  were  appointed  receivers 
of  all  the  property  of  the  said  Company. 

II.  That  by  the  said  order  the  said  two  receivers  were 
required  to  give  their  bond,  with  two  sureties,  in  the  sum  of 

dollars  to  the  clerk  of  said  court. 

III.  That  the  said  two  receivers,  as  principals,  with  this 
plaintiff,  and  Y.  Z.,  the  defendant,  as  sureties,  on  said 

day  of  ,   19    ,  duly  made  and  executed 

their  bond,  pursuant  to  the  requirement  of  said  order,  in 
the  sum  of  dollars,  to  the  clerk  of  said  court,  and 

filed  the  said  bond  on  the  day  of  ,  19    , 

in  the  office  of  said  clerk;  that  a  copy  of  said  bond  is  hereto 
annexed  as  a  part  of  this  complaint,  and  marked  A. 

IV.  That  as  a  condition  of  signing  said  bond,  the  defend- 
ant asked  and  required  of  the  plaintiff  to  be  indemnified  and 
held  harmless,  and  to  be  secured  from  all  loss  and  damage 
arising  therefrom,  which  the  plaintiff  agreed  to  give,  and 
for  that  purpose  to  give  him  a  mortgage  on  his,  the  plaintiff's, 
property. 

V.  That  thereupon,  and  before  the  execution  and  filing 
of  said  bond,  or  simultaneously  therewith,  the  plaintiff  gave 
the  defendant  a  mortgage  on  the  land  hereinafter  described 
of  which  plaintiff  is  the  owner  and  in  possession,  said  mort- 
gage reciting  the  said  action  and  the  order  appointing  the 
receivers,  the  making  of  said  bond,  and  the  plaintiff's  prom- 
ise and  agreement  to  and  with  the  defendant  to  secure  him 
from  any  loss  or  damage  arising  from  his  becoming  surety 
on  said  bond. 

VI.  That  said  mortgage  bears  date  on  the  said 

day  of  ,  19    ,  and  mortgaged  and  described  cer- 

tain land  belonging  to  the  plaintiff  as  follows:  [description 
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of  premises]  that  it  appears  from  the  records  that  said  mort- 
gage has  not  been  recorded. 

VII.  That  the  said  action  hereinbefore  mentioned  has 
been  discontinued,  and  an  order  therefor  was  duly  entered 
in  the  said  clerk's  office  on  the  day  of  , 
19  ,  and  an  order  has  been  duly  made  in  said  action  that 
the  sureties  on  said  bond  were  discharged,  and  the  clerk 
of  said  court  was  directed  to  enter  upon  the  face  of  said  bond 
that  the  same  was  cancelled  pursuant  to  said  order;  that  the 
said  entry  has  been  duly  made  by  said  clerk. 

VIII.  That  thereby  all  liability  of  every  kind  on  the  part 
of  the  said  defendant,  Y.  Z.,  by  reason  of  his  becoming  surety 
on  said  bond,  or  in  any  way,  past,  present  or  future,  by  reason 
of  any  matter  in  the  premises,  became  and  is  now  wholly 
terminated  and  discharged. 

IX.  That  said  defendant  had  due  notice  of  the  discharge 
of  said  bond  and  of  his  liability  thereon;  that  due  demand 
was  made  of  him  to  surrender  and  give  up  the  said  mort- 
gage; that  defendant  has  wholly  neglected  and  refused  to 
surrender  said  mortgage,  and  as  plaintiff  is  informed  and 
believes  claims  some  right  therein  and  intends  to  record  the 
same. 

Wherefore,  plaintiff  demands  judgment  against  the  de- 
fendant for  the  return  and  surrender  of  said  mortgage  to  the 
plaintiff,  and  for  such  other  and  further  relief  as  may  be 
just  and  equitable,  and  for  the  costs  of  this  action. 

1618.  Another  Form  to  Prevent  a  Threatened  Lien  upon 
Property;  to  have  a  Tax  Lease  Surrendered  and  Can- 
celled.21 

I.  [Allege  ownership  and  description  of  premises,  as  in  Form 
1615.} 

II.  That  on  or  about  the  day  of  ,  19  , 
the  [clerk  of  arrears  in  the  city  of                ]  for  the  purpose  of 

21  Action  sustained  on  this  Com-  See  Sanders  v.  Village  of  Yonkers, 
plaint  in  King  v.  Townshend,  141  63  N.  Y.  489,  and  also  see  notes  to 
N.  Y.  358,  60  N.  Y.  State  Rep.  739.      Form  1607. 
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enforcing   payment   of   an   alleged   assessment   numbered 
upon  said  premises,  for  a  certain  city  improvement, 
caused  an  alleged  or  pretended  sale  thereof  to  be  made,  and 
on  or  about  the  day  of  ,  19     ,  in  pursuance 

of  said  alleged  or  pretended  sale,  executed  and  delivered  an 
alleged  or  pretended  lease  of  said  premises  for  the  term  of 
years,  which  lease  was  made  directly  or  by  assign- 
ment to  the  defendant  Y.  Z.;  that  the  defendant  W.  X. 
has,  or  claims  to  have,  some  lien  upon  or  interest  in  said 
lease,  as  subtenant  thereof,  or  otherwise,  and  no  personal 
claim  herein  is  made  against  him. 

III.  That  a  memorandum  of  said  alleged  sale,  and  of  the 
alleged  original  lease  and  of  the  delivery  thereof,  directly 
or  by  assignment,  to  the  defendant  Y.  Z.,  was  made  and 
entered  in  the  office  of  said  [clerk  of  arrears],  and  said  al- 
leged lease  is  uncancelled  and  unsatisfied  of  record,  and  is  an 
apparent  .hen  and  cloud  upon  plaintiff's  title  to  said  prem- 
ises. 

IV.  That  said  alleged  sale  by  the  [clerk  of  arrears],  and 
all  instruments  and  all  entries  given,  executed  or  made 
thereunder,  or  in  pursuance  thereof,  were  and  are  severally 
void  and  of  no  effect;  that  the  amount  for  which  said  sale 
was  ordered  and  had  includes  an  amount  of  interest  upon 
said  alleged  assessment  in  excess  of  the  lawful  interest,  and 
in  excess  of  the  amount  allowed  or  authorized  by  statute 
in  that  behalf  made  and  provided,  but  said  alleged  lease  for 

years  was  and  is  executed  with  all  the  formalities 
required  by  statute  to  make  the  same,  according  to  law,  a 
record  or  apparent  lien  upon  said  premises,  and  evidence 
thereof,  and  of  the  regularity  and  conformity  with  the  pro- 
visions of  the  statute  of  all  the  proceedings  which  led  to  the 
same;  that  the  invalidity  thereof  would  not  necessarily 
appear  upon  the  face  thereof,  or  on  proceedings  to  enforce 
the  same. 

V.  That  plaintiff  has  no  complete  or  adequate  remedy  at 
law  to  remove  said  apparent  lien  and  cloud  upon  his  title. 

Wherefore,  plaintiff  prays  judgment: 
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That  said  alleged  lease  for  years,  and  all  assign- 

ments, instruments,  entries  and  records  in  respect  of  the 
premises  aforesaid,  be  adjudged  to  be  void  and  be  canceled 
of  record,  and  that  said  alleged  lease  be  surrendered  for  such 
cancellation,  and  that  the  proper  department  or  officer  of  the 
[city  of  ]  be  required  to  make  the  proper  entries 

accordingly;  that  defendant  Y.  Z.  may  be  adjudged  to  de- 
liver up  said  alleged  lease  to  be  cancelled  of  record  and  other- 
wise; that  defendant  W.  X.  be  adjudged  to  have  no  title, 
lien,  claim,  demand  or  interest  in,  or  in  respect  of,  said  prem- 
ises by  virtue  of  said  alleged  lease,  or  any  assignment  or 
transfer  thereof,  or  subletting  thereunder;  that  the  defend- 
ants may  be  forever  enjoined  and  restrained  from  asserting 
or  claiming  any  right,  title,  lien  or  possession  of  said  prem- 
ises, or  any  part  thereof,  by  virtue  or  reason  of  said  alleged 
lease  for  years,  and  that  plaintiff  may  have  such 

other  and  further  judgment;  decree  or  relief  as  in  the  prem- 
ises may  be  just,  besides  the  costs,  etc.,  in  this  action. 

1619.  To  Enjoin  a  Municipal  Corporation  from  Giving  a 
Lease  of  Lands  Sold  for  Non-payment  of  an  Illegal 
Assessment  for  Local  Improvements.22 

I.  That  the  defendant  is  a  municipal  corporation;  that  the 
plaintiff  is  the  owner  in  fee  simple  of  [designate  his  estate — 
e.  g.,  thus:]  one  undivided  seventh  part  of  four  lots  of  land  on 
Twenty-fifth  and  Twenty-sixth  streets,  in  the  sixteenth  ward 
of  the  city  of  New  York,  bounded  and  described  as  follows— 
[description],  the  other  six-sevenths  being  owned  in  fee 
simple  by  the  defendants  [designating  which]. 

II.  That  the  defendants  W.  and  X.  are  the  owners  in  fee 
of  two  lots  adjoining  the  four  above-described  lots,,  which  said 
two  lots  are  bounded,  taken  together,  as  follows:  [description]. 

III.  That  the  two  lots  last  above  described,  and  the  two 
of  the  other  four  lots  which  front  on  Twenty-sixth  street, 
were  sold  in  one  parcel  on  the  day  of  ,  19    , 

22  This  form  is  supported  by  Bald-  Y.)  396;  Matthews  v.  Mayor,  etc., 
win  v.  City  of  Buffalo,  29  Barb.  (N.      of  N.  Y.,  14  Abb.  Pr.  (N.  Y.)  209. 
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by  the  defendant,  the  city  of  New  York,  to  satisfy  two  al- 
leged assessments  for  local  improvements,  one  for  the  open- 
ing of  Twenty-sixth  street  from  the  Hudson  river  to  the 
Bloomingdale  road,  and  the  other  for  setting  curb  and  gutter 
in  the  Eighth  avenue  from  Twenty-fourth  street  to  Forty- 
second  street. 

IV.  That  the  other  two  of  the  first-described  lots,  front- 
ing on  Twenty-fifth  street,  were  sold  in  one  parcel  on  the 
said  day  of  ,  19  ,  by  the  said  city  to  satisfy 
two  alleged  assessments  for  local  improvements,  one  for 
opening  Twenty-fifth  street  and  the  other  for  setting  the 
curb  and  gutter  aforesaid. 

V.  That,  in  the  proceedings  relative  to  all  the  said  assess- 
ments, and  in  the  proceedings  to  collect  the  same,  both  fraud 
and  legal  irregularity  have  been  committed. 

VI.  That  the  following,  among  others,  are  the  frauds  and 
legal  irregularities  committed  in  respect  to  the  assessment 
for  opening  Twenty-sixth  street:  [briefly  state  irregularities, 
as:] 

1.  That  the  land  in  the  street,  to  the  middle  thereof, 
fronting  on  the  said  lots,,  belonged  to  the  same  owner  as  the 
said  four  lots,  which  owner  was  wrongly  stated  to  be  one 
M.  N. 

2.  That  the  benefit  above  the  damage  was  assessed  at 

dollars,  for  the  said  four  lots  with  two  adjoining 
lots,  thus  charging  the  owner  with  a  large  sum  for  taking 
his  own  property. 

3.  That  the  petition  of  the  said  mayor,  aldermen  and 
commonalty,  and  the  order  of  the  Supreme  Court  thereon 
made,  appointing  commissioners  of  estimate  and  assess- 
ment, appointed  them  for  the  opening  of  Twenty-sixth 
street  from  Hudson  river  to  the  Fourth  avenue,  instead  of  to 
the  Bloomingdale  road. 

VII.  That  the  following,  among  others,  are  the  frauds  and 
legal  irregularities  committed  in  respect  to  the  proceedings 
to  collect  all  the  said  assessments: 

1.  That  notices  "were  not  left  before  the  advertisement  of 
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sale  at  the  residence  of  the  owners  or  with  the  tenants  on  the 
property,  which  property  was  then  occupied. 

2.  That  the  advertisement  described  the  assessment  for 
opening  Twenty-sixth  street  as  confirmed  on  the 
day  of  ,  19    ,  whereas,  if  it  ever  was  confirmed,  it 

was  confirmed  on  the  day  of  ,  19     . 

VIII.  The  plaintiff  further  alleges,  that  upon  the  said 
sales  the  property  was  bid  in  by  the  said  city,  who  shortly 
afterwards  assigned  the  said  bid  for  the  lots  on  Twenty- 
sixth  street  to  the  defendant  W.,  and  for  the  lots  on  Twenty- 
fifth  street  to  the  defendant  X.;  that  no  lease  has  yet  been 
executed,  pursuant  to  the  said  sale,  but  that  defendant 
city  is  about  to  issue  a  lease  in  pursuance  therewith. 

Wherefore,  plaintiff  demands  judgment: 

1.  That  the  said  defendant  city  be  enjoined  from  executing 
or  delivering  any  lease  pursuant  to  the  sales  above  men- 
tioned. 

2.  That  the  said  assessments,  and  all  proceedings  to  col- 
lect the  same,  be  declared  void,  and  set  aside. 

3.  For  such  other  and  further  relief  as  may  be  just,  with 
the  costs  of  this  action. 
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1620.  By  owner  of  securities,  which,  with  other  securities,  belonging  to 
the  wrongdoer,  have  been  pledged  without  plaintiff's  authority, 
to  a  third  person 2009 

1620.  To  Marshal  Assets;  by  Owner  of  Securities,  which, 
with  Other  Securities  Belonging  to  the  Wrongdoer, 
have  been  Pledged  without  Authority  from  Plaintiff  to 
a  Third  Person.1 

I.  That  the  defendant  Y.  Z.,  at  all  the  times  hereinafter 
mentioned,  was  and  now  is  a  note  broker,  and  dealer  in 
commercial  paper,  and  engaged  in  the  business  of  discount- 
ing and  procuring  the  discount  of  notes. 

II.  That  in  or  about  the  month  of  ,  19  ,  plain- 
tiff delivered  to  and  left  with  the  defendant  Y.  Z. 

shares  of  stock  of  the  Company,  upon  the  certif- 

icates whereof  was  indorsed  an  assignment  in  blank,  with 
an  irrevocable  power  of  attorney  to  the  defendant  Y.  Z. 
to  transfer  the  same,  upon  the  express  understanding  and 
agreement  between  him  and  the  plaintiff  that  such  stock 
should  be  used  only  as  collateral  to  and  for  the  purpose  of 
securing  the  payment  of  such  notes  as  plaintiff  should  pro- 
cure to  be  discounted  by  him;  that  such  stock  is  of  the  value 
of  about  dollars. 

III.  That  on  or  about  the  day  of  ,  19  , 
the  plaintiff  made  his  promissory  note  for  dollars, 
which  by  its  terms  is  due  on  the  day  of  , 
19  ;  that  plaintiff  delivered  said  note  to  the  defendant 
Y.  Z.,  as  his  broker,  for  discount,  under  the  understanding 
and  agreement  that  said  stock,  or  so  much  thereof  as  might 

1  From  Myers  v.  Merchants'  Nat.  Bank,  27  Abb.  N.  C.  (N.  Y.)  266. 
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be  necessary,  should  be  used  as  collateral  to  and  for  the  pur- 
pose of  securing  the  payment  of  said  note  to  such  person  as 
might  discount  it. 

IV.  That  said  note  was  thereafter  discounted  through 
defendant  Y.  Z.  by  one  M.  N.,  and  is  now  held  by  M.  N.; 
that  the  defendant  Y.  Z.  received  from  said  M.  N.  the  pro- 
ceeds of  such  discount,  and  paid  over  the  same  to  plaintiff; 
that  the  defendant  Y.  Z.  then  stated  and  represented  to 
plaintiff  that  said  stock  had  been  used  by  him  to  secure  the 
discount  of  said  note,  in  accordance  with  the  aforesaid 
agreement  under  which  said  stock  had  been  delivered  to 
him,  and  that  said  stock  was  in  the  hands  of  the  holder  of 
said  note  and  pledged  with  such  holder  as  security  for  the 
payment  thereof  at  maturity. 

V.  That  said  statement  of  the  defendant  Y.  Z.  as  to  the 
disposition  made  by  him  of  said  stock  was  false  and  untrue, 
and  was  known  by  him  so  to  be;  that  contrary  to  the  afore- 
said understanding  and  agreement  under  which  said  stock 
had  been  delivered  to  him,  said  defendant  Y.  Z.  wrongfully 
converted  the  said  stock  to  his  own  use,  and  diverted  it 
from  the  purpose  for  which  it  was  delivered  to  him,  without 
plaintiff's  knowledge  or  consent,  and  has  pledged  the  said 
stock,  together  with  a  number  of  securities  belonging  to  him, 
with  the  defendant  the  Bank,  for  the  purpose  of 
securing  payment  of  a  loan  made  to  him  personally  by  said 
bank,  the  exact  amount  of  which  is  unknown  to  plaintiff. 

VI.  That,  as  plaintiff  is  informed  and  believes,  the  se- 
curities so  pledged  to  said  bank  by  the  defendant  Y.  Z., 
exclusive  of  plaintiff's  said  stock,  have  a  greater  value  than 
the  amount  of  the  aforesaid  loan  to  said  Y.  Z.,  and  afford 
ample  security  for  its  repayment;  that  the  said  indebted- 
ness of  said  defendant  Y.  Z.  to  said  defendant  Bank 
has  not  yet  matured,  but  plaintiff  has  been  unable  to  ascer- 
tain from  said  defendant  bank  when  said  loan  is  to  be  re- 
paid, or  the  character  or  value  of  said  other  securities  which 
were  pledged  by  the  defendant  Y.  Z.  to  said  bank  with 
plaintiff's  said  stock. 
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VII.  That  the  defendant  bank,  in  case  the  said  loan  is 
not  paid  by  defendant  Y.  Z.  at  maturity,  will  sell,  together 
with  the  securities  pledged  with  it,  the  plaintiff's  said  stock 
in  disregard  of  plaintiff's  rights  thereto. 

VIII.  That  plaintiff  is  amply  responsible,  and  has  abun- 
dant means  wherewith  to  pay,  and  hereby  offers  to  pay,  the 
aforesaid  note  which  the  defendant  Y.  Z.  has  procured  to 
be  discounted,  and  to  relieve  him  from  any  liability  thereon. 

Wherefore,  plaintiff  demands  judgment: 

1.  That  plaintiff  may  have  a  discovery  to  ascertain  what 
securities  were  pledged  to  the  defendant  bank  with  plain- 
tiff's said  stock,  to  secure  the  indebtedness  of  defendant 
Y.  Z.  to  said  bank,  and  the  amount  of  the  debt  for  which 
said  securities  are  pledged. 

2.  That  the  defendant  bank  be  enjoined  and  restrained 
from  selling  and  transferring  the  plaintiff's  said  stock,  or 
from  disposing  of  the  same  to  satisfy  the  loan  made  to  the 
defendant  Y.  Z.,  or  any  part  thereof,  and  that  said  bank 
be  directed  to  deliver  said  stock  to  plaintiff. 

3.  That  all  of  said  securities,  including  plaintiff's  said 
stock,  be  marshaled,  and  that  the  court  determine  the  order 
and  manner  of  sale  and  application  of  such  securities  as  are 
properly  applicable  to  the  payment  of  the  indebtedness  of 

•  the  defendant  Y.  Z.  to  the  defendant  bank. 

4.  That  if  the  court  should  determine  that  the  plaintiff's 
said  stock  is  applicable  to  the  payment  of  said  indebtedness 
of  the  defendant  Y.  Z.  to  said  defendant  bank,  that  said 
stock  be  last  applied,  and  that  the  defendant  bank  be  en- 
joined and  restrained  from  using  or  disposing  of  any  part 
of  said  stock  to  satisfy  said  loan,  or  any  part  thereof,  until 
after  exhausting  the  other  securities  pledged  to  secure  the 
said  loan,  and  that  the  defendants  be  enjoined  from  dis- 
posing of  the  said  stock  and  other  securities  pledged  to  said 
defendant  bank  without  giving  due  and  reasonable  notice 
to  plaintiff  of  the  time  and  place  of  sale. 

5.  For  such  other  and  further  relief  as  may  be  just,  with 
costs  of  the  action. 
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1621.  To  obtain  mandatory  injunction,  compelling  restoration  of  former 

condition 2013 

1622.  To  enjoin  former  agent  from  claiming  to  represent  principal,  after 

revocation  of  agency 2014 

1623.  To  restrain  sale  of  personal  property  in  violation  of  plaintiff's 

rights  therein 2015 

1624.  To  restrain  negotiation  of  notes 2015 

1625.  To  restrain  breach  of  an  agreement  not  to  bring  an  action  at  law. .  2016 

1626.  To  enjoin  further  action  on  maturing  installments  pending  an  ap- 

peal, to  prevent  multiplicity  of  actions 2020 

1627.  To  restrain  former  employee  from  entering  employ  of  rival  con- 

cern    2022 

1628.  To  restrain  former  employee  from  disclosing  or  using  trade  secrets  2024 

1629.  To  restrain  former  employee,  agreeing  to  furnish  special,  unique 

or  extraordinary  services,  from  rendering  such  services  to  an- 
other    2025 


1  It  will  be  appreciated  by  the 
profession  that  in  order  to  restrict 
these  volumes  to  reasonable  limits, 
precedents  in  this  chapter  must  be 
limited  in  number,  and  in  many  in- 
stances the  forms  cannot  be  fully 
presented  with  the  liberality  of  al- 
legation of  detail  which  it  is  desirable 
and  proper  to  pursue  when  appealing 
for  the  exercise  of  the  discretion 
of  a  court  of  equity;  enough  will  be 
presented,  however,  to  suggest  to 
the  practitioner  the  essential  fea- 
tures and  elements  of  the  complaint, 
leaving  him  to  amplify  the  allegations 
as  may  seem  best. 

Allegations  that  threatened  injury 
will  be  irreparable,  and  that  no  ade- 
quate remedy  at  law  exists,  are  mere 
conclusions,  and  are  of  no  effect 
of   themselves   unless  facts   to   sup- 

2012 


port  them  are  also  pleaded.  See 
Kienle  v.  Gretsch  Realty  Co.,  133 
App.  Div.  391,  117  N.  Y.  Supp.  500; 
Ehrich  v.  Grant,  111  App.  Div. 
196,  97  N.  Y.  Supp.  600;  Goldman 
v.  Corn,  111  App.  Div.  674,  97  N.  Y. 
Supp.  926.  But  in  order  to  deny 
relief  in  equity  because  a  legal 
remedy  exists,  such  legal  remedy 
must  be  plain  and  adequate,  and 
as  certain,  prompt,  complete  and 
efficient  to  attain  the  ends  of  justice 
and  its  prompt  administration  as  is 
the  remedy  sought  in  equity.  Dailey 
v.  City  of.  New  York,  170  App.  Div. 
267,  156  N.  Y.  Supp.  124,  aff' d  218 
N.  Y.  665.  No  allegation  that  the 
remedy  at  law  is  inadequate  is  neces- 
sary when  the  facts  pleaded  show  it. 
Pine  Cliff  Farms  v.  Collier,  92  Misc. 
269,  156  N.  Y.  Supp.  293. 
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1630.  To  restrain  former  employee  from  soliciting  plaintiff's  customers, 

in  violation  of  express  agreement  not  to  do  so 2027 

1631.  The  same,  where  no  express  agreement  not  to  do  so  exists 2028 

1632.  To  restrain  seller  of  business  and  good  will  from  entering  into 

competition  with  plaintiff 2029 

•  1633.  To  restrain  violation  or  covenant  to  handle  only  plaintiff's  goods.  .  2033 

1634.  To  restrain  un£air  competition 2035 

1635.  To  restrain  unfair  competition  by  infringement  of  trade-mark,  or 

label,  and  for  damages 2037 

1636.  By  corporation,  to  enjoin  use  of  a  corporate  name  which  so  closely 

resembles  plaintiff's  name  as  to  be  calculated  to  deceive  public. .   2040 

1637.  To  restrain  infringement  of  label  of  labor  union 2043 

1638.  To  enjoin  infringement  of  letters  patent;  by  owner  of  patent, 

and  exclusive  licensee 2044 

1639.  To  enjoin  violation  of  terms  of  license  under  letters  patent 2047 

1640.  Against  labor  union  and  individuals,  to  enjoin  boycott  and  inter- 

ference with  plaintiff's  business  2048 

1641.  By  private  consumer  to  enjoin  public  service  corporation  from 

raising  rates  in  violation  of  condition  of  franchise,  or  because 
such  rates  will  be  excessive.         ' 2050 

1642.  To  enjoin  violation  of  easement,  or  equitable  servitude .  ...     2052 

1643.  To  enjoin  telephone  company  from  placing  poles  in  street,  and 

for  damages  for  injuries  to  shade  trees  therein 2054 

1644.  To  enjoin  operation  of  surface  railroad  in  highway  in  front  of 

plaintiff's  premises 2055 

1645.  By  abutting  owner,  against  elevated  railroad;  to  recover  damages, 

and  to  restrain  future  operation 2057 

1621.  To  Obtain  Mandatory  Injunction,  Compelling  De- 
fendant to  Restore  Former  Condition.2 

I.  [After  allegations  showing  that  a  certain  highway  had 
been  under  supervision  and  control  of  the  public  authorities 
for  many  years]. 

II.  That  heretofore  the  defendants  have  wrongfully  and 
unlawfully  dug,  excavated  and  removed  dirt  and  other 
materials  from  a  portion  of  said  highway  at  [describing  loca- 
tion of  excavation],  and  have  thereby  wrongfully  and  unlaw- 
fully interfered  with  and  destroyed  portions  of  said  street, 
and  have  destroyed  the  lateral  support  to  other  portions 

2  From  Village  of  Haverstraw  v.  following  substantially  the  above 
Eckerson,  204  N.  Y.  635,  where  a  demand  for  judgment,  was  af- 
judgment  for  plaintiff  after  a  trial,      firmed. 
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thereof,  and  have  rendered  the  same  dangerous  for  passage 
and  have  created  and  now  maintain  a  public  nuisance. 

III.  [Allegation  of  intent  to  continue  with  excavation,  as  in 
other  precedents.] 

Wherefore  plaintiff  demands  judgment  [restraining 
further  excavation,  and]  that  defendants  be  adjudged  to 
forthwith  fill  in  and  restore  said  highway  to  its  former 
condition,  and  to  fill  in  and  restore  the  lateral  support 
thereof  where  the  same  has  been  removed  or  otherwise  in- 
terfered with  by  them  [etc.] 

1622.  To  Enjoin  Former  Agent  from  Claiming  to  Repre- 
sent Principal,  after  Revocation  of  Agency. 

[Complaint  and  action  sustained  in  Star  Fire  Ins.  Co.  v. 
King,  118  App.  Div.  107,  103  N.  Y.  Supp.  137.] 3 

I.  [Allege  plaintiff's  corporate  capacity,  if  a  corporation.] 

II.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  was  appointed  plaintiff's  agent  for  the  pur- 
pose of  [state  briefly  the  character  of  the  agency]. 

III.  That  thereafter  and  on  or  about  the  day  of 

,  19  ,  plaintiff  revoked  and  annulled  such  ap- 
pointment, and  since  said  date  defendant  has  ceased  to  be 
plaintiff's  agent  or  to  have  power  to  represent  it  in  any 
manner  whatsoever. 

IV.  That  notwithstanding  such  revocation  of  his  agency, 
defendant  continues  to  hold  himself  out  as  plaintiff's  agent, 
and  to  attempt  to  act  as  such,  and  claims  the  power  to 
[state  what,  as:]  write  policies  of  insurance  binding  upon 
plaintiff;  that  unless  restrained  from  so  doing,  defendant 
will  continue  to  so  attempt  to  act. 

V.  That  plaintiff  has  no  adequate  remedy  at  law. 
Wherefore,  plaintiff  demands  judgment  that  defendant 

be  enjoined  from  continuing  in  any  way  to  hold  himself 

3  It  was  held  that  the  fact  that  prevent  the  revocation  of  the  agency, ' 

plaintiff   had   made   a   contract   ap-  and  that  the  plaintiff  was  entitled 

pointing  defendant  its  agent  for  a  to  an  injunction, 
term  which  had  not  expired  did  not 
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out  as  the  representative  or  agent  of  plaintiff,  and  that  plain- 
tiff have  such  other  and  further  relief  as  may  be  just,  with 
the  costs  of  this  action. 

1623.  To  Restrain  Sale  of  Personal  Property  in  Violation 
of  Plaintiff's  Rights  Therein.4 

[Allege  defendant's  possession  of  the  chattels,  and  plaintiff's 
rights  therein,  as  though  the  action  were  conversion,  or  replevin; 
see  Forms  in  those  Chapters.] 

That  defendant  intends  and  is  about  to  sell  said  [property] 
in  violation  of  plaintiff's  said  rights  therein,  and  has  notified 
plaintiff  that  he  intends  so  to  do. 

That  defendant  is  wholly  insolvent  and  unable  to  re- 
spond in  damages  to  plaintiff,  so  that  plaintiff  is  without 
adequate  remedy  at  law. 

[Or,  in  the  alternative;  or  in  addition  to  the  last  paragraph:] 
That  said  [property]  has  no  ascertainable  value  [specify  why, 
unless  it  is  an  apparent  fact]  and  that  by  reason  thereof  plain- 
tiff will  be  unable  to  establish  his  damages  in  an  action  at 
law. 

1624.  To  Restrain  Negotiation  of  Notes.5 

I.  [Allege  making  of  notes  for  specified  object,  and  its  failure 
—e.  g.,  as  in  Form  1102,  p.  1193.] 

II.  That  the  defendant  still  retains  said  notes  in  his 
possession;  that  on  or  about  the  day  of  , 
19  ,  the  plaintiff  requested  him  to  deliver  them  up,  but  he 
refused  so  to  do. 


4  Grounds  for  injunctive  relief,  as  untenable,  although  it  appeared 
suggested  in  the  form,  must  be  that  the  notes  were  overdue  when  the 
shown.  Howley  v.  Francis  Press,  127  action  was  commenced.  Compare 
App.  Div.  646,  111  N.  Y.  Supp.  1080.  Gillette    Clipping    Machine    Co.    v. 

5  Adapted  from  Warnock  Uni-  Elting,  170  App.  Div.  185,  155  N.  Y. 
form  Co.  v.  Garifalos,  170  App.  Div.  Supp.  989. 

674,  156  N.  Y.  Supp.  637,  where  the  Where  the  notes  have  not  ma- 
objection  of  the  transferees  of  the  tured  the  right  to  apply  to  a  court  of 
nptes  that  no  ground  for  equitable  equity  to  enjoin  negotiation  is  un- 
interference    was    shown    was    held  doubted. 
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Or  if  the  notes  have  been  transferred. 

II.  That  the  defendant  [payee]  has  transferred  said  notes 
to  the  defendants  [names],  from  whom  plaintiff  has  received 
no  consideration  whatever. 

Wherefore,  the  plaintiff  demands;  That  the  defendants 
be  enjoined  from  negotiating,  transferring,  or  enforcing 
the  said  notes;  that  the  same  be  adjudged  void  and  be  de- 
livered up  and  cancelled;  and  that  plaintiff  have  such  fur- 
ther relief  as  may  be  just,  with  the  costs  of  this  action. 

1625.  To  Enjoin  the  Breach  of  an  Agreement  not  to  Bring 
an  Action  at  Law.6 

[From  Bomeisler  v.  Foster,  154  N.  Y.  229.] 

I.  That  during  the  month  of  ,  but  prior  to  the 

day  thereof,  19  ,  the  defendant  herein  made 
certain. charges  against  the  plaintiff,  viz.:  [briefly  describing 
charges  made  by  defendant]  as  more  particularly  appears 
in  the  complaint  of  the  said  defendant  in  the  action  herein 
sought  to  be  restrained,  which  is  hereto  annexed  marked 
Exhibit  A,  arid  made  a  part  of  the  complaint;  that  said  de- 
fendant threatened  that,  unless  this  plaintiff  paid  to  her  a 
large  sum  of  money,  she  would  sue  him  at  law  to  recover 
damages  for  said  alleged  claims  hereinabove  set  forth,  which 
she,  the  said  defendant,  then  alleged  and  pretended  that 
she  had  against  him,  which  said  claims  plaintiff  denied. 

II.  That  to  avoid  the  trial  of  said  scandalous  matter, 

"  Such  an  action  is  a  kind  of  '  'neg-  justice  cannot  be  done  in  the  action 

ative    specific    enforcement    of    the  at  law,  and  that  an  action  in  equity 

contract,"  and  jurisdiction  in  equity  is  necessary  to  secure  a  more  com- 

will  not  attach  unless  the  contract  plete    enjoyment    of    the    rights   to 

is  of  the  class  which  will  be  affirma-  which     plaintiff     is     entitled     than 

tively     specifically     enforced.       See  could  be  obtained  in  the  action  at 

discussion  of  principles  involved,  in  law.     If  the  equitable  action  holds 

the  precedent  cited  supra,  and  Fox  out  no  promise  of  relief  which  may 

v.  Fitzpatrick,  190  N.  Y.  259.     Or-  not  be  secured  in  the  other  action 

dinarily  a  court  of  equity  will  not  there   is   no   occasion  for   equitable 

entertain  an    action    to   restrain   a  interference  and   relief    will  not  be 

action  at  law  unless  special  reasons  granted.    Burke  v.  Burke,  212  N.  Y- 

exist    which    demonstrate    that    full  303. 
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for  the  purpose  of  avoiding  the  scandal,  the  publicity  and 
notoriety  incident  to  the  trial  thereof,  and  to  purchase  his 
peace  from  the  persistent  blackmail  of  this  defendant,  this 
plaintiff,    on    the  day    of  ,    19     ,    entered 

into  an  agreement  with  said  defendant,  wherein,  for  a  valu- 
able consideration  then  and  there  paid  to  her  by  this  plain- 
tiff, said  defendant  contracted  and  agreed  to  and  with  this 
plaintiff  to  release  him  from  any  and  every  claim  of  every 
nature  whatsoever  arising  from,  or  relating  to,  the  matter 
theretofore  by  said  defendant  alleged  and  claimed  against 
said  plaintiff  as  hereinabove  set  forth  in  paragraph  I  of  this 
complaint,  and,  in  addition  thereto,  by  virtue  of  any  matter, 
cause  or  thing  whatsoever  from  the  beginning  of  the  world 
down  to  the  said  day  of  ,  19     ,  and  that 

said  defendant  would  never  thereafter  sue  or  cause  him  to  be 
sued  by  virtue  thereof;  that  thereupon,  pursuant  to  said 
agreement,  said  defendant  duly  executed,  acknowledged 
and  delivered  her  general  release,  under  seal,  to  this  plain- 
tiff, a  copy  of  which  said  release  is  hereto  annexed  marked 
Exhibit  B,  and  made  a  part  of  this  complaint. 

III.  That  thereafter,  and  on  the  day  of  , 
19     ,  defendant  began  an  action  in  the                 Court  of 

county  against  this  plaintiff  through  M.  N.,  her 
attorney,  by  the  service  of  a  summons  upon  this  plaintiff, 
seeking,  in  said  action,  to  recover  the  sum  of  dollars 

damages  on  substantially  the  same  grounds  as  she  had  here- 
tofore alleged  to  exist,  and  as  hereinabove  set  forth  in  para- 
graph I,  which  said  alleged  claims  she  had  agreed,  in  the 
settlement  hereinabove  referred  to,  she  would  never  there- 
after urge,  prosecute  or  sue,  and  as  to  which  said  alleged 
claims  she  had  duly  released  this  plaintiff. 

IV.  That,  again,  to  avoid  the  public  scandal,  publicity, 
notoriety  and  irreparable  damage  to  this  plaintiff  which 
would  result  to  him  and  to  his  business  from  the  trial  of 
said  scandalous  matters  therein  sought  to  be  tried  in  said 
action,  referred  to  in  paragraph  III  herein,  and  to  purchase 
his  peace  from  the  persistent  and  continued  blackmail  of 


2018  Abbott's  Forms  of  Pleading 

this   defendant,    this   plaintiff   entered   into   another  and 
further  contract  and  agreement  with  the  defendant  on  the 
day  of  ,  19    ,  whereby,  in  consideration 

of  the  sum  of  dollars  to  this  defendant  in  hand  paid 

by  this  plaintiff,  the  receipt  whereof  was  duly  acknowledged 
by  her,  the  said  defendant  contracted  and  agreed  to  and 
with  this  plaintiff  that  she  would  not  thereafter  in  any  man- 
ner communicate  with,  harass  or  annoy  this  plaintiff  by 
suits  at  law  or  in  equity,  in  person,  by  procurement  or  other- 
wise, by  virtue  of  any  claims  that  she  might  have,  or  might 
have  claimed  to  have,  of  any  and  every  nature  whatsoever; 
that  the  action  then  begun  by  her,  hereinabove  referred  to, 
should  be  discontinued  pursuant  to  said  agreement  of  com- 
promise, and  that  she,  defendant,  then  and  there  agreed  to 
relinquish,  and  then  and  there  released,  relinquished  and 
discharged,  this  plaintiff  from  any  and  all  claims  and  causes 
of  action  which  she  might  have,  or  might  have  claimed  to 
have  had,  against  this  plaintiff  of  every  kind  and  nature 
whatsoever,  and  particularly  by  virtue  of  the  matters  by 
her  theretofore  alleged  and  claimed  to  have  existed,  as 
set  forth  in  paragraph  I,  herein  or  otherwise;  and  defendant 
further  agreed,  in  consideration  of  said  sum  of 
dollars,  to  her  by  this  plaintiff  duly  paid,  to  ratify  and  con- 
firm her  prior  general  release  to  this  plaintiff  hereinabove 
referred  to,  dated  the  day  of  ,  19    ,  and 

she  then  and  there  duly  swore  to  the  due  execution  thereof 
by  her,  and  that  she  intended  and  agreed  then  and  now  to  be 
irrevocably  bound  thereby. 

V.  That  thereafter,  and  on  the  day  of  , 

19  ,  and  in  violation  and  breach  of  said  agreements  of 
settlement  and  compromise  respectively  hereinabove  set 
forth  in.  paragraphs  II  and  IV  herein,  this  defendant  caused 
another  action  to  be  commenced  against  this  plaintiff  in 
this  court,  through  W.  X.,  her  attorney,  upon  substantially 
the  same  grounds  as  those  claimed  and  alleged  by  her  to 
have  existed,  as  stated  in  paragraph  II  herein,  and  as  to 
which  she  had  agreed  not  to  sue  this  plaintiff,  and  as  to 
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which  she  had  theretofore  duly  released  and  discharged  this 
plaintiff,  alleging  damages  therein  in  the  sum  of 
dollars;  that  the  said  action  is  at  issue  and  on  the  calendar 
of  this  court  awaiting  trial;  that  the  complaint  therein 
is  unverified,  and  that  the  answer  therein  of  this  plaintiff 
consists  of  a  general  denial  duly  verified. 

VI.  That  plaintiff  has  conducted  the  business  of  [banking 
and  brokerage]  at  ,  in  the  city  of  ,  for  the 

last  years;  that  he  is  a  member  of  a  number  of 

clubs,  organizations  and  exchanges,  wherein  his  character 
and  good  repute  are  of  preeminent  value  to  him  and  to  his 
business;  that  if  this  defendant  is  permitted  to  break  and 
violate  her  agreements,  not  to  sue  this  plaintiff  and  to  be 
bound  and  forever  barred  by  the  said  general  release  as 
hereinabove  set  forth,  the  prosecution  and  the  trial  of  the 
said  action  will  produce  irreparable  wrong,  injury  and  dam- 
age to  this  plaintiff,  to  his  credit  and  to  his  business,  as  also 
to  his  reputation  and  feelings,  and  that  the  prosecution 
of  said  action  is  against  equity  and  good  conscience;  that 
"the  said  injuries  will  be  great  and  irreparable  and  cannot 
be  compensated  for  in  money. 

Wherefore,  plaintiff  prays  judgment  that  the  said  de- 
fendant Y.  Z.,  and  said  W.  X.,  their  assigns,  attorneys  and 
servants,  and  each  of  them,  be  forever  enjoined  and  re- 
strained from  prosecuting  the  action  commenced  and  now 
pending    in    the  Court    in    the    city    of  , 

against  this  plaintiff,  and  also  from  bringing  or  prosecuting 
any  other  action  or  proceeding  against  this  plaintiff  at  law, 
or  in  equity,  upon  any  alleged  right,  claim  or  demand  what- 
soever accruing  or  accrued,  or  so  claimed  by  her  to  be  due 
and  owing  by  plaintiff  to  said  defendant  Y.  Z.  prior  to  the 
day  of  ,  19    ,  the  date  of  said  agreement 

and  general  release,  and  that  as  to  any  and  all  of  the  said 
alleged  claims  or  demands  so  accruing  or  claimed  to  be  so 
accrued,  this  court  declare  the  said  general  release  and 
agreement  a  perpetual  bar;  and  from  in  any  manner  prose- 
cuting,   harassing,    importuning,    communicating   with    or 
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annoying  the  plaintiff  personally,  by  procurement  or  other- 
wise, orally  or  in  writing,  by  virtue  of  any  of  the  alleged 
matters  set  forth  in  paragraph  I  herein,  and  for  other  and 
further  relief  plaintiff  prays  that  the  said  defendant,  her 
agents,  servants  or  attorneys,  and  each  of  them,  may  not 
only  be  restrained  from  prosecuting  and  continuing  the  said 
action,  or  any  other  action  or  actions  against  this  plaintiff, 
contrary  to  and  in  violation  of  said  agreements  of  com- 
promise and  settlement,  and  said  general  release  herein- 
after set  forth,  but  that  the  said  defendant  Y.  Z.,  her  agents, 
servants  or  attorneys,  and  each  of  them,  be,  by  the  proper 
order  and  decree  of  this  court,  directed  and  compelled  to 
specifically  perform  in  all  respects,  the  said  agreements  on 
her  part  as  hereinbefore  set  forth  in  paragraphs  II  and  IV  of 
the  complaint  herein. 

And  for  other  and  further  relief  plaintiff  prays  that  the 
defendant  herein,  her  agents,  servants  or  attorneys,  and  each 
of  them,  be  enjoined  and  restrained  during  the  pendency 
of  this  action  from  commencing,  instituting  or  prosecuting 
any  action  or  actions  for  the  purpose  of  collecting,  prosecut- 
ing or  suing  the  plaintiff  herein,  at  law  or  in  equity,  under 
any  alleged  claim,  right  or  demand,  accruing  or  accrued 
prior  to  the  day  of  ,  19     ,  and  from  taking 

any  further  step  or  proceeding  in  the  said  action  herein- 
above complained  of  during  the  pendency  of  this  action, 
and  until  the  entry  of  a  final  decree  herein. 

And  plaintiff  further  prays  for  such  other  and  further 
relief  as  may  be  just,  together  with  the  costs  of  this  action. 

1626.  To  Enjoin  further  Actions  on  Maturing  Install- 
ments, Pending  an  Appeal,  to  Prevent  Multiplicity  of 
Actions.7 

I.  [Allege  the  agreement  between  the  parties  under  which  the 

7  From  Fraley  Co.  v.  Delmont,  110  the  municipal  court,  and  its  justices, 

App.  Div.  468,  97  N.  Y.  Supp.  408,  as  defendants,   but  the  action  was 

where  the  action  was  sustained  on  dismissed   as   to    them.      See,    also, 

this  complaint.    Plaintiff  also  joined  Form  1679,  and   notes. 
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installments  are  maturing,  as:]  That  at  ,  and  on  or 

about  the  day  of  ,    19    ,   plaintiff  and 

defendant  entered  into  an  agreement  wherein  and  whereby 
defendant  was  to  sell  to  plaintiff  and  plaintiff  was  to  pur- 
chase from  defendant  [describe  subject  of  sale];  that  defend- 
ant as  a  part  of  said  agreement  agreed  to  install  the  same  in 
plaintiff's  factory,  and  to  put  the  same  in  first  class  condi- 
tion [or  otherwise  according  to  agreement],  and  plaintiff  agreed 
to  pay  therefor  when  so  installed  and  put  in  such  condition 
the   sum    of  dollars,    payable   in   equal    [monthly] 

installments  of  dollars  on  the  first  day  of  each  and 

every  month  thereafter  until  said  sum  was  wholly  paid. 

II.  That  defendant  has  failed  to  comply  with  the  condi- 
tion of  said  agreement  on  his  part,  and  has  failed  and  neg- 
lected to  put  said  [article]  in  first  class  condition,  or  in  proper 
condition  for  use. 

III.  That  on  the  day  of  ,  19  ,  defend- 
ant brought  an  action  in  the  [Municipal  Court  of  the  City 
of  ]  against  plaintiff  to  recover  for  installments 
claimed  to  be  due  to  defendant  for  the  months  of  , 
19  ,  under  said  agreement,  and  claiming  that  he  had  prop- 
erly installed  said  [article]  and  placed  the  same  in  first  class 
condition  prior  to  the  day  of  ,  19  ,  that 
said  action  was  tried  on  the  day  of  ,  19  , 
and  judgment  was  rendered  therein  against  this  plaintiff 
for  the  sum  of  dollars;  that  plaintiff  has  appealed 
from  said  judgment  for  a  new  trial  in  the  [County  Court  of 

County],  and  said  appeal  is  now  pending  unde- 
termined and  undecided. 

IV.  That  after  the  trial  of  said  action,  and  on  the 

day    of  ,    19    ,    defendant    commenced    another 

action  in  said  Municipal  Court  to  recover  alleged  install- 
ments under  said  contract  claimed  to  have  become  due  in 
the  months  of  ,  19     ,  and  said  defendant  threatens 

and  intends  and  is  about  to  bring  other  actions  upon  each 
of  said  installments  as  he  claims  they  will  become  due  in 
succeeding  months. 
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V.  That  unless  defendant  is  restrained  from  bringing 
such  actions  against  plaintiff,  it  will  result  in  many  actions 
being  brought  all  of  which  must  be  determined  by  the  con- 
tract entered  into  between  plaintiff  and  defendant  as  afore- 
said, and  the  issue  of  defendant's  performance  thereunder, 
which  issue  can  and  will  be  properly  and  finally  decided  and 
determined  upon  the  pending  appeal  in  the  action  already 
brought  in  which  judgment  has  been  rendered;  that  in  every 
action  so  about  to  be  brought  by  defendant  the  same  iden- 
tical questions  will  be  involved,  as  in  the  action  now  on 
appeal  and  wherein  plaintiff  is  seeking  a  new  trial. 

Wherefore  plaintiff  demands  judgment  that  the  de- 
fendant be  restrained  from  commencing  any  further  actions 
to  collect  any  installments  under  said  agreement,  and  from 
further  prosecuting  the  action  now  pending  in  the  Municipal 
Court,  until  the  determination  of  the  pending  appeal  for  a 
new  trial  from  the  judgment  rendered  in  the  prior  action  in 
said  Municipal  Court,  and  if  a  new  trial  is  granted  therein, 
until  the  new  trial  is  had;  and  that  plaintiff  may  have  such 
other  and  further  relief  as  may  be  just,* with  the  costs  of  this 
action. 

1627.  To  Restrain  Former  Employee  from  Entering  Em- 
ploy of  Rival  Concern.8 

[Sustained  in  McCall  Co.  v.  Wright,  198  N.  Y.  143.] 9 

I.  [Allege  plaintiffs  business  in  such  manner  as  to  show  its 
extent,  its  general  methods  and  importance.] 

II.  That  at  ,  and  on  or  about  the  day  of 

,  19  ,  plaintiff  and  defendant  entered  into  an 
agreement,  wherein  and  whereby  plaintiff  agreed  to  employ 
defendant  for  the  term  of  [years],  as  [state  capacity], 

and  to  pay  defendant  for  his  services  the  sum  of 

s  See   note    at    beginning    of   this  of  obligation  which  would  prevent 

chapter.  its  enforcement. 

9  The  court  held  that  a  provision  in  See,  also,  Todd  Prot.  Co.  v.  Hirsch- 

the    contract    of    employment    per-  berg,  100  Misc.  418,  165  N.  Y.  Supp. 

mitting    plaintiff    to    terminate    it  906,  and  cases  cited, 
did  not  result  in  a  lack  of  mutuality 
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dollars  and  defendant  agreed  to  accept  such  service  and 
continue  in  plaintiff's  employment  for  such  period. 

III.  [Allege  with  detail  the  character  of  service  performed 
by  defendant,  so  as  to  show  that  plaintiff's  business,  and  trade 
secrets,  and  business  methods,  etc.,  were  revealed  to  defendant.] 

IV.  [Where  such  a  provision  is  included  in  agreement:) 
That  it  was  provided  in  said  agreement  of  employment  that 
during  the  period  thereof  defendant  should  not  enter  into 
the  employ  or  service  or  otherwise  act  in  aid  of  the  business 
of  any  rival  company  or  concern  engaged  in  the  same  or  a 
similar  line  of  business,  and  that  upon  violation  by  defend- 
ant of  such  provision  it  was  further  provided  therein  that 
plaintiff  should  be  entitled  to  an  injunction  restraining  de- 
fendant from  such  violation.10 

V.  [Allege  with  detail  defendant's  violation  of  his  agreement, 
and  his  enlistment  in  the  service  of  a  rival  concern  in  a  char- 
acter and  line  of  service  which  will  necessarily  involve  and  per- 
mit application  of  the  knowledge  of  plaintiff's  business 
methods  and  trade  secrets  which  defendant  acquired  while  in 
plaintiff's  employ.] 

VI.  That  defendant  intends  to  use  the  knowledge  which 
he  has  gained  of  plaintiff's  business,  and  of  his  methods  and 
trade  secrets,  and  the  knowledge  of  the  identity  of  his  cus- 
tomers, for  the  purpose  of  aiding  the  business  of  said  [rival 
concern],  and  that  unless  restrained  from  so  doing  plaintiff 
will  thereby  be  caused  irreparable  damage,  for  which  no 
adequate  remedy  at  law  exists. 

Wherefore,  plaintiff  demands  judgment  that  defendant 
be  enjoined  until  [date  of  expiration  of  agreed  term  of  service 
for  plaintiff]  from  entering  into  or  continuing  in  the  employ, 
or  service,  or  otherwise  acting  in  aid  of  the  business  of  the 
concern  known  as  [name],  or  of  any  other  rival  company 
or  concern  engaged  in  the  same  general  line  of  business  as 

10  Plaintiff    should    disclose    facts  restriction,  or  the  employment  shown 

from  which  it  will  appear  that  the  to  be  of  such  a  character  as  to  justify 

business  was  of  such  a  character  that  its    exaction.      Todd    Prot.    Co.    v. 

it  was  reasonable  to  exact  such  a  Hirschberg,  supra. 
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the  plaintiff,  and  that  plaintiff  have  such  other  and  further 
relief  as  may  be  just,  with  the  costs  of  this  action. 

1628.  To  Enjoin  Former  Employee  from  Disclosing  or  Us- 
ing Trade  Secrets.11 

I.  That  at  all  the  times  hereinafter  mentioned  plaintiff 
was  and  now  is  a  domestic  corporation,  and  engaged  in  the 
business  of  manufacturing  and  selling  various  pharmaceuti- 
cal preparations  and  drugs,  and  has  built  up  a  wide  and 
prosperous  business  therein. 

II.  That  for  years  prior  to  the  month  of  , 
19  ,  the  defendant  Y.  Z.  was  plaintiff's  superintendent, 
and  had  charge  of  its  manufacturing  department;  that  while 
so  employed  and  in  charge  of  plaintiff's  manufacturing, 
said  Y.  Z.  learned  the  ingredients  and  proportions  and 
methods  of  compounding  certain  preparations  manufactured 
and  sold  by  plaintiff  [and  known  as — names:]  that  such  in- 
gredients and  proportions  and  methods  said  Y.  Z.  copied 
into  a  book  which  he  personally  retained  and  took  away 
with  him  when  he  left  plaintiff's  employ. 

'III.  That  in  said  month  of  ,   19     ,  said  Y.  Z. 

left  plaintiff's  employ,  and  went  into  the  employment  of 
the  defendant,  the  Company  [which  is  also  a  do- 

mestic corporation];  that  said  defendant  company  is  en- 
gaged in  a  business  similar  to  that  of  plaintiff  as  above 
stated. 

IV.  That  the  defendant  company,  under  the  direction 
and  with  the  aid  of  the  defendant  Y.  Z.,  is  manufacturing 

11  B>om  complaint  in  Harvey  Co.  tracting  Co.  ;;.   Greater  N.   Y.  Ex- 

v.  Nat.  Drug  Co.,  75  App.  Div.  103,  tracting   Co.,    126   App.    Div.'  928, 

77  N.  Y.  Supp.  674,  where  plaintiff  110  N.  Y.  Supp.  738. 

secured  an  injunction.  The  right  to    such    relief  will  be 

No    express     agreement    not     to  strengthened    where  a  contract    be- 

reveal  such  secrets  is  essential,  for  tween  the  parties  exists  under  which 

the  law  will  imply  such  an  agreement  the  employee  promised  not  to  reveal 

from    the   relationship    of   employer  any   such    confidential    information, 

and  employee.     See  Eastman  Kodak  See  Todd   Prot.   Co.   v.  Hirschberg, 

Co.   v.   Reichenbach,    79   Hun,    183,  100    Misc.    418,    165   N.    Y.   Supp. 

29  N.  Y.  Supp.   1143;  Eastern  Ex-  906. 
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preparations  similar  to  plaintiff's  aforesaid  preparations, 
and  that  in  so  doing  the  defendants  are  unlawfully  appro- 
priating to  their  own  use  the  secrets  and  property  of  the 
plaintiff,  and  thereby  greatly  injuring  its  trade  and  the 
profits  to  be  derived  therefrom. 

V.  That  plaintiff  has  been  at  all  times  hereinbefore  men- 
tioned manufacturing  and  selling  its  aforesaid  preparations, 
and  intends  to  continue  so  to  do;  that  unless  the  defendants 
are  enjoined  from  continuing  to  so  appropriate  and  use 
plaintiff's  trade  secrets,  it  will. suffer  irreparable  damage 
for  which  it  has  no  adequate  remedy  at  law. 

VI.  That  by  reason  of  the  wrongful  appropriation  by 
defendants  of  plaintiff's  trade  secrets  it  has  already  suffered 
damage  in  the  sum  of  at  least  dollars. 

Wherefore,  plaintiff  demands  judgment  enjoining  the 
defendants  from  manufacturing  or  selling  preparations 
which  involve  the  appropriation  of  plaintiff's  trade  secrets, 
as  aforesaid,  and  that  plaintiff  recover  of  defendants  the 
sum  of  dollars  damages,   and  that  plaintiff  have 

such  other  and  further  relief  as  may  be  just  with  the  costs 
of  this  action. 

1629.  To  Restrain  Former  Employee,  agreeing  to  Furnish 
Special,  Unique  or  Extraordinary  Services,  from  Rend- 
ering such  Services  to  Another.12 

I.  That  at  the  times  hereinafter  mentioned  plaintiff  was 

12  Precedent  adapted  from  Dock-  that  an  injunction  may  issue  against 

stader  v.  Reed,  121  App.  Div.  846,  him  in  case  of  his  breach,  is  of  little 

106  N.  Y.  Supp.  795;  Lawrence  v.  weight  before  the  court;  it  must  be 

Dixey,  109  App.  Div.  295,  104  N.  Y.  seen  by  the  court  that  his  services 

Supp.  516;  Shubert  v.  Angeles,  80  are  of  such  character.     See  Dock- 

App.    Div.    625,    80   N.    Y.    Supp.  stader  v.  Reed,  supra. 
146;  Kessler  &  Co.  v.  Chappelle,  73  The    principles    which    determine 

App.  Div.    447,    77    N.    Y.    Supp.  whether  the  defendant  will  be  en- 

285.  joined  from  violating  his  covenant 

The  fact  that  the  defendant   in  are  well  presented,  with  supporting 

his    contract    of    employment    has  authorities,    in  Clark,  etc.,  Co.    v. 

agreed  that  his  services  are  unique,  Stenacker,  100  Misc.  173,  165  N.  Y. 

that  he  could  not  be  replaced,  and  Supp.  367. 
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and  now  is  engaged  in  business  as  [a  theatrical  manager 
and  producer  of  plays];  that  the  defendant  was  and  is  [an 
actress  of  wide  reputation  for  her  successful  mimicry  and 
imitation  of  other  actresses  and  actors]. 

II.  That  on  or  about  the  day  of  ,  19  , 
at  ,  plaintiff  hired  the  defendant  as  a  member  of 
the  company  to  present  the  play  of  ,  to  commence 
on  the  day  of  ,  19  ,  and  her  services 
to  be  continued  until  the  day  of  ,  19  , 
[or,  until  the  end  of  the  theatrical  season  of  the  year  19  , 
or,  otherwise  according  to  fact],  and  plaintiff  agreed  to  pay 
defendant  for  such  service  a  weekly  salary  of 
dollars;  that  defendant  accepted  said  employment  for  said 
term,  at  such  compensation,  and  agreed  that  for  said  term 
she  would  give  to  plaintiff  her  exclusive  service,  and  would 
not  appear  in  any  other  play  or  upon  any  other  stage. 

III.  That  the  part  assigned  to  the  defendant  in  said  play 
was  that  of  ;  that  plaintiff  employed  defendant 
for  said  play  and  for  said  part  because  of  her  special  talent 
and  wide  reputation  for  amusing  and  artistic  and  successful 
mimicry  of  others;  that  defendant's  services  in  this  behalf 
were  special,  unique  and  extraordinary.13 

IV.  That  on  or  about  the  day  of  ,  19  , 
defendant  left  plaintiff's  employ  and  abandoned  and  re- 
pudiated her  agreement  as  aforesaid,  and  has  made  an  agree- 
ment with  one  M.  N.,  who  is  also  a  theatrical  manager 
and  a  competitor  of  plaintiff,  to  appear  for  him  and  to  give 
her  imitations  and  mimicry  of  others  in  the  way  she  had 
previously  agreed  to  do  for  plaintiff. 

V.  That  plaintiff  is  and  will  be  wholly  unable  to  replace 
the  defendant  by  any  other  actress  of  equal  merit  or  repu- 
tation, or  who  can  satisfy  the  demands  of  said  part  in  said 
play;  that  plaintiff  will,  unless  defendant  is  enjoined  from 

13  This  allegation  is  not  admitted  pleading   as   to    the   nature   of   the 

by  demurrer,  and  is  only  the  plead-  service.     See  McCall  Co.  v.  Wright, 

er's    characterization    of    the    facts  198  N.  Y.  143,  158. 
which    must    be    disclosed    by    his 
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appearing  for  said  M.  N.,  as  hereinafter  prayed,  suffer 
irreparable  injury  and  damage  which  cannot  be  ascertained 
or  estimated  in  any  action  at  law,  and  that  plaintiff  has  no 
adequate  remedy  at  law. 

Whekefore,  plaintiff  demands  judgment  against  de- 
fendant that  she  be  enjoined  during  the  theatrical  season  of 
19  ,  from  performing  as  an  actress  for  any  person  other 
than  plaintiff  and  making  imitations  and  mimicry  of  other 
aetresses  and  actors,  and  that  plaintiff  have  such  other  and 
further  relief  as  may  be  just,  with  the  costs  of  this  action. 

1630.  To  Restrain  Former  Employee  from  Soliciting  Plain- 
tiff's Customers;  in  Violation  of  Express  Agreement 
not  to  do  so.14 

I.  That  at  the  times  hereinafter  mentioned  plaintiff  was 
and  now  is  engaged  in  the  business  of  [furnishing  and  de- 
livering milk  and  cream  to  his  personal  customers  in  the 
city  of  );  that  plaintiff  has  been  engaged  in  said 
business  for  years,  and  has  many  customers;  that 
in  carrying  on  such  business  it  is  necessary  for  plaintiff  to 
employ  drivers  of  his  milk  wagons,  who  make  the  deliveries 
and  come  into  personal  contact  and  form  personal  acquaint- 
ance with  plaintiff's  customers.  [Or  otherwise  show  condi- 
tions of  the  employment  whereby  the  employee  established  per- 
sonal relations  with  customers.] 

II.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  employed  defendant  Y.  Z.  as  one  of  his  drivers  of 
his  milk  wagons,  and  said  defendant  accepted  said  employ- 
ment, and  continued  therein  for  a  period  of  months, 
during  which  time  he  personally  met  and  became  acquainted 
with  many  of  plaintiff's  said  customers. 

III.  That  as  a  consideration  of  his  said  employment, 


14  Adapted  from  Eastern,  N.   Y.,  Mutual  Milk  &  Cream  Co.  v.  Heldt, 

etc.,  Laundry  Co.  v.  Abrahams,   173  120  App.  Div.  795,  105  N.  Y.  Supp. 

App.  Div.  788,  160  N.  Y.  Supp.  69;  661;  Same  v.  Priggs,  112  App.  Div. 

N.  Y,  etc.,  Laundry  Co.  v.  Unger,  170  652,  98  N.  Y.  Supp.  458. 
App.  Div.  761,  156  N.  Y.  Supp.  598; 
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said  defendant  Y.  Z.  expressly  agreed  with  plaintiff  that  he 
would  not,  either  in  his  own  behalf  or  in  behalf  of  any  one 
else,  solicit  orders  for  or  serve  milk  or  cream  to  any  of  the 
customers  of  plaintiff  for  the  period  of  months  from 

the  date  of  his  leading  plaintiff's  employ.15 

IV.  That  in  violation  of  his  said  agreement,  defendant 
[has  entered  the  employ  of  one  M.  N., — or,  the  defendant 
W.  X. — 16  who  is  engaged  in  the  same  kind  of  business  as 
plaintiff,  and]  is  soliciting  orders  for  and  serving  milk  and 
cream  to  many  of  plaintiff's  customers,  and  threatens  and 
intends  to  continue  so  to  do. 

V.  That  unless  restrained  by  the  injunction  of  this  court, 
defendant  will  cause  plaintiff  irreparable  damage  through 
enticing  away  his  customers,  damages  for  which  acts  are  not 
capable  of  exact  proof,  and  for  which  no  adequate  remedy 
at  law  exists.  [That  defendant  is  without  property  and 
wholly  irresponsible  financially  and  cannot  be  made  to 
respond  in  damages  to  plaintiff.] 

Wherefore,  plaintiff  demands  judgment  that  defendant 
be  enjoined  until  the  day  of  ,  19    ,  from 

in  any  manner  soliciting  orders  for  or  serving  milk  or  cream 
to  any  of  plaintiff's  customers,  and  that  plaintiff  have  such 
other  and  further  relief  as  may  be  just,  with  the  costs  of 
this  action. 

1631.  The  Same,  where  no  Express  Agreement  not  to  do 
so  Exists. 

[I  and  II  as  in  preceding  form.] 

III.  That  since  leaving  plaintiff's  employ  as  aforesaid, 

15  Where  an  express  agreement  of  16  An     employer    may    be     made 

this  character  has  been  made,  it  is  defendant  and  enjoined  from  hiring 

not  material  that  plaintiff  may  have  plaintiff's  former  employees  for  the 

discharged     defendant     in     a     way  purpose  of  obtaining  and  using  such 

amounting  to  a  breach  of  the  em-  trade   lists   or   secrets.      Witkop  & 

ployment.     Mutual  Milk  &  Cream  Holmes  Co.  v.  Great  Atl.,  etc.,   Tea 

Co.  v.  Heldt,  supra.  Co.,  69  Misc.  90,  124  N.  Y.  Supp. 

See  next  form    for   an  allegation  956;     Eastern     Extracting     Co.     v. 

where  no  express  agreement  not  to  Greater  N.   Y.  Extracting  Co.,  126 

solicit  customers  existed.  App.  Div.  928,  110  N.  Y.  Supp.  738. 
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and   within  weeks   thereafter,    the   defendant   has 

established  in  said  city  of  a  business  similar  in  all 

its  details  to  plaintiff's  said  business,  and  carried  on  in  the 
same  manner. 

IV.  That  since  at  least  the  said  day  of  , 

19  ,  the  defendant,  with  full  knowledge  of  the  rights  and 
interests  of  the  plaintiff  in  the  premises,  but  without  the  con- 
sent and  against  the  urgent  protest  of  the  plaintiff,  and  for 
the  sole  benefit  of  the  defendant,  and  in  pursuance  of  a 
plan  and  scheme  to  damage  and  ruin  the  business  of  this 
plaintiff  and  to  despoil  it  of  all  its  business  and  customers, 
is  now  engaged  in  making  use  of  and  employing  the  informa- 
tion obtained  and  secured  by  him,  solely  by  virtue  of  his 
said  employment  with  the  plaintiff,  and  which  is  contained 
in.  the  plaintiff's  list,  compilation,  collection  and  route 
cards,  and  is  calling  upon  and  visiting  the  customers  and 
patrons  of  the  plaintiff  in  the  offices,  stores  and  shops  here- 
tofore served  by  the  plaintiff,  and  in  some  cases  is- deceiving 
the  said  customers  and  offices,  stores  and  shops  into  the 
belief,  and  representing  to  them  that  the  defendant  is  still 
employed  by  and  is  furnishing  them  on  behalf  of  the  plain- 
tiff, although  in  truth  and  in  fact  he  is  furnishing  them  on 
behalf  of  himself  and  in  other  cases  is  soliciting,  canvassing 
and  accepting  the  trade  and  business  of  the  said  custom- 
ers for  his  own  use  and  benefit  in  his  business  afore- 
mentioned, in  violation  of  §  553  of  the  Penal  Law,  subdivis- 
ions 5,  6  and  7.17 

V.  [As  in  paragraph  V  of  preceding  form.] 

Wherefore  [etc.,  as  in  preceding  form]. 

1632.  To  Restrain  Seller  of  Business  and  Good  Will  from 
Entering  into  Competition  with  Plaintiff. 

[Sustained  in  Von  Bremen  v.  McMonnies,  200  N.  Y.  41; 

17  From  People's,  etc.,  Co.  v.  Light,  could  not  be  examined  concerning 

168  App.  Div.  142,  153  N.  Y.  Supp.  such  acts  before  trial;  further  de- 

330,  where  the  court  held  that  de-.  cision  on  the  merits,  171  App.  Div. 

fendant  being  charged  with  a  crime  671,  157  N.  Y.  Supp.  15. 
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Zimmerman  v.  Gerzog,  13  App.  Div.  210,  43  N.  Y.  Supp. 
339.]  18 

I.  That  at  all  the  times  hereinafter  mentioned  the  plaintiff 
was  and  still  is  engaged  in  business  in  the  city  of  , 
under  the  name  and  style  of  A.  B. 

II.  That  on  or  about  the  day  of  ,  19  , 
the  said  defendant,  by  an  agreement  in  writing,  sold,  as- 
signed, transferred  and  get  over  unto  the  said  plaintiff,  his 
successors  and  assigns,  the  assets  and  the  good  will  of  his 
[provision  business,  and  manufactory  of  sausages];  that 
said  good  will  consisted  of  a  large  number  of  customers 
that  were  in  the  habit  of  trading  or  dealing  with  the  de- 
fendant, and  that  the  inducement  to  purchase  said  good  will 
from  the  defendant  by  the  plaintiff,  was  the  large  number 
of  customers  which  the  defendant  had,  and  which,  through 
his  influence  and  efforts,  did  and  would  continue  to  deal 
with  him;  that  plaintiff,  in  reliance  upon  said  inducements, 
purchased  the  said  good  will  from  the  defendant,  and  all 
his  right,  title  and  interest  in  and  to  said  business  as  then 
carried  on  by  him  at  No.  ,  avenue  ,  in  the 
city  of  ,  or  contained  in  said  last-mentioned  prem- 
ises, or  in  anywise  belonging  or  thereto  pertaining,  to  have 
and  to  hold  the  same  unto  the  said  plaintiff,  his  successors 
or  assigns,  to  their  own  proper  use,  benefit  and  behoof  for- 
ever. 

[III.  That  simultaneously  therewith,  and  in  considera- 
tion of  the  purchase  of  said  good  will  as  aforesaid,  and  the 
price  paid  therefor,  the  said  defendant  covenanted  that  he 
would  not  enter  into  any  [provision  or  sausage]  business - 
within  a  radius  of  [four  hundred  and  fifty]  miles  of  the  city 
of  ,  within  a  period  of  [ten]  years  from  the  day  of 

the  date  of  the  agreement  aforesaid;  and  it  was  further  ex- 

18  Held,   in  the  latter   case,   that  plaint  charges  the  insolvency  of  the 

plaintiff's  remedy  is  not  limited  to  defendant  and  his  inability  to  re- 

the  recovery  of  the  sum  that  may  be  spond  in  damages.     See,  also,  Dia- 

fixed  by  the  terms  of  the  agreement  mond  Match  Co.  v.  Roeber,  106  N.  Y. 

as  liquidated  damages  in  case  of  a  473;  Holbrook  v.  Waters,  9  How.  Pr. 

breach;   especially  where   the   com-  (N.  Y.)  335. 
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pressly  agreed  between  the  said  plaintiff  and  the  said  de- 
fendant that  the  transfer  of  the  said  good  will  should,  and 
did,  include  such  of  the  customers  of  the  defendant  as  could 
by  him  be  induced  to  trade  with  the  plaintiff.]  19 

IV.  That  the  said  plaintiff,  for  and  in  consideration  of  the 
sale  and  transfer  to  him  of  the  aforesaid  assets  and  good  will 
of  said  business  by  the  said  defendant,  [and  his  agreement  to 
abstain  from  all  competition  with  this  plaintiff  as  in  said 
agreement  provided,]  paid  to  the  said  defendant  the  sum  of 

dollars.  [If  defendant's  employment  by  plaintiff 
should  be  part  of  the  agreement,  allege:  and  promised  and 
agreed  to  employ  the  said  defendant  in  his  business  for  a 
period  of  years  at  a  salary  of  dollars  per 

annum,  and  said  defendant  thereupon  did  enter  the  employ 
of  the  plaintiff  in  pursuance  of  said  agreement.] 

V.  That  thereafter  the  said  plaintiff  entered  in  and  upon 
the  business  of  the  said  defendant  and  the  good  will  thereof, 
and  has  sold  and  delivered  goods  to  the  former  customers  of 
defendant  so  transferred  "to  him  by  said  defendant  under 
the  good  will  aforesaid;  that  substantially  all  of  the  customers 
herein  above  referred  to  have  continued  to  purchase  from 
the  said  plaintiff,  by  reason  of  the  transfer  to  him  of  the  good 
will  of  the  said  defendant,  and  such  customers  were  and  are 
desirable  to  this  plaintiff. 

VI.  That  the  said  defendant,  notwithstanding  the  trans- 
fer by  him  of  the  good  will  of  said  business  to  this  plaintiff, 
[and  his  covenant  to  abstain  from  competition  with  him,] 
did  maliciously,  wrongfully  and  with  intent  to  injure  and 
destroy  the  benefits  obtained  by  said  plaintiff,  under  the 
transfer  of  the  good  will  aforesaid,  thereafter  [leave  plain- 
tiff's employ  and]  induce  the  customers  aforesaid  to  cease 
their  purchases  with  this  plaintiff,  and  at  various  times, 
since  has  lured  away  and  is  still  luring  away  and  soliciting 
customers  transferred  by  him  to  this  plaintiff  under  the 

19  The  action  lies  without  any  ex-      implied.     See  Von  Bremen  v.  Mc- 
press  agreement  of  this  character,      Monnies,  200  N.  Y.  41. 
inasmuch  as  such  an  agreement  is 
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transfer  aforesaid,  and  is  injuring  the  said  plaintiff  by  in- 
ducing all  said  customers  to  leave  this  plaintiff  and  purchase 
of  the  said  defendant;  that  said  defendant  [,  in  violation  of 
his  said  agreement]  has  entered  into  competition  with  this 
plaintiff  in  the  [provision  business  and  manufactory  of 
sausages]  in  the  immediate  neighborhood  of  the  said  plaintiff, 
to  wit,   within  miles,   and  is  irreparably  injuring 

the  trade  and  good  will  transferred  and  assigned  by  him  as 
aforesaid,  and  intends  to  continue  so  to  do. 

VII.  That  the  sales  of  the  plaintiff  to  the  customers  of 
the  defendant  transferred  and  assigned  to  this  plaintiff  as 
aforesaid  would  amount  to  many  thousands  of  dollars  per 
annum,  and  it  is  impossible  to  estimate  the  losses  which 
would  result  to  the  said  plaintiff  if  the  said  defendant  con- 
tinues to  violate  his  said  agreement  to  abstain  from  com- 
petition with  the  plaintiff. 

VIII.  That  it  is  wholly  impossible  for  this  plaintiff  to 
detect  all  the  violations  by  the  defendant  of  his  said  agree- 
ment, and  the  plaintiff  is  and  will  be  unable  to  detect  all 
such  violations,  and  unless  the  defendant  is  enjoined  from 
such  violations  the  said  plaintiff  will  be  wholly  without  re- 
dress and  will  be  unable  to  realize  any  benefit  from  the  cove- 
nants aforesaid  of  said  defendant  for  which  this  plaintiff  paid 
a  large  sum  of  money,  as  aforesaid. 

IX.  That  the  said  plaintiff  has  in  every  respect  performed 
all  the  covenants  and  conditions  in  said  agreement  required 
by  him  to  be  performed;  [that  defendant  is  wholly  insolvent 
and  irresponsible  and  unable  to  answer  in  damages  for  his 
aforesaid  breach  of  his  said  contract;]  that  plaintiff  has  no 
adequate  remedy  at  law. 

Wherefore,  plaintiff  demands  judgment  restraining  and 
enjoining  the  said  defendant,  his  agents  and  servants,  from 
in  any  manner  entering  into  competition  with  this  plaintiff 
[for  a  term  of  years  from  the  day  of  , 

19  ,]  and  also  from  in  any  way  injuring,  impairing  or  de- 
stroying the  good  will  transferred  by  him  to  this  plaintiff, 
and  from  personally  soliciting  or  interfering  with  the  custom- 
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ers  dealing  with  said  plaintiff,  transferred  to  him  by  defend- 
ant, and  also  enjoining  and  restraining  said  defendant,  his 
agents  or  servants,  from  infringing  upon  the  rights  of  the 
said  plaintiff  under  the  agreement  herein  set  forth;  that 
the  damages  which  the  plaintiff  has  already  suffered  be 
ascertained,  and  that  plaintiff  have  judgment  against  the 
defendant  for  the  amount  thereof,  and  for  such  other 
and  further  relief  in  the  premises  as  may  be  consistent 
with  equity  and  good  conscience,  with  the  costs  of  this 
action. 

1633.  To  Restrain  Violation  of  Covenant  to  Handle  Plain- 
*  tiff's  Goods  only. 

[Sustained  in  Pabst  Brewing  Co.  v.  Sloane,  155  App.  Div. 
580,  140  N.  Y.  Supp.  858.] 

I.  That  at  the  times  hereinafter  mentioned  plaintiff  was 
ana  now  is  a  domestic  corporation,  and  was  and  now  is  en- 
gaged in  the  manufacture  and  sale  of  [beer]  at 

II.  That  defendant,  who  was  then  and  now  is  the  lessee  of 
premises  known  as  No.  in  the  city  of  ,  and 
occupied  by  him  as  a  cafe"  and  restaurant,  applied  to  plain- 
tiff, on  ,  19  ,  for  the  loan  of  money  for  the  payment 
of  a  liquor  tax  necessary  for  the  obtaining  of  a  certificate 
permitting  the  traffic  in  liquor  by  the  defendant  at  said 
premises,,  and  also  for  the  loan  of  certain  fixtures  to  be  used 
by  him  in  his  business. 

III.  That  thereupon  plaintiff  did  loan  defendant  the  sum 
of  dollars,  to  enable  him  to  pay  the  liquor  tax,  and 
did  loan  him  the  fixtures  desired,  whereupon  the  parties 
entered  into  a  contract  in  writing,  pursuant  to  which,  after 
reciting  defendant's  application  for  the  loans,  defendant 
agreed  to  pay  back  the  money  advanced  in  certain  pro- 
portions; that  said  agreement  further  continued: 

The  said  (defendant]  stipulates  and  agrees,  in  consideration 
of  all  of  the  terms  and  conditions  of  this  agreement,  that 
there  shall  not  be  sold  or  offered  for  sale  in  the  premises 
hereinbefore  mentioned,  any  lager  beer  of  any  kind,  char- 
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acter  or  description,  except  the  beer  manufactured  and  sold 
by  the  [plaintiff],  but  permission  is  hereby  granted  to  the 
said  [defendant]  by  the  [plaintiff]  to  handle  imported  and 
one  local  domestic  bottled  beer  during  the  term  of  the  present 
lease  of  said  premises  which  expires  ,  19    ,  and 

during  the  term  of  any  renewals  thereof  to  him  or  to  any 
firm  of  which  he  may  be  a  member,  or  to  any  corporation 
of  which  the  said  [defendant]  shall  be  a  stockholder  or  em- 
ployee, and  to  that  end  and  purpose  the  said  [defendant] 
stipulates  and  agrees  that  he  will  not  assign  the  said  lease 
or  any  renewals  thereof  to  any  person,  firm  or  corporation, 
save  upon  the  express  agreement  that  such  assignment  shall 
be  subject  to  the  terms  of  this  contract. 

IV.  That  the  plaintiff  was  induced  to  make  the  various 
loans  of  money  to  the  defendant,  as  hereinbefore  set  forth, 
and  to  loan  to  the  defendant  the  various  chattels  and  fix- 
tures hereinbefore  referred  to,  in  consideration  of  the"de- 
fendant  entering  into  the  said  contract,  wherein  and  whereby 
the  defendant  stipulated  and  agreed  as  hereinbefore  set 
forth. 

V.  That  plaintiff  has  duly  performed  all  the  conditions 
of  said  agreement  on  its  part,  but  that  defendant  since  on 
or  about  the  day  of  ,  19  ,  has  refused  to 
comply  with  the  agreement  on  his  part  not  to  sell  any  lager 
beer  except  such  as  was  manufactured  by  plaintiff,  or  im- 
ported or  bottled,  and  has  from  on  or  about  said  day  sold 
on  said  premises  draft  domestic  lager  beer  manufactured 
by  the  Brewing  Company,  and  intends  to  continue 
so  to  do  unless  restrained  by  this  court. 

VI.  That  the  chattels  so  as  aforesaid  loaned  by  plaintiff  to 
defendant  were  furnished  by  plaintiff  at  an  expense  to  it  of 
the  sum  of  dollars,  and  will  be  greatly  depreciated 
in  value  if  removed  from  said  premises  occupied  by  defend- 
ant, where  they  are  now  installed. 

VI.  That  if  defendant  is  permitted  to  violate  the  terms  of 
his  said  agreement  as  aforesaid,  plaintiff  will  be  deprived 
of  large  sales  of  the  beer  manufactured  by  it,  and  will  suffer 
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irreparable  injury;  that  its  damages  will  be  wholly  incapable 
of  exact  proof  in  any  action  at  law. 

VIII.  That  defendant  is  not  financially  responsible,  and 
any  judgment  which  might  be  recovered  against  defendant 
for  damages  suffered  by  plaintiff  by  reason  of  defendant's 
said  violation  of  his  agreement  with  plaintiff  will  be  wholly 
uncollectible,  and  that  plaintiff  is  without  any  adequate 
remedy  at  law. 

IX.  That  plaintiff  has  already  suffered  damage  by  reason 
of  defendant's  violation  of  said  agreement  in  the  sum  of  at 
least  dollars. 

Wheeepoee,  plaintiff  demands  judgment  against  de- 
fendant enjoining  and  restraining  him  from  selling  any  beer 
other  than  manufactured  by  plaintiff  [except  as  specifically 
permitted]  in  violation  of  his  said  agreement,  and  during 
the  continuance  thereof;  and  that  plaintiff  have  judgment 
against  defendant  for  the  amount  of  damage  already  suf- 
fered by  plaintiff  by  reason  of  defendant's  violation  thereof, 
and  that  plaintiff  have  such  other  and  further  relief  as  may 
be  just,  with  the  costs  of  this  action. 

1634.  To  Restrain  Unfair  Competition.20 

[Complaint  sustained  in  Montegut  v.  Hickson,  178  App. 
Div.  94, 164  N.  Y.  Supp.  858.] 

I.  That  at  the  times  hereinafter  mentioned  plaintiffs 
were  and  now  are  engaged  in  the  business  of  [high  grade 
dressmakers]  at  under  the  name  of  ["Boue  Soeurs  "], 

and  have  a  most  exclusive  clientele;  that  the  establishment 
of  the  plaintiffs  has  an  international  and  enviable  reputation 
for  the  creation  of  exclusive  models  and  styles;  that  these 
models  and  styles  are  created  in  Paris  at  great  expense 
and  after  much  experimenting;  that  they  are  brought  by 
plaintiffs  to  their  establishment  in  New  York  city,  where 
they  exhibit  them  to  their  patrons  as  their  own  creations 
and  exclusive  models;  that  these  models  consist  of  gowns, 
capes  and  apparel  and  bear  the  mark   "Boue  Soeurs," 

20  See  Form  1635,  and  notes. 
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thereby  insuring  exclusiveness  of  design  and  the  highest 
quality  of  material. 

II.  That  defendant  is  a  dealer  in  gowns  at 
avenue,  in  said  city,  and  that  the  defendant,  well  knowing 
the  reputation  of  the  plaintiffs  for  creating  exclusive  models 
which  become  the  standard  for  prevailing  styles,  for  the 
purpose  of  unlawfully  securing  to  itself  the  benefits  and  ad- 
vantages incident  to  the  exhibition  and  sale  of  the  artistic 
creations  of  the  plaintiffs  by  palming  off  the  same  as  its 
own  importations,  in  ,  19     ,  caused  certain  of  the 

plaintiffs'  own  exclusive  gowns  and  a  cape  to  be  purchased 
from  the  plaintiffs  by  a  lady  who  represented  herself  to  be 
a  private  customer,  buying  the  gowns  for  her  personal  use, 
which  representations  were  believed  by  the  plaintiffs  to  be 
true  and  relied  upon  by  them  although  the  said  representa- 
tions were  false;  that  the  said  gowns  and  cape  were  delivered 
to  the  said  purchaser,  who  in  turn  delivered  them  to  the 
defendant;  that  thereafter  the  defendant  took  out  from  said 
gowns  the  marks  "Boue  Soeurs"  and  exhibited  and  are  ex- 
hibiting the  gowns  and  cape,  and  copies  thereof,  to  its  cus- 
tomers, and  has  represented  and  are  representing  the  gowns 
and  cape  to  be  their  own  importations  and  to  be  the  creations 
of  certain  alleged  dressmakers  in  Paris,  France,  other  than 
the  plaintiffs,  and  said  defendant  has  exhibited  and  offered 
to  sell  and  is  continuing  to  exhibit  and  offering  to  sell  to  its 
customers  said  gowns  and  cape  and  copies  thereof,  thereby 
deceiving  the  public,  and  injuring  the  reputation  of  the 
plaintiffs'  firm,  causing  it  to  lose  sales  and  making  customers 
of  the  plaintiffs  suspicious  of  plaintiffs'  representations,  all 
to  the  plaintiffs'  great  and  irreparable  damage,  for  which 
no  remedy  at  law  exists. 

Wherefore,  plaintiffs  demand  judgment  enjoining  de- 
fendant from  exhibiting  or  selling  gowns  or  capes,  which 
are  copies  of  those  obtained  from  plaintiffs  by  the  afore- 
said fraud  and  deception,  as  of  his  own  design  or  im- 
portation, and  for  dollars  damages  suffered  by 
plaintiff,  etc. 
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1635.  To  Restrain  Unfair  Competition  by  Infringement  of 
•     Trade-Mark  or  Label,  and  for  Damages.21 

I.  That  the  plaintiff  is,  and  for  a  long  period  previous  to 
the  times  hereinafter  mentioned,  had  been,  the  manu- 
facturer [or,  the  vendor]  of  an  article  [describe  commodity] 
known  as  ,  which  he  has  for  years  last 
past  offered  for  sale  and  sold  [in  packages,  describing  them, 
if  the  defendant's  are  similar],  labeled  with  his  own  proper 
device  and  trade-mark  or  label  adopted  by  the  plaintiff  for 
that  purpose  in  the  year  19  ,22  of  which  the  following  is  a 
copy  [or,  specimen;  copy  or  specimen  of  label;  or,  in  a  similar 
manner,  state  other  species  of  trade-mark].23 

II.  That  by  reason  of  the  long  experience  and  great  care 
of  the  plaintiff  in  his  said  business,  and  the  good  and  worthy 
quality  of  said  [commodity],  the  same  has  become  widely 
and  favorably  known  in  the  community  as  a  reliable,  valu- 
able and  useful  article,  and  has  acquired  a  high  reputation 
as  such,  and  has  commanded  and  still  commands  an  ex- 
tensive sale  at  and  elsewhere,  which  is  and  has  been 
a  source  of  great  profit  to  this  plaintiff. 

III.  That  such  article  is  known  to  the  public,  and  to  the 
buyers  and  consumers  thereof,  by  the  said  name  of  , 
and  generally  recognized  by  the  plaintiff's  own  proper  de- 
vice and  trade-mark  or  label  aforesaid. 

IV.  That,  notwithstanding  the  long  and  quiet  use  and 

21  Adapted  from  complaint  in  Hier  the  state  court  has  jurisdiction  to 
v.  Abrahams,  82  N.  Y.  519,  37  Am.  enjoin  infringement.  Oneida  Com., 
Rep.  589,  with  note.  The  form  is  Lim.,  v.  Oneida  Game  Trap  Co.,  168 
further  sustained  by  Fish  v.  Redding-  App.  Div.  769,  154  N.  Y.  Supp.  391. 
ton,  31  Cal.  187;  Reckett  &  Sons  v.  23  As  to  when  plaintiff  may  also 
Kellogg,  28  App.  Div.  Ill,  50  N.  Y.  obtain  a  trade-mark  in  a  descriptive 
Supp.  888.  name  given    to   a   patented  article, 

The    assignee    of     a     trade-mark,  and  protect  it  after  the  patent  has 

detached  from  the  business,  obtains  expired,*see    Prest-O-Lite    Co.     v. 

no  right  to  enjoin  an  infringement.  Ray,  220  N.  Y.  522;  Westcott  Chuck 

Falk  v.  Am.,  etc.,  Trading  Co.,  180  Co.    v.    Oneida    Nat.    Chuck    Co., 

N.  Y.  445.  199   id.   247;   Nathan   Mfg.   Co.   v. 

22  If  the  trade-mark  has  been  Edna  Snelling,  etc.,  Co.,  130  App. 
registered  under  the  federal  statute,  Div.  512,  114  N.  Y.  Supp.  1033. 
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enjoyment  by  the  plaintiff  of  said  name  and  trade-mark, 
the  defendant,  well  knowing  the  premises,  but  willfully 
disregarding  the  plaintiff's  rights,  thereafter,  and  in  the 
year  19  ,  wrongfully  prepared  and  offered  for  sale,  and  now 
does  offer  for  sale  and  sell,  at  and  elsewhere,  an 

article  in  imitation  of  the  plaintiff's  article,  which  with  the 
intent  and  purpose  to  deceive  the  public  and  the  buyers 
and  consumers  thereof,24  he  calls  [named]  and  has  caused  it 
to  be  put  up  in  similar  packages  and  labeled  with  a  precisely 
[or,  nearly]  similar  label,  of  which  false  label  the  following 
is  a  copy  [or,  specimen;  copy  or  specimen  of  the  false  label].26 

V.  That  such  imitation  of  the  package  and  label  of  plain- 
tiff's said  article,  and  such  use  of  the  word  ,  are, 
and  each  is,  calculated  to  and  is  intended  by  defendant  to 
deceive  the  purchasers  and  consumers  of  plaintiff's  said 
article,  and  actually  has  and  still  does  mislead  many  of 
them  to  buy  the  articles  sold  by  the  defendant  in  the  belief 
that  it  is  the  article  manufactured  by  the  plaintiff,  greatly 
to  the  diminution  of  the  said  business  and  profits  of  this 
plaintiff.26 

24  Fraud  in  the  defendant  is  not  Where  it  is  clearly  established 
necessary  to  be  shown  in  order  to  that  an  attempt  is  being  made  by 
maintain  the  action.  Phenix  Cheese  one  person  to  get  the  business  of 
Co.  v.  Kirp,  post.  To  sustain  an  another  by  any  means  that  involve 
injunction,  as  distinguished  from  an  fraud  or  deceit,  a  court  of  equity 
action  for  damages  for  deceit,  it  is  will  interfere  to  protect  the  honest 
sufficient  to,  show  the  fact  of  falsity,  trader.  Montague  v.  Hickson,  178 
and  that'  the  effect  will  necessarily  App.  Div.  94,  164  N.  Y.  Supp.  858. 
be  to  deceive.  Peterson  v.  Humphrey,  But  under  the  guise  of  preventing 
4  Abb.  Pr.  (N.  Y.)  394.  unfair  competition  a  manufacturer 

25  As  to  the  difference  between  in-  cannot  gain  a  monopoly  of  an  article 
fringement  of  trade-mark  and  unfair  in  common  use  by  preventing  the 
competition,  see  Dunn  Co.  v.  Trix  use  by  others  of  the  most  economi- 
Mfg.  Co.,  50  App.  Div.  75,  63  N.  Y.  cal  and  efficient  form  of  manufac- 
Supp.  333.  Either  ground  will  of  ture  of  the  article.  See  Diamond,  etc., 
course  sustain  the  action.  *  Bolt  Co.  v.  U.  S.,  etc.,  Bolt  Co.,  177 

A  person  has  no  right  to  sell  goods  App.  Div.  554,  164  N.  Y.  Supp.  433. 

as  the  goods  of  another,   or  to  do  "  Where    plaintiff    is    seeking   to 

other  business  as  the  business  of  an-  protect  his  trade  label  it  is  not  neces- 

other.    Coutant  v.  Mason,  221  N.  Y.  sary  that  he  show  that  defendant  is 

46.  not  acting  in  good  faith  and  intends 
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VL  That  the  article  so  put  up  and  sold  by  the  defendant 
in  imitation  of  the  plaintiff's  article  is  of  a  greatly  inferior 
quality  [state  in  what  respects],  and  that  by  reason  of  the 
premises  the  general  esteem  and  reputation  of  the  said 
article  manufactured  by  the  plaintiff  has  been  injured 
greatly  to  the  diminution  of  the  said  business  and  profits 
of  the  plaintiff.27 

[VII.  That  before  this  action,  and  on  or  about  the 
day  of  ,  19     ,  plaintiff  requested  the  defendant  to 

desist  from  his  infringement  of  the  plaintiff's  trade-mark 
as  aforesaid,  and  his  unfair  competition,  and  to  pay  to  the 
plaintiff  what,  upon  a  just  accounting,  there  would  be  due 
to  him  therefor;  yet  the  defendant  refuses  so  to  do.]  28 

VIII.  That  by  reason  of  the  premises  the  plaintiff  has 
been  injured  to  his  damage  dollars. 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant: 

1.  That  the  defendant  and  his  servants  and  agents  be 
forever  restrained  from  preparing,  putting  up,  selling  or 
offering  for  sale  said  imitation  of  the  plaintiff's  article  or 
any  article  bearing  the  name  of  ,  or  any  imitation 
of  said  name,  or  bearing  said  false  trade-mark  or  any  imi- 
tation of  the  label  or  trade-mark  of  the  plaintiff,  and  from 
using  upon  their  packages  of  [commodity]  the  word  , 
the  same  being  plaintiff's  proper  trade-mark. 

2.  That  the  defendant  account  for  and  pay  over  to  the 
plaintiff  all  the  profits  realized  by  him  upon  sales  of  said 
[commodity]  sold  by  him  with  any  imitation  of  plaintiff's 
trade-mark. 

3.  For  dollars  damages  and  for  such  other  and 


to  deceive  the  public,  if  in  fact  the  Co.  v.  Kirp,  176  App.  Div.  735,  164 

similarity  of  the  labels  will  mislead  N.  Y.  Supp.  71),  but  may  be  in- 

the  public.     Phenix  Cheese  Co.  v.  serted,  when  appropriate  to  the  case, 

Kirp,  176  App.  Div.  735,  164  N.  Y.  as  material  to  the  damages. 

Supp.  71.  a  This   allegation,    though   usual, 

a  This  averment  is  not  essential  to  seems  unneccessary. 
the  cause  of  action  (Phenix  Cheese 
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further  relief  as  may  seem  just,  together  with  the  costs  of 
this  action. 

1636.  By  Corporation,  to  Enjoin  Use  of  a  Corporate  Name 
which  so  Closely  Resembles  Plaintiff's  Name  as  to  be 
Calculated  to  Deceive  Public.29 

I.  [Allege  corporate  capacity  of  plaintiff  as  in  Form  44, 
and  date  -of  incorporation:]  and  the  plaintiff  ever  since  said 
date  of  incorporation  has  had  and  now  has  its  manufactory 
[or,  principal  office  and  place  of  business]  in  the  city  of 

,  county  of  and  State  of 

II.  [Allege  corporate  capacity  of  defendant  as  in  Form  44 
and  date  of  incorporation:]  that  the  factory  [or,  principal 
office  and  place  of  business]  of  the  defendant  outside  of  the 
State  of  [where  incorporated]  is  in  the  said  city  of  , 
county  of                and  State  of 

III.  That  on  or  about  the  said  year  19  ,  the  plaintiff 
established  the  business  of  manufacturing  and  selling  [com- 
modity] and  like  products;  that  said  business  so  established 
by  said  plaintiff  has  been  continued  ever  since  and  is  still 
continued  by  the  plaintiff,  and  that  plaintiff  is  now  the 
owner  of  said  business. 

IV.  That  the  business  so  established,  and  still  continued 
by  the  plaintiff,  as  aforesaid,  has  been  and  now  is  a  very 
extensive  business,  and  its  product  has  been  and  is  now 
being  sold  in  the  States  of  ,  and  a  number  of  other 
States  of  the  United  States;  that  the  product  manufactured 
by  the  plaintiff  has  been  very  extensively  advertised  and  is 
well  and  favorably  known,  and  there  has  been  and  now  is  a 
great  demand  therefor;  that  there  has  been  expended  to  so 

29  Adapted  from  Charles  S.  Higgins  App.    Div.    664,   109    N.   Y.    Supp. 

Co.  v.  Higgins  Soap  Co.,  144  N.  Y.  105. 
462,  63  N.  Y.  State  Rep.  724.  .The  right  to  injunctive  relief  is  not 

See,  also,  Germ.  Am.  Button  Co.  limited  to  oases  where  the  business 

v.  Heymsfeld,  170  App.  Div.  416,  156  is  of  a  commercial  or  trading  char- 

N.  Y.  Supp.  223.  acter.     Society  of  1812  v.  Society  of 

See,  also,  complaint  as  set  forth  in  1812,  46  App.  Div.  568,  62  N.  Y. 

opinion  in  Burrow  v.  Marceau,  124  Supp.  355. 
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advertise  such  product  since  the  day  of 

19    ,  the  sum  of  over  dollars. 

V.  That  the  leading  article  manufactured  by  the  plain- 
tiff and  one  which  has  become  well  known  to  the  trade  by 
such  name  is  a  [commodity]  known  as 

VI.  That  the  business  conducted  by  the  defendant  is  the 
manufacture  and  sale  of  [similar  commodity]  and  like  prod- 
ucts, and  among  the  products  of  the  said  defendant  com- 
pany is  a  [commodity]  called  [name  resembling  plaintiff's 
-product],  all  of  which  appears  in  words  on  the  wrappers 
inclosing  said  [commodity];  [also  allege  any  other  means  by 
which  defendant's  product  is  made  to  resemble  plaintiff's];30 
which  said  [commodity],  with  said  wrapper  and  said  words, 
defendant    has    sold    within    the    State    of  within 

days  prior  to  the  commencement  of  this  action 
and  is  now  selling  the  same. 

VII.  That  the' defendant  was  incorporated  by  its  incor- 
porators and  its  name  selected  with  a  full  knowledge  by 
said  persons  of  the  facts  above  set  forth,  and  with  a  full 
knowledge  of  said  facts  by  the  stockholders  of  said  defendant 
company. 

VIII.  That  the  defendant  was  incorporated  and  its 
name  selected  as  aforesaid  with  the  inten^  to  deceive  the 
public  and  the  buyers  and  consumers  of  the  [commodity] 
manufactured  by  the.plaintiff.31 

IX.  That  the  said  defendant  was  incorporated  as  afore- 
said and  its  name  selected  with  intent  to  obtain  a  portion 
of  the  business  owned  by  the  plaintiff,  and  to  cause  the 
customers  of  the  plaintiff  and  the  public  generally  to  be- 
lieve that  the  defendant  company  and  the  plaintiff  company 


30  It  is  the  similarity  of  name  plus  31  The  right  to  an  injunction  does 

the  failure  to  so  regulate  its  use  as  not   depend   upon   the   intent   with 

not  to  produce   confusion  and  de-  which  the  name  was  adopted,  but 

ception   that   constitutes  the   usual  the  liability  to  deception  and  injury, 

violation    of   plaintiff's   right.      See  See  Germ.  Am.  Button  Co.  v.  Heyms- 

Romeike,  Inc.  v.  Romeike  &  Co.,  179  feld,  supra. 
App.  Div.  712. 
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were  one  and  the  same  company,  and  thereby  to  effect  sales 
of  the  product  manufactured  by  the  defendant  company.32 

X.  That  the  defendant  by  doing  business  under  such 
name  has  misled  and  deceived  the  public  into  the  belief 
that  the  defendant  company  is  the  plaintiff  company,  and  is 
liable  to  so  deceive  and  mislead  the  public  and  create  a 
confusion  in  trade. 

XI.  That  the  defendant,  by  doing  business  under  such 
name,  the  plaintiff  believes  actually  has,  still  does  and  will 
continue  to  succeed  in  selling  its  [commodity]  to  customers  of 
the  plaintiff  under  the  belief  by  such  customers  that  they 
are  purchasing  the  product  of  the  plaintiff  and  from  the 
plaintiff,  greatly  to  the  diminution  of  the  business  and  profits 
of  the  plaintiff  and  to  its  damage,  and  for  which  the  plain- 
tiff has  no  adequate  remedy  at  law. 

XII.  That  by  reason  of  the  premises,  the  plaintiff  has 
been  damaged  in  the  sum  of  dollars. 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant : 

1st.  That    said    defendant,    the  Company,    its 

officers,  servants  and  agents,  be  forever  restrained  from 
manufacturing  or  selling  [commodity]  or  like  products 
within  the  Sta,te  of  ,  under  said  name  of 

Company,  or  using  said  name  within  the  State  of  in 

connection  with  such  business. 

2d.  That  the  said  defendant,  its  officers,  servants  and 
agents,  be  forever  restrained  from  using  in  the  business  of 
manufacturing  or  selling  [commodity]  or  like  products  within 
the  State  of  ,  any  name  or  style  similar  to  said 

name  of  Company,  or  any  imitation  of  the  name  of 

the  [plaintiff]  company. 

3d.  That  the  said  defendant,  its  officers,  servants  and 
agents,  be  forever  restrained  from  in  any  manner  represent- 
ing, within  the  State  of  ,  that  it  is  the  plaintiff, 

32  Such  an  inference  is  warranted  Material  Men's  Merc.  Assoc,  169 
by  great  similarity  of  names.  Ma-  App.  Div.  843,  155  N.  Y.  Supp. 
terial  Men's  Merc.  Assoc,  v.  N.  Y.      706. 
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or  making  any  representations  liable  to  lead  the  public 
to  believe  that  the  defendant  company  is  the  plaintiff  com- 
pany. 

4th.  For  dollars  damages,  and  for  such  other  and 

further  relief  as  may  be  just  and  equitable,  with  the  costs 
of  this  action. 

1637.  To  Restrain  Infringement  of  Label  of  Labor  Union.33 
[Under  N.  Y.  Labor  Law,  §§  15,  16.] 

I.  That  at  the  times  hereinafter  mentioned  both  the 
plaintiff  Union  and  the  plaintiff  Council  were  and  now  are 
unincorporated  associations  of  more  than  seven  persons, 
that  A.  B.  is  the  president  of  said  Union,  and  C.  D.  is  the 
president  of  said  Council. 

II.  That  the  members  of  both  of  said  associations  are 
employees,,  working  as  [printers]  and  in  kindred  trades;  that 
the  plaintiff  Council  is  affiliated  with  and  a  subordinate 
branch  of  the  plaintiff  Union,  and  members  of  the  plaintiff 
Council  are  by  reason  of  such  membership  also  members 
of  the  plaintiff  Union. 

III.  That  prior  to  the  year  19  ,  plaintiff  Union  duly 
adopted  a  device  or  label,  for  the  purpose  of  designating 
the  products  of  its  members,  in  the  general  form  following 
[specifying];  that  such  label  or  device  has  at  all  times  been 
within  its  control;  that  such  label  or  device  is  transmitted 
to  local  Councils  for  use  by  them  under  the  rules  and  di- 
rections o?  the  plaintiff  Union,  and  that  such  local  Councils 
acting  as  agents  for  the  plaintiff  Union  have  the  power  to 

■  loan  such  labels  for  use  in  such  offices  as  fully  comply  with 
the  rules  and  regulations  of  said  Union. 

IV.  That  under  the  rules  and  regulations  of  the  plaintiff 
Union  no  person  had  the  right  to  use  its  said  label  within 

33  From  Lyneh  v.  Single  Paper  Co.,  the  label  of  the  Allied  Printing  Trades 

115  App.  Div.  911,  101  N.  Y.  Supp.  and  the   plaintiffs  were    the  Typo- 

824,  where  the  complaint  was  sus-  graphical  Union  and  the  local  Print- 

tained  against  demurrer.    The  action  ing  Trades  Council. 
was  brought  to  restrain  the  use  of 
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the  City  of  without  the  authorization  and  consent 

of  the  plaintiff  Council. 

V.  That  since  about  the  month  of  ,  19  ,  de- 
fendant has  been  and  is  now  using  and  threatens  and  intends 
to  continue  to  use  the  label  of  the  plaintiff  Union  within  said 
City  of  ,  without  any  authorization  or  consent  so 
to  do  by  plaintiff  Council,  and  in  violation  of  its  directions 
and  demands  to  cease  such  use;  that  such  use  consists  of 
the  imprinting  of  an  impression  of  such  label  upon  the  prod- 
ucts of  the  defendant's  printing  shop  at  said  City. 

VI.  That  such  use  of  said  label  is  in  violation  of  the  rights 
of  each  of  the  plaintiffs  herein,  and  has  caused  plaintiffs 
damage  in  the  sum  of  dollars;  that  unless  restrained 
from  continuing  such  wrongful  use,  defendant  will  also 
cause  to  the  plaintiffs  irreparable  damage,  which  cannot 
be  accurately  established  and  for  which  no  adequate  remedy 
at  law  will  exist. 

Wherefore,  plaintiffs  demand  judgment  that  the  de- 
fendant be  enjoined  from  in  any  manner  using  said  label 
or  device,  and  that  plaintiffs  have  judgment  for  the  damages 
which  the  court  shall  find  have  been  suffered  by  them  down 
to  the  time  of  rendition  of  judgment  herein,  and  that  plain- 
tiff have  such  other  and  further  relief  as  may  be  just,  and  the 
costs  of  this  action. 

638.  To  Enjoin  Infringement  of  Letters  Patent;  by  Owner 
of  Patent,  and  Exclusive  Licensee.  • 

District  Court  of  the  United  States,) 

>    In  Equity. 
for  the  District  of  \ 

To  the  Honorable,  the  Judge  of  the  District  Court  of 
the  United  States,  for  the  District  of  : 

A.  B.,  of  ,  in  the  State  of  ,  and  a  citizen 

of  said  State,  and  the  C.  D.  Company,  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State  of  , 
and  having  its  principal  place  of  business  at                ,  in  the 
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county  of  ,  in  said  State  of  ,  bring  this 

their  bill  against  the  Y.  Z.  Company,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  ,  and 

having  its  principal  place  of  business  at  ,  in  the 

county  of  and  State  of 

And  thereupon  your  orators  complain  and  say,  on  in- 
formation and  belief  : 

That  one  M.  N.,  of  ,  in  the  State  of  be- 

fore and  at  the  time  of  his  application  for  the  hereinafter- 
mentioned  letters  patent,  was  a  citizen  of  the  United  States, 
and  was  the  original  and  first  inventor  of  certain  new  and 
useful  improvements  in  [desks  or  cabinets],  and  which  was 
not  known  or  used  before  his  invention  thereof,  and  not  in 
public  use  or  sale  in  the  United  States  for  more  than  two 
years  prior  to  his  application  for  letters  patent  of  the  United 
States  therefor. 

And  your  orators  further  show  unto  your  honor,  on  in- 
formation and  belief,  that  before  the  issuing  of  the  herein- 
after-mentioned letters  patent  the  said  M.  N.,  by  an  in- 
strument in  writing,  duly  executed  and  delivered  by  him, 
assigned  and  set  over  unto  your  orator  A.  B.,  of  , 

all  the  right,  title  and  interest  whatsoever«in  said  invention 
of  him  the  said  M.  N.,  and  that  said  instrument  was  there- 
upon duly  recorded  in  the  paten.t  office  of  the  United  States. 

And  your  orators  further  show  that  thereafter,  and  on  or 
about  the  day  of  ,  19     ,  your  orator  A.  B., 

by  a  duly  executed  and  delivered  instrument  in  writing, 
granted  unto  your  orator,  the  C.  D.  Company,  the  sole  and 
exclusive  right  and  license  to  make,  use,  and  vend  to  others 
to  be  used  [desks  and  cabinets],  using  and  embodying  the 
inventions  and  improvements  expected  and  intended  to  be 
covered  and  secured  by  the  letters  patent  to  be  issued  upon 
the, said  application,  during  the  lifetime  of  the  said  letters 
patent,  and  any  re-issues  and  extensions  there»f. 

And  your  orators  further  show,  on  information  and  be- 
lief, that  thereafter  letters  patent  of  the  United  States 
for  said  invention  and  improvements,  in  due  form  of  law, 
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duly  signed,  countersigned  and  sealed,  were  issued  upon  said 
application  and  delivered  unto  your  orator  A.  B.,  assignee 
of  said  M.  N.,  dated  ,19    ,  and  numbered  , 

thereby  granting  to  your  orator  A.  B.  and  his  heirs,  execu- 
tors, administrators  and  assigns,  for  the  term  of  seventeen 
years  thereafter,  the  full  and  exclusive  right  and  liberty 
to  construct,  use  and  vend  to  others  to  be  used  the  said 
invention  and  improvements  throughout  the  United  States 
and  the  Territories  thereof. 

And  your  orators  further  show,  on  information  and  belief, 
that  the  said  defendant,  the  Y.  Z.  Company,  since  the  date 
of  said  letters  patent,  and  up  to  the  time  of  the  commence- 
ment of  this  action,  has  in  its  business  made  and  sold  and 
offered  for  sale  large  numbers  of  [desks  and  cabinets]  which 
are  made,  arranged,  constructed  and  combined  according 
to  the  principles,  construction,  arrangement  and  combina- 
tion, set  forth  and  described  in  said  letters  patent,  and  re- 
cited in  the  claims  thereof,  without  the  license  or  permis- 
sion of  your  orators  and  contrary  to  and  in  infringement  of 
their  rights,  and  your  orators  fear  that  they,  said  defendant, 
will  continue  said  infringement  to  the  great  and  irreparable 
damage  of  your  wrators  in  the  sum  as  your  orators  believe 
of  dollars. 

Wherefore,  that  the  said  defendant  may  answer  the 
premises,  but  not  under  oath  which  is  hereby  waived;  may 
be  enjoined  from  the  practice  of  said  infringement  pending 
this  suit;  may  be  perpetually  enjoined  from  said  infringe- 
ment; may  account  to  your  orators  for  the  profits  made  by 
them  from  the  manufacture  of  sale  of  [desks  or  cabinets] 
in  infringement  of  said  letters  patent  and  your  orators' 
rights  thereunder,  and  that  the  damages^  sustained  by  your 
orators  in  the  premises  may  be  assessed  as  by  statute  pro- 
vided to  the  amount  of  dollars,  and  the  defendant 
decreed  to  pay  the  same;  and  that  the  defendant  may  be 
decreed  to  pay  the  costs  of  this  suit;  and  for  such  other  re- 
lief as  to  the  court  may  seem  just. 

May  it  please  your  honor  to  grant  unto  your  orators: 
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1.  A  writ  of  injunction  pending  this  suit  conformable  to 
the  prayer  of  this  bill  and  until  the  further  orde  of  the  court; 

2.  A  writ  of  perpetual  injunction  according  to  the  prayer 
of  this  bill; 

Each  in  due  and  usual  form,  and  under  the  usual  penalties, 
and  each  directed  to  the  said  defendant,  its  agents,  attorneys, 
clerks,  servants  and  employees. 

3.  A  writ  of  subpoena  in  due  and  usual  form  and  under  the 
usual  penalties  directed  to  the  said  defendant,  the  Y.  Z. 
Company. 

And  such  other  and  further  relief  as  your  honor  may  deem 
meet. 
And  your  orators  will  ever  pray. 

1639.  To  Enjoin   Violation  of  Terms  of  License  under 
Letters  Patent. 

[Sustained  in  Couch  Patents  Co.  v.  Berman,  137  App. 
Div.  297,  121  N.  Y.  Supp.  978.] 

I.  That  at  the  times  hereinafter  mentioned  plaintiff  was 
and  is  the  owner  of  certain  letters  patent  of  the  United 
States,  No.  ,  covering  [sliding  couches]. 

II.  That  on  the  day  of  ,  19  ,  plaintiff 
entered  into  a  contract  with  the  defendant,  a  copy  of  which 
is  annexed  to  the  complaint,  whereby  plaintiff  granted  the 
defendant  a  non-exclusive  license  to  manufacture  and  sell  in 
the  United  States  specifically  described  sliding  couches, 
embodying  the  invention  covered  by  said  patent,  in  con- 
sideration whereof  the  defendant  agreed  not  to  sell  or  deal 
in  any  sliding  couches  of  the  kind  described  without  at- 
taching thereto  a  license  tag  furnished  by  the  plaintiff, 
which  the  defendant  agreed  to  purchase  in  lots  of  one  thou- 
sand for  thirty  cents  each. 

III.  That  the  defendant  further  agreed,  among  other 
things,  that  he  would  not,  at  any  time,  contest  or  question 
the  validity  of  the  letters  patent,  and  that  he  would  keep 
correct  and  detailed  books  of  account,  and  would  render  the 
plaintiff  on  the  of  each  month  a  sworn  state- 
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ment,  setting  forth  the  number  of  couches  sold  by  him  dur- 
ing the  preceding  month  and  the  number  of  license  tags  on 
hand. 

IV.  That   for   some   time   prior   to   the  day   of 

,  19  ,  defendant  in  violation  of  his  said  agree- 
ment has  sold  and  delivered  couches  of  the  kind  referred 
to  therein  without  attaching  thereto  the  said  license  tags, 
and  has  since  continued  and  threatens  to  further  continue 
so  to  do. 

V.  That  plaintiff  has  no  adequate  remedy  at  law  for  dam- 
ages; that  defendant  is  not  financially  responsible,  that  plain- 
tiff has  no  means  of  ascertaining  the  number  of  such  couches 
sold  without  having  said  license  tags  attached;  that  defend- 
ant has  furnished  and  is  furnishing  false  statements  to  plain- 
tiff with  regard  to  the  number  of  such  couches  sold  by  him. 

Wherefore,  plaintiff  demands  judgment  enjoining  de- 
fendant from  selling  said  couches  without  attaching  a 
license  tag  to  each  thereof;  that  defendant  be  directed  to 
account  to  plaintiff  for  all  couches  sold  by  him  to  which 
tags  were  not  attached  [etc.]. 

1640.  Against  Labor  Union  and  Individuals,  to  Enjoin 
Boycott  and  Interference  with  Plaintiff's  Business.34 
That  plaintiff  is  engaged  in  a  certain  manufacturing  busi- 
ness in  the  premises  numbers  ,  and  street, 
in* city  of                ,  State  of                ,  and  employs  a  large 

34  Action  sustained  upon  this  com-  question  of  the  legal  scope  of  a  boy- 
plaint  in  Vegelahn  v.  Guntner,  167  cott  or  strike.  The  latest  authority 
Mass.  92,  44  N.  E.  1077,  where  in  the  N.  Y.  Court  of  Appeals  on  the 
the  court  held  that  the  acts  subject  is  Bossert  v.  Dhuy,  221  N.  Y. 
complained  of  constituted  a  private  342;  in  the  U.  S.  Supreme  Court, 
nuisance,  and  enjoined  their  further  -Paine  Lumber  Co.  v.  Neal,  244  U.  S. 
continuance.  The  prayer  for  judg-  459.  See,  also,  16  Ruling  Case  Law, 
ment,  appended  to  the  form  is,  in  p.  430;  20  Harvard  Law  Review, 
terms,  exactly  as  the  injunction  253,  and  the  cases  from  many  juris- 
issued,  and  was  sustained  on  appeal  dictions  presented  in  briefs  of  counsel 
to  the  full  bench.  and   reported  in   Bossert   v.   Dhuy, 

The  limits  of  these  volumes  pre-  supra. 
elude  a  discussion  of  the  much  mooted 
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number  of  men  in  carrying  on  said  business  there;  that  there 
are  certain  associations  named  as  defendants,  which  are 
composed  of  persons  engaged  in  similar  occupations  to 
that  of  the  individual  defendants,  of  whom  the  defendant 
G.  is  the  agent. 

That  on  or  about  the  day  of  •  ,  19     ,  the 

plaintiff  received  a  communication  from  the  defendant 
unions  as  follows:  [The  communication  submitted  a  price  list, 
with  request  that  it  go  into  effect  on  a  day  named;  also  that 
hours  constitute  a  day's  work.] 

That  on  or  about  the  day  of  ,  19     ,  with- 

out notice  or  without  warning,  all  of  the  individual  defend- 
ants, except  defendant  G.,  struck,  and  left  the  plaintiff's 
employment  and  premises  in  a  body;  that  since  that  date 
the  plaintiff  has  endeavored  to  carry  on  his  business,  and  to 
employ  other  men  to  fill  places  of  the  defendants,  but  the 
defendants,  their  agents  and  servants,  have  willfully  and 
maliciously  patrolled  and  continue  to  patrol  the  streets 
in  front  of  his  premises  in  groups  and  squads  continuously, 
and  have  used  and  do  use  indecent  language  and  epithets  to 
those  working  in  his  employ,  in  the  places  made  vacant  by 
the  defendants;  that  they  have  willfully  and  maliciously 
blocked  up  the  stairway  and  entrance  to  plaintiff's  premises, 
and  there  intercepted,  interfered  with,  and  intimidated 
persons  who  desired  to  visit  the  premises  for  the  purpose 
of  engaging  in  the  employment  of  the  plaintiff,  and  for  the 
purpose  of  trading  with  the  plaintiff;  that  they  have  will- 
fully and  maliciously  threatened  and  intimidated  the  per- 
sons whom  plaintiff  has  employed  to  take  their  places,  with 
bodily  harm,  if  they  continued  in  the  employment  of  the 
plaintiff;  [other  acts  of  similar  character  were  alleged],  all 
of  which  acts  were  and  are  a  part  of  a  scheme  to  prevent 
persons  from  entering  the  employment  of  the  plaintiff,  and 
from  continuing  in  his  employment;  that  defendants  threaten 
and  intend  to  continue  their  said  wrongful  acts;  that  the 
defendants,  their  agents  and  servants,  have  been  and  are  a 
nuisance  and  obstruction  to  plaintiff  and  to  persons  in  his 
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employ,  or  intending  to  trade  with  plaintiff  at  his  said  prem- 
ises. 

That  the  business  carried  on  by  the  plaintiff  is  a  large  one, 
and  the  good  will  is  of  great  value,  in  both  of  which  the 
plaintiff  has  already  been  greatly  injured,  and  that  if  the 
defendants  are  permitted  to  continue  their  acts  both  business 
and  good  will  of  the  plaintiff  will  be  further  seriously  in- 
jured and  destroyed,  to  his  great  and  irreparable  damage; 
that  the  defendants  are  financially  irresponsible  and  plain- 
tiff would  be  wholly  unable  to  enforce  payment  of  any  dam- 
ages for  which  he  might  obtain  judgment. 

Wherefore,  plaintiff  prays  judgment  that  the  defend- 
ants, and  each  and  every  of  them,  their  agents  and  servants, 
be  restrained  from  interfering  with  plaintiff's  said  business 
by  patrolling  the  sidewalk  or  street  in  front  of  or  in  the 
vicinity  of  the  premises  occupied  by  him,  for  the  purpose 
of  preventing  any  person  or  persons  who  now  are,  or  may 
hereafter  be,  in  his  employment,  or  desirous  of  entering  the 
same,  from  entering  it,  or  continuing  in  it;  or  by  obstructing 
or  interfering  with  such  persons,  or  any  others,  in  entering 
or  leaving  plaintiff's  said  premises;  or  by  intimidating,  by 
threats  or  otherwise,  any  person  or  persons  who  now  are 
or  may  hereafter  be  in  the  employment  of  the  plaintiff,  or 
desirous  of  entering  the  same,  from  entering  it,  or  continuing 
in  it;  or  by  any  scheme  or  conspiracy  among  themselves  or 
with  others,  organized  for  the  purpose  of  annoying,  hindering, 
interfering  with  or  preventing  any  person  or  persons  who  now 
are,  or  may  hereafter  be,  in  the  employment  of  the  plaintiff, 
or  desirous  of  entering  the  same,  from  entering  it,  or  from 
continuing  therein. 

[And  for  damages,  costs  and  further  relief.] 

1641.  By  Private  Consumer  to  Enjoin  Public  Service  Cor- 
poration from  Raising  Rates  in  Violation  of  Condition 
of  Franchise,  or  because  such  Rates  will  be  Excessive. 

[Sustained  in  Pond  v.  New  Rochelle  Water  Co.,  183  N.  Y. 
330.] 
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I.  That  at  the  times  hereinafter  mentioned  defendant  was 
and  now  is  a  domestic  corporation,  organized  for  the  pur- 
pose of  supplying  water  to  public  and  private  consumers  in 
[state  locality],  including  the  [village]  of  ,  and  the 
inhabitants  of  such  village. 

II.  That  at  said  times,  plaintiff  was  and  now  is  an  in- 
habitant of  said  [village],  and  is  a  private  consumer  of  water 
supplied  by  the  defendant. 

III.  That  on  or  about  the  day  of  ,  19  , 
said  [municipality]  granted  a  franchise  to  the  defendant, 
authorizing  defendant  to  lay  its  mains  within  said  munici- 
pality for  the  purpose  of  supplying  it  and  its  inhabitants 
with  water,  and  that  as  a  condition  of  the  granting  thereof 
the  defendant  agreed  on  its  part  to  supply  private  consumers 
within  said  municipality  during  the  existence  of  said  fran- 
chise with  water  at  the  rate  of  [specif y].ss 

IV.  That  for  the  period  of  [state]  plaintiff  has  obtained 
from  the  defendant  his  entire  supply  of  water  for  his  private 
consumption  at  his  residence,  No.  Street,  in  said 
municipality,  at  the  said  rate  of  dollars  per  annum, 
which  was  the  rate  agreed  to  by  defendant  as  a  condition 
of  its  said  franchise;  that  on  the  day  of  , 
19    ,  defendant  notified  plaintiff  that  it  would  after  the 

day  of  ,  19    ,  increase  its  rates  to  a  charge 

of.  dollars  per  annum  for  supplying  water  to  private 

residences  [or,  if  in  accordance  with  the  fact,  that  beginning  on 
the  day  of  ,  19     ,  it  would  supply  no  water  except 

by  meter  and  at  the  rate  of  per  hundred  cubic  feet]. 

[Or  if  the  plaintiff's  claim  is  that  the  new  rates  are  excessive 
and  unreasonable,  may  make  that  direct  allegation  and  ask 
in  the  demand  for  judgment  that  they  be  so  declared  and  defend- 
ant enjoined  from  enforcing  them.]  36 


36  Such  a  condition  in  a  franchise  30  A  public  service  water  supply 

to  a  telephone  company  is  without  company    must    furnish    its    water 

consideration       and       unenforcible.  at  reasonable  rates.    Mt.  Vernon  v. 

Wright  v.  Glen  Tel.  Co.,  112  App.  N.  Y.  Inter  Urban  Water  Co.,  115 

Div.  745,  99  N.  Y.  Supp.  85.  App.  Div.  658,  101  N.  Y.  Supp.  232. 
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V.  That  defendant  threatens  and  intends  to  refuse  to 
continue  to  supply  plaintiff  with  water  at  his  said  residence 
unless  plaintiff  agrees  to  pay  the  aforesaid  increased  rates 
therefor  [or,  unless  plaintiff  agrees  to  take  water  through  a 
meter  at  said  meter  rates,  which  would  compel  plaintiff 
to  pay  a  sum  far  in  excess  of  the  prior  rate  paid  by  him  for  a' 
similar  quantity  of  water],  and  that  plaintiff  has  no  adequate 
remedy  at  law. 

Wherefore,  plaintiff  demands  judgment  enjoining  de- 
fendant from  exacting  or  compelling  plaintiff  to  pay  for  his 
supply  of  water  a  sum  in  excess  of  the  rates  specified  in 
said  franchise,  and  enjoining  defendant  from  refusing  to 
supply  water  at  plaintiff's  residence  so  long  as  plaintiff 
shall  pay  such  rates,  and  that  plaintiff  have  such  other  and 
further  relief  as  may  be  just,  with  the  costs  of  this  action. 

1642.  To    Enjoin    Violation    of    Easement    or    Equitable 
Servitude. 

[Sustained  in  White  v.  Moore,  139  App.  Div.  269,  123 
N.  Y.  Supp.  1012.] 

I.  That  in  the  month  of  ,  19  ,  one  M.  N.,  who 
was  then  the  owner  of  all  the  lands  hereinafter  mentioned, 
caused  a  map  thereof  to  be  filed  in  the  office  of  the  clerk  of 
the  county  of  ,  wherein  the  land  was,  and  there- 
after sold  the  lots  as  laid  out  on  said  map  to  various  persons. 

II.  That  the  plaintiffs,  with  the  exception  of  the  village 
[of  ],  are  owners  of  several  interests  in  the  said  land, 
all  acquired  from  said  M.  N.,  or  his  grantees,  and  in  all  in- 
stances the  conveyances  to  the  plaintiffs  were  made  by  refer- 
ence and  according  to  the  said  map. 

An  action  will  lie  by  one  consumer,  rates    to    private    consumers.      Mt. 

on   behalf   of   all,    to   ascertain   the  Vernon  v.  Same,  supra.    A  complaint 

reasonableness  of  the  proposed  rate,  charging  both  a  violation  of  a  condi- 

and  to  enjoin  discontinuance  of  serv-  tion  of  a  franchise  with  the  city,  and 

ice.     Whetmore  v.  Same,   158   App.  that  the  new  rate  is  unreasonable, 

Div.  178,  142  N.  Y.  Supp. -1098.    No  states  two  causes  of  action.    Wood  v. 

action  will  lie  by  the  municipality  Same,  157  App.  Div.  407,  142  N.  Y. 

to    test    the    reasonableness    of   the  Supp.  626. 
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III.  That  the  said  map  shows  thereon  a  square  marked 
"Park,"  surrounded  by  lots  and  avenues. 

IV.  That  the  plaintiff,  the  village  of  ,  was  or- 
ganized in  the  year  19  ;  that  at  that  date  said  M.  N.  re- 
tained title  to  the  lands  so  as  aforesaid  designated  as  a  park 
on  said  map;  that  said  M.  N.  did  not  in  any  manner  or  form 
revoke  the  dedication  of  the  said  lands  as  a  park  made  by 
him  as  aforesaid. 

V.  That  immediately  after  the  incorporation  of  the  said 
village,  and  while  the  said  dedication  remained  in  full  force 
and  effect,  the  plaintiff  village  of  duly  accepted  the 
dedication  of  the  lands  referred  to  in  paragraph 
hereof  as  a  park,  and  since  its  incorporation  has  had  the 
care  and  control  of  the  same  as  a  park  for  the  benefit  of  the 
public,  has  maintained  and  repaired  the  same,  and  made  im- 
provements thereon;  during  all  of  said  time  the  said  lands 
have  freely  and  without  molestation  been  used  by  the 
general  public  as  a  park. 

VI.  That  at  no  time  since  the  said  dedication  has  the 
land  comprising  the  park  been  assessed  for  the  pur- 
poses of  taxation,  nor  appeared  upon  the  assessment  roll 
for  such  purposes,  nor  has  any  person  paid  any  taxes  or 
assessments  thereon  for  the  said  village  of 

VII.  That  the  defendant  has  succeeded  to  the  interest  of 
said  M.  N.  in  the  said  park;  that  since  the  of  , 
19  ,  defendant  has  attempted  to  assumed  control  and  do- 
minion of  the  land  in  the  park  and  to  prevent  and  deprive  the 
plaintiffs  and  the  general  public  from  using  the  land  as  a 
park;  that  defendant  has  placed  barriers  at  the  entrances 
both  for  pedestrians  and  vehicles,  and  has  placed  notices 
upon  said  park  lands  forbidding  trespassing  thereon  to 
which  he  has  appended  his  name. 

VIII.  That  defendant  is  impairing  and  destroying  the 
plaintiffs'  easements  and  rights  in  the  premises  so  dedicated 
as  a  park,  and  threatens  and  intends  to  continue  so  to  do; 
that  plaintiff  has  no  adequate  remedy  at  law. 

Wheeefore,   plaintiffs  demand  judgment  against  de- 
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fendant  that  he  be  enjoined  from  in  any  way  interfering  with 
plaintiff's  said  easements  and  rights;  that  it  be  adjudged 
that  said  lands  have  been  dedicated  in  fee  for  use  as  a  park; 
that  plaintiffs  have  such  other  and  further  relief  as  may  be 
just,  with  the  costs  of  this  action. 

1643.  To  Enjoin  Telephone  Company  from  Placing  Poles 
in  Street,  and  for  Damages  for  Injuries  to  Shade 
Trees.37 

I.  [Allege  defendant's  corporate  capacity  as  in  Form  44-] 

II.  That  plaintiff  is,  and  at  the  times  hereinafter  men- 
tioned was,  the  owner  in  fee  of  [briefly  describe,  as:]  premises 
known  as  No.  Street  in  the  City  of  ,  having  a 
frontage  of  feet  upon  said  street;  that  plaintiff  is 
also  the  owner  in  fee  of  the  land  extending  to  the  center  of 
said  street,  in  front  of  plaintiff's  said  premises,  subject  only 
to  the  right  of  way  to  the  public  to  use  said  street  for  high- 
way purposes. 

III.  That  on  or  about  the  day  of  ,  19  , 
defendant  entered  upon  said  lands  of  plaintiff  in  said  street, 
and  wrongfully  and  without  plaintiff's  consent  or  authority 
destroyed  shade  trees  along  the  sidewalk  of  said  street,  and 
dug  holes  and  erected  unsightly  poles  and  other  structures 
on  said  lands,  to  plaintiff's  damage                dollars. 

IV.  That  defendant  is  continuing  such  wrongful  acts, 
and  is  engaged  in  the  digging  of  and  intends  to  dig  numerous 
additional  holes  in  said  street,  and  intends  to  erect  in  said 
street  upon  plaintiff's  said  land  other  poles  and  structures 
and  to  destroy  other  shade  trees  of  great  value",  unless  re- 
strained by  the  court  from  so  doing;  that  plaintiff  has  no 
adequate  remedy  at  law,  and  that  defendant's  acts  will  cause 
irreparable  injury  and  damage  to  plaintiff  and  to  plaintiff's 
lands. 

37  Adapted  from  the  complaint  in  the  highway  in  which  plaintiff  had 

Osborne  v.   Auburn   Telephone   Co.  the    reversion    was    unlawful,    and 

189  N.  Y.  393,  where  the  court  held  should  be  enjoined, 
that  such  entry  upon  that  portion  of 
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V.  That  defendant  intends  to  continue  the  wrongful  use 
of  plaintiff's  said  lands  by  its  said  poles  already  erected  in 
said  street  in  front  of  said  abutting  premises,  and  intends  to 
place  other  poles  upon  said  lands;  that  said  acts  result  in 
continuing  trespasses,  for  which  plaintiff  has  no  adequate 
remedy  at  law." 

Wherefore,  plaintiff  demands  judgment  against  de- 
fendant restraining  it  from  entering  upon  plaintiff's  lands 
in  said  street,  and  from  digging  any  holes  therein  or  erect- 
ing any  poles  or  other  structures  thereon,  and  requiring  de- 
fendant to  remove  such  poles  as  have  already  been  erected 
thereon;  that  plaintiff  have  judgment  for  such  damages  as 
he  has  already  sustained  and  will  sustain  down  to  the 
rendition  of  judgment  herein,  and  also  have  such  other  and 
further  relief  as  may  be  just,  with  the  costs  of  this  action. 

1644.  To  Enjoin  Operation  of  Surface  Railway  in  High- 
way in  Front  of  Plaintiff's  Premises.38 
L  That  plaintiff  is  the  owner  in  fee  of  the  following  de- 
scribed premises  [description];  that  plaintiff  is  also  the  owner 
in  fee  of  the  land  lying  in  said  Street  in  front  of  and 

adjoining  said  premises,  to  the  center  line  of  said  street, 
subject  to  its  ordinary  use  as  a  public  highway. 

II.  That  the  defendant  is  a  domestic  corporation,  or- 
ganized for  the  purpose  of  constructing  and  operating  a 
street  surface  electric  railroad,  upon  various  streets  and 
avenues  in  said  city,  including  said  Street. 

III.  That  said  Street  is  a  public  highway,  and 
that  plaintiff,  in  addition  to  owning  the  land  in  fee  in  front 
of  his  said  premises,  is  the  owner  of  an  easement  of  free  and 
unobstructed  air,  light  and  access  in  said  street,  which  ease- 
ment is  appurtenant  to  plaintiff's  said  abutting  premises. 

IV.  That  defendant  has  constructed,  and  is  now  about 
to  operate,  a  street  surface  electric  railroad  in  said 
Street,  running  along  the  roadway  thereof,  and  partly  upon 

"Adapted    from    complaints    in      N.  Y.  385,  and  Ritts  v.  Buffalo,  etc., 
Easch  v.  Nassau  Elec.  R.  Co.,  198      Elec.  R.  Co.,  218  N.  Y.  682. 
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the  land  in  said  street  owned  by  plaintiff,  such  railroad  to 
be  operated  by  the  overhead  trolley  system  with  numerous 
unsightly  poles  and  wires,  and  incumbering  and  disfiguring 
said  street. 

V.  That  defendant  has  taken  no  proceeding  to  acquire 
plaintiff's  title  to  any  part  of  his  said  premises,  or  to  assess 
his  damages,  and  has  not  obtained  plaintiff's  consent  to  the 
operation  or  construction  of  said  railroad. 

VI.  That  by  reason  of  the  aforesaid  acts  plaintiff's  prem- 
ises have  been  trespassed  upon  and  injured,  and  his  ease- 
ments of  light,  air  and  access  have  been  invaded,  and  a 
part  of  plaintiff's  said  property  has-  been  appropriated  by 
defendant  without  compensation;  that  defendant  threatens 
and  intends  to  continue  to  operate  and  maintain  said  rail- 
road, and  that  such  operation  and  maintenance  will  cause 
noise  and  vibration,  and  will  still  further  and  to  a  greater 
degree  invade  plaintiff's  said  easements  and  appropriate 
his  said  property;  that  such  future  injuries  will  be  a  constant 
and  continuous  trespass,  and  to  avoid  a  multiplicity  of  ac- 
tions and  to  afford  plaintiff  adequate  relief  the  equitable 
interference  of  this  court  is  necessary,  and  that  plaintiff 
has  no  adequate  remedy  at  law. 

Wherefore,  plaintiff  demands  judgment  enjoining  de- 
fendant from  maintaining  or  operating  said  street  surface 
railroad  in  front  of,  over  or  adjoining  plaintiff's  said  premises, 
and  that  defendant  be  restrained  from  permitting  its  said 
invasions  of  plaintiff's  easements  and  property  rights  in 
said  highway  to  continue,  and  that  plaintiff  recover  his 
damages  suffered  by  reason  of  defendant's  aforesaid  acts 
prior  to  the  rendition  of  judgment  herein,  and  that  plaintiff 
have  such  other  and  further  relief  as  may  be  just,  with  the 
costs  of  this  action. 
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1645.  By  Abutting  Owner  against  Elevated  Railroad;  to 
Recover  Damages,  and  to  Restrain  Future  Operation.39 

I.  [Allege  defendant's  corporate  capacity  as  in  Form  44,  etc.] 

II.  That  on  or  about  the  day  of  ,  19  , 
the  plaintiff  became  possessed  of  and  was  seized  in  fee 
simple  of  the  following  described  premises:  [description], 
together  with  all  and  singular  the  ways,  passages,  ease- 
ments, rents,  issues,  profits  and  appurtenances  thereunto 
belonging;  and  plaintiff  has  ever  since  possessed  and  still 
continues  to  possess  the  same. 

III.  That  such  premises  were,  and  still  are,  known  as 
[number  and  name  of  street],  and  at  all  said  times  did  and 
still  consist  of  the  lot  above  described,  and  a  building 
stories  in  height,  feet  wide  front  and  rear  and 

feet  deep,  occupied  and  used  as  a  [tenement  and  apartment 
house,  and  which  the  plaintiff  rented  and  let  out  in  apart- 
ments or  floors  to  tenants]. 

IV.  That  the  plaintiff  is  also  and  has  since  said 

day  of  ,  19     ,  been  the  owner  of  the  ground  included 

in  the  bed  of  said  street  adjoining  and  abutting  on  the  said 
lot,  to  the  center  line  of  such  street,  subject  only  to  the  public 
easements  therein  for  the  ordinary  and  usual  uses  and  pur- 
poses of  a  city  street  and  public  highway;  that  as  such 
owner  of  said  premises  and  of  the  land  to  the  center  of  said 
street,  plaintiff  acquired  a  free  and  unobstructed  right  of 
way,  access  and  passage  to  and  from  said  lot  and  premises, 
over,  along  and  upon  the  said  street,  and  all  parts  thereof, 
together  with  the  unobstructed  transmission  of  light  and 
the  unobstructed  passage  and  circulation  of  air  coming 
through,  over  and  along  said  street  to,  and  in  and  upon  said 
lot  and  premises  and  building,  and  the  right  to  have  doors 

39  Under  the  complaint  the  court  But  one  cause  of  action  is  stated, 
will  fix  both  the  fee  and  rental  dam-  the  demand  for  damages  is  merely 
age,  and  direct  judgment  for  its  incidental  to  the  main  relief.  Wood- 
payment  on  plaintiff  giving  a  release  worth  v.  Brooklyn  El.  Ry.  Co.,  29 
of  his'  easements,  or  that  in  default  App.  Div.  1,  51  N.  Y.  Supp. 
of  such  payment  an  injunction  issue  323. 
to  restrain  further  operation. 
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and  windows  opening  on  the  said  street,  and  the  light  and 
air  therefrom,  free  and  unobstructed,  with  the  right  to  use 
said  street  free  from  obstruction,  and  the  right  to  have  said 
street  and  all  parts  thereof  free  from  pollution  from  cinders, 
gas,  oil,  soot  and  other  substances  beyond  the  extent  to 
which  it  would  ordinarily  be  subject  when  used  as  a  street, 
and  the  right  to  have  said  street  and  premises  free  from  all 
such  noises  and  vibrations  as  would  not  be  caused  by  the 
common  and  ordinary  use  of  said  street,  and  the  right  to 
have  the  rooms  and  apartments  in  any  buildings  erected  on 
said  premises  free  from  any  greater  invasion  of  the  privacy 
thereof  than  is  a  natural  incident  to  the  common  and  or- 
dinary use  of  said  street  as  a  public  highway. 

[Or  if  the  city  owns  the  fee  of  the  street:]  V.  That  said 
street  is,  and  at  the  time  hereinafter  mentioned, 
and  for  many  years  before  the  commencement  of  this  ac- 
tion was,  a  public  street  in  the  city  of  New  York,  the  title 
in  fee  to  which  is  held  in  trust  by  said  city  for  the  use  thereof 
as  an  open  street  and  thoroughfare  for  the  benefit  of  the 
public,  and  the  public  had  acquired  and  still  have  an  ease- 
ment in  and  over  said  street,  for  the  usual  and  ordinary  uses 
and  purposes  of  a  public  street,  and  for  no  other  purposes 
whatever,  and  neither  the  city  nor  the  public  had  or  has  a 
right  to  allow  the  said  street  to  be  used  or  obstructed  by 
any  structure  whatever;  that  plaintiff  has  been  ever  since 
his  acquiring  of  the  said  premises  abutting  on  said  street, 
and  now  is,  seized  of  a  dominant  easement,  appurtenant  to 
said  premises,  which  includes  the  following  rights  and  privi- 
leges: [set  them  forth  us  above]. 

VI.  That  about  the  year  1879,  the  defendants,  [Metro- 
politan Elevated  Railway  Company]  without  any  authority 
or  right  whatever,  entered  into  and  upon  said  street  and 
took  possession  thereof,  and  erected  thereon  and  thereover 
and  in  front  of  the  premises  above  described,  an  elevated 
railroad,  a  structure  of  wood  and  iron,  extending  over  said 
street  and  the  sidewalks  thereof,  and  resting  on  columns  of 
iron  and  stone,  placed  on,  through  and  below  the  said  side- 
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walks  and  streets,  and  in  front  of  and  in  close  proximity  to 
the  front  wall  of  the  aforesaid  building  on  said  premises  ex- 
tending down  under  the  surface  of  said  street  into  plaintiff's 
premises,  and  such  columns  extend  up  over  said  sidewalks 
about  feet;  that  on  or  about  the  20th  day  of  May, 

1879,  the  defendant  [Metropolitan  Elevated  Railway  Com- 
pany] leased  to  the  defendant  [Manhattan  Railroad  Com- 
pany] for  the  term  of  999  years,  the  said  elevated  railroad, 
with  the  rolling  stock  and  appurtenances  thereof,  and  since 
that  time  said  defendant  [lessee]  has  been  in  possession  and 
has  operated  the  same  and  intends  to  continue  so  to  do; 
that  since  the  year  18  ,  and  while  plaintiff  was  possessed 
of  said  premises,  and  down  to  the  present  time,  the  defend- 
ants have  been,  and  still  are,  operating  said  railroad  by  cars 
and  trains  drawn  by  its  engines  over  such  road,  day  and 
night,  and  run  trains  thereon  at  intervals  of  from 
to  minutes,  and  have  during  all  such  years,  from 

18  to  the  present  time,  continued,  and  still  do  continue, 
to  use  and  maintain  such  structure,  and  operate  said  rail- 
road, without  the  authority  or  consent  of  the  plaintiff  or  his 
grantors,  and  against  plaintiff's  rights  to  the  use  of  said 
street  and  the  enjoyment  of  said  premises. 

VII.  That  no  proceedings  were  ever  taken  by  said  de- 
fendants, or  either  of  them,  or  by  any  body  or  person  in 
their  behalf,  to  condemn  the  interest  of  this  plaintiff  or  his 
grantors  in  said  premises  and  street,  or  to  compensate  the 
plaintiff  or  his  grantors  for  the  property  taken  and  injured 
by  the  construction  of  such  railroad,  or  to  acquire  any  in- 
terest or  right  over  said  street,  or  the  property  taken,  in- 
jured or  affected  by  and  in  the  construction,  maintenance 
and  operation  of  said  railroad;  that  neither  plaintiff  nor  any 
one  of  his  predecessors  in  title  has  at  any  time  consented  to 
the  erection  of  said  structure  or  the  operation  of  said  rail- 
road, and  that  defendants  have  never  acquired  the  ease- 
ments of  the  plaintiff  in  said  street.40 

40  Not  put  in  issue  by  an  allega-      Driscoll  u.  Brooklyn  Un.  El.  R.  Co., 
tion  of  a  release,  without  a  denial.      95  App.  Div.  146,  88  N.  Y.  Supp.  745. 
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VIII.  That  the  defendants  have  or  had  no  right  or  au- 
thority .to  construct,  maintain  or  operate  said  railroad  in 
or  over  said  street,  or  on  or  over  said  sidewalks  in  said  street, 
without  compensating  plaintiff  or  his  grantors,  whose  prop- 
erty abutting  on  said  street  was,  and  is,  taken,  destroyed 
and  interfered  with  and  depreciated  in  value  by  such  con- 
struction, maintenance  and  operation  of  such  railroad,  and 
said  defendants  have  failed  and  refused,  and  still  refuse,  to 
compensate  this  plaintiff  for  such  property  taken,  destroyed 
or  interfered  with  by  the  construction,  maintenance  and 
operation  of  said  railroad. 

IX.  That  the  construction,  maintenance  and  operation  of 
said  railroad  over  and  above  said  street,  as  aforesaid,  have 
deprived  plaintiff  of  the  rights  and  benefits  to  which  plain- 
tiff was  and  is  entitled  as  owner  of  said  premises,  and  has 
deprived  plaintiff  of  the  enjoyment  of  the  use  and  occupa- 
tion of  said  premises  according  to  plaintiff's  rights  therein, 
as  hereinbefore  alleged. 

X.  That  such  construction,  maintenance  and  operation 
of  said  railroad  by  defendants  constitute  a  continuing  tres- 
pass, and  thereby  plaintiff's  interest  and  property  in  said 
premises  have  depreciated  in  value,  and  his  rights  inter- 
fered with,  and  he  has  not  been  able  to  make  use  of  said 
premises  as  he  could  have  used  the  same  had  not  such  tres- 
pass existed. 

XI.  That  by  reason  of  the  construction,  maintenance  and 
operation  of  the  said  railroad,  and  the  running  of  trains  over 
the  same  by  defendants  as  aforesaid,  the  said  street 
in  front  of  plaintiff's  premises  has  been  darkened  and  plain- 
tiff's said  premises  bounded  by  said  streets  have  been,  and 
now  are,  being  deprived  of  light,  air,  ventilation  and  quiet, 
and  plaintiff's  passage  along  said  street  has  been  and  is  in- 
terrupted; that  access  to  said  premises  has  been  and  is  now 
greatly  impaired;  that  ashes,  cinders,  oil,  water  and  other 
substances  have  been  and  are  now  precipitated  upon  the 
street  and  sidewalk  in  front  of  plaintiff's  said  premises,  and 
upon  and  against  the  building  owned  by  the  plaintiff,  and 
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its  appurtenances,  and  upon  persons  passing  into  and  from 
said  buildings  and  premises  and  along  said  street,  and 
noxious  and  disagreeable  gases,  smoke,  steam,  ashes  and 
cinders  have  been  constantly  emitted  by  the  engines  upon 
said  railroad  passing  said  premises,  and  have  penetrated 
down  into  the  street  and  into  plaintiff's  premises  and  build- 
ings, and  all  such  annoyances  continued  and  still  do  con- 
tinue, and  by  reason  thereof  plaintiff  was  not  and  is  not 
now  able  to  use  his  premises  or  rent  the  same  as  favorably 
as  he  could  have  done,  or  for  as  large  a  rent  as  he  could  have 
obtained,  had  such  annoyances  and  trespasses  and  obstruc- 
tions not  existed,  and  had  not  such  wrongful  acts  of  the 
defendants  been"  committed,  and  by  reason  thereof  the  value 
of  plaintiff's  property,  and  the  rental  value  thereof,  was 
and  is  greatly  depreciated,  and  he  is  and  was,  during  all 
said  years,  unable  to  rent  the  same  for  the  rent  and  profit, 
and  plaintiff  did  not  receive  the  income  therefrom  that  he 
could  have  received  and  obtained  had  not  such  trespasses 
and  obstructions  existed. 

XII.  That  by  reason  of  the  operation  of  said  railway, 
and  the  frequent  passage  of  trains  thereon,  a  continuous 
vibration  of  the  buildings  erected  on  said  premises  results, 
whereby  the  security  of  such  buildings  is  greatly  impaired 
and  their  strength  lessened.  That  the  defendants  have 
from  time  to  time  added  to  the  solidity  and  extent  of  their 
elevated  structure,  by  putting  in  addition  framework, 
braces  and  track  walks,  and  laying  additional  tracks,  and 
have  greatly  increased  the  size  and  weight  of  the  engines 
and  the  length  and  weight  of  the  trains  and  the  frequency 
with  which  they  are  run,  so  that  the  injuries  inflicted  to 
plaintiff's  said  premises  by  way  of  diminution  of  light,  air 
and  access,  the  creation  of  noises  and  vibrations,  and  the 
invasion  of  privacy,  are  greater  now  than  when  said  elevated 
railroad  was  first  constructed  and  operated. 

XIII.  The  plaintiff  further  alleges  that  the  injuries  com- 
plained of  have  been,  are  and  will  be  constant  and  con- 
tinuous and  are  permanent  in  their  nature,  and  are  tres- 
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passes  for  which  the  plaintiff  would  have  a  right  of  action 
at  law  for  damages,  but  that,  as  they  continually  recur  in 
the  operations  of  said  road  as  aforesaid,  and  that  thereby 
the  plaintiff  would  be  forced  to  institute  many  actions  to 
recover  his  loss  and  damages  aforesaid,  to  prevent  such 
a  multiplicity  of  suits  and  to  afford  the  plaintiff  adequate 
relief  for  the  future  and  compensation  for  the  injuries  'al- 
ready suffered,  the  equitable  interference  of  this  court  is 
necessary. 

XIV.  That  the  damages  already  sustained  in  consequence 
of  the  aforesaid  acts  of  the  defendants  amount  to  the  sum 
of  at  least  dollars,  and  the  value  of  plaintiff's  ease- 

ment in  said  street  which  will  be  taken  and  appropriated  by 
the  permanent  maintenance  and  operation  of  said  elevated 
railroad  is  at  least  the  sum  of  dollars. 

Wherefore,  the  plaintiff  demands  judgment  against 
the  defendants  and  each  of  them:  That  they  and  each  of 
them,  and  their  and  each  of  their  agents,  successors  and 
assigns,  be  perpetually  enjoined  and  restrained  from  main- 
taining and  operating  the  said  elevated  railroad  in  front 
of  the  plaintiff's  said  premises,  and  that  the  said  defendants 
be  compelled  to  remove  the  said  structure  in  front  of  the 
said  premises,  and  for  the  amount  of  damages  already  ac- 
crued as  aforesaid  to  this  plaintiff,  by  reason  of  the  afore- 
said acts  of  the  defendants,  to  wit,  the  sum  of 
dollars-  and  the  costs  of  this  suit,  and  for  such  other  and 
further  relief  as  to  the  court  may  seem  meet  in  the  premises. 
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1646.  Strict  Interpleader;  Short  Form,  where  Money,  or 
Specific  Property,  has  been  Deposited  with  Plaintiff.2 

I.  That  before  the  making  of  the  claims  hereafter  men- 

1  The  remedy  of  the  equitable  ac-  is  the  rightful  one,   and  is  in  real 

tion  of  interpleader  is  given  only  to  a  danger  or  hazard  by  means  of  such 

stakeholder,     not     to     a     claimant.  doubt    from    their    conflicting    de- 
Brown  v.  Arbogast;  etc.,  Co.,  162  App.  >  mands.    Pomeroy  Eq.  Jurisp.,  §  1328, 

Div.  603,  147  N.  Y.  Supp.  998.  quoted  with   approval  in   Pouch  v. 

The  complaint  in  an  action  of  inter-  Prud.  Ins.  Co.,  204  N.  Y.  281.    See, 

pleader  must  allege  positively  that  also,  Empire  Eng.  Co.  v.  Mack,  217 

conflicting    claims    to    substantially  N.  Y.  85. 

the  same  thing,-  fund,  debt  or  duty  A  mere  assertion  of  a  claim  made 
are  set  up  by  the  defendants;  that  the  by  another  without  alleging  anything 
plaintiff  claims  no  interest  in  the  whatever  on  which  to  base  it  is  not 
subject-matter;  that  he  is  indifferent  enough.  Sulzberger  v.  Seklir,  153 
between  the  claimants,  and  is  ready  App.  Div.  749,  138  N.  Y.  Supp.  691. 
and  willing  to  deliver  the  thing  or  2  From  Report  of  the  Commission- 
fund,  or  pay  the  debt,  or  render  the  ers  of  the  Code  of  Procedure,  Form 
duty  to  the  rightful  claimant,  but  No.  156.  See,  also,  the  opinion  of 
that  he  is  ignorant  or  in  doubt  which  Dwight,  Com.,  in  Dorn  v.  Fox,  61 

2063 
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tioned  one  M.  N.  deposited- with  the  plaintiff  [describe  the 
property]  for  [safe  keeping]. 

II.  That  the  defendant  W.  X.  claims  the  same  [under  an 
alleged  assignment  thereof  to  him  from  the  said  M.  N.]. 

III.  That  the  defendant  Y.  Z.  also  claims  the  same 
[under  an  alleged  order  of  the  said  M.  N.,  transferring  the 
same  to  him]. 

IV.  That  the  plaintiff  is  ignorant  of  the  respective  rights 
of  the  defendants. 

V.  That  plaintiff  has  no  claim  upon  the  said  property, 
and  is  ready  and  willing  to  deliver  it  to  such  persons  as  the 
court  shall  direct.3 

VI.  That  this  action  is  not  brought  by  collusion  with 
either  of  the  defendants. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  That  the  defendants  be  restrained,  by  injunction,  from 
taking  any  proceedings  against  the  plaintiff  in  relation 
thereto. 

2.  That  they  be  required  to  interplead  together  concern- 
ing their  claims  to  the  said  property. 

[3.  That  some  person  be  authorized'  to  receive  the  said 
property  pending  such  litigation;  or,  if  it  consists  of  money, 
that  plaintiff  be  permitted  to  pay  the  said  sum  into  court.] 

4.  That  upon  delivering  the  same  to  such  person,  [or, 
paying  said  sum  into  court],  the  plaintiff  be  discharged  from 
all  liability  to  either  of  the  defendants  in  relation  thereto. 

5.  That  the  plaintiff  have,  such  other  and  further  relief 
as  may  be  just,  with  costs  of  the  action,  to  be  paid  out  of 
said  [sum]. 

N.  Y.  264,  distinguishing  between  a  3  This  is  sufficient  when  relating  to 

strict  bill  of  interpleader  and  a  bill  property  theretofore  deposited  with 

in   the   nature    of.  an   interpleader,  plaintiff.     Beebe  v.  Mead,  101  App. 

The  Code  remedy  by  motion  is  not  Div.  500,  92  N.  Y.  Supp.  51. 

exclusive;  the  action  in  equity  still  Plaintiff    must    stand    indifferent 

exists.      Crane    v.    McDonald,    118  as  to  the  fund  or  property.    Brackett 

N.  Y.  648.  v.  Graves,  30  App.  Div.  102,  51  N.  Y. 

See  Form  1651  for  complaint  by  Supp.    895;    Crane    v.    McDonald, 

Warehouseman  under  Gen.  Bus.  Law,  supra,  Empire  Eng.  Co.  v.  Mack,  217 

§  103.  N.  Y.  85. 
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1647.  By  Life  Insurance   Company,  to  Interplead  Rival 
Claimants  of  the  Avails  of  a  Policy  Issued  by  It. 

[Sustained  in  New  Enlgand  Mutual  Life  Ins.  Co.  v.  Keller, 
20  Weekl.  Dig.  482,  7  N.  Y.  Civ.  Pro.  R.  109.] 4 

I.  [Allege  plaintiff's  corporate  capacity,  as  in  Form  44,  etc.] 

II.  That  at  all  the  times  hereinafter  mentioned,  plaintiff 
was  and  still  is  engaged  in  the  business  of  life  insurance  in 
the  State  of  ,  and  elsewhere. 

III.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  issued  a  policy  of  insurance,  designated  by  the 
number  ,  [a  copy  of  which  policy  is  hereto  annexed 
marked  A]  whereby,  for  value  received,  it  promised  to  pay 
the  sum  of               dollars  to  B.  Z.  at  the  end  of 

years  from  the  date  thereof,  or,  if  said  B.  Z.  should  die  be- 
fore that  date,  then  to  his  executors  or  administrators  in 
days  after  presentation  of  satisfactory  proof  of 
his  death,  after  deducting  therefrom  all  indebtedness  of 
said  B.  Z.  to  the  company,  in  case  of  his  prior  decease,  for 
the  benefit  of  his  wife  (the  defendant  Y.  Z.)  if  she  should 
survive  him. 

IV.  Upon  information  and  belief,  that  on  or  about  the 

day  of  ,  19    ,  the  said  B.  Z.  while  a  resi- 

dent of  the  State  of  ,  executed  a  paper  purporting 

to  assign  all  of  his  property  to  the  defendant  W.  X.,  for  the 
benefit  of  his,  the  said  B.  Z.'s,  creditors,  in  accordance  with 
the  laws  of  the  State  of 

V.  Upon  information  and  belief,  that  on  or  about  the 

day  of  ,  19    ,  the  said  B.  Z.  died,  leaving 

the  defendant  Y.  Z.,  his  widow,  surviving  him,  and  that  on 
or  about  the  day  of  ,  19     ,  the  defendant 

R.  S.  was  duly  appointed  temporary  administrator  of  the 
estate  of  the  said  B.  Z.  by  the  surrogate  of  the  city  and- 
county  of  ,   wherein  said  B.   Z.  dwelt,   and  was 

domiciled  at  the  time  of  his  death,  and  that  said  R.  S.  has 
duly  qualified  as  such,  and  that  letters  of  administration 

4  See,  also,  West.  Com.  Trav.  Assoc,  v.  Langeheineken,  139  App.  Div. 
592,  124  N.  Y.  Supp,  182. 
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have  been  issued  to  him.    Said  defendant  R.  S.  disputes  the 
validity  of  the  said  assignment  to  said  defendant  W.  X. 

VI.  That  the  defendant  Y.  Z.,  the  aforesaid  widow  of 
B.  Z.,  deceased,  claims  that  the  right  to  said  policy,  and  to 
the  proceeds  thereof,  is  vested  in  her,  and  she  has  made 
demand  upon  this  plaintiff  for  the  payment  of  the  same  to 
her;  the  defendant  R.  S.,  as  such  temporary  administrator 
of  the  estate  of  B.  Z.,  deceased,  claims  that  the  right  to 
said  policy,  and  to  the  proceeds  thereof,  is  in  him; -and  the 
defendant  W.  X.,  as  assignee  of  the  estate  of  the  said  B.  Z., 
deceased,  claims  the  right  to  an  interest  in  the  said  policy, 
and  the  proceeds  thereof,  to  the  amount  of  dollars 
and  upwards. 

VII.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  was  served  with  a  summons  and  complaint  in  an 
action  then  commenced  in  the  Court  of  by 
the^  said  defendant  Y.  Z.  to  recover  the  hereinbefore-men- 
tioned sum  of  dollars,  with  interest  due  thereon 
from  ,  19  ,  upon  and  under  the  aforesaid  policy 
of  insurance. 

VIII.  That  plaintiff  does  not,  in  any  respect,  collude  with 
any  or  either  of  the  said  defendants,  nor  do  any  of  its  of- 
ficers or  agents  collude  with  either  or  any  of  the  said  de- 
fendants, touching  the  matters  in  question  in  this  action, 
and  the  plaintiff  has  not  asked,  and  does  not  ask,  this  relief, 
nor  any  relief  herein,  at  the  request  of  either  or  any  of  said 
defendants,  but  solely  of  its  own  free  will,  and  to  avoid 
being  molested  and  injured  touching  the  matters  herein  set 
forth. 

IX.  That  plaintiff  is  ignorant  of  the  respective  rights  of 
the  said  defendants,  and  cannot  determine,  without  hazard 
to  itself,  to  which  of  the  said  defendants  the  moneys  due 
upon  and  under  the  said  policy  of  insurance  of  right  belong; 
that  it  is  in  doubt  as  to  which  of  the  said  defendants  is  right 
in  his  claim,  and  has  no  means  of  satisfactorily  ascertaining 
what  are  the  facts  of  the  several  transactions  which  are 
relied  upon  by  said  defendants  as  the  foundation  of  their 
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respective  claims;  and  this  defendant  cannot  pay  over  the 
moneys  due  upon  the  said  policy  of  insurance,  to  any  or 
either  of  the  said  defendants,  without  taking  upon  itself  the 
responsibility  of  determining  doubtful  questions  of  law  and 
of  fact,  and  without  incurring  the  risk  of  being  subjected 
to  great  cost  and  expense  in  defending  itself  and  to  a  double 
payment  of  the  same  indebtedness,  if  it  should  finally  appear 
that  the  plaintiff  had  wrongfully  determined  in  favor  of 
any  one  claimant  at  the  expense  of  the  others,  and  without 
being  involved  in  a  multiplicity  of  suits. 

X.  Plaintiff  admits  that  the  sum  of  dollars,  with 

interest   from   the  day   of  ,    19    ,   is   due 

upon  and  under  the  said  policy  of  insurance,  and  offers, 
and  is  ready  and  willing,  to  bring  the  money  due  upon  the 
said  policy  of  insurance,  to  wit,  the  sum  of  dollars, 

together  with  said  interest,  into  court,  to  abide  the  judg- 
ment to  be  made  and  entered  herein. 

Wherefore,  this  plaintiff  prays  that,  upon  the  pay- 
ment by  it  of  the  said  sum  of  dollars,  with  interest 
from  the  day  of  ,  19  ,  into  this  court  to 
the  credit  of  this  action,  to  abide  the  further  order  and  judg- 
ment of  this  court  herein,  a  perpetual  injunction  be  issued 
and  granted  restraining  the  said  defendants  Y.  Z.  and  R.  S., 
as  temporary  administrator  of  the  estate  of  B.  Z.,  deceased, 
and  W.  X.,  as  assignee  of  the  estate  of  B.  Z.,  deceased,  or 
any  or  either  of  them,  or  their  successors,  from  commencing, 
continuing  or  prosecuting  any  action  in  any  court  what- 
soever, whether  in  the  State  of  or  elsewhere,  against 
the  plaintiff  for  the  recovery,  or  to  enforce  the  payment,  of 
the  said  sum  of  dollars,  or  any  part  thereof,  or  any 
sum  whatever  which  may  be  due,  or  which  may  be  alleged 
to  be  due,  upon  the  said  policy  of  insurance  issued  by  this 
plaintiff  as  aforesaid,  or  from  instituting  or  continuing  any 
proceeding  or  proceedings  whatever  for  that  object;  that 
the  defendant  Y.  Z.  be  also  enjoined  from  continuing  or 
taking  any  further  proceedings  in  the  said  action  heretofore 
commenced  by  her  in  the              Court  of  ;  and 
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that  the  defendants  be  ordered  to  deliver  up  the  said  policy 
of  insurance  to  the  plaintiff  for  cancellation,  and  that  the 
said  defendants  be  further  ordered  to  interplead  among 
thetoselves  to  determine  their  respective  rights  to  the  said 
moneys,  and  that  it  be  adjudicated  to  whom,  in  accordance 
with  the  terms  of  said  policy  and  the  results  of  the  transac- 
tions hereinbefore  referred  to,  said  moneys  of  right  belong; 
that,  upon  such  payments  being  made  into  this  court  as 
aforesaid,  this  plaintiff  be  discharged  of  and  from  all  claim 
by  the  said -defendants,  or  any  or  either  of  them,  to  the  said 
sum  of  money  or  any  part  thereof;  and  that  this  plaintiff 
may  be  allowed  its  costs,  and  its  just  disbursements  and  al- 
lowances, out  of  the  said  sum  of  dollars,  and  may 
have  such  other  and  further  relief  herein  as  to  this  court 
shall  seem  just  and  meet,  and  that  it  may. have  a  judgment 
accordingly,  and  may  be  hence  dismissed. 

1648.  For  Interpleader  under  Statute    (N.  Y.  Code  Civ. 
Pro.,  §  820a.)5 
[I.  That  the  plaintiff  is  a  domestic  corporation,  organized 
under  the  Banking  Law  of  the  State  of  New  York.] 

II.  That,  on  ,  19  ,  one  M.  N.,  who  then  had  a 
banking  account  with  plaintiff,  deposited  with  it  for  collec- 
tion for  the  account  of  himself,  a  certain  sight  draft  for  the 
sum  of  dollars,  drawn  by  defendant  in  favor  of  the 
plaintiff  against  the  Company  of  ,  in  the 
State  of  ,  and  that  the  plaintiff  undertook  the  collec- 
tion thereof. 

III.  That  said  draft  was  thereafter  paid  by  the  drawee  to 
the  plaintiff,  by  whom  the  proceeds  are  still  held. 

6  The  action  may  be  maintained  The   City    Court   of    New    York, 

only  when  the  amount  of  the  fund  though    without   equitable   jurisdic- 

is  not  in  dispute  and  plaintiff  stands  tion,  may  entertain  this  action  under 

indifferent  between  the  rival  claim-  the  statute,  and  incidentally  forbid 

ants.    Empire  Eng.  Co.  v.  Mack,  217  further  prosecution   of  pending  ac- 

N.  Y.  85;  Pouch  v.  Prud.  Ins.  Co.,  tions  at  law.    U.  S.  Mort.  &  Tr.  Co. 

204  id.  281.    The  Code  provision  has  v.  Vermilye  &  Power,  72  Misc.  375, 

not  relaxed  the  strict  rules  of  inter-  130  N.  Y.  Supp.  303. 
pleader  in  this  respect.    Id. 
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IV.  That  the  defendant,  W.  X.,  recovered  a  judgment 
against  said  M.  N.  on  or  about  the  day  of 

19     ,  in  the  Court  for  the  sum  of  dollars, 

upon  which  execution  has  been  duly  issued,  and  that  said 
judgment  remains  wholly  unpaid. 

V.  That  said  defendant,  W.  X.,  instituted  supplementary 
proceedings  on  said  judgment  against  said  M.  N.  and,  on 

,19  ,  an  order  was  served  on  plaintiff  requiring 
and  directing  the  plaintiff  to  pay  to  the  sheriff  of  the 
county  of  the  sum  of  dollars,  deposited 

by  said  M.  N.  with  the  plaintiff,  said  sum  including  the 
sum  of  dollars  collected  on  the  above  mentioned 

draft. 

VI.  That,  on  ,  19  ,  an  action  was  instituted 
in  the  Court  against  the  plaintiff  by  the  defendant 
Y.  Z.,  as  plaintiff,  wherein  he  demands  judgment  against 
the  plaintiff  for  the  proceeds  of  the  aforesaid  draft,  amount- 
ing to  dollars,  with  interest,  on  the  ground  that  he 
is  the  owner  thereof.6     , 

VII.  That  the  aforesaid  sum  of  dollars  is  claimed 
adversely  by  each  of  the  defendants  in  this  action,  without 
any  collusion  on  the  part  of  plaintiff,  and  that  plaintiff  has 
no  beneficial  interest  in  said  sum,  or  any  part  thereof,  and 
cannot  determine  without  hazard  to  itself  to  whom  the 
same  should  be  paid,  and  is  ignorant  of  the  respective  rights 
of  said  claimants, 

VIII.  That  plaintiff  is  ready  to  pay  said  sum,  with  in- 
terest, to  whatever  party  is  entitled  thereto  and  offers  to 
pay  the  same  with  such  interest  into  court,  and  that  the 
plaintiff  is  without  adequate  remedy  at  law. 

Wherefore  [demand  of  judgment;  adapt  from  Form 
1646]. 

6  The  complaint  need  not  enter  into  court    the    affidavits    must    show    a 

particulars  as  to  the  character  of  the  reasonable     basis    for    the'   claims, 

conflicting    claims;    but    on    motion  Sulzberger  v.  Seklir,  153  App.  Div. 

to  be.  allowed  to  pay  the  fund  into  749,  138  N.  Y.  Supp.  691. 
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1649.  Against  Two  or  More  Brokers  Claiming  Commis- 
sions on  the  Same  Transaction,  under  Separate  Em- 
ployment.7 

I.  That  at  the  times  hereinafter  mentioned  plaintiff  was 
the  owner  of  premises  known  as  [state]  in  the  City  of 

II.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  employed  the  defendant  Y.  Z.,  as  a  real  estate 
broker,  to  find  a  purchaser  for  said  property,  for  the  sum 
of  dollars,  and  promised  and  agreed  that  he  would 
pay  said  defendant  a  commission  of  per  cent  for 
effecting  such  sale. 

III.  That  thereafter  and  on  or  about  the  day  of 

,19  ,  plaintiff  employed  the  defendant  W.  X., 
as  a  real  estate  broker,  to  find  a  purchaser  for  said  property, 
and  agreed  to  pay  him  a  similar  per  cent  upon  the  selling 
price  thereof  for  effecting  such  sale. 

IV.  That  under  each  of  said  employments,  the  commis- 
sion was  not  to  be  earned  or  paid  unless  such  broker  was.  the 
procuring  cause  of  said  sale. 

V.  That  thereafter  and  on  or  about  the  day  of 

,19  ,  plaintiff  sold  and  conveyed  the  said  prop- 
erty to  one  M.  N.,  for  the  price  of  dollars. 

VI.  That  both  of  said  defendants  claim  to  have  been  the 
procuring"  cause  of  such  sale,  and  both  of  them  have  de- 
manded from  plaintiff  the  payment  of  the  full  amount  of 
the  commissions  payable  to  him  in  the  event  of  his  having 
procured  such  sale. 

VII.  That  plaintiff  is  ignorant  and  unable  to  ascertain 
which  of  the  defendants  did  in  fact  procure  said  sale,  and 

7  While  earlier  authorities  are  to  the  234,  117  N.  Y.  Supp.  216.     To  the 

contrary,  it  is  now  held  that  an  ac-  same   effect   where   the   application 

tion   of  interpleader  will  lie   under  for  interpleader  is  made  by  motion, 

these    facts,    despite    the    contracts  after  action  brought  by  one  of  the 

being    entirely    separate    and    inde-  brokers,    see   Trembly   V.    Marshall, 

pendent,  and  the  brokers  having  no  118  App.  Div.  839,  103  N.  Y.  Supp. 

relations     with     each     other.       See  680;  Myers  v.  Batcheller,  177  App. 

Dardonville  v.  Smith,  133  App.  Div.  Div.  47,  163  N.  Y.  Supp.  688. 
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which  one  is  therefore  entitled  to  be  paid  the  commission 
therefor. 

[VIII.  That  the  defendant  Y.  Z.  has  heretofore  brought 
an  action  against  plaintiff  in  the  Court  to  recover 

from  the  plaintiff  the  commission  claimed  by  him  to  have 
been  earned  by  effecting  such  sale.] 

IX.  That  plaintiff  does  not  dispute  that  he  owes  a  com- 
mission of  dollars  to  one  of  the  defendants,  but  is 
unable  to  safely  determine  which  one  has  actually  earned 
the  same;  that  plaintiff  is  ready  and  willing,  and  hereby 
offers,  to  pay  the  amount  of  said  commission  into  court 
subject  to  such  disposition  thereof  as  the  court  may  direct. 

Wherefore,  plaintiff  demands  judgment  that  the  de- 
fendants be  required  to  interplead  concerning  their  respec- 
tive claims  to  said  commission;  that  plaintiff  be  permitted  to 
pay  the  amount  thereof  into  court,  and  that  upon  such  pay- 
ment plaintiff  be  discharged  from  any  further  liability  to  the 
defendants,  or  either  of  them,  on  account  of  said  employ- 
ment and  sale,  [that  the  defendant  Y.  Z.  be  enjoined  from 
further  prosecuting  his  said  action  against  plaintiff]  and 
for  such  other  and  further  relief  as  may  be  just. 

1650.  By  Bailee,  Impleading  Rival  Claimants  who  have 
brought  Replevin  Actions.8 

I.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  Y.  Z.  delivered  to  plaintiff  certain  furs  con- 
sisting of  [state],  for  storage;  that  plaintiff  has  since  retained 
and  still  retains  the  said  furs. 

II.  That  after  plaintiff  had  received  said  furs,  and  on  or 
about  the  day  of  ,  19  ,  the  defendant 
W.  X.  notified  plaintiff  that  he  was  the  owner  thereof,  and 
demanded  their  surrender  to  him;  that  said  defendant  W.  X. 
notified  plaintiff  that  said  furs  had  been  stolen  from  him. 

8  From  Altman  &  Co.  v.  Comstock,  presented,  and  granted  a  temporary 

165  App.  Div.  160,  150  N.  Y.  Supp.  injunction  restraining   the  prosecu- 

662,   where   the   court  held  that  a  tion  of  the  replevin  actions. 
prima  facie  case  of  interpleader  was 
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III.  That  thereafter  and  on  or  about  the  day 
of  ,  19  ,  said  defendant  W.  X.  duly  commenced 
an  action  against  plaintiff  in  the  Court  to  replevin 
said  furs;  that  said  action  is  still  pending. 

IV.  That  thereafter  and  on  or  about  the  day  of 

,19    ,  the  defendant  Y.  Z.  duly  commenced  an 
action  of  replevin  to  recover  said  furs  against  plaintiff. 

V.  That  plaintiff  is  ignorant  of  the  respective  rights  of 
the  defendants  to  said  property,  and  is  indifferent  between 
them,  and  is  ready  and  willing  to  deliver  it  to  whomever 
this  court  may  direct;  that  this  action  is  brought  in  good 
faith,  and  without  collusion  with  either  of  the  defendants. 

Wherefore,  plaintiff  demands  judgment  that  the  de- 
fendants be  restrained  from  further  prosecuting  said  actions 
of  replevin;  [continue  as  in  Form  1646]. 

1651.  By  Warehouseman.9 

[Under  N.  Y.  Gen.  Bus.  Law,  §  103.] 

I.  That  the  plaintiff  is  a  warehouseman,  doing  business 
at  in  this  State,  and  as  such  has  on  storage  certain 
personal  property,  consisting  of  rugs,  antiques,  embroideries 
and  other  works  of  art,  inclosed  in  boxes  and  barrels. 

II.  That  such  property  was  deposited  with  plaintiff  by 
the  defendant  Y.  Z.  on  or  about  the  day  of  , 

,19    . 

III.  That  subsequent  thereto  the  defendant  W.  X.  has 
claimed  and  now  claims  to  be  the  owner,  by  virtue  of  an 
assignment  from  the  defendant  Y.  Z.,  and  has  demanded 
possession  from  the  plaintiff,  and  has  threatened  to  hold 
plaintiff  responsible  if  delivery  were  not  made  in  accordance 
with  the  demand. 

IV.  That  the  defendant  R.  S.  also  claims  to  be  the  owner  of 
the  property,  and  has  demanded  the  same  from  the  plaintiff. 

V.  That  the  defendant  S.  T.,  as  sheriff  of  the  county  of 

,  also  claims  to  be  entitled  to  the  possession  of  the 

9  Sustained  in  Manhattan  Storage,  155  App.  Div.  196,  139  N.  Y.  Supp, 
etc.,  Co.  v.  Benguiat  Art  Museum,      1073. 
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property  by  virtue  of  a  warrant  of  attachment  issued  in  an 
action  pending  in  the  Supreme  Court  between  the  defendant 
R.  S.  and  the  defendant  Y.  Z.,  and'  has  levied  upon  said 
property  by  virtue  of  said  warrant  of  attachment,  claiming 
it  to  be  the  property  of  the  defendant  in  said  action. 

VI.  That  there  are  now  pending  several  actions  between 
the  various  defendants  with  reference  to  the  title  and  pos- 
session of  the  goods,  and  that  the  plaintiff  retains  and  has 
possession  of  the  goods  as  a  warehouseman,  and  is  unable  to 
determine  who  is  the  true  owner,  or  to  whom  the  delivery 
should  be  made. 

Wherefore,  plaintiff  demands  judgment,  that  the  de- 
fendants be  required  to  interplead  concerning  their  respec- 
tive claims  to  the  property;  that  a  receiver  be  appointed, 
and  that  the  plaintiff  be  discharged  from  further  liability 
upon  delivering  the  property  to  him,  and  for  such  other 
and  further  relief  as  may  be  just,  with  the  costs  of  this  action. 

1652.  Plaintiff  the  Owner  of  Realty  on  Which  Liens  have 
been  Filed,  and  who  Owes  a  Balance  to  Contractor.10 

I.  That  the  said  plaintiff  is  indebted  to  the  defendant 
[name],  a  domestic  corporation,  in  the  sum  of  dollars, 
balance  due  upon  a  certain  contract  for  [state  briefly];  that 
said  improvements  have  been  made  upon  the  plaintiff's 
premises  known  as  [state]. 

II.  That  the  other  defendants  herein  by  reason  of  their 
dealings  with  the  said  defendant  company,  claim  the  entire 
sum  of  dollars  as  follows:  the  defendants  W.  X. 
and  Y.  Z.  claim  the  sum  of  dollars  by  virtue  of 
mechanics'  liens  filed  on  the  day  of  ,  19  , 
against  plaintiff's  said  property;  the  defendant  R.  S.  claims 
the  whole  amount  by  virtue  of  an  alleged  assignment  to 
him  thereof  [etc.,  setting  forth  the  conflicting  claims]. 

10  From  Ed.  Elec.  111.  Co.  v.  Frick  order  restraining  plaintiff  from  dis- 

Co.,  146  App.  Div.  605,  131  N.  Y.  posing  of  the  fund,  should  be  per- 

Supp.  125,  where  it  was  held  that  a  mitted  to  intervene, 
judgment  creditor,  with  a  third  party 
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III.  That  plaintiff  is  unwilling  and  wholly  unable  to  de- 
cide and  determine  the  respective  rights  of  the  defendants  in 
said  amount  so  owed  by  plaintiff  to  said  defendant  company. 

IV.  That  plaintiff  is  indifferent  between  the  various  de- 
fendants, and  that  this  action  is  brought  without  collusion 
with  any  defendant. 

Wherefore,  plaintiff  demands  judgment  that  the  de- 
fendants be  required  to  interplead  together  and  among 
themselves  concerning  their  respective  claims  to  said  moneys; 
that  the  plaintiff  be  permitted  to  pay  the  amount  of  the  said 
debt  into  court;  that,  upon  such  payment  into  court,  the 
mechanics'  liens  filed  by  the  defendants,  W.  X.  and  Y.  Z., 
be  discharged  of  record  and  the  plaintiff  be  discharged  from 
any  further  liability  to  any  of  the  parties  of  this  action  on 
account  of  the  said  contract,  and  the  moneys  payable 
thereon,  and  for  such  other  and  further  relief  as  to  the  court 
may  seem  just  and  proper. 

1653.  Supplemental  Complaint,  after  Order  of  Interpleader 
Substituting  Adverse  Claimant  in  Place  of  Original 
Defendant.11 

[Under  N.  Y.  Code  Civ.  Pro.,  §  820.] 12 
[Commencement  as  in  Form  18,  page  15.] 

I.  [Set  forth  the  cause  of  action  as  in  the  original  complaint 
against  the  one  first  made  defendant;  the  original  complaint 
may  usually  be  repeated  verbatim,  substituting  the  name  of  the 
debtor  wherever  he  was  therein  designated  as.  the  defendant] 

II.  That  this  action  was  originally  brought  by  plaintiff 
against  said  [original  defendant],  for  the  recovery  of  said  sum 
of dollars  under  and  in  pursuance  of  the  facts  herein- 

11  Adapted  from  pleadings  in  Von  raised  upon  the  supplemental  com- 

Sohuckman  v.  Heinrich,   182  N.  Y.  plaint,  after  an  order  of  interpleader, 

538;  Oliner  v.  Goldenberg,  168  App.  it  is  an  action  in  equity.     Windecker 

Div.  874,  154  Supp.  612;  Windecker  v.  Mutual  Life  Ins.  Co.,  supra. 

v.   Mutual   Life   Ins.   Co.,    12   App.  12A  statutory  substitute  for  the 

Div.  73,  43  N.  Y.  Supp.  358;  Hirsch  action  of  interpleader,  and  governed 

v.  Mayer,  165  N.  Y.  236.  by  the  same  principles.     Windecker 

Whatever  the   action   may   have  v .  Mutual  Life  Ins.  Co.,  supra. 
originally  been,  after  the  issues  are 
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before  set  forth ;  that  thereafter,  and  on  or  about  the 
day  of  >  19     ,  on  the  application  of  said  [original 

defendant]  an  order  was  duly  granted  and  entered  herein 
directing  that  on  payment  into  court  by  said  [original  de- 
fendant] of  the  sum  of  dollars  to  the  credit  of  this 
action  within  days  from  the  entry  of  said  order, 
the  defendant  herein  [name]  be  substituted  as  defendant  in 
•  this  action  in  the  place  and  stead  of  said  [original  defendant, 
and  that  said  [original  defendant]  be  stricken  out  as  a  party 
defendant  and  be  discharged  of  liability  to  either  this  plain- 
tiff or  to  the  present  defendant,  by  reason  of  [briefly  refer  to 
character  of  liability  in  discharge  of  which  the  payment  into 
court  was  made]. 

III.  That  the  said  sum  of  money  so  ordered  to  be  de- 
posited by  said  [original  defendant]  was  thereafter  deposited 
as  directed  in  and  by  said  order  and  remains  in  court  to  the 
credit  of  this  action  and  subject  to  the  direction  of  the  court 
to  be  given  herein. 

IV.  That  thereafter,  and  on  or  about  the  day 
of  ,  19  ,  the  present  defendant  herein  [name] 
duly  appeared  in  this  action  by  attorney. 

V.  That  the  defendant  [name],  so  as  aforesaid  substituted 
as  defendant  herein,  claims  the  right  to  receive  the  aforesaid 
sum  of  money  so  deposited  on  the  alleged  ground  that  [state 
briefly  the  character  of  defendant's  claim,  and  negative  its 
truth — or  if  not  sufficiently  known,  but  that  the  grounds  for 
such  claim  cannot  be  alleged  by  plaintiff  herein  for  want 
of  sufficient  information  concerning  the  same.]  13 

VI.  That  plaintiff  is  entitled  to  be  paid  the  said  sum  of 
money  so  on  deposit,  by  reason  of  the  facts  hereinbefore  set 
forth,  and  that  the  defendant  is  not  entitled  to  any  portion 
thereof. 

Wherefore,  plaintiff  demands  judgment  that  he  is  en- 
titled to  said  sum  of  dollars,  so  as  aforesaid  de- 

13  Without  an  allegation  that  the  be  demurrable.  Sayer  v.  Beirne,  78 
defendant  makes  a  claim  ad-verse  to  App.  Div.  491,  79  N.  Y.  Supp. 
plaintiff's  right  the  complaint  would      696. 
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posited  in  this  court,  with  all  interest  accrued  and  to  accrue 
thereon,  and  that  the  said  clerk  of  this  court  [or,  the  city 
chamberlain,  or  other  depositary]  be  directed  to  pay  the 
same  to  plaintiff,  and  that  it  be  adjudged  that  defendant  has 
no  right  whatsoever  thereto,  and  that  plaintiff  have  the 
costs  of  this  action  against  defendant,  and  for  such  other 
and  further  relief  as  may  be  just. 

1654.  Supplemental  Complaint,  where  Adverse  Claimant 
has  been  Added  by  Order  of  Court.14 

[Under  N.  Y.  Code  Civ.  Pro.,  §  820.] 

[Commencement  as  in  Form  18,  page  15.] 

[May  properly  frame  the  supplemental  complaint  as  in  sub- 
stitution of  the  original  complaint™  and  include  therein  all  the 
allegations  contained  in  the  original  complaint  with  reference 
to  the  then  defendant,  in  addition  thereto,  may  allege:] 

That  this  action  was  originally  brought  by  plaintiff  against 
the  defendant  [name],  and  that  the  original  complaint  then 
served  contained  all  of  the  allegations  hereinbefore  set  forth 
and  substantially  as  herein  alleged;  that  after  the  service 
of  said  original  complaint,  the  defendant  [original  defendant] 
duly  applied  to  this  court  for  an  order  adding  the  defendant 
[name]  as  a  defendant  in  this  action,  and  that  such  proceed- 
ings-were thereafter  had  that  on  the  day  of  , 
19  ,  an  order  was  duly  made  and  entered  in  this  action  add- 
ing said  [name]  as  a  defendant  herein,  and  directing  that  the 
summons  be  deemed  amended  accordingly;  that  thereafter 
said  defendant  [name]  duly  appeared  herein  by  attorney. 

[Continue  substantially  as  in  paragraphs  V  and  VI  of 
Form  1653.] 

Wherefore  [etc.,  demand  of  judgment;  adapt  from  Form 
1653.] 

14  Where    the    original    defendant  15  The   Code   (§  544)   permits   the 

disputes  his  liability,  in  whole  or  in  supplemental  pleading  to  be  served 

part,  he  may  under  §  820  of  the  Code  in  place  of  the  former  pleading,  and 

secure  an  order  interpleading  an  ad-  this  will  usually  be  the  more  practical 

verse  claimant  as  an  additional  de-  course   under   the   circumstances   in 

fendant.  order  to  avoid  eonfusion. 
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I.  TO  IMPRESS  AND  ENFORCE  A  TRUST 

1665.  To  Hold  Defendant  as  a  Trustee  Ex  Maleficio, 
and  to  Compel  an  Accounting  by  Him  for  Money  or 
Property  Received  by  Him  with  Knowledge  of 
Wrongful  Diversion. 

[Complaint  sustained  in  Tucker  v.  Weeks,  177  App.  Div. 
158,  163  N.  Y.  Supp.  595;  Mann  v.  Benedict,  47  App.  Div. 
173,  62  N.  Y.  Supp.  259.]  x 

I.  That  on  or  about  the  day  of  ,  19  , 
one  M.  N.  was  duly  appointed  plaintiff's  general  guardian, 
by  the  surrogate  of  the  county  of  ;  that  plaintiff 
was  then  an  infant  of  the  age  of  years;  that  said 
M.  N.  duly  qualified  as  such  general  guardian  and  entered 
upon  the  duties  of  his  said  trust. 

II.  That  as  such  general  guardian  said  M.  N.  received 
the  sum  of  dollars,  which  said  sum  was  by  him  de- 
posited in  his  name  as  general  guardian  of  plaintiff  in  the 

Savings  Bank  of 

III.  That  on  or  about  the  day  of  ,  19  , 
said  M.  N.  purchased  of  the  defendant  certain  real  property 
belonging  to  the  defendant,  in  the  [City]  of  ,  in  the 
county  of  ,  particularly  described  as  follows  [de- 
scription as  in  deed]. 

IV.  That  upon  the  purchase  of  the  said  premises  said 
M.  N.  paid  to  the  defendant  the  sum  of  dollars  out 

1  The  facts  as  presented  in  the  form  arisen,  the  terms  of  such  agreement, 

are  somewhat  changed  and  simpli-  and    whether    written    or    oral,    or 

fied;   the   court  in   the   Mann   case  partly  oral  and  partly  written,  and 

held  that  an  equitable  lien  to  the  when    plaintiff    made    demand    for 

amount  of  the  diverted  trust  fund  payment  which  was  refused.     Dris- 

was  established.  coll  v.  Hammill,  162  App.  Div.  475, 

Where  the  action  was  brought  147  N.  Y.  Supp.  508. 
against  the  representatives  of  a  de-  To  allege  that  defendant  has  re- 
ceased,  to  establish  and  enforce  an  ceived  funds  which  he  holds  in 
alleged  trust,  the  court  considered  trust  for  plaintiff  is  a  mere  legal 
that  the  complaint  should  show  with  conclusion  in  the  absence  of  the 
certainty,  the  amount  of  the  trust  facts  establishing  the  trust.  Bin- 
fund  and  the  precise  agreement  out  kowski  v.  Moskiewitz,  144  App. 
of   which   it   was   claimed   to   have  Div.  161,  128  N.  Y.  Supp,  803. 
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of  the  funds  so  on  deposit  and  belonging  to  his  said  trust  as 
general  guardian  for  plaintiff;  that  the  defendant  knew  that 
said  moneys  so  paid  to  him  by  said  M.  N.  were  a  part  of  the 
trust  funds  in  his  hands  as  such  general  guardian,  and  knew 
that  such  payment  thereof  to  him  was  a  wrongful  diversion 
of  such  funds. 

[V.  That  as  security  for  a  part  of  the  purchase  price  of 
said  premises,  said  M.  N.  made  and  delivered  to  defendant 
a  mortgage  to  secure  the  payment  of  the  sum  of 
dollars;  that  subsequently  and  on  or  about  the  day 

of  ,  19     ,  defendant  commenced  an  action  to  fore- 

close said  mortgage,  and  such  proceedings  were  thereafter 
had  in  said  action  that  a  final  judgment  of  foreclosure  and 
sale  was  duly  granted  and  entered;  that  a  sale  of  said  prem- 
ises under  said  judgment  was  had  on  the  day  of 
,19  ,  at  which  sale  the  defendant  bid  in  the 
property,  and  thereafter  and  on  or  about  the  day 
of               ,  19     ,  received  the  referee's  deed  thereof. 

VI.  That  the  defendant  entered  into  possession  under 
said  referee's  deed,  and  now  holds  possession  thereunder.] 

VII.  That  plaintiff  has  not  received  from  said  M.  N. 
any  portion  of  said  sum  of  dollars,  so  as  aforesaid 
wrongfully  diverted  and  paid  to  defendant  on  account  of 
the  purchase  price  of  said  premises;  that  said  M.  N.  [has 
died  and  his  estate]  is  insolvent,  and  all  the  funds  in  his 
hands  as  guardian  aforesaid  have  been  spent,  dissipated 
and  lost  by  him. 

Wherefore,  plaintiff  demands  judgment,  that  the  de- 
fendant account  for  the  moneys  received  by  him  from  said 
M.  N.,  [and  that  the  amount  thereof  be  adjudged  a  lien 
and  charge  upon  said  premises  in  the  possession  of  the  de- 
fendant, that  said  premises  be  sold  to  satisfy  said  lien,]  and 
that  plaintiff  have  such  other  and  further  relief  as  may  be 
just,  with  the  costs  of  this  action. 
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1656.  To  Impress  a  Trust  upon  Property  Received  under 
Promise  to  Pay  a  Sum  to  Plaintiff,2  or  Received 
through  Influence  of  Confidential  Relation.3 

[Complaint  sustained  in  Ahrens  v.  Jones,  169  N.  Y.  555.] 

I.  [Allege  prior  ownership  of  properly  by  grantor  or  testator.] 

II.  That  on  or  about  the  day  of  ,  19  , 
said  [decedent,  being  sick  and  desirous  of  disposing  of  his 
property  before  he  died]  conveyed  to  the  defendant,  who 
was  [his  wife],  the  aforesaid  premises,  by  deed  dated  on  said 
day,  and  recorded  [etc.]. 

III.  That  at  the  time  of  the  execution  and  delivery  of 
said  deed  by  said  [decedent],  it  was  expressly  understood 
and  agreed  between  the  parties  thereto,  and  as  a  part  of  the 
consideration  for  said  deed  and  as  a  condition  upon  which 
the  same  was  made  and  delivered,  that  defendant  should 
pay  to  plaintiff  [who  is  the  daughter  of  said  deceased],  the 
sum  of  dollars,  and  which  said  sum  defendant 
promised  and  agreed  to  pay. 

IV.  That  thereafter  said  [decedent]  died,  that  since  his 
death  plaintiff  has  requested  defendant  to  pay  to  her  the 
said  sum  of  dollars,  but  defendant  refuses  and  neg- 
lects either  to  pay  said  sum,  or  to  secure  the  future  payment 

2  An  action  at  law  would  undoubt-  eral  principle  that  a  person  securing 
edly  lie  upon  defendant's  promise;  title  to  property  through  the  in- 
the  theory  of  this  equitable  action  fluence  of  a  confidential  relation  will 
is  rather  the  raising  and  enforcing  be  held  as  a  trustee  and  compelled 
of  a  claim  in  the  nature  of  a  vendor's  to  faithfully  perform  the  conditions 
lien  than  to  impress  a  trust.  It  is  accompanying  the  transfer  of  title, 
not,  however,  strictly  an  action  to  In  McClellan  v.  Grant,  83  App.  Div. 
foreclose  a  vendor's  lien.  See  Zeiser  599,  82  N.  Y.  Supp.  208,  aff'd  181 
u.  Cohn,  207  N.  Y.  407.  Under  the  N.  Y.  581,  the  complaint  charged 
circumstances  shown,  equity  will  de-  that  defendant  had  been  the  de- 
clare the  defendant  a  trustee  ex  ceased's  spiritual  adviser,  and  that 
malejicio,  and  although  the  trust  the  conveyance  to  him  was  made  on 
will  not  affect  the  deed,  payment  to  the  agreement  that  it  should  be 
plaintiff  will  be  compelled  out  of  the  conveyed  to  plaintiff  if  he  returned, 
property.  Ahrens  v.  Jones,  169  N.  Y.  See  Form  1660  for  complaint  to 
555.  enforce    a    testamentary    trust    for 

3  In  Goldsmith  v.  Goldsmith,  145  plaintiff's  support. 
N.  Y.  313,  the  court  states  the  gen- 
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thereof,  or  to  do  anything  whatever  in  relation  thereto,  and 
claims  that  she  is  under  no  obligation  to  fulfil  said  promise 
and  holds  said  property  free  from  any  claim  by  plaintiff; 
that  defendant  has  no  other  property  or  means  to  pay  said 
sum  of  dollars,  except  said  premises  of  which  she 

is  now  possessed  and  from  which  she  is  receiving  the  rents 
and  profits. 

Wherefore,"  plaintiff  demands  judgment  that  said  sum 
of  dollars  be  declared  a  lien  upon  the  said  premises, 

that  said  premises  be  sold  under  the  direction  of  the  court 
and  that  out  of  the  proceeds  of  said  sale,  after  deducting 
the  expenses  thereof,  said  sum  of  dollars,  together 

with  the  costs  of  this  action,  be  paid  to  plaintiff,  and  that 
plaintiff  have  such  other  and  further  relief  as  may  be  just. 

1657.  By  Creditors  against  One  Purchasing  Assets  of 
Debtor  Under  Agreement  Inducing  Them  to  With- 
hold Bidding.1 

[Complaint  sustained  in  Lilienthal  v.  Betz,  185  N.  Y.  153.] 
[Commencement  as  in  Form  19.] 

I.  [7/  debtor  was  a  corporation,  allege  corporate  capacity,  as 
in  Form  44;  if  the  defendant  purchaser  was  an  officer,  or  direc- 
tor, also  allege  that  fact] 

II.  [Allege  debt  owing  to  plaintiff  by  the  debtor,  as  in  an 
action  against  him  or  it.] 

4  The   court  held  that  under  the  fendant  where  their  claims  have  not 

circumstances  disclosed  by  the  com-  been  reduced  to  judgment, 
plaint  the  plaintiff  was  entitled  to  a  In  Zeiser  v.  Cohn,  207  N.  Y.  407, 

judgment  that  the  defendant  holds  plaintiff  established  that  as  a  part 

the  property  impressed  with  a  trust  consideration  for  the  debtor's  con- 

for  the  payment  of  the  just  claims  veyance  to  defendant's  testator,  the 

against    the    dissolved    corporation.  latter  had  expressly  agreed  to  pay 

It  was  also  held  that  the  receiver,  plaintiff's   claim;    it   was   held    that 

having  accounted  and  having  been  plaintiff   might  maintain   an   action 

discharged,    was    not    a    necessary  to  -impress  a  vendor's   lien   on   the 

party  to  the  action.  land,  and  that  the  fact  that  an  action 

Where  the  debtor  corporation  is  at  law  might  also  have  been  main- 
still  in  existence,  or  where  the  debtor  tained  on  the  promise  did  not  pre- 
is  a  natural  person,  the  creditors  vent  a  court  of  equity  taking  juris- 
should  make  the  debtor  a  party  de-  diction  and  enforcing  the  lien. 
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III.  That  on  or  about  the  day  of  ,  19  , 
said  [debtor]  was  the  owner  of  the  following  described  prop- 
erty [description]. 

IV.  [Show  method  of  defendant's  acquisition  of  the  property; 
in  the  precedent,  the  allegations  continued  as  follows:]  That 
said  premises  were  at  said  time  incumbered  by  a 
mortgage  given  to  secure  the  sum  of  dollars; 
that  the  fair  value  of  said  premises  at  that  time  and  at 
the  time  of  the  sale  thereof  was  the  sum  of  at  least 
dollars. 

V.  That  on  or  about  said  day,  by  reason  of  the  non- 
payment of  interest  on  said  mortgage,  an  action  to  fore- 
close the  same  was  commenced,  and  that  thereafter  such 
proceedings  were  had  in  said  action  that  on  the  day 
of  ,  19  ,  a  final  judgment  of  foreclosure  and  sale 
of  said  premises  was  duly  entered  in  said  action. 

VI.  [In  the  precedent,  proceedings  for  the  voluntary  dissolu- 
tion of  the  debtor  corporation  were  also  alleged  to  have  been 
taken,  and  to  have  resulted  in  a  final  order  dissolving  the  cor- 
poration and  appointing  a  permanent  receiver.] 

VII.  That  prior  to  the  sale  of  the  said  mortgaged  premises 
under  said  judgment  of  foreclosure,  the  defendant  repre- 
sented to  the  creditors  of  said  corporation,  including  plain- 
tiffs, that  [the  said  dissolution  proceedings  were  part  of  a 
general  plan  for  the  reorganization  of  said  corporation,  and 
that]  he  would  purchase  said  property  at  such  foreclosure 
sale  and  as  a  part  consideration  therefor  would  assume  and 
would  undertake  to  pay  the  debts  of  said  corporation;  that 
such  representations  were  made  by  defendant  with  intent 
to  induce  the  creditors  of  said  corporation,  including  plain- 
tiff, to  refrain  from  [making  themselves  parties  to  the  dis- 
solution proceedings  and  to  refrain  from]  organizing  or 
combining  for  the  protection  of  their  interests,  and  to  re- 
frain from  bidding  upon  the  sale  of  said  mortgaged  property; 
that  by  means  of  such  representations  the  creditors  of  said 
corporation,  including  plaintiff,  were  lulled  into  a  fancied 
sense  of  security,  and  were  induced  to  and  did  forego  all 
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efforts  to  have  the  property  of  said  corporation  realize  its 
fair  value  when  offered  for  sale  under  said  judgment  of  fore- 
closure. 

VIII.  That  on  the  day  of  ,  19  ,  said 
mortgaged  property  was  sold  to  defendant  under  said  judg- 
ment for  the  sum  of  •  dollars,  and  a  deed  therefor 
was  subsequently  duly  executed  and  delivered  to  defend- 
ant who  is  now  in  possession  of  said  premises  and  receiving 
the  rents  and  profits  thereof;  that  a  deficiency  judgment 
for  dollars  was  entered  against  said  corporation  in 
said  foreclosure  action. 

IX.  [That  all  of  the  other  assets  of  said  corporation  have 
been  duly  disposed  of  by  said  receiver,  and  he  has  accounted 
therefor  and  has  been  discharged  as  receiver;  that  plaintiff 
received  from  said  receiver  a  payment  of  dollars 
on  account  of  his  aforesaid  claim,  and  as  his  proportionate 
share  of  the  net  amount  realized  by  said  receiver  for  distri- 
bution among  its  creditors,  leaving  unpaid  on  plaintiff's 
said  claim  the  sum  of  dollars,  with  interest  ac- 
cruing since                ,  19     .] 

X.  That  defendant  has  repudiated  his  said  agreement 
and  has  refused  to  pay  the  debts  of  said  [debtor],  and  claims 
to  hold  said  property  free  from  any  claim  on  the  part  of 
said  creditors  including  plaintiff. 

Wherefore,  plaintiff  demands  judgment  that  the  said 
real  property  be  declared  impressed  with  a  trust  for  the 
benefit  of  the  creditors  of  said  [debtor]  and  that  defendant 
holds  said  property  as  trustee  for  said  creditors;  that  said 
property  be  sold,  and  that  from  the  proceeds  of  sale  the 
debts  of  said  [debtor]  be  paid;  that  plaintiff's  claim  be  estab- 
lished at  the  amount  of  dollars,  with  interest  from 
the  day  of  ,  19  ;  that  in  case  the  proceeds 
of  such  sale  are  insufficient  to  pay  all  the  debts  in  full,  and 
defendant  account  to  said  creditors  for  the  rents  and  profits 
received  by  him  from  said  property;  and  that  plaintiff  have 
such  other  and  further  relief  as  may  be  just,  with  the  costs 
of  this  action. 
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1658.  To  Impress  a  Trust  upon  Savings  Bank  Deposit.5 

I.  [Allege  corporate  character  of  defendant  savings  bank, 
as  in  Form  44-] 

II.  That  on  or  about  the  day  of  ,  19  , 
[in  the  presence  and  with  the  assent  of  plaintiff]  one  M.  N., 
[who  was — state  relationship,  if  any — of  plaintiff]  deposited 
with  the  defendant  bank  for  the  benefit  of  and  in  trust  for 
plaintiff  the  sum  of  dollars,  and  at  the  same  time 
and  pursuant  to  his  directions  said  M.  N.  received  from 
said  bank  its  pass  book  No.  reading  "M.  N.,  in  trust 
for  A.  B."  [plaintiff]. 

III.  [7/  according  to  fact:]  That  thereafter  and  on  or  about 
the  day  of  ,  19  ,  said  M.  N.  delivered  said 
pass  book  to  plaintiff,  who  has  ever  since  been  and  is  now 
in  possession  thereof. 

[Or  if  pass  book  was  not  delivered  to  plaintiff,  or  deposit  made 
in  his  presence:]  That  thereafter  and  on  or  about  the 
day  of  ,  19    ,  said  M.  N.  notified  plaintiff  that  he 

had  deposited  said  sum  in  said  bank  in  trust  for  plaintiff. 

IV.  That  thereafter  and  on  or  about  the  day  of 

,  19     ,  said  M.  N.  died;  [allege  appointment  of  de- 
fendant representative,  as  in  Forms  63  or  64]- 

V.  That  said  sum  still  remains  on  deposit  in  the  defend- 
ant bank,  and  in  the  same  form  as  originally  deposited,  and 
interest  thereon  has  since  accumulated  amounting  to  about 

dollars.6 

6  Adapted  from  the  complaint  in  in  Matter  of  Totten,  179  N.  Y.  112. 

Matthews  v.  Brooklyn  Savings  Bank,  The  rights  under  such  a  deposit  are 

208  N.  Y.  508,  where  plaintiff  was  properly    the    subject    of    equitable 

defeated  on  the  merits,  it  appearing  cognizance,    and   an   action   will  he 

that    the    one    making   the    deposit  against   the   bank   and   the   trustee 

had  retained  possession  of  the  pass  or  his  estate,   to   determine  whether 

book  and  had  had  the  deposit  trans-  the  trust  exists  and  should  be  en- 

f erred  to   his   own  name;   this  was  forced.     Hemmerich  v.  Union  Trust 

held  to  be  a  revocation  of  the  trust,  Co.,  205  N.  Y.  366. 
as  originally  created.     The  charac-   "      6  This  fact  may  be  of  itself  suf- 

ter  and  effect  of  deposits  in  trust,  ficient   without  either   allegation  in 

under  the  conditions  shown  in  the  paragraph  III.    See  cases,  supra. 
precedent,   is  exhaustively  reviewed 


Actions  Relating  to  Trusts  2085 

VI.  That  plaintiff  has  heretofore  demanded  of  said  bank 
payment  to  him  of  said  sum  and  accrued  interest,  but  pay- 
ment thereof  has  been  refused;  that  the  defendant  [repre- 
sentative] makes  some  claim  thereto,  and  has  demanded  of 
said  bank  payment  of  such  sum  and  has  notified  said  bank 
not  to  pay  the  same  to  plaintiff. 

Wherefore,  plaintiff  demands  judgment  that  a  trust  in 
said    sum    of  dollars    and    accruing    interest    was 

created  by  said  M.  N.  for  the  benefit  of  plaintiff  and  be- 
came irrevocable  upon  his  death,  that  said  sum  is  now  the 
property  of  plaintiff  and  that  the  estate  of  M.  N.  has  no 
title  or  right  thereto,  that  the  defendant  bank  be  directed 
to  pay  said  sum  and  all  accrued  interest  to  plaintiff,  and  that 
plaintiff  have  such  other  and  further  relief  as  may  be  just, 
with  the  costs  of  this  action. 

1659.  To  Impress  a  Trust  upon  Property  Purchased  by  a 
Trustee  for  his  Individual  Benefit.7 

I.  [Allege  the  creation  and  character  of  the  trust  which  the 
defendant  undertook,  and  show  that  plaintiff  is  a  beneficiary 
thereunder.] 

II.  [Allege  the  ownership  by  defendant,  in  his  capacity  as 
trustee,  of  the  property  subsequently  acquired  by  him.] 

III.  [Allege  the  circumstances  of  the  defendant's  purchase 
for  his  individual  benefit;  if  the  purchase  was  made  through 
the  medium  of  a  dummy,  may  allege  as  follows:]  That  at  said 
sale  defendant  made  a  bid  in  the  name  of  one  O.  P.  [who 
was  an  employee  of  defendant],  of  the  sum  of  dollars 
for  said  property,  at  which  sum  the  sale  was  made;  that  said 
O.  P.  had  no  interest  in  said  property  or  in  the  purchase  of 
the  same,  but  consented  to  and  did  allow  the  use  of  his  name 
by  defendant  for  the  purpose  of  carrying  out  defendant's 

'  Adapted  from  the  complaint  in  directly    involved.      The    cause    of 

Coley  v.  Tallman,   186  N.  Y.  569,  action  accrues  at  the  time  of  the 

aff'g  107  App.  Div.  445,  95  N.  Y.  purchase    by    the    fiduciary,    even 

Supp.   339,   where  plaintiff  secured  though  the  beneficiary  is  at  the  time 

a  judgment  which  was  affirmed  on  an  infant.     Cahill  v.  Seitz,  93  App. 

appeal,  with  no  question  of  pleading  Div.  105,  86  N.  Y.  Supp.  1009. 
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plan  to  acquire  said  property  for  his  individual  benefit; 
that  defendant  thereafter  furnished  the  money  to  pay  said 
purchase  price,  and  a  deed  of  said  property  was  executed 
in  the  name  of  said  O.  P.  as  grantee  therein,  which  said  deed 
was  recorded  [etc.];  that  subsequently  and  on  or  about  the 
day  of  ,  19    ,  by  deed  dated  on  said  day, 

and  in  pursuance  of  the  aforesaid  plan  on  the  part  of  de- 
fendant to  obtain  said  property  for  his  individual  benefit, 
said  0.  P.  executed  a  deed  thereof  to  the  defendant,  which 
said  deed  was  recorded  [etc.];  that  thereupon  defendant 
became  and  continues  to  be  the  holder  of  the  legal  title  to 
said  premises,  in  his  individual  capacity,  and  since  the 
said  sale  has  been  and  now  is  in  possession  thereof  and 
has  been  and  is  now  receiving  the  rents  and  income  there- 
from. 

IV.  That  plaintiff  has  heretofore  elected  to  disaffirm 
said  sale  to  defendant,  and  has  so  notified  defendant  and 
demanded  that  he  convey  said  premises  to  himself,  as  trustee 
aforesaid;  that  defendant  has  refused  so  to  do,  and  claims 
to  be  the  owner  of  said  premises  free  from  any  claim  or  from 
any  obligation  toward  said  trust. 

Wherefore,  plaintiff  demands  judgment  that  defendant 
be  adjudged  to  have  purchased  and  to  now  hold  said  prop- 
erty as  trustee  for  the  benefit  of  the  aforesaid  trust,  and 
that  he  account  as  such  trustee  for  the  rents,  income  and 
profits  received  therefrom,  and  that  his  account  with  re- 
spect thereto  be  taken;  that  said  property  be  sold,  and  that 
out  of  the  proceeds  there  be  paid  to  defendant  the  net  amount 
of  the  purchase  price  so  as  aforesaid  paid  by  him  for  said 
property,  after  first  deducting  the  amount  of  all  rents,  in- 
come and  profits  received  by  him,  and  that  the  balance  if 
any  of  the  amount  received  upon  such  sale  be  adjudged  to 
be  a  portion  of  the  aforesaid  trust  estate;  [that  defendant 
be  removed  as  trustee  aforesaid,  and  a  successor  appointed 
by  the  court  to  continue  the  administration  thereof;]  that 
plaintiff  have  such  other  and  further  relief  as  may  be  just, 
with  the  costs  of  this  action. 
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1660.  To  Enforce   a  Testamentary  Trust  for  Plaintiff's 
Support. 

[Sustained  in  Collister  v.  Fassitt,  7  App.  Div.  20,  39  N.  Y. 
Supp.  800;  again,  23  App.  Div.  466,  48  N.  Y.  Supp.  792.] 

I,  II.  [Allege  death  of  testator  and  probate  of  will  as  in 
Form  64.] 

III.  That  for  many  years  prior  to  the  death  of  said  [tes- 
tator] this  plaintiff,  who  was  his  [niece],  had  been  a  member 
of  his  family,  and  had  been  educated,  maintained  and 
brought  up  by  him  as  a  member  thereof,  which  relation- 
ship continued  until  the  death  of  the  said  [testator]. 

IV.  That  in  and  by  the  [fourth]  paragraph  of  his  said  will 
the  said  testator  provided  as  follows:  "I  direct  my  wife 
[defendant],  out  of  the  property  hereinafter  given  and  be- 
queathed to  her  by  this  will,  to  use  so  much  thereof  for  the 
benefit  and  support  of  my  niece,  A.  B.,  [plaintiff]  as  my  said 
wife  shall  from  time  to  time,  in  her  discretion,  think  best 
so  to  do."  8 

V.  That  in  and  by  his  said  will  said  [testator]  created  a 
trust  of  ,  dollars,  the  income  of  which  should  be 
paid  to  his  said  wife,  the  defendant  herein,  during  her  life- 
time, and  after  her  death  to  this  plaintiff  to  the  amount  of 

dollars  annually  during  the  term  of  her  natural 
life;  that  said  [testator]  further  made  defendant  his  residuary 
legatee,  whereby,  as  this  plaintiff  is  informed  and  believes, 
the  said  defendant  received  a  very  large  estate,  which  ex- 
ceeded the  sum  of  dollars. 

VI.  That  since  on  or  about  the  day  of  , 
19     ,  the  said  defendant  has  refused  to  make  any  provision 


8  The  court  heM,  that  it  was  the  tes-  enforced   an   agreement   made   in   a 

tator's  intention  to  impose  upon  his  deed  that  the  grantee  would  support 

wife  the  duty  of  supporting  the  plain-  the  grantors,  the  remedy  being  the 

tiff,  leaving  only  the  amount  and  kind  fixing  of  a  proper  amount  to  be  paid 

of  payment  to  her  discretion,  and  that  by  defendant  therefor  and  adjudging 

the  court  could  compel  its  fulfillment  same  to  be  a  lien,  and  directing  a  sale 

in  a  fair  and  reasonable  manner.  in  default  of  defendant's  compliance. 

In  Stehle  v.  Stehle,  39  App.  Div.  See,  also,  Grote  v.  Grote,  121  App. 

440,  57  N.  Y.  Supp.  201,  the  court  Div.  841,  106  N.  Y.  Supp.  986. 
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whatever  for  the  support  of  this  plaintiff,  or  to  pay  her  any- 
thing from  the  amount  received  by  said  defendant  from  the 
estate  of  said  testator,  and  before  that  time,  and  since  the 
day  of  ,  19     ,  or  thereabouts,  the  amounts 

contributed  by  the  said  defendant  to  the  support  of  the 
plaintiff  were  very  meagre,  did  not  exceed  the  sum  of 
dollars  [per  annum],  and  were  totally  insufficient  for  that 
purpose. 

VII.  That  although,  as  plaintiff  has  been  advised,  all 
moneys  or  other  property  received  by  the  defendant  from 
the  estate  of  said  testator  were  imposed  with  a  trust  in 
favor  of  the  plaintiff  for  an  amount  sufficient  for  the  rea- 
sonable and  comfortable  support  of  this  plaintiff,  and  al- 
though this  plaintiff  has  frequently  applied  to  the  said  de- 
fendant and  asked  from  her  an  allowance  out  of  defendant's 
share  of  said  estate,  which  was  charged  therewith,  as  afore- 
said, of  a  sufficient  sum  for  her  reasonable  support  and  main- 
tenance as  provided  for  and  directed  in  said  will,  except  as 
above  stated,  the  defendant  has  refused,  and  still  does  refuse, 
to  make  any  provision  whatever  for  the  support  of  this 
plaintiff,  or  to  advance  or  pay  to  her  any  sum  or  sums  of 
money  whatever  out  of  said  estate  for  that  or  any  purpose, 
but  has  repudiated  the  said  trust  and  has  applied  the  whole 
of  said  estate  to  her  own  use,  and  this  plaintiff  has  been 
compelled  to  and  has  for  a  long  time  earned  her  support 
by  her  own  exertions. 

Wherefore,  this  plaintiff  prays  that  this  court  will  deter- 
mine and  ascertain  what,  under  the  circumstances,  is  a  fair 
and  proper  provision  to  be  made  by  the  said  defendant  for 
the  support  of  this  plaintiff  under  the  provision  of  said  will, 
and  will  adjudge  that  the  said  defendant  has  received  and 
holds  the  property  bequeathed  to  her  in  and  by  said  will  in 
trust,  to  pay  therefrom  to  this  plaintiff  such  sum  as  may 
be  so  determined  to  be  a  fair  and  proper  provision  for  plain- 
tiff's support,  as  aforesaid;  that  said  defendant  may  be 
adjudged  to  pay  the  same  to  this  plaintiff,  and  that  she  may 
also  be  adjudged  to  pay  to  this  plaintiff  an  amount  which 
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shall  equal  the  sums  to  which  this  plaintiff  was  entitled,  as 
aforesaid,  under  the  will  of  said  testator  since  his  death, 
with  interest,  and  that  this  plaintiff  have  such  other  and 
further  relief  in  the  premises  as  may  be  just  and  equitable, 
with  the  costs  and  disbursements  of  this  action. 

1661.  To  Impress  a  Trust  upon  Funds  Fraudulently  Taken 
from  Plaintiff  and  Deposited  in  Banks  and  Invested 
in  Property.9 

I.  [Allege  corporate  capacity  of  any  party,  as  in  Form  44.} 

II.  That  from  about  the  day  of  ,  19.  , 
to  the  day  of  ,  19  ,  and  during  the  whole 
of  the  said  period  of  time,  the  defendant,  Y.  Z.,  was  em- 
ployed by  the  plaintiff  as  a  [ferry  master],  and  as  such, 
during  that  period,  it  became  and  was  the  duty  of  said  de- 
fendant to  collect  and  receive  for  and  on  account  of  plaintiff 
[ferriage  or  tolls  from  persons  crossing  or  using  the  ferries  of 
said  plaintiff] ;  that  it  was  the  further  duty  of  said  defendant 
each  and  every  day  to  faithfully  pay  over  to  the  above- 
named  plaintiff,  on  the  same  day. that  the  defendant  re- 
ceived the  same,  all  moneys  on  such  day  received  by  him 
for  [tolls  or  ferriage]  as  aforesaid,  and  to  render  to  the  above- 
named  plaintiff  a  just  and  true  account  of  the  same. 

III.  That  at  divers  times  between  the  said  day 
of  ,  19  ,  and  the  day  of  ,  19  , 
the  defendant,  Y.  Z.,  as  such  [ferry  master],  as  aforesaid, 
received  from  a  large  number  of  persons  large  sums  of 
money,  to  wit,  more  than  dollars,  in  payment  of 
said  [tolls  or  ferriage  from  persons  crossing  or  using  the 
ferries  of  said  plaintiff],  which  said  moneys  so  received  by 
the  said  defendant  were  the  property  of  the  plaintiff. 

IV.  That  plaintiff  is  unable  to  state  the  full  and  exact 
amount  of  said  moneys,  the  property  of  the  plaintiff,  so  re- 
ceived by  the  defendant,  for  the  reason  that  the  defendant 
falsely,  fraudulently  and  willfully  so  kept  his  accounts  and 

9  Action  sustained  in  Brooklyn  Ferry  Co.  v..  Moore,  102,  N.  Y.  667. 
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altered  the  same  that  the  various  items  making  up  the  said 
amount  do  not  at  all  appear  therein;  that  the  said  defendant 
has  falsely,  fraudulently  and  willfully  retained  and  con- 
verted to  his  own  use  a  large  portion  of  the  said  moneys, 
and  omitted  to  make  or  cause  to  be  made  in  his  said  ac- 
counts any  record  or  entry  thereof,  and  that,  as  to  the  items 
making  up  the  said  account,  the  same  are  wholly  within  the 
knowledge  of  the  defendant,  and  appear  exclusively  in 
certain  books  and  written  memoranda  in  the  possession  of 
defendant,  and  which  he  wrongfully  withholds  from  plain- 
tiff. 

V.  That,  although  often  requested  before  the  commence- 
ment of  this  action,  the  said  defendant  has  refused,  and  still 
refuses,  to  account  to  and  with  the  plaintiff  respecting  the 
said  moneys  so  received  by  him,  and  has  refused,  and  still 
does  refuse,  to  pay  over  the  said  moneys  to  the  plaintiff  so 
retained  by  him,  and  the  defendant  is,  by  reason  of  the 
premises,  indebted  to  this  plaintiff  in  an  amount  exceeding 

dollars. 

VI.  That  the  defendant  Y.  Z.,  in  violation  of  his  duties 
as  such  [ferry  master]  and  to  the  great  injury  of  this  plain- 
tiff, wrongfully,  willfully  and  fraudulently  neglected  and 
refused  to  pay  over  the  said  money  to  the  said  plaintiff  at 
the  times  and  in  the  manner  he  was  bound  to  do;  and  the 
defendant  wrongfully,  willfully  and  fraudulently,  during 
the  period  of  time  aforesaid,  converted  to  his  own  use  a 
large  portion  of  the  said  moneys  so  received  by  him  in  pay- 
ment of  [tolls  or  ferriage],  to  wit,  the  sum  of  dollars 
and  upward,  and  the  said  defendant  deposited  the  same  in 
his  own  name  [and  in  the  name  of  his  mother,  the  defendant 
W.  Z.]  and  as  his  own  property,  in  the  defendant  banks, 
and' other  moneyed  institutions  in  the  city  of  ,  and 
also  purchased  certain  real  estate  therewith  in  the  said  city 
of 

VII.  That  all  and  singular  the  said  amount  so  as  aforesaid 
received  by  the  defendant  Y.  Z.,  and  retained  and  wrong- 
fully converted  by  him  and  used  in  the  purchase  of  property 
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as  hereinafter  mentioned,  or  deposited  in  said  banks,  was 
and  is  the  property  of  plaintiff,  and  the  said  defendant  has 
never  paid  over  to  the  plaintiff  or  to  its  use  any  part  thereof. 

VIII.  That  the  plaintiff  is  ignorant  of  the  particulars  of 
the  said  several  items  and  amounts  so  retained  and  con- 
verted and  used  by  said  defendant  Y.  Z.,  as  aforesaid,  except 
to  a  partial  extent,  and  that  the  said  defendant  has  full 
knowledge  and  means  of  knowledge  thereof,  and  unlawfully 
and  willfully  and  fraudulently  keeps  the  plaintiff  in  ignorance 
thereof  as  aforesaid,  and  has  refused,  and  still  refuses,  to 
account  or  to  make  discovery  concerning  the  same,  though 
often  requested  by  the  plaintiff  so  to  do. 

IX.  That  during  the  period  of  time  aforesaid  the  said 
defendant  Y.  Z.,  in  violation  of  his  duties  and  trusts  as 
[ferry  master]  as  aforesaid,  and  with  intent  to  convert  to 
his  own  use  the  moneys  so  retained  by  him,  and  divert  them 
from  plaintiff,  wrongfully,  willfully  and  fraudulently  used 
and  employed  the  same  in  the  purchase  in  his  own  name, 
and  without  the  consent  or  knowledge  of  the  plaintiff,  of  a 
large  amount  of  real  property,  situate  in  the  city  of  , 
and  in  depositing  the  same  in  said  defendant  banks  and 
other  moneyed  institutions  situate  in  the  said  city  of  , 
and  in  making  other  investments  and  dispositions  thereof 
in  his  own  name;  that  the  said  defendant  wrongfully,  will- 
fully and  fraudulently  secretes  and  conceals  from  plaintiff 
the  specific  mode,  manner  and  circumstances  of  such  fraudu- 
lent use  and  employment  of  the  said  moneys,  and  the  prop- 
erty into  which  the  same  are  traceable,  except  as  hereinafter 
stated,  and  that  unless  a  discovery  thereof  be  compelled  in 
this  action,  the  plaintiff,  being  ignorant  thereof,  may  be 
unable  to  trace  and  may  be  compelled  to  lose  a  large  portion 
of  said  moneys. 

X.  That* at  divers  times  between  the  said  day 

of  ,   19     ,  and  the  day  of  ,   19     , 

the  defendant  Y.  Z.,  in  violation  of  his  said  trust,  and  with 
intent  to  convert  to  his  own  use  the  said  moneys,  and  divert 
them  from  plaintiff,  and  without  the  plaintiff's  knowledge 
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or  consent,  wrongfully,  willfully  and  fraudulently  used  said 
moneys  in  purchasing  therewith,  and  with  the  proceeds 
thereof,  certain  lots,  pieces  or  parcels  of  land,  situate,  lying 
and  being  in  the  city  of  ,  and  thereupon  procured 

and  received  deeds  of  conveyance,  in  fee  simple  absolute, 
in  his  own  name,  and  he  now  claims  to  be  the  legal  owner 
thereof,  which  said  lots,  pieces  or  parcels  of  land  are  severally 
more  particularly  bounded  and  described  as  follows,  that 
is  to  say:  [description  of  premises  as  in  a  deed]. 

XL  That  at  divers  times  between  the  day  of 

,  19     ,  and  the  day  of  ,  19     ,  the 

said  defendant  Y.  Z.,  in  violation  of  his  said  trust,  and  with 
intent  to  convert  to  his  own  use  the  said  moneys  and  divert 
them  from  plaintiff,  and  without  the  plaintiff's  knowledge 
or  consent,  wrongfully,  willfully  and  fraudulently  deposited 
said  moneys  in  his  own  name  [and  in  the  name  of  his  mother, 
the  defendant  W.  Z.]  in  divers  banks  and  other  moneyed 
institutions  in  the  city  of  ,  to  wit :  [names  of  banks, 

who  are  also  made  parties  defendant]  and  in  other  institutions 
unknown  to  the  plaintiff. 

Wherefore,  plaintiff  demands  judgment  as  follows: 

1.  Compelling  the  defendant  Y.  Z.  to  discover  and  disclose 
to  the  plaintiff  all  and  singular  his  receipts  and  payments 
of  money  as  [ferry  master]  aforesaid,  and  his  disposition  of 
said  money,  and  all  and  singular  the  books,  accounts,  mem- 
oranda, letters,  checks,  bills,  receipts,  records,  entries, 
vouchers,  deeds  and  other  writings  in  any  manner  referring 
to  his  transactions  as  [ferry  master]  aforesaid,  as  to  the 
said  moneys  so  received  by  him,  or  any  part  thereof,  or  to 
the  disposition  or  investment  of  the  said  moneys,  or  of  the 
proceeds  thereof,  or  of  any  part  thereof,  and  also  all  and 
singular  the  property  and  estate  of  any  kind  or  nature  into 
which  the  said  moneys,  or  any  part  thereof,  'are  in  any 
manner  traceable. 

2.  Compelling  an  accounting  by  the  defendant  Y.  Z.  with 
the  plaintiff  respecting  all  and  singular  said  moneys  so  re- 
ceived by  the  defendant,  and   ascertaining  the  amount  of 
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the  said  moneys  justly  and  equitably  due  to  the  plaintiff, 
with  the  interest  thereon  accrued. 

3.  Ascertaining  into  what  property  and  estate  of  whatever 
kind  or  nature  the  said  moneys,  or  any  part  thereof,  are 
traceable,  and  declaring  that  such  property  is,  as  to  the 
said  moneys  so  traceable  therein,  impressed  with  a  trust  in 
behalf  of  this  plaintiff. 

4.  Declaring  that  all  and  singular  the  above-described 
real  estate  and  personal  property  are  equitably  the  prop- 
erty of  the  plaintiff. 

5.  Appointing  a  receiver  of  the  said  real  estate  and  per- 
sonal property  above  described,  as  well  as  such  other  prop- 
erty and  estate  of  whatever  kind  or  nature  into  which  the 
said  moneys,  or  any  part  thereof,  are  traceable,  as  shall  be 
discovered  and  ascertained  herein,  and  directing  the  said 
receiver  to  sell  the  same,  and  out  of  the  proceeds,  after 
paying  the  expenses  of  such  sale  and  the  plaintiff's  costs  of 
this  action,  to  pay  to  the  plaintiff  the  said  amount,  which 
shall  be  found  due  as  aforesaid  to  the  plaintiff,  or  so  much 
thereof  as  the  said  proceeds  properly  applicable  thereto 
will  pay  of  the  same. 

6.  Adjudging  that  the  plaintiff  recover  from  the  defend- 
ant Y.  Z.  the  said  amount  which  shall  be  found  due  as  afore- 
said to  the  plaintiff,  with  costs. 

7.  Enjoining  and  restraining  the  defendants  from  grant- 
ing, conveying,  assigning  or  incumbering  actively  or  per- 
missively  any  property  or  estate  whatever  into  which  the 
said  moneys,  or  any  part  thereof,  are  directly  or  indirectly 
traceable,  or  any  property  or  estate  hereinbefore  described 
or  referred  to,  or  from  drawing,  receiving  or  in  any  manner 
interfering  with  any  portion  of  the  moneys  hereinbefore 
referred  to  on  deposit  in  said  banks  or  moneyed  institutions 
or  elsewhere. 

8.  Adjudging  that  the  defendants,  the  various  banks  and 
institutions  herein,  do  pay  to  this  plaintiff  out  of  the  moneys 
in  their  hands  deposited  by  the  said  Y.  Z.  such  amounts 
as  shall  be  due  and  owing,  and  belonging  to  this  plaintiff. 
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9.  Awarding  to  this  plaintiff  such  other  and  further  relief 
as  to  the  court  shall  seem  just  and  equitable. 

1662.  To  Impress  a  Trust  upon  Proceeds  of  Life  Insurance 
Policy,  where  Premiums  Thereon  Have  Been  Paid 
by  Insured  with  Moneys  Stolen  from  Plaintiff.10 

I.  [If  the  policy  has  not  been  paid,  join  insurance  company 
as  a  defendant,  and  allege  its  corporate  capacity  and  business; 
see.  Form  510.] 

II.  That  at  all  the  times  hereinafter  mentioned,  the  de- 
fendant, Y.  Z.,  was  the  [wife]  of  [insured],  at  all  times  herein- 
after mentioned,  until  his  decease  on  the  day  of 

,19     . 

III.  That  on  or  about  the  day  of  ,  19  , 
the  said  [insured]  procured  a  certain  policy  of  insurance 
upon  his  life,  which  at  his  death  was  apparently  payable  to 
the  defendant,  Y.  Z.,  and  that  said  policy  was  as  follows: 

A  policy  of  the  Life  Insurance  Company,  of 

[defendant],  in  favor  of  and  payable  to  the  defendant,  Y.  Z. 
[wife],   in  amount  dollars,   issued   the  day 

of  ,   upon   which   the   semi-annual   premium  was 

dollars,   said  premium  being  reduced  after  first 
payments  to  dollars. 

IV.  That  on  or  about  the  following  dates,  the  said  [in- 
sured] paid,  or  caused  to  be  paid,  the  semi-annual  premiums 
of  dollars  each  on  said  policy  to  the  said 

Life  Insurance  Company,  of  :  [dates]. 

V.  That  said  [insured]  died  on  the  day  of '  , 
19  ,  and  thereafter  and  before  the  beginning  of  this  action, 
satisfactory  proofs  of  death  were  furnished  to  said  [defend- 
ant] insurance  company;  that  said  [insured]  duly  performed 
all  the  conditions  of  said  policy  on  his  part,  and  that  all  the 
premiums  thereon  were  duly  paid  by  him  up  to  the  time 
of  his  death,  as  aforesaid. 

VI.  [In  case  of  non-payment  of  policy:]  That  no  part  of 

10  Adapted  from  Dayton  v.  Claflin,  1005;  IJolmes  v.  Gilman,  138  N.  Y. 
19  App.  Div.  120,  45  N.  Y.  Supp.      369. 
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said  policy  has  been  paid,  although  payment  has  been  duly 
demanded;  that  more  than  days  have  elapsed  since 

said  proofs  of  death  were  duly  furnished  to  said  defendant 
company. 

[Or,  if  there  has  been  a  substitution,  in  the  nature  of  an 
interpleader,  under  Code  Civ.  Pro.,  %820:\  VI.  That  on  or 
about  the  day  of  ,  19     ,  plaintiff  brought 

this  action  against  the  Life  Insurance  Company, 

of  ,  a  corporation  duly  organized  under  the  laws  of 

the  State  of  ,  for  the  recovery  of  dollars 

upon  said  policy  of  insurance;  that  said  insurance  company 
duly  appeared  therein  and  moved  this  court  that  the  said 
defendant  [wife],  who  claimed  the  proceeds  of  said  policy, 
be  substituted  in  its  place  and  stead  as  defendant;  that 
on  or  about  the  day  of  ,   19  ,  an  order 

was  duly  made  by  this  court  substituting  the  said  defendant 
in  place  of  the  said  Life  Insurance  Company,  on 

the  deposit  by  said  company,  which  admitted  liability  on 
said  policy  of  insurance,  with  the  clerk  of  this  court  to  the 
credit  of  this  action  of  the  said  sum  of  dollars; 

that  said  Life  Insurance  Company,  in  conformity 

with  said  order,  did  deposit  said  sum  of  dollars  with 

the  clerk  of  the  court  to  the  order  of  this  action. 

VII.  That  said  [insured]  up  to  the  date  of  his  death  on 
the  day    of  ,    19     ,    and    for    more    than 

years  prior  thereto,  had  been  a  [clerk]  in  the  em- 
ploy of  plaintiff;  that  the  duties  of  said  [insured]  were  those 
of  a  [clerk,  having  charge  of  a  particular  department  in  the 
mercantile  establishment  of  plaintiff];  that  it  was  a  part  of 
the  duty  of  said  [insured]  to  receive  certain  moneys,  and 
that  it  was  also  a  part  of  his  duty  to  attend  to  the  payment, 
among  other  things,  of  [taxes,  water  rates,  assessments 
against  real  estate]. 

VIII.  That  from  time  to  time  as  bills  for  [taxes,  assess- 
ments or  charges  against  said  real  estate]  were  presented  to 
the  plaintiff,  said  [insured]  was  instructed  to  investigate  said 
bills,  and  on  his  requisition  and  report,  checks  to  the  order 
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of  the  persons  indicated  on  said  bills  as  (he  persons  to  whom 
payment  should  be  made,  and  in  certain  cases  moneys,  were 
given  to  said  [insured],  with  instructions  to  hand  over  said 
checks  or  pay  over  said  moneys  to  the  proper  persons. 

IX.  That,  until  a  few  days  before  the.  death  of  said  [in- 
sured], on  the  day  of  ,  19  ,  said  [insured] 
appeared,  and  was  believed  by  plaintiff  to  be  attentive  to, 
and  faithful  in,  the  discharge  of  the  duties  of  his  position, 
sober,  industrious,  regular  in  his  habits  and  worthy  of  the 
trust  and  confidence  reposed  in  him  by  plaintiff;  but  plain- 
tiff alleges  that  from  the  early  part  of  19  ,  down  to  the 
date  of  his  death,  said  [insured]  carried  on  a  systematic 
course  of  robbery  of  plaintiff  by  falsifying  accounts,  by 
rendering  false  statements,  by  forgery  and  by  fraud,  using 
his  position  to  embezzle  funds  received  by  him  for  plaintiff, 
or  intrusted  to  him  by  plaintiff,  to  the  total  amount,  as 
plaintiff  can  at  present  ascertain,  of  dollars. 

X.  That  all  the  premiums  on  the  said  policy  mentioned 
and  described  in  paragraph  III  herein,  were  paid  as  set  forth 
in  paragraph  IV  herein  by  said  [insured],  but  not  with  any 
money  of  his  own,  but  said  premiums  were  all  paid  out  of, 
and  with  portions  of,  the  said  sums  of  moneys  embezzled 
and  unlawfully  and  fraudulently  stolen  from  plaintiff. 

XI.  That  plaintiff  is  entitled  to  the  proceeds  of  the  said 
policy  of  insurance;  that  the  whole  thereof,  together  with 
any  accumulation  of  interest,  is  the  property  of,  and  should 
be  paid  to,  plaintiff. 

Wherefore,  plaintiff  demands  judgment  as  follows: 

1 .  That  an  account  may  be  taken  by  and  under  the  direc- 
tion of  this  court  of  the  moneys  -so  stolen  from  the  plaintiff 
by  said  [insured]. 

2.  That  an  account  may  be  taken  by  and  under  the  direc- 
tion of  this  court  of  the  premiums  on  the  said  policy  of  in- 
surance of  the  [defendant]  Life  Insurance  Company, 
paid  from,  and  out  of,  the  moneys  stolen  from  plaintiff. 

3.  That  the  proceeds  of  said  policy  of  insurance  may  be 
declared  impressed  with  a  trust  in  favor  of  this  plaintiff, 
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and  the  defendant  insurance  company  [or,  the  defendant 
Y.  Z. — or,  the  clerk  of  this  court]  directed  to  pay  over  to 
this  plaintiff  said  fund,  together  with  all  interest  accrued 
thereon. 

4.  That  the  plaintiff  may  have  such  other,  further  and 
different  relief  as  may  seem  just  and  equitable  in  the  prem- 
ises, together  with  the  costs  and  disbursements  of  this  action. 

1663.  To  Enforce  a  Specific  Declaration  of  Trust  in  Real 
Property;  against  Trustee  and  a  Subsequent  Grantee; 
by  Committee  of  an  Incompetent,  for  whose  Benefit 
the  Trustee  Agreed  to  Receive  the  Rents  and  Profits.11 

I.  [Plaintiff's  appointment  as  committee  of  the  incompetent 
was  alleged,  as  in  Form  87.] 

II.  That  one  M.  N.,  late  of  ,  county  of  , 
and  who  was  the  [father]  of  the  said  [incompetent,  was,  on 
or  about  the  day  of  ,  19  ,  and  prior 
thereto,  the  owner  in  fee  of  the  following  described  premises: 
[description  of  trust  property]. 

III.  That  the  said  M.  N.  was,  at  the  time  of  the  execution 
of  the  deed  hereinafter  mentioned,  a  person  of  advanced 
age  and  feeble  health  and  consequently  of  feeble  mind,  and 
was  very  much  under  the  influence  and  control  of  the  de- 
fendant [trustee],  who  was  and  is  a  [minister  of  the  Gospel 
and  was  the  pastor  of  the  said  M.  N.],  and  had  and  exer- 
cised great  influence  over  the  said  M.  N. 

IV.  That  on  or  about  the  day  of  ,  19  , 
the  said  M.  N.,  being  under  the  influence  of  the  defendant 
[trustee],  executed  a  warranty  deed  to  the  said  [trustee]  con- 
veying to  him  the  hereinabove-described  premises;  that  the 
said  deed  purported  to  be  in  consideration  of  the  sum  of. 
one  dollar  and  other  valuable  considerations  to  the  said 
grantor  duly  paid,  but  that  in  fact,  as  this  plaintiff  is  in- 
formed and  believes,  the  only  consideration  for  the  said 
deed  was  the  promise  and  agreement  then  made  by  the  said 

11  Adapted  from  McArthur  v.  Gordon,  126  N.  Y.  597,  38  N.  Y.  State  Rep. 
667. 
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defendant  [trustee]  that,  he  would  support  and  maintain 
the  said  [incompetent]  during  his  natural  life,  and  that 
he  would  appropriate  for  such  support  all  the  net  rents 
and  income  arising  from  the  real  estate  described  in  said 
deed. 

V.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  [trustee]  duly  executed  and  acknowledged, 
and  caused  to  be  recorded  in  the  office  of  the  [clerk]  of  the 
county  of  ,  in  liber  of  Deeds,  at  page  , 
an  instrument  or  declaration  in  writing,  under  his  hand 
and  seal,  of  which  the  following  is  a  copy: 

"Know  all  men  by  these  presents:  That  because  of  certain 
real  estate  duly  conveyed  to  me  by  M.  N.,  late  of 
in   the   county   of  ,    State   of  ',   I   [name], 

of  ,  county  of  ,  State  of  ,  do  of 

my  own  free  will  and  accord  hereby  consider  myself,  heirs, 
executors  or  administrators,  holden  and  firmly  bound  to 
appropriate  or  cause  to  be  appropriated  for  the  comfortable 
support  of  [incompetent]  during  his  life,  all  the  rents,  after 
deducting  necessary  expenses,  of  said  real  estate,  or,  if  said 
real  estate  should  be  sold,  the  proper  maintenance  in  board 
and  clothing  should  be  first  lien  upon  said  real  estate  during 
the  life  of  said  [incompetent];  the  subscriber  to  this  bond 
distinctly  asserts  that  its  obligations  on  him  are  limited  to 
the  rents  of  said  real  estate,  or  to  the  interest  on  the  purchase 
money,  should  said  real  estate  be  sold." 

VI.  That  the  only  real  estate  conveyed  to  said  [trustee] 
by  said  M.  N.  was  the  real  estate  hereinbefore  described, 
which  was  referred  to  and  intended  by  said  last-named 
instrument,  and  that  the  said  instrument  was  executed 
and  put  on  record  by  said  [trustee]  in  pursuance  of  and  for 
the  purpose  of  carrying  out  his  said  agreement  with  said 
M.N. 

VII.  That  thereafter,  and  on  or  about  the  day 
of  ,  19  ,  the  defendant  [trustee]  executed  and  de- 
livered to  the  defendant  [grantee]  a  deed  conveying  the 
premises  above  mentioned  and  described,  a  copy  of  said 
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deed  being  hereto  annexed  and  marked  "A."  [Deed  con- 
tained covenants  by  grantee  to  support  incompetent,  which 
should  be  a  lien  on  the  premises.] 

VIII.  That  the  defendant  [trustee]  has  entirely  failed 
and  neglected  to  perform  his  said  agreement  made  with  the 
said  M.  N.,  and  has  failed  and  neglected  to  appropriate,  or 
cause  to  be  appropriated,  for  the  comfortable  support  of 
the  said  [incompetent],  the  rents  of  said  real  estate,  or  any 
part  thereof,  and  that  the  said  defendant  [grantee]  has  en- 
tirely failed  and  neglected  to  provide  and  furnish  the  said 
[incompetent]  with  suitable  clothing,  food,  lodging  and 
medical  attendance,  but  that  said  [grantee]  has,  in  every 
respect,  violated  the  covenants  and  agreements  contained 
in  the  said  deed  executed  to  him  by  said  [trustee],  as  afore- 
said, which  deed  was  duly  accepted  by  said  [grantee];  that 
the  said  [incompetent]  has,  ever  since  the  death  of  his  said 
[father],  on  or  about  the  day  of  ,  19  , 
been  dependent  for  his  support'  and  subsistence  upon  his 
own  earnings  and  upon  the  charity  of  his  friends. 

IX.  That  the  defendant  [grantee]  executed  and  delivered 
to  the  said  [trustee]  a  mortgage  upon  said  premises  for  the 
sum  of  dollars,  of  the  same  date  with  the  said  deed 
to  him,  from  the  said  [trustee]  above  mentioned,  upon  which 
he  has,  out  of  the  rents  and  profits  of  said  premises,  paid 
the  interest  to  said  [trustee]. 

X.  That  the  defendants  have  received  and  appropriated 
to  their  own  use  the  entire  rents  and  profits  of  the  said 
premises,  which  have  amounted,  as  this  plaintiff  is  informed 
and  believes,  to  at  least  the  sum  of  dollars  in  each 
and  every  year;  that  this  plaintiff,  as  committee  of  the  said 
[incompetent],  has  demanded  of  the  defendant  [trustee]  that 
he  account  for  said  rents  and  profits,  but  that  said' [trustee] 
has  entirely  neglected  and  refused,  and  still  neglects  and 
refuses,  to  account  for  the  same,  or  any  part  thereof,  and 
no  part  of  said  rents  and  profits  has  been  applied  by  the 
defendants,  or  either  of  them,  to  the  use,  support  or  main- 
tenance of  the  said  [incompetent]. 
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XI.  That  by  an  order  of  the  Court,  duly  made, 

on  the  day  of  ,  19    ,  leave  has  been  granted 

to  this  plaintiff  to  bring  this  action. 

Wherefore,  plaintiff  prays  judgment  as  follows: 

1.  That  it  may  be  adjudged  that  plaintiff,  as  committee 
of  the  person  and  estate  of  the  said  [incompetent],  is  entitled 
to  recover  the  net  amount  of  the  rents  and  profits,  or  rental 
value  of  the  said  real  estate,  from  the  said  day  of 

,19     ,  [date  of  trust  instrument],  up  to  the  time  of 
the  judgment  to  be  obtained  herein. 

2.  That  the  defendants,  and  each  of  them,  may  be  re- 
quired to  account  for  the  said  rents  and  profits,  the  defend- 
ant [trustee]  from  the  time  of  the  date  of  the  said  trust  instru- 
ment to  the  time  of  the  commencement  of  this  action,  and 
the  defendant  [grantee]  from  the  date  of  the  deed  to  him, 
above  mentioned,  to  the  time  of  the  commencement  of  this 
action. 

3.  That  the  net  amount  of  said  rents  and  profits,  or  the 
rental  value  of  said  premises,  since  the  date  of  said  trust 
instrument,  herein  set  forth,  may  be  declared  and  adjudged 
to  be  a  first  lien  upon  the  said  real  estate  above  mentioned 
and  described. 

4.  That  the  plaintiff  may  have  judgment  against  the  said 
[trustee]  and  the  said  [grantee]  for  the  amount  of  such  net 
rents  and  profits,  or  rental  value,  to  be  ascertained  and 
determined  as  aforesaid. 

5.  That  the  rents  and  profits,  or  the  rental  value  of  said 
premises,  hereafter  to  accrue,  may  be  paid  to  plaintiff,  from 
time  to  time  during  the  natural  life  of  said  [incompetent] 
for  his  support  and  maintenance,  and  that  the  said  premises 
be  declared  and  adjudged  to  be  liable  for  the  support  and 
maintenance  of  the  said  [incompetent]  as  long  as  he  shall 
live. 

6.  That  the  plaintiff  may  have  such  other  and  further 
relief  as  may  seem  just  and  equitable,  together  with  the 
costs  of  this  action. 
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1664.  To  Impress  a  Trust  upon  and  Reach  Property  of  a 
Corporation  which  has  been  Merged  or  Consolidated 
with  Another.12 

I.  [Allege  corporate  capacity  of  the  defendant  debtor  corpora- 
tion,13 and,  if  there  has  been  a  merger,  of  the  successor  corpora- 
tion; see  Form  44-] 

II.  [Allege  debt  or  claim  existing  in  plaintiff' s  favor  against 
the  debtor  corporation  as  in  an  action  against  it.] 

III.  [In  case  there  has  been  a  merger:]  That  on  or  about 
the  day  of  ,  19  ,  the  defendant  [successor 
corporation]  duly  filed  in  the  office  of  the  secretary  of  state 
of  the  State  of  New  York,  under  its  common  seal,  a  certificate 
of  its  ownership  of  all  of  the  stock  of  the  defendant  [debtor 
corporation],  and  of  a  resolution  of  its  board  of  directors 
to  merge  the  defendant  [debtor  corporation]  into  the  defend- 
ant [successor  corporation],  and  thereupon  under  and  by 
virtue  of  the  provisions  of  §  15  of  the  Stock  Corporation 
Law  the  defendant  [successor  corporation]  became  vested  with 
all  of  the  estate,  property,  rights,  privileges  and  franchises 
of  the  defendant  [debtor  corporation]. 

[Substitute  in  case  there  has  been  a  consolidation:]  That  on 
or  about  the  day  of  ,  19     ,  the  defendant 

[debtor  corporation]  and  the  Company,  which  was 

also  a  domestic  corporation,  and  which  said  corporations 
were  at  that  time  carrying  on  business  of  the  same  nature, 
to  wit  [briefly  characterize],  became  duly  consolidated  into 
the  defendant  [consolidated  corporation]  under  the  provisions 
of  §  7  of  the  Business  Corporations  Law. 

[Add  thereto  in  case  of  consolidation  or  merger  of  transporta- 
tion corporations;  the  permission  and  approval  of  the  public 
service  commission  for  the  district  having  been  first 

duly  obtained  for  such  consolidation — or,  merger.] 

12  Adapted  from  the  complaint  in  notwithstanding  its  merger,  and  it  is 

Irvine  u.  N.  Y.  Edison  Co.,  207  N.  Y.  a  necessary  party  defendant  in  this 

425,  amplified  and  corrected  to  meet  action  in  order  that  the  claim  against 

the  court's  determination.  it  may  be  properly  established.     See 

18  The  existence  of  the  debtor  cor-  Irvine  v.  N.  Y.   Edison  Co.,  supra; 

poration  is  preserved  by  the  statute,  Matter  of  Bergdorf,  206  N.  Y.  309. 
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IV.  That  the  property  of  the  defendant  [debtor  corporation] 
is  not  of  such  a  nature  that  it  can  be  now  reached  directly  by 
execution,  but  consists  of  [briefly  characterize,  or  show  that 
it  has  been  used  or  changed  so  as  to  be  incapable  of  identifica- 
tion},1* that  the  defendant  [consolidated  or  successor  corpora- 
tion] is  in  possession  of  all  of  such  property,  that  plaintiff 
has  demanded  payment  by  it  of  his  aforesaid  claim,  but  that 
said  defendant  has  refused  to  make  payment  thereof. 

V.  That  such  property  of  the  defendant  [debtor  corpora- 
tion] is  of  the  value  of  at  least  dollars,  and  is  now 
in  the  possession  and  control  and  the  legal  title  thereto  has 
become  vested  in  the  defendant  [consolidated  or  successor 
corporation],  and  that  plaintiff  has  no  adequate  remedy  at 
law  to  reach  such  property  or  the  avails  thereof,  or  to  col- 
lect his  claim  from  the  defendant  [debtor  corporation]. 

Wherefore,  plaintiff  demands  judgment  that  his  claim 
against  said  defendant  [debtor  corporation]  be  established, 
that  the  defendant  [consolidated  or  successor  corporation] 
be  adjudged  to  hold  the  property  of  the  defendant  [debtor 
corporation]  as  trustee  for  the  plaintiff  to  the  extent  of  his 
aforesaid  claim,  that  so  much  of  said  property  be  sold  as 
may  be  necessary  to  realize  therefrom  a  sum  sufficient  to 
pay  said  claim  together  with  the  costs  and  expenses  of  this 
action  and  of  such  sale,  and  that  from  the  avails  thereof 
such  claim  be  paid,  and  that  plaintiff  have  such  other  and 
further  relief  as  may  be  just. 

1665.  By  Trustee  to  Set  Aside  His  Own  Act  in  Violation 
of  Trust. 

[Complaint  sustained  in  Ludington  v.  Merc.  Nat.  Bank, 
102  App.  Div.  251,  92  N.  Y.  Supp.  454,  aff'd  182  N.  Y. 
522.]  15 

14  Should    the    property    of     the  action  at  law  on  plaintiff's  claim  will 

debtor    corporation    be    capable    of  lie  against  the  successor  corporation. 

being  reached  by  execution  an  action  Irvine  v.  N.  Y.  Edison  Co.,  supra. 
at  law  against  the  debtor  corporation  ls  It  was  held  that  the  plaintiff  was 

will   be  the  proper  remedy;  but  no  entitled  to  disaffirm  the  transaction, 
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I.  That  on  or  about  the  day  of  ,19 
at  ,  one  M.  N.  died,  leaving  a  last  will  and  testa- 
ment which  was  duly  admitted  to  probate  by  the  surrogate 
of  the  county  of  ;  that  in  and  by  said  will  plaintiff 
was  named  as  executor,  and  as  trustee  of  the  trust  created 
as  hereinafter  set  forth. 

II.  That  in  and  by  the  paragraph  of  said  will, 
the  following  trust  was  created,  and  the  powers  of  plaintiff 
as  trustee  thereof  defined:  [paragraph  of  will  quoted]. 

III.  [A  transaction  with  the  defendant  was  here  set  forth 
which  was  in  violation  of  the  powers  given  to  the  plaintiff  as 
trustee  under  the  paragraph  quoted.] 

IV.  [An  offer  to  restore  what  plaintiff  had  received  as  trustee, 
upon  defendant's  return  of  what  he  had  received,  was  alleged, 
and  that  such  offer  had  been  refused.] 

V.  That  none  of  the  beneficiaries  under  said  trust  had 
any  knowledge  of  the  aforesaid  transaction  until  after  the 
same  had  been  consummated,  and  none  of  them  have  rati- 
fied or  confirmed  or  in  any  manner  approved  the  acts  of 
plaintiff,  but  on  the  contrary  said  beneficiaries  have  hereto- 
fore duly  demanded  in  writing  of  plaintiff  that  he  take 
proceedings  to  disaffirm  such  acts  and  recover  back  [state 
what],  and  that  this  action  is  brought  pursuant  to  such  de- 
mand; that  plaintiff  has  no  adequate  remedy  at  law. 

VI.  That  plaintiff  in  doing  the  acts  aforesaid  in  good 
faith  believed  that  the  same  was  for  the  best  interest  of 
the  trust  estate,  and  was  free  from  any  wrongful  intent  or 
design  therein. 

Wherefore,  plaintiff  demands  judgment  that  the  afore- 
said [state  character  of  acts  done]  be  rescinded  and  set  aside, 
and  that  plaintiff,  as  trustee  aforesaid,  be  permitted  to  re- 
store to  defendant  [state  what]  and  that  defendant  be  directed 
to  return  to  plaintiff  [state  what],  and  for  such  other  and 
further  relief  in  the  premises  as  may  be  just  and  equitable. 

and  that  defendant  was  chargeable  and  could  not  claim  protection  as 
with  notice,  in  dealing  with  a  trustee,  one  acting  in  good  faith  without 
of   the    limitations    on   his    powers      notice. 
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TO  REMOVE  A  TRUSTEE 

1666.  To  Remove  Trustee  and  Pass  His  Account.16 

I.  That  heretofore,  and  on  or  about  the  day 
of  ,  19  ,  one  M.  N.  died  at  ,  leaving  him 
surviving  the  plaintiff,  his  only  son  and  heir  at  law,  and 
leaving  a  last  will  and  testament  of  which  the  following  is  a 
copy:  [copy  of  will  in  which  defendants  were  named  as  trustees 
of  the  property  and  directed  to  invest  same]. 

II.  [Allege  probate  of  will  and  appointment  of  defendants  as 
executors,  as  in  Form  64-] 

III.  That  the  said  [decedent],  before  and  at  the  time  of 
his  death  was  engaged  in  business  in  the  city  of  as 
a  dealer  in  [fancy  and  millinery  goods]  at  [street  and  number]; 
that  the  defendant  Y.  Z.  [one  of  the  trustees]  was  a  partner 
of  said  [decedent]  in  the  said  business;  that  the  said  business 
was  carried  or  under  the  firm  name  and  style  of  [name  of 
firm],  and  that  the  said  [decedent]  was  the  owner  of 
interest  in  the  said  co-partnership,  and  the  said  Y.  Z.  was 
the  owner  of                interest  in  said  co-partnership. 

IV.  That  after  the  death  of  the  said  [decedent]  the  de- 
fendants took  possession  of  the  store  in  which  the  said 
business  was  carried  on  and  of  all  the  stock  and  goods  therein 
which  had  belonged  to  the  said  firm  of  ,  and  en- 
tered into  a  co-partnership  under  the  firm  name  and  style 
of  [name  defendants'  firm]  and  have  since  that  time  carried 
on  and  do  still  carry  on  the  said  business  at  the  said  store 
at  ,  and  that  the  said  defendant  W.  X.  did  not  put 
any  capital  into  the  said  business,  and  the  said  Y.  Z.  oDly 
contributed  to  the  said  firm  the  interest  that  he  possessed 
in  the  former  firm  of  [firm  of  decedent]. 

16  From  Hooley  v.  Gieve,  9  Abb.  move  a  testamentary   trustee  must 

N .  C.  8,"  aff 'd  in  82  N.  Y.  625.    See,  show  that  adequate  relief  cannot  be 

also,  Elias  v.  Schweyer,  27  App.  Div.  obtained  before  the  surrogate.     See 

69,  50  N.  Y.  Supp.  180;  Disbrow  v  Pyle  v.  Pyle,  137  App.  Div.  568,  122 

Disbrow,  46  App.  Div.  Ill,  61  N.  Y.  N.   Y.  Supp.  256,  aff'd  199  N.  Y. 

Supp.  614,  aff'd  167  N.  Y.  606.  538;  Westerfield  v.  Rogers,  174  N.  Y. 

A  complaint  in  an  action  to  re-  230. 
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V.  That  the  defendants  did  not  withdraw  the  interest  of 
the  said  [decedent]  from  the  said  firm  or  invest  the  same  as 
by  the  will  of  the  said  [decedent]  they  were  directed  to  do, 
but,  on  the  contrary,  they  kept  all  of  the  said  interest  of  the 
said  [decedent]  in  their  said  business,  and  still  keep  the  said 
interest  in  their  said  business,  and  have  at  all  times  hereto- 
fore refused,  and  still  refuse,  to  withdraw  said  interest  from 
their  said  business  or  to  invest  it  as  directed  by  the  said  will, 
but  have  kept  said  interest  in  said  business  and  used,  and 
now  use,  it  for  their  own  benefit  without  any  security  there- 
for, contrary  to  the  directions  of  the  said  will  and  in  viola- 
tion of  the  trust  imposed  in  them. 

VI.  That  the  defendants  have  not  invested  any  of  the 
moneys  of  the  said  testator  which  have  come  into  their 
hands  [except  the  sum  of  dollars  which  they  loaned 
to  one  M.  N.  and  took  his  bond,  secured  by  a  mortgage  of 
certain  real  estate  in  ,  but  that  the  defendants 
thereafter  assigned  the  said  bond  and  mortgage  and  have 
not  reinvested  the  proceeds  thereof,  but  have  converted 
and  disposed  of  such  proceeds  to  their  own  use]. 

VII.  That  at  the  time  of  the  death  of  the  said  [decedent] 
the  stock  in  trade  of  the  said  [decedent's  firm]  was  of  about 
the  value  of  dollars;  that  the  plaintiff  endeavored, 
after  the  death  of  the  said  [decedent],  to  ascertain  the  true 
value  of  the  interest  of  the  said  [decedent],  and  to  that  end 
made  frequent  application  to  the  defendants,  but  did  not 
succeed  until  about  the  month  of  ,  19  ;  that  in 
said  month  of  the  defendants  stated  that  the  in- 
terest of  the  said  [decedent]  in  the  said  business  [including 
the  sum  of  dollars  which  the  firm  of  (decedent's 
firm),  owed  the  said  testator  individually  at  the  time  of  his 
death]  was  worth  the  sum  of  dollars,  and  no  more, 
and  that  they  had  transferred  all  the  interest  and  money 
to  the  said  firm  of  [defendants'  firm] ;  that  in  or  about  the 
month  of  ,  19  ,  the  defendants  W.  X.  and  Y.  Z., 
as  executors  of  [decedent],  filed  with  the  surrogate  of  the 
county  of                ,  aforesaid,  their  final  accounts  by  which 
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there  appeared  to  be  a  balance  of  dollars  in  the 

hands  of  the  defendants,  as  trustees  under  the  will  of  the 
said  [decedent],  to  be  invested  as  directed  by  the  said  will. 

VIII.  That  the  statements  so  made  are  erroneous  and 
incomplete,  in  that  they  do  not  include  any  account  of  the 
goods  sold  by  the  said  defendants  between  the  time  of  the 
death  of  the  said  [decedent]  and  the  month  of  ,  19  , 
during  which  time — a  period  of  about  months — the 
said  defendants  were  selling  goods  and  carrying  on  business 
at  the  said  store  at  ;  also,  in  that  the  stock  in  trade 
was  valued  at  less  than  its  cost  price;  that  the  plaintiff  has 
no  means  of  determining  whether  said  statements  are  correct 
in  other  respects  or  not. 

IX.  That  the  said  defendants  have  largely  reduced  the 
stock  of  goods  of  the  said  [defendants'  firm],  and  that  such 
stock  is  now  much  smaller  than  the  stock  in  trade  of  the 
firm  of  [decedent's  firm]  at  the  time  of  the  death  of  the  said 
[decedent],  and  that  the  defendants  have  converted  and  dis- 
posed of  a  large  part  of  the  assets  to  their  own  use. 

X.  That  the  said  firm  of  [defendants]  is  insolvent,  and  that 
the  debts  and  liabilities  of  the  said  firm  amount  to  at  least 

dollars  more  than   their   assets;  that  by  a  state- 
ment prepared  by  the  said  firm  it  appears  that  on  the 
day   of  ,    19    ,    their   assets,    deducting   doubtful 

debts  amounting  to  dollars,  amounted  to  the  sum 

of  dollars,  and  their  total  liabilities,  including  the 

moneys  belonging  to  the  estate  of  [decedent],  as  by  the  said 
inventory  filed  in  the  month  of  ,  19    ,  amounted 

to  the  sum  of  dollars,  being  an  excess  of  liabilities 

XI.  That  the  defendants  are,  and  each  of  them  is,  in- 
solvent and  without  means  to  repay  to  the  plaintiff  the 
moneys  of  the  estate  of  [decedent],  which  came  into  the 
hands  of  the  defendants,  as  trustees  under  the  will  of  the 
said  [decedent];  that  they  have  not,  nor  has  either  of  them, 
any  property  or  estate  except  such  interest  as  they  may 
have  in  the  said  firm  of  [defendants]. 

XII.  That  the  defendants  threaten  and  intend  to  con- 
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vert  the  assets  of  the  said  firm  of  [defendants]  to  their  own 
use,  and  that  if  the  defendants  are  permitted  to  continue  the 
prosecution  of  the  business  of  the  said  firm  the  plaintiff  will 
suffer  great  and  irreparable  loss  and  injury,  and  the  trust 
funds  belonging  to  the  estate  of  the  said  [decedent]  will  be 
greatly  diminished  in  amount  and  a  great  part  thereof  will 
be  lost  beyond  recovery;  that  the  defendants  threaten  and 
intend  to  pay  in  full  all  the  debts  and  obligations  of  the 
said  firm  of  [defendants]  [including  a  debt  or  pretended  debt 
due  from  the  said  firm  to  the  wife  of  the  defendant  Y.  Z., 
amounting  to  the  sum  of  dollars],  before  paying 

anything  on  account  of  the  moneys  belonging  to  the  estate 
of  the  said  [decedent],  thus  throwing  upon  the  said  estate  all 
the  losses  the  said  firm  of  [defendants]  has  sustained  since 
over  assets  of  dollars. 

the  death  of  the  said  [decedent],  which  would  be  grossly  in- 
equitable and  unjust  and  a  gross  breach  of  trust  on  the  part 
of  the  said  trustees. 

Unless  plaintiff  is  sole  beneficiary,  the  others  should  be  made 
parties,  either  plaintiff  or.  defendant;  if  the  trustees  have  given 
a  bond  the  sureties  thereon  should  be  joined  as  defendants.17 
Wherefore,  the  plaintiff  demands  judgment : 
1st.  That  an  account  be  taken  of  all  and  every  the  said 
trust  property  and  effects  which  have,  or  but  for  the  fault 
or  neglect  of  the  said  defendants  might,  have  been  received 
by  them,  or  either  of  them,  or  by  any  other  person  or  per- 
sons, by  their,  or  either  of  their,  order,  or  to  their,  or  either 
of  their,  use;  and  that  the  sum  so  found  due  be  decreed  to 
be  a  Hen  upon  all  the  merchandise  and  assets  of  the  said 
defendants  in  their  said  business  at  or  elsewhere. 


17  All  persons  interested  in  a  trust  on  that  ground  by  answer  or  de- 

under  a  will,  including  remaindermen,  murrer,  the  court  will  not,  in  their 

are  not  only  proper,  but  are  necessary,  absence,  proceed  to  render  judgment, 

parties  to  an  action  to  remove  the  Elias   v.   Schwerger,    13   App.   Div. 

trustee  and  pass  his  accounts,  and  336,  43  N.  Y.  Supp.  55;  further  de- 

where    persons    who    are    necessary  cision  in  27  App.  Div.  69,  50  N.  Y. 

parties  to  an  action  are  not  made  Supp.  180. 
such,  although  no  objection  is  raised 
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2d.  That  the  defendants  W.  X.  and  Y.  Z.  be  removed 
from  being  trustees  under  the  said  will  of  [decedent],  and  that 
two  other  suitable  and  proper  persons  be  appointed  in  their 
place  and  stead. 

3d.  Thatr  in  the  meantime,  a  receiver  be  appointed  to 
receive  and  collect  all  the  said  trust  estate  and  effects,  and 
to  receive  and  collect  all  the  assets  of  the  said  firm  of  [de- 
fendants]. 

4th.  That  an  order  of  injunction  forthwith  issue  restrain- 
ing and  enjoining  the  defendants  W.  X.  and  Y.  Z.  from 
any  further  interference  with  the  said  trust  estate,  and  from 
selling,  disposing  of,  incumbering  or  pledging  any  of  the 
trust  estate  or  effects  in  their  hands,  and  from  selling,  dis- 
posing of,  incumbering  or  pledging  any  of  the  goods,  effects 
or  assets  of  the  said  firm  of  [defendants],  or  from  paying  out 
any  of  the  moneys  of  the  said  firm. 

5th.  That  the  plaintiff  may  have  such  other  or  further 
relief,  or  both,  as  may  be  just  and  equitable,  with  the  costs 
and  disbursements  of  this  action. 

III.  TO  CONSTRUE  A  TRUST18 

1667.  By  Executor,  for  Construction  of  Will;  Asking  Re- 
payment of,  or  Protection  from  Liability  upon,  Pay- 
ments Previously  made  by  Him.19 

I.  That  M.  N.,  late  of  the  city  of  ,  county  of 

18  When  invoked  by  an  executor,  control  of  trusts.  Tonnele  v.  Wet- 
trustee  or  beneficiary,  the  power  of  more,  195  N.  Y.  436.  The  jurisdic- 
a  court  of  equity  to  construe  a  will  tion  is  in  no  way  dependent  upon 
is    inherent    and    incidental    to    its  the   trust    being   upheld;    the   com- 

19  Adapted  from  Carter  v.  Board  been  paid  moneys  on  account  of 
of  Education,  144  N.  Y.  621,  64  N.  Y.  legacies  subsequently  adjudged  void 
State  Rep.  218.  No  question  of  were  properly  directed  to  pay  back 
pleading  was  directly  involved,  the  to  the  executor  the  amount  thereof, 
main  controversy  being  whether  the  (68  Hun,  435,  52  N.  Y.  State  Rep. 
amount  of  certain  void  bequests  672,  23  N.  Y.  Supp.  95.)  The  Court 
went  into  the  residuary  estate  or  of  Appeals  affirmed  the  judgment 
were  left  undisposed  of.  The  court  without  passing  on  the  point  di- 
below  held  that  the  legatees  who  had  rectly. 
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,   and   State  of  ,   died  on   or  about   the 

day  of  ,  19    ,  and  leaving  no  widow,  but 

leaving  the  defendant  Y.  Z.  his  only  issue,  and  as  such  his 

sole  heir  at  law  and  next  of  kin. 

II.  [Allege  probate  of  will  and  appointment  of  plaintiff  as 
executor,  as  in  Form  64.]  20 

III.  That  the  defendants  [names]  are  the  legatees  and 
devisees  in  the  said  last  will  and  testament  named. 

IV.  That  a  copy  of  said  will  is  hereunto  annexed,  marked 
A,  and  made  part  of  this  complaint. 

V.  That  after  plaintiff  had  entered  upon  the  discharge 
of  his  duties  as  executor  as  aforesaid,  and  acting  in  good 
faith,  and  relying  on  the  validity  of  said  will,  and  attempt- 
ing to  carry  out  the  provisions  and  directions  therein  con- 
tained, and  without  objection  made,  he  paid  from  the  funds 
of  said  estate  in  his  hands  the  sum  of  dollars  on 
account  of  the  specific  bequests  in  said  last  will  and  testa- 
ment contained,  as  follows,  to  wit :  To  the  defendant  [name] 
the  sum  of               dollars  on  account  of  the  bequest  of 


plaint  may  properly  allege  its  in-  gate's  court.     Moore  v.  De  Groote, 

validity.    Id.  158  App.  Div.  828,  143  N.  Y.  Supp. 

But  a  court  of  equity  has  no  in-  873  (refusing  to  entertain  an  action 

herent  power  to  construe  devises  as  a  to  determine  how  a  residuary  estate 

distinct  and  independent  branch  of  should  be  divided.)     Such  an  objec- 

its  jurisdiction;  such  power  is  exer-  tion  cannot  be  raised  by  demurrer, 

cised  only  as  an  incident  to  its  juris-  Middleberger  v.  Franklin,  130  App. 

diction  over  trusts.     Von  Meyer  v.  Div.  860,  115  N.  Y.  Supp.  903. 

Linden,  167  App.  Div.  353;  153  N.  Y.  If  the  trust  is  indefinite  as  to  bene- 

Supp.  45;    Davis    v.    Tremain,   205  ficiaries,  the  attorney  general  should 

N.  Y.  236.  be    made    a    party.      Rothschild    v. 

Under  Code  Civ.  Pro.,  §  1866,  an  Goldenberg,   58  App.   Div.  499,  69 

action  lies  to  construe  a  devise,  in-  N.  Y.  Supp.  523. 

dependent  of  a  trust;  but  the  devise  See  Form  1372,  as  to  an  action  by 

must  affect  lands  in  the  State.    Davis  heir  at  law  for  same  purpose. 

v.  Tremain,  205  N.  Y.  236.    See  Form  20  The  probate  of  the  will  does  not 

1372.  necessarily   involve   the   validity   of 

The  Supreme  Court  will  refuse  to  any  provision  contained  in  it.     See 

take  cognizance  of  an  action  for  the  Appell  v.  Appell,  177  App.  Div.  570, 

construction  of   a   will  if   complete  164  N.  Y.  Supp.  246. 
relief  can  be  obtained  in  the  surro- 
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dollars  in  said  last  will  and  testament  contained 
[also  allege  any  other  payments]. 

VI.  That,  since  the  payments  aforesaid,  doubts  have 
arisen  as  to  the  validity  of  the  provisions  of  the  said  will 
contained  in  the  article  thereof,  and  plaintiff  has 
been  unable  to  determine  whether  the  said  provisions  are, 
or  either  of  them  is,  a  legal  and  valid  disposition  of  the 
property  therein  mentioned,  and  whether  plaintiff,  as  such 
executor,  would  be  justified  and  protected  by  law  in  making 
any  further  payments  for  or  on  account  of  said  legacies,  or 
either  of  them;  that  to  resolve  said  doubts  plaintiff  has 
sought  legal  advice,  and  has  been  advised  that  the  said 
provisions  in  the  said  article  of  said  will  are,  and  each  of 
them  is,  illegal,  void  and  of  no  validity  or  effect  whatever 
as  a  disposition  of  the  testator's  property,  and  that  to  make 
further  payments  for  or  on  account  of  said  bequests,  or 
either  of  them,  would  be  unsafe  and  subject  plaintiff  to 
personal  liability  therefor  for  the  reason  that  said  property 
therein  mentioned,  and  each  and  every  part  thereof,  by 
reason  of  the  invalidity  of  the  said  disposition,  vested  in 
the  heirs  at  law  and  next  of  kin  of  the  testator  upon  his 
death,  and  that  said  heirs  at  law  and  next  of  kin  are  legally 
entitled  thereto  to  the  exclusion  of  the  legatees  named  in 
the  said                article  of  said  will,  and  each  of  them. 

VII.  That  plaintiff  has  been  advised  by  counsel  that  the 
disposition  of  the  said  estate  to  or  for  the  use  of  the  charitable 
and  religious  corporations  mentioned  in  the  said 
article  of  the  said  will  is  repugnant  to  the  laws  of  this  State 
relative  to  wills  made  by  persons  within  a  period  of  less 
than  two  months  prior  to  the  decease  of  the  persons  making 
such  bequests,  in  that  said  will  was  made  within  a  period 
of  less  than  two  months  before  the  death  of  the  testator,  , 
and  that  for  that  reason  the  said  provisions  are,  and  each 
of  them  is,  illegal,  void  and  of  no  effect  whatever. 

Wherefore,  this  plaintiff  asks  that  a  judicial  construc- 
tion of  the  said  will  may  be  made  by  this  court;  that  by  a 
judgment  to  be  made  herein  it  may  be  judicially  decreed 
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and  determined  whether  or  not  the  said  provisions  of  the 
said  article  of  said  will  are,  or  either  of  them  is, 

legal  and  valid,  and  that  plaintiff  be  fully  advised  and  in- 
structed as  to  his  duties  in  respect  to  the  execution  of  the 
said  will  and  the  disposition  of  the  property  in  the 
article  of  said  will  mentioned  and  described;  that  by  the  judg- 
ment to  be  made  herein  it  may  be  adjudged  and  determined 
whether  or  not  the  said  corporations  in  the  said 
article  of  said  will  take  as  legatees  the  property  therein 
mentioned,  or  whether  the  same  vested  in  the  heirs  at  law 
and  next  of  kin  of  the  testator,  or  how  otherwise  the  same 
did  vest;  [and,  further,  that  it  be  adjudged,  determined  and 
decreed  that  this  plaintiff,  in  making  the  payments  to  the 
legatees  in  the  said  article  of  said  will  mentioned, 

acted  in  good  faith,  and  the  same  be  refunded  to  him,  or 
that  he  be  protected  from  personal  liability  therefor  or 
for  any  part  thereof];  and  that  this  plaintiff  have  such 
other  or  further  relief  in  the  premises  as  may  be  agreeable  to 
equity.21 

1668.  The    Same,    Another    Form,    Submitting    Specific 
Questions  in  Prayer  for  Judgment.22 

I  to  IV.  [As  in  preceding  form.] 

V.  That  in  the  administration  and  distribution  of  the 
said  estate  under  said  will,  and  in  the  execution  of  the  trust 
created  therein,  divers  questions  have  arisen  and  will  arise 
which  can  be  properly  determined  only  by  the  decree  of 
this  court,  and  the  plaintiffs  are  advised  and  believe  that 
it  is  necessary  to  the  proper  execution  of  their  duties  that 
they  should  receive  the  instructions  of  the  court  as  herein- 
after prayed  for. 

Wherefore,  the  plaintiffs  pray  judgment:  That  the  said 
last  will  and  testament  of  the  said  M.  N.,  deceased,  may  be 

21  See  form  of  demand  of  judgment  kins  v.  Kent,  145  N.  Y.  363,  64  N.  Y. 
in  Trustees  of  Sailors'  Snug  Harbor  State  Rep.  821,  where  the  court's 
v.  Carmody,  211  N.  Y.  290,  295.  opinion  touches  only  upon  a  decision 

22  Adapted  from  complaint  in  Hop-  of  the  questions  submitted. 
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construed,  in  so  far  as  the  same  may  be  ambiguous  and 
obscure  as  regards  any  or  all  of  the  following  questions: 

First.  As  to  the  validity,  construction  and  effect  of  the 
devise  and  bequest  to  the  trustees  named  in  said  will  of  all 
the  testator's  property,  real,  personal  or  mixed,  in  trust  for 
the  purposes  mentioned  therein,  and  as  to  the  limit  and 
duration  of  the  estate  which  the  said  trustees  take  thereby. 

Second.  As  to  the  meaning,  correct  interpretation  and 
effect  of  the  2d  paragraph  of  said  devise  and  bequest,  and 
whether  the  true  intent  and  meaning  thereof  be  to  confer 
upon  the  executors  and  trustees  therein  named  a  power  to 
sell  the  whole  or  any  part  of  the  real  estate  of  which  the 
testator  died  seized,  namely: 

"2d.  To  dispose,  as  they  may  think  advisable  for  all  in- 
terests, of  all  my  property." 

Third.  As  to  the  validity,  construction  and  effect  of  the 
clause  of  said  will,  and  as  to  the  proportionate 
share  of  the  income  of  said  trust  fund  to  which  the  persons 
therein  named  are  severally  entitled,  and  as  to  the  estate 
and  interest  which  they  severally  take  thereby  in  all  the 
property  of  which  the  testator  died  seized  and  possessed. 

Fourth.  As  to  whether  the  testator  in  and  by  said  will 
effectually  devised  and  bequeathed  the  entire  interest  in 
all  of  his  property,  real  and  personal,  and  all  the  remainders 
and  reversions  thereof,  so  that  he  did  not  die  intestate  as 
to  any  estate  or  interest  therein. 

Fifth.  As  to  the  effect  of  the  provisions  of  said  will  in 
favor*  of  testator's  widow,  and  whether  the  intention  of 
the  testator  was  that  the  said  provisions  should  be  accepted 
by  his  said  widow  in  lieu  of  all  claim  of  dower  in  the  real 
estate  of  which  he  died  seized  and  possessed. 

Sixth.  And  the  plaintiffs  further  ask  that  they  may  be 
instructed  as  to  any  other  questions  which  may  arise  in  the 
administration  of  the  said  estate  and  in  the  execution  of  the 
trust  created  by  the  said  will,  and  that  they  may  have  such 
other  and  further  relief  as  may  be  just,  together  with  the 
costs  of  this  action. 
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1669.  By  Trustee,  seeking  Instruction.23 

Plaintiffs,  as  [state  representative  capacity,  as]  successor 
trustees  under  the  trusts  created  for  the  benefit  of  O.  P. 
under  the  last  will  and  testament  of  M.  N.,  deceased, 
allege : 

I.  That  one  M.  N.,  a  resident  of  ,  died  on  or 
about  the  day  of  ,  19  ,  leaving  a  last  will 
and  testament,  which  was  thereafter  and  on  the 

day  of  ,   19     ,  duly  admitted  to  probate  by  the 

surrogate  of  the  county  of  ;  that  in  and  by  said 

will  a  trust  was  created  for  the  benefit  of  one  0.  P.,  in  the 
words  and  figures  following  [quote] : 

II.  That  letters  testamentary  under  said  will  were  duly 
issued  to  plaintiffs  [or,  to  original  appointees  if  plaintiffs  are 
successors],  who  thereupon  duly  qualified  and  entered  upon 
the  discharge  of  their  duties  both  as  executors  of  said  will 
and  as  trustees  under  the  trusts  therein  created,  including 
the  said  trust  created  for  the  benefit  of  said  0.  P.  [7/  plain- 
tiffs were  subsequently  appointed  successor  trustees  allege  as 
in  Form  114.] 

III.  That  plaintiffs  have  in  their  possession  and  hold  as 
trustees  under  the  aforesaid  trust  the  securities  and  cash 
now  constituting  the  corpus  of  said  trust;  that  said  0.  P. 
died  on  the  day  of  ,  19  ,  and  by  reason 
thereof  said  twist  has  terminated,  and  it  has  become  the 
duty  of  plaintiffs  to  pay  over  and  transfer  said  trust  estate 
to  the  persons  entitled  thereto;  but  plaintiffs  are  advised 
by  counsel  learned  in  the  law,  and  verily  believe,  that  be- 
fore making  any  distribution  of  the  said  trust  estate  they 

23  If  the  terms  of  the  trust  instru-  sufficient  as  against  a  demurrer  it 
ment  are  plain,  and  therefore  the  will  be  necessary  to  disclose  a  situa- 
duty  of  the  trustee  is  clear,  he  is  not  tion  of  doubt  as  to  the  proper  con- 
justified  in  coming  into  a  court  of  struction  of  the  trust  instrument, 
equity  for  instructions.  If  he  is  or  a  doubt  as  to  what  the  law  is  and 
called  upog  by  the  nature  of  his  trust  what  is  the  legal  duty  of  the  trustee 
to  exercise  discretionary  power,  the  thereunder.  See  Holland  Trust  Co. 
court  will  not  instruct  him  how  to  act.  v.  Sutherland,  177  N.  Y.  327,  and  note 
In  order  that  the  complaint  shall  be  to  Form  1667. 
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should  apply  to  this  court  for  directions  as  to  the  persons 
to  whom,  and  the  proportions  in  which,  they  should  pay 
over  and  transfer  said  trust  estate,  inasmuch  as  a  serious 
doubt  has  arisen  as  to  whether  [state  briefly  the  character  of 
the  uncertainty  which  justifies  seeking  instructions];  that 
plaintiffs  are  informed  and  verily  believe  that  the  only 
persons  now  living  who  are  or  may  be  interested,  absolutely 
or  contingently,  in  possession  or  in  remainder,  in  the  said 
trust  estate  are  the  defendants  [names],  all  of  whom  are  of 
sound  mind  and  of  full  age. 

IV.  That  the  following  named  defendants  have  or  claim 
to  have  interests  in  or  liens  upon  the  undivided  share  [if 
any]  of  the  defendant  Q.  R.  in  said  trust  estate;  that  said 
claims  depend  upon  instruments  of  assignment  or  mortgage 
made  or  alleged  to  have  been  made  by  said  Q.  R.,  but 
whether  in  fact  they  are  sufficient  to  pass  any  interest  in 
said  trust  estate  plaintiffs  are  unable  to  determine:  [set forth 
character  of  the  instruments  referred  to]. 

V.  [//  plaintiffs  are  under  bonds:]  That  the  defendants 
[names]  are  [domestic  corporations  and  are]  the  sureties 
upon  the  bonds  which  the  plaintiffs  executed  and  filed  pur- 
suant to  the  directions  of  the  court  and  upon  their  qualify- 
ing as  successor  trustees  as  aforesaid. 

Wherefore,  plaintiffs  ask  judgment  that  their  account 
of  proceedings  as  trustees  of  the  trusts  created  for  the  benefit 
of  O.  P.,  from  ,19     ,  to  the  time  of  the  trial  of 

this  action  may  be  taken  and  stated  and  judicially  settled 
by  or  under  the  direction  of  this  court  in  this  action,  and 
that  the  legal  commissions  due  plaintiffs  as  trustees  may  be 
ascertained,  awarded  and  allowed  by  this  court;  that  plain- 
tiffs may  be  instructed  as  to  their  duty  in  the  premises  re- 
specting the  payment  and  distribution  of  the  said  trust 
estate  in  their  hands  to  and  among  the  persons  who  may  be 
adjudged  to  be  entitled  thereto  under  the  provisions  of  the 
will  of  said  M.  N.,  deceased,  and  that  plaintiffs  have  such 
other  and  further  relief  as  may  be  just,  with  the  costs  of 
this  action. 
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IV.  FOR  AN  ACCOUNTING 

1670.  Action  by  or  against  Trustee  for  an  Accounting.24 

[Sustained  in  Middleberger  v.  Franklin,  130  App.  Div. 
860,  115"  N.Y.  Supp.  903.] 

I.  [Allege  appointment  of  plaintiff — or,  defendant — as  trus- 
tee, as:]  That  on  or  about  the  day  of  ,  19 
one  M.  N.  died  at  the  City  of  ,  leaving  a  last  will 
and  testament  wherein  he  appointed  the  [plaintiff]  trustee 
under  the  trusts  therein  created;  that-  said  last  will  and 
testament  was  duly  admitted  to  probate  by  the  surrogate 
of  the  county  of  ,  on  the  day  of  , 
19  ,  and  thereupon  plaintiff  duly  qualified  as  such  trustee, 
and  has  acted,  and  is  now  acting  as  trustee  thereunder; 
that  a  copy  of  said  last  will  and  testament  is  hereunto  an- 
nexed marked  A  and  made  part  of  this  complaint. 

II.  [Allege  the  existence  of  any  special  facts  or  circumstances 
which  make  it  necessary  or  desirable  to  have  an  accounting  in 
the  Supreme  Court]  25 

III.  That  the  trust  estate  consists  of  real  and  personal 
property  located  within  the  State  of  New  York. 

IV.  That  plaintiff  in  the  administration  of  his  trust,  and 
the  performance  of  his  duties  as  trustee,  has  received  various 
amounts  of  money  as  income  and  profits  and  rents  of  such 
trust  property,  and  has  applied  the  same  to  the  use  of  the 
defendants,  who  are  all  the  beneficiaries  named  under  such 
trust  .provisions. 26 

V.  That  no  accounting  or  settlement  of  plaintiff's  accounts 

24  The  action  may  properly  seek  an  tained  in  the  surrogate's  court; 
accounting  against  a  party  in  his  -  but  no  such  question  may  be  raised 
representative  capacity,  and  also  to  by  demurrer.  Middleberger  v.  Frank- 
charge  him  individually  as  a  trustee  lin,  supra. 

ex  maieficio  for  an  alleged  fraud  in  26  Any    one    claiming    an    interest 

connection  with  the  trust  adminis-  as  a  creditor  may  be  joined  as  a 

tration.     See  Donnelly  v.  Lambert,  defendant.     Beekman  v.    Beekman, 

62  App.  Div.  189,  70  N.  Y.  Supp.  963.  74  Misc.  540,   134  N.  Y.  Supp.  454 

25  The  Supreme  Court  will  not  en-  (attorney  claiming  more  for  serv- 
tertain  the  action  unless  it  appears  ices  than  the  trustee  is  willing  to 
that  complete  relief  cannot  be  ob-  pay). 
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as  trustee  aforesaid  has  been  had  [since  the  day 

of  ,  19    ]. 

Wherefore,  plaintiff  demands  judgment  that  his  ac- 
count as  trustee  aforesaid  be  taken  and  judicially  settled, 
and  that  by  a  judgment  to  be  made  herein  his  said  account 
be  stated  and  determined,  and  for  such  other  and  further 
relief  as  may  be  just  and  equitable,  with  the  costs  and  dis- 
bursements of  this  accounting. 
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1  An  action  in  equity  cannot  be 
maintained  by  plaintiffs,  as  individ- 
ual stockholders,  for  themselves  and 
all  others  similarly  interested,  unless 
it  is  necessary  because  of  the  neglect 
and  refusal  of  the  corporate  body  to 
act.  It  is  necessary,  therefore,  in 
such  an  action  to  set  forth,  first,  a 
cause  of  action  in  favor  of  the  cor- 
poration, with  the  same  detail  of 
facts  as  would  be  proper  in  case  the 
corporation  itself  had  brought  the 
action;  second,  the  facts  which  en- 
title the  plaintiff  to  maintain  the 
action  in  place  of  the  corporation. 
Cont.  Sec.  Co.  v.  Belmont,  206  N.  Y. 
7,  15.     See  also  notes  to  Form  112. 

If  the  subject-matter  of  the  stock- 
holder's complaint  is  for  any  reason 
within  the  immediate  control,  direc- 
tion or  power  of  confirmation  of  the 
body  of  stockholders,  it  should  be 
brought  to  the  attention  of  such 
stockholders  for  action  before  the 
suit  is  commenced  by  the  stockholder, 
unless  the  complaint  shows  that  such 


application  is  useless;  but  if  the 
body  of  stockholders  has  no  ade- 
quate power  or  authority  to  remedy 
the  wrong  asserted,  no  such  applica- 
tion to  the  stockholders  is  necessary. 
Id. 

The  fact  that  plaintiff  acquired  his 
stock  after  the  wrongful  acts  com- 
plained of  were  consummated  does 
not  prevent  his  action.  Pollitz  v. 
Gould,  202  N.  Y.  11.  If  the  prior 
owner  of  the  stock  consented  to  the 
acts,  that  is  matter  of  defense.    Id. 

The  corporation  is  a  necessary 
party  defendant.  Cont.  Sec.  Co.  v. 
Belmont,  150  App.  Div.  298,  134 
N.  Y.  Supp.  635,  aff'd  206  N.  Y.  7. 

2  Stockholders  whose  individual 
rights  have  been  invaded  in  a  way  not 
common  to  all  the  stockholders  may 
sue  for  appropriate  relief  notwith- 
standing that  some  of  the  acts  com- 
plained of  would  also  support  a 
representative  action  on  behalf  of 
the  corporation.  See  -  Witherbee  i. 
Bowles,  201  N.  Y.  427. 

2117 
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1671.  By  Stockholder  against  Corporation  and  Directors, 
for  Misconduct  of  Directors.3 

I.  [Allege  corporate  capacity  and  occupation  of  defendant 
corporation,  as  in  Form  44-] 

II.  That  the  defendants  [directors]  were  duly  elected 
directors  of  the  said  corporation  in  the  year  19  ,  and  have 
from  year  to  year,  since  that  time,  been  duly  and  regularly 
elected  directors  of  the  said  corporation;  that  immediately 
after  their  election,  each  of  them  accepted  the  said  office 
and  trust  [and  took  and  filed  the  official  oath  as  such  direc- 
tors] ;  and  thereupon  each  of  said  persons  took  upon  himself 
the  duties  and  responsibilities  pertaining  to  the  office  of  a 
director  of  said  corporation;  and  that  all  and  each  of  them 
have  continued  to  act  and  serve  as  such  directors  of  said 


3  Adapted  from  complaint  sus- 
tained in  Brinckerhoff  v.  Bostvfick, 
88  N.  Y.  52. 

See  Forms  112  and  112a  (Vol.  I, 
pp.  109-112)  and  cases  collated  in  the 
notes  to  such  forms. 

See,  also,  Form  1323,  and  notes; 
also,  other  forms  in  Chapter  LI. 

Allegations  of  a  want  of  good  judg- 
ment, or  lack  of  efficiency,  on  the 
part  of  the  majority,  will  not  support 
the  action.  Schwab  v.  Potter  Co., 
194  N.  Y.409. 

The  necessary  defendants  are  the 
defaulting  officials,  and  the  directors 
or  trustees  who  direct  and  are  re- 
sponsible for  the  corporation;  the 
stockholders,  merely  as  such,  are  not 
properly  made  defendants.  McCrea 
v.  Robertson,  192  N.  Y.  152.  But 
the  action  must  be  brought  by  the 
plaintiff  stockholder  on  behalf  of 
himself  and  all  the  other  stockholders. 
Kavanaugh  v.  Comm.  Tr.  Co.,  181 
N.  Y.  121;  further  decision  in  64 
Misc.  303,  118  N.  Y.  Supp.  758. 

Allegations  of  the  amount  paid 
by  plaintiff  for  his  stock,  its  value 
before  the  acts  complained  of,  its  pres- 


ent depreciated  value,  and  resultant 
loss  to  plaintiff,  are  all  irrelevant  and 
properly  stricken  out  on  motion. 
Kavanaugh  v.  Comm.  Tr.  Co., 
supra. 

For  discussion  of  the  questions 
involved  in  this  action  see  Dykman 
v.  Keeney,  154  N.  Y.  483,  68  N.  E. 
Rep.  894,  5  N.  Y.  Anno.  Cas.  67; 
Kavanaugh  v.  Comm.  Tr.  Co.,  64 
Misc.  303,  118  N.  Y.  Supp.  758. 
Where  the  action  is  brought  by  a 
stockholder,  suing  on  behalf  of  all,  to 
right  the  wrongs  which  the  corpora- 
tion neglects  or  refuses  to  remedy,  the 
action  is  clearly  in  equity,  and  no 
misjoinder  arises  from  a  joinder  of 
directors  and  other  wrongdoers  who 
have  each  participated  in  only  a 
part  of  the  alleged  misdeeds.  But 
no  such  joinder  is  possible  where  the 
corporation,  or  its  legal  representa- 
tive, sues;  the  remedy  is  at  law; 
each  distinct  misdeed  .constitutes 
a  separate  cause  of  action,  and  a  mis- 
joinder follows  unless  each  cause  of 
action  affects  all  of  the  defendants. 
Dykman  v.  Keeney,  supra,  and  cases 
cited. 
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corporation,  and  have  caused  and  do  still  cause  themselves 
to  be  paid  for  said  services  out  of  the  moneys  of  said  com- 
pany; that  their  successors  have  never  been  elected  or  ap- 
pointed. 

III.  That  the  capital  stock  of  said  company  was  and  is 

dollars,  and  was  and  is  divided  into  shares 

of  dollars  each;  that  the  plaintiff,  while  the  defend- 

ants hereinbefore  named  were  the  directors  thereof,  and 
on  or  about  the  day  of  ,  19     ,  became  and 

still  is  the  owner  of  shares  of  the  said  capital  stock 

of  said  company. 

IV.  That  it  was  the  duty  of  the  said  defendants  as  such 
directors,  honestly,  diligently  and  carefully  to  administer 
the  affairs  of  said  corporation;  to  employ  none  but  honest 
and  competent  persons  to  serve  as  officers,  agents  and  serv- 
ants of  said  corporation,  and  to  take  from  all  persons  so 
employed  sufficient  security  for  the  faithful  performance  of 
their. duties;  to  keep  honest,  accurate  and  correct  books  of 
account  of  all  the  affairs,  business  and  transactions  of  the 
said  company;  to  see  that  the  property  and  effects  of  the 
said  company  were  not  wasted,  stolen  or  squandered;  to 
make  and  publish  true  and  accurate  accounts  and  state- 
ments of  the  affairs  of  the  said  corporation  from  time  to 
time  as  required  by  statute,  and  to  faithfully  and  diligently 
perform  all  other  duties  devolving  upon  them  as  directors 
of  said  company. 

V.  That  the  said  defendants,  as  directors  as  aforesaid, 
utterly  failed  and  neglected  to  perform  their  official  duties 
as  such  directors,  as  follows:  They  did  not  give  their  care 
or  oversight  to  the  business  and  affairs  of  said  company, 
but  utterly  neglected  the  same;  they  did  not  administer 
the  affairs  of  the  said  company  in  an  honest,  careful  or 
prudent  manner,  but,  on  the  contrary,  they  negligently 
suffered  and  permitted  the  money,  property  and  effects  of 
the  said  company  to  be  stolen,  wasted  and  squandered; 
they  negligently  suffered  and  permitted  the  moneys  of  the 
said  corporation  to  be  loaned  to  irresponsible  persons  and 
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corporations  without  adequate  security,  by  means  whereof 
the  said  moneys  were  lost  by  said  corporation. 

[Also  set  forth  any  other  facts  showing  other  misconduct  of 
defendant  directors.]  4 

VI.  That  said  directors  so  negligently  and  carelessly  con- 
ducted the  said  company  and  the  business  and  affairs  thereof, 
that  the  entire  capital,  surplus,  property  and  effects  of  the 
said  company  were  lost  and  the  stock  of  the  said  company 
rendered  worthless,  and  the  stockholders  of  the  said  bank 
rendered  liable  for  a  large  sum  of  money  on  account  of  the 
debts  of  the  said  company  remaining  unpaid. 

VII.  That  before  the  commencement  of  this  action  the 
plaintiff  requested  and  demanded  of  the  said  defendant  cor- 
poration, through  its  officers,  that  it  should  commence  and 
prosecute  an  action  against  the  aforesaid  directors  of  the 

Company  to  recover  against  them  the  damages 
which  the  said  corporation  or  the  stockholders  thereof  have 
sustained  by  reason  of  the  negligence  and  official  misconduct 
of  the  said  directors;  that  the  said  defendant  corporation 
neglected  and  refused  to  commence  such  action,  or  any 
action,  against  the  said  directors,  or  any  or  either  of 
them.5 

VIII.  That  this  action  is  commenced  and  prosecuted  by 
this  plaintiff  on  his  own  behalf,  and  on  behalf  and  for  the 
benefit  of  all  the  other  stockholders  of  said  company. 

Wherefore,  the  plaintiff  demands  judgment  that  the 
damages   which    the  Company   has    sustained   by 

reason  of  the  matters  and  things  heretofore  stated  and  set 
forth  may  be  ascertained  and  determined;  that  the  defend- 
ant directors  be  adjudged  and  decreed  to  pay  said  sum  to 

4  If  the  complaint  charges  a  con-  refusal  by,  the  corporation,  is  an  es- 

spiracy  to  misappropriate  corporate  sential   element  of  the  action,   and 

property,  all  the  various  acts  done  in  cannot   be   omitted   unless   plaintiff 

furtherance  thereof  constitute  but  a  sets  forth  facts  which  will  excuse  such 

single    cause    of    action.      Stone    v.  a  demand.     See  Norman  v.  Federal 

Town,  etc.,  Estates,  180  App.  Div.  Mining,  etc.,  Co.,  180  App.  Div.  325. 

322.  Form  112,  vol.  I,  p.  109,  and  notes. 

6  This  allegation  of  demand  of,  and 
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the  defendant  corporation,  and  that  plaintiff  may  have  such 
other  relief  as  the  nature  of  the  case  may  require,  and  as 
shall  be  just,  with  costs  of  this  action.6 

1672.  To   Enjoin   an   Unauthorized   Issue    of   Preferred 
Stock.7 

I.  [Allege  corporate  capacity  of  defendant  corporation,  as  in 
Form  441  and  has  its  principal  office  or  place  of  business  in 
the  city  of  ,  in  the  county  of 

II.  That  the  said  company,  at  an  annual  meeting  of  its 
stockholders,  duly  held  in  the  city  of  on  the 

day   of  ,    19     ,   made   the  amended  by-laws  and 

passed  the  resolutions  respectively  set  forth  in  Exhibit  A, 
hereto  annexed,  as  a  part  of  this  complaint.  [Copy  of 
amended  by-laws,  and  resolutions  to  issue  the  preferred  stock, 
annexed.] 

III.  That  on  the  day  of  ,  19  ,  the  plain- 
tiff became  and  continuously  thereafter  was,  and  now  is, 
the  owner  .of  shares  of  that  portion  of  the  capital 
stock  of  the  said  company  known  as  preferred  stock,  and 
held,  and  now  holds,  certificates  therefor,  issued  by  the 
company  to  him  in  the  usual  form,  to  the  amount  of 
shares,  and  owns,  held,  and  now  holds,  like  certificates  issued 
to  other  persons,  and  by  them  assigned  and  delivered  to 
the  plaintiff,  to  the  amount  of               shares. 

IV.  That,  in  pursuance  of  said  by-laws  and  resolutions, 
the  board  of  directors  of  said  company  issued  a  circular  di- 
rected, to  its  stockholders,  and  caused  the  same  to  be  de- 
livered to  its  said  stockholders  in  the  month  of  , 
19  ,  at  the  city  of  ,  a  copy  of  which  is  hereto  an- 
nexed, marked  Exhibit  B. 

V.  That  thereafter,  and  relying  upon  the  said  by-laws  and 
resolutions  and  circular,  and  the  statements  and  representa- 
tions therein  contained,  respectively,  the  then  owners  of 

6  Demand  for  a  receiver  is  ordina-  7  From  Kent  v.  Quicksilver  Mining 

rily  inappropriate.    Watkins  v.  Wat-       Co.,  78  N.  Y.  159. 
kins  Lumber  Co.,  11  App.  Div.  517, 
43  N.  Y.  Supp.  41. 
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shares  of  the  company's  common  stock,  to  the  amount  of 
about  shares,  surrendered  to  the  said  company  at 

the  city  of  ,  their  said  shares  of  its  capital  stock, 

known  as  common  stock,  and  paid  to  the  company  the 
sum  of  _  dollars  on  each  share  of  stock  so  surrendered, 
amounting  in  all  to  about  dollars,  and  in  considera- 

tion thereof  the  said  company  thereupon  issued  and  delivered 
to  such  common  stockholders  certificates  of  shares  of  said 
preferred  stock,  to  the  amount  of  about  shares,  in 

the  form  hereto  annexed,  marked  Exhibit  C. 

VI.  That  thereafter,  and  in  pursuance  of  the  said  by- 
laws and  resolutions,  the  board  of  directors  of  said  company, 
on  the  day  of  ,  19  ,  caused  the  book  of 
subscriptions  to  said  preferred  stock  to  be  closed,  and  the 
same  was  so  closed  and  has  since  so  remained. 

VII.  That  the  plaintiff  thereafter,  and  at  various  times 
between  the  years  19     and  19     ,  purchased  in  open  market 

shares  of  said  preferred  stock  from  the  owners  thereof, 
in  the  form  aforesaid,  and  relying  upon  the  representations 
and  agreements  therein  made  and  contained,  and  caused 

shares  thereof  to  be  transferred  upon  the  books  of 
the  company  in  his  own  name,  and  received  from  the  com- 
pany certificates  of  the  said  shares  in  the  form  afore- 
said, and  is  now  the  owner  and  holder  of  said  shares 
and  of  the  certificates  representing  the  same  issued  as  afore- 
said. 

VIII.  That  at  the  time  of  the  passage  of  the  said  by-laws 
and  resolutions  the  said  company  was  insolvent,  and  adopted 
the  said  plan  of  conversion  of  shares  of  common  into  pre- 
ferred stock  and  payment  of  dollars  thereon,  re- 
spectively, in  order  to  carry  on  its  corporate  business,  and 
that  for  a  considerable  time  after  such  conversion  it  was 
doubtful  whether  the  receipts  of  the  company  would  be 
sufficient  to  pay  any  dividend  whatever,  or  even  its  working 
expenses. 

IX.  That  no  interest  has  yet  been  paid  on  any  of  said 
preferred  stock  by  the  company,  but  a  considerable  sum  of 
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money,  to  wit,  about  dollars,  has  been  earned  and 

received  by  the  company,  which  is  applicable  to  the  payment 
of  interest  on  said  preferred  stock,  pursuant  to  said  by-laws 
and  resolutions. 

X.  That  the  individual  defendants  are  large  owners  of 
the  common  stock  of  said  company,  which  has  not  been  con- 
verted into  preferred  stock  as  aforesaid,  and  are  not  en- 
titled to  convert  the  same  in  the  manner  aforesaid,  or  other- 
wise, without  the  consent  of  all  the  other  stockholders, 
common  and  preferred,  including  this  plaintiff,  but  that  the 
defendants  claim  that  they  have  the  right  to  make  such 
conversion. 

XI.  That  the  plaintiff  [is  also  the  owner  and  holder  of 

shares  of  said  common  stock,  and]  has  not  at  any 
time,  either  as  owner  of  such  common  and  preferred  stock, 
as  aforesaid,  consented  to  the  conversion  of  any  of  the 
shares  of  the  common  stock  in  said  company  into  preferred 
stock  of  the  character  and  form  aforesaid,  or  otherwise. 

XII.  That  the  said  individual  defendants  compose  and 
are  a  majority  of  the  board  of  directors  of  said  company, 
and  for  the  purpose  of  enabling  the  said  common  stock 
owned  by  them  and  their  confederates,  and  others,  to  be 
converted  hereafter  into  such  preferred  stock,  have  called 
a  meeting  of  the  stockholders  of  the  said  company,  to  be 
held  at  their  said  principal  office,  at  o'clock,  on  the 

day  of  ,  19     ,  to  authorize  a  further  con- 

version of  such  common  stock  into  preferred  stock  of  the 
same  or  similar  character  to  the  preferred  stock  already 
issued  as  aforesaid,  and  are  about  to  hold  such  meeting,  and 
having  obtained  the  assent  of  a  majority  of  the  stockholders 
of  said  company,  who  may  be  then  and  there  present,  to 
convert  the  said  common  stock  into  preferred  stock  of  the 
same  or  similar  form  to  that  issued  as  aforesaid,  in  fraud 
of  the  rights  of  the  plaintiff  and  the  other  preferred  stock- 
holders now  existing. 

XIII.  That  any  further  issue  of  such  preferred  stock,  as 
aforesaid,  or  any  of  the  other  preferred  stock  in  said  com- 
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pany,  will  cause  a  great  depreciation  in  the  value  of  the 
said  common  and  preferred  stock  so  held  by  the  plaintiff, 
as  aforesaid,  and  by  the  other  stockholders,  and  will  prevent 
the  said  company"  from  performing  its  said  contract  with  the 
plaintiff  or  with  the  other  owners  of  the  said  shares 

of  said  preferred  stock,  to  the  irreparable  damage  of  the 

plaintiff. 

Wherefore,  the  plaintiff  demands  judgment  that  the 
said  company,  its  directors,  officers,  agents  and  servants, 
be  perpetually  enjoined  and  restrained  by  the  judgment 
of  this  court  from  converting,  or  agreeing  to  convert,  any 
of  the  shares  of  its  capital  stock,  now  known  as  and  being 
common  stock,  into  preferred  stock  in  the  said  company, 
of  like  character  with  the  preferred  stock  now  existing  therein, 
or  otherwise,  and  from  issuing  any  further  preferred  stock 
whatever  in  said  company,  and  from  doing,  or  procuring 
to  be  done,  any  act  or  thing  which  may  lessen  the  share, 
or  right  to  a  share,  in  the  annual  receipts  of  said  company 
since  the  day  of  ,    19    ,   in  or  to  which 

the  plaintiff  is  or  may  be  entitled  or  interested  as  owner 
of  any  share  or  shares  of  preferred  stock  in  said  company 
now  existing,  and  that  the  individual  defendants  be  severally, 
in  like  manner,  perpetually  enjoined  and  restrained  from 
converting  any  of  the  common  stock  in  said  company,  now 
held  or  controlled  by  them,  or  any  of  them,  into  preferred 
stock  of  the  said  company,  of  like  character  with  the  pre- 
ferred stock  thepgin  now  existing,  or  otherwise,  and  that 
the  plaintiff  may  have  such  other  or  further  relief  as  may 
be  just  and  equitable,  together  with  the  costs  of  this  action. 

1673.  By  Minority  Stockholder;  against  Corporation  and 
Directors,  to  Enjoin  an  Issue  of  Stock  and  Bonds  for 
a  Fraudulent  Purchase  from  a  Defendant  Director.8 

I.  [Allege  corporate  capacity  of  defendant  corporation,  as  in 
Form  4-4-]    That  the  defendants  [directors]  are,  and  were  at 

8  From    Gamble    v.    Queens    Co.       plaintiff  failed  to  recover  because  of 
Water   Co.,    123    N.    Y.    91,    where       defect  in  his  proof. 
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all  the  times  hereinafter  mentioned,  the  managing  directors 
[or,  trustees]  of  said  defendant  corporation,  and  were,  and 
now  are,  the  holders  of  a  majority  of  the  stock  .therein;  that 
ever  since  its  incorporation,  the  said  company  has  had  its 
principal  office  and  place  of  business  in  the  city  of 

II.  That  said  corporation  was  organized  on  or  about  the 

day   of  ,    19     ,   with  a   capital  stock  of 

dollars,   divided  into  shares  of 

dollars  each,  for  the  purpose  of  [supplying  water  to  the 
town  of  ,  in  the  county  of  ,  State  of  ]. 

III.  That  plaintiff  is  now  the  lawful  owner  in  his ,  own 
right  and  holder  of  shares  of  the  said  corporation, 
which  said  stock  stands  upon  the  stock  book  of  said  de- 
fendant corporation  in  his  name. 

IV.  That  on  or  about  the  day  of  -  ,  19  , 
the  defendant  directors  illegally  entered  into  a  contract 
with  Y.  Z.  [a  director],  one  of  the  defendants  herein,  for  the 
[construction  of  an  extension  of  the  water  works  of  the  said 
corporation  from  ,  aforesaid,  to  ,  being  a 
distance  of  about  miles];  that  at  the  time  of  enter- 
ing into  said  contract,  said  [director]  was,  and  now  is,  one 
of  the  directors  of  said  corporation;  that  plaintiff  did  not 
assent  thereto,  nor  did  he  have  any  knowledge  of  the  exist- 
ence of  said  contract  until  the  meeting  of  the  stockholders 
of  said  corporation,  held  on  the  day  of  , 
19     . 

V.  That  at  a  meeting  of  the  stockholders  of  the  defendant 
corporation,  held  on  the  day  of  ,  19  ,  at 
which  meeting  the  defendants  herein  [directors]  and  the 
plaintiff  herein  were  all  and  the  only  stockholders  and  per- 
sons present,  it  was  voted  by  a  majority  of  the  stockholders 
thereof,  in,  number  and  in  amount  of  stock,  to  increase  the 
capital  stock  of  said  corporation  to  dollars,  and  to 
issue  dollars  mortgage  bonds  of  the  said  corpora- 
tion; that  it  was  further  voted  to  pay  over  to  the  defendant 
[director]  dollars  of  said  'mortgage  bonds,  and  the 
aforesaid                dollars    of   additional    capital    stock,    in 
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payment  for  the  aforesaid  [extension  of  the  water  works 
to  ],  under  the  contract  aforesaid. 

VI.  That  the  defendant  [director]  voted  in  the  affirmative 
at  the  said  meeting  of  the  stockholders  on  the  resolution  to 
so  pay  over  to  himself  the  said  additional  stock  and  bonds 
as  aforesaid;  that  plaintiff  voted  against  said  resolution, 
and  protested  then  and  there  in  writing  against  the  said 
payment  to  defendant  [director]  of  the  said  stock  and  bonds; 
that  plaintiff  also  demanded  from  the.  officers  of  the  de- 
fendant corporation  personal  examination  of  the  contract 
entered  into  between  defendant  corporation  and  defendant 
[director],  and  further  demanded  from  the  said  last-named 
officers  a  statement  of  the  accounts,  and  also  a  personal 
view  and  examination  of  the  books  of  account  of  defendant 
corporation,  all  of  which  demands  were  then  and  there 
refused. 

VII.  That  the  compensation  voted  to  be  paid,  as  afore- 
said, for  the  [extension  of  said  water  works  from  to 

],  as  aforesaid,  to  said  [director],  under  the  contract 
as  aforesaid,  is  greatly  in  excess  of  the  actual  cost  of  such 
[extension],  and  that  the  actual  cost  of  such  [extension]  did 
not  exceed  the  sum  of  dollars. 

VIII.  That  plaintiff  is  informed  and  believes  that  the 
defendant  directors  above  named,  to  subserve  their  own 
private  purposes,  and  in  violation  of  their  known  duty  as 
directors  of  the  defendant  company,  and  to  the  end  that 
they  may  illegally  acquire  all  the  rights,  titles,  property 
and  franchises  of  the  defendant  corporation,  and  to  greatly 
reduce  in  value  the  stock  and  mortgage  bonds  aforesaid, 
and  without  providing  for  the  protection  of  the  value  of  the 
stocks,  interest  and  property  of  the  plaintiff  in  said  corpora- 
tion, except  as  hereinafter  stated,  have  purposed  and  in- 
tended, and  do  now  purpose  and  intend,  and  propose  and 
are  about  to  illegally,  in,  among,  by  and  of  themselves  form 
a  new  corporation,  which  new  corporation  shall  issue  certain 
shares  of  stock  to  defendant  corporation  and  its  stockholders 
in  pretended  payment  to  the  said  last-named  persons  for  the 
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illegal  transfer,  sale  or  lease  of  the  entire  assets,  rights, 
property,  privileges,  contracts  and  franchises  of  the  defend- 
ant corporation  for  the  period  of  years,  against  the 
protest  and  in  opposition  to  the  legal  rights  of  this  plaintiff, 
who  has  protested,  and  does  now  protest,  against  such 
transfer,  sale  or  lease  of  the  said  property,  rights,  privileges 
and  franchises  of  said  defendant  corporation,  upon  the 
above-named  terms,  and  for  the  aforesaid  period,  or  upon 
any  other  terms,  or  any  other  period  of  time. 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendants,  and  each  of  them,  as  follows: 

1st.  That  the  defendant  corporation,  and  the  directors 
and  officers  thereof,  be  forever  enjoined  and  restrained 
from  making,  carrying  into  effect  or  completing  any  con- 
tract or  contracts  for  the  sale,  transfer  or  lease  of  the  rights, 
property  and  franchises  of  the  defendant  corporation,  or 
for  the  merging  the  same  with  any  other  corporation,  and 
from  issuing  said  additional  stocks  and  mortgage  bonds 
as  aforesaid,  and  from  paying  the  same,  or  any  part  thereof, 
over  to  said  [directors],  or  to  any  one  or  more  of  the  other 
defendants,  and  that  all  the  proceedings  had  by  said  de- 
fendant corporation  therein  be  set  aside. 

2d.  That  any  and  all  of  said  stocks  and  mortgage  bonds 
which  may  have  been  already  issued  to  the  said  defendants, 
or  to  any  one  or  more  of  them,  on  account  of  any  matters 
herein  stated,  be  declared  null  and  void,  and  be  returned 
to  said  corporation  to  be  cancelled. 

3d.  That  any  and  all  contract  or  contracts  made  be- 
tween defendant  corporation  and  any  of  the  defendant 
officers  or  directors  thereof,  be  abrogated  and  declared  null 
and  void,  and  that  all  the  proceedings  therein  by  said  cor- 
poration be  set  aside;  that  if  any  of  the  bonds  or  stocks 
aforesaid  have  been  issued  and  disposed  of,  that  defendant  di- 
rectors be  compelled  to  account  for  all  proceeds  of  the  same. 

4th.  That  the  defendant  Y.  Z.  [director]  be  compelled  to 
come  into  court  and  disclose  all  the  contracts,  books  and 
accounts  of  said  corporation. 
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5th.  That  all  and  further  proceedings  by  said  corporation, 
its  board  of  directors,  agents  or  attorneys  in  the  premises, 
in  the  meantime,  and  until  the  final  judgment  herein,  be 
stayed. 

6th.  That  the  plaintiff  may  have  all  such  other  and 
further  relief  in  the  premises  as  may  be  just,  besides  the 
costs  and  expenses  of  this  action. 

1674.  By  Stockholder  to  Obtain  Proportionate  Share  of 
Amount  of  Increase  in  Capital  Stock.9 

I.  [Allege  defendant's  corporate  capacity  as  in  Form  44.] 

II.  That  on  and  prior  to  the  day  of  , 
19  ,  defendant  had  a  capital  stock  of  dollars, 
divided  into  shares  of  the  par  value  of  dol- 
lars each;   that   plaintiff  was  the  owner  >  on  said  day  of 

shares  of  said  capital  stock. 

III.  That  on  said  day  the  capital  stock  of  the  defendant 
was  duly  increased  to  the  sum  of  dollars,  such  in- 
crease being  represented  by  shares  of  the  par  value 
of  dollars  each;  that  such  increased  stock  was 
issued  to  be  sold  for  cash  [and  that  no  price  was  fixed  thereon 
by  the  stockholders]  10  and  that  the  same  was  to  be  sub- 
scribed and  paid  for  at  par. 

IV.  That  plaintiff  as  such  stockholder  aforesaid  had  the 
right  to  have  issued  to  him  at  [par]  such  proportionate 
share  of  said  increased  stock  as  his  holding  in  said  defendant 
bore  to  the  then  capital  stock  prior  to  such  increase,  and 
that  such  proportion  was  shares  of  such  increased 
stock. 

V.  That  plaintiff  in  due  time  offered  to  and  "demanded 
the  right  to  subscribe  for  said  shares  [his  propor- 
tionate share]  of  said  increased  capital  stock  and  duly  ten- 


9  Adapted  from  complaint  in  Stokes  time  it  is  authorized,  it  is  necessary 
v.  Cont.  Trust  Co.,  186  N.  Y.  285,  that  plaintiff  allege  and  show  his 
where   plaintiff  recovered.  willingness    to    have   subscribed   for 

10  Where  the  stockholders  fix  a  the  stock  at  the  price  so  fixed, 
price  for  the  increased  issue,  at  the  Stokes  v.  Cont.  Trust  Co.,  supra. 
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dered  to  defendant  payment  therefor  (at  par) ;  that  in  viola- 
tion of  plaintiff's  rights  defendant  refused  to  receive  his 
subscription  or  to  accept  his  said  tender  and  refused  to 
permit  plaintiff  to  subscribe  for  or  receive  any  part  of  said 
increased  stock. 

VI.  That  plaintiff  is  ready  and  able  to,  and  is  desirous, 
of  obtaining  his  said  proportionate  share  of  such  increased 
stock;  that  said  shares  are  of  the  value  of  at  least 
dollars,  and  that  if  defendant  is  unable  to  issue  and  deliver 
to  plaintiff  any  portion  of  said  shares  constituting  his  said 
proportion  thereof,  plaintiff  will  have  suffered  damage  in 
the  sum  of  dollars. 

Wherefore,  plaintiff  demands  judgment  that  the  de- 
fendant be  directed  to  issue  and  deliver  to  plaintiff 
shares  of  its  capital  stock  upon  plaintiff  paying  therefor  at 
the  rate  of  dollars  per  share;  that  in  case  defendant 

cannot  so  issue  said  stock,  that  plaintiff  have  judgment 
against  it  for  his  aforesaid  damages ;  that  plaintiff  have  such 
other  and  further  relief  as  may  be  just,  and  the  costs  of  this 
action. 
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1675.  To  Set  Aside  Wrongful  Expulsion  from  Voluntary 
Association.1 

I.  That  the  Union  is  a  voluntary  unincorporated 

1  Adapted  from  the  complaints  in  for  its  action  was  an  affirmative  de- 

Drazen  v.  Curly,  172  App.  Div.  418,  fense,   and  that  the  complaint  was 

158  N.  Y.  Supp.  507,  and  Corregan  good    without     showing     on    what 

v.  Hay,  94  App.  Div.  71,  87  N.  Y.  grounds   the   association   had  acted 

Supp.  956.  or   that  such  action   was   wrongful. 

Where  the  complaint  shows  that  Williamson  v.  Wager,  90  App.  Div. 
plaintiff  is  a  member  of-  an  associa-  186,  86  N.  Y.  Supp.  684.  When 
tion  formed  for  the  purpose  of  fur-  justification  is  pleaded,  and  the  as- 
nishing  its  members  opportunity  to  sociation  has  shown  that  a  certain 
meet  and  transact  business  upon  its  committee  had  jurisdiction,  and  had 
premises,  that  plaintiff  is  being  pre-  followed  the  procedure  prescribed, 
vented  from  participating  in  the  and  had  passed  a  resolution  of  ex- 
rights  and  privileges  of  the  members,  pulsion,  the  decision  of  the  committee 
and  judgment  is  asked  restraining  will  be  presumed  to  have  been  valid, 
the  association  from  denying  him  and  this  presumption  must  be  over- 
the  rights  of  membership,  it  was  thrown  by  plaintiff.  Young  v. 
held  that  the  matter  of  justification-  Eames,  78  App.  Div.  229,  79  N.  Y. 

2130 
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association  consisting  of  more  than  seven  members,  located 
at  ,  and  that  Y.  Z.  above  named  is  the  [president] 

thereof,  that  the  defendants  [names]  are  the  members  com- 
posing the  [trustees]  of  said  association,  and  the  defendants 
[names]  are  the  so-called  walking  delegates,  or  representatives 
of  said  association  in  its  relatione  with  employers  and  in 
directing  the  conduct  of  its  members. 

II.  That  the  defendant  Union  is  organized  for  the  pur- 
pose, among  other  things,  of  compelling  employers  to  employ 
none  but  members  of  the  Union  as  [printers]  and  to  compel 
members  of  the  Union  to  work  for  no  persons  other  than 
those  employing  only  Union  printers  to  do  the  printing 
work  in  their  establishments;  that  the  by-laws  of  said  Union 
provide  that  no  member  shall  be  permitted  to  work  in  any 
printing  office  in  which  there  is  employed  any  printer  who 
is  not  a  member  of  the.  Union.  [Or  otherwise  show  the  objects 
of  the  association,  which  are  pertinent.] 

III.  That  the  constitution  [and  by-laws]  of  said  Union 
provides  among  other  things  the  manner  in  which  charges 
may  be  brought  against  members,  and  the  hearing  and  dis- 
position thereof;  that  such  provisions  require  [set  forth  the 
requirements  which  it  is  to  be  claimed  have  been  violated,  as:] 
that  all  charges  against  a  member  shall  be  made  in  writing, 

Supp.  1068.  If,  therefore,  proceed-  association  can  require  is  that  an 
ings  have  been  taken  which  prima  investigation  shall  be  conducted  in 
fade  will  establish  justification,  it  good  faith,  upon  notice  to  him  and  an 
may  tend  to  narrow  the  issues  for  opportunity  to  be  heard,  and  that 
plaintiff  to  allege  in  his  complaint  the  decision  made  should  be  within 
the  grounds  for  assailing  its  validity;  the  scope  of  the  jurisdiction  conferred 
or  defendant  may  properly  require  upon  the  body  which  heard  the 
a  reply  to  be  served,  wherein  such  charges.  Neukirch  v.  Keppler,  56 
grounds  shall  be  disclosed.  App.  Div.  225,  67  N.  Y.  Supp.  710, 
Where  a  member  has  appeared  be-  aff'd  174  N.  Y.  509;  Lewis  v.  Wilson, 
fore  the  authorized  body  of  the  121  N.  Y.  288.  Of  course  if  the  con- 
voluntary  association,  and  a  full  stitution  of  the  association  requires 
investigation  has  been  made  and  a  certain  procedure  to  be  followed, 
full  inquiry  into  the  merits,  the  de-  valid  action  by  it,  or  the  body  ap- 
cision  of  the  association  cannot  be  pointed  to  act  upon  the  charges, 
reviewed  by  the  courts  on  the  merits;  can  only  be  taken  in  conformity  with 
all  that  a  member  of  a  voluntary  such  requirements. 
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and  a  copy  thereof  served  upon  the  member,  that  such 
charges  shall  be  filed  with  the  president,  who  shall  there- 
upon appoint  a  committee  to  examine  the  charges,  that  the 
member  shall  have  due  notice  of  hearings  thereon,  and  shall 
have  the  right  and  opportunity  to  appear  by  counsel,  and 
in  person,  and  be  heard  in  defense  thereof. 

IV.  That  since  about  the  year  19  ,  plaintiff  has  been  a 
member  of  said  Union,  and  has  during  all  such  time  com- 
plied in  all  respects  with  the  constitution  and  by-laws  and 
regulations  thereof. 

V.  [Show  violation  of  requirements,  as  already  set  forth,  as:] 
That  no  written  charges  against  plaintiff  have  ever  been 
made,  or  filed  with  the  president  of  the  Union,  or  a  copy 
given  to  plaintiff,  that  no  committee  has  ever  been  appointed 
to  examine  any  charges  against  plaintiff,  and  that  plaintiff 
has  not  been  notified  of  any  hearing  upon  any  charges 
against  him  or  given  any  opportunity  whatever  to  be  heard 
in  defense.    [Or  otherwise  according  to  the  fact.] 

VI.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  received  from  said  president  of  said  Union  a  noti- 
fication that  at  a  meeting  of  the  Union  held  on  the 

day  of  ,  19     ,  alleged  charges  had  been  preferred 

against  plaintiff,  and  had  been  there  heard,  and  that  plain- 
tiff had  been  found  guilty  of  said  charges,  and  had  been 
expelled  from  said  Union. 

VII.  That  since  said  time  other  members  of  said  Union 
have  been  directed  by  the  defendant  officials  not  to  and 
have  refused  to  work  with  plaintiff  on  the  ground  that  he 
was  no  longer  a  Union  printer,  that  for  that  reason  plaintiff 
has  been  discharged  from  employment  by  one  M.  N.  who 
had  theretofore  regularly  employed  him,  and  that  plaintiff 
has  been  unable  to  secure  other  employment;  that  defend- 
ants threaten  and  will  continue  to  direct  members  of  said 
Union  to  refuse  to  work  with  plaintiff,  and  plaintiff  will 
continue  to  be  deprived  of  his  chance  of  obtaining  employ- 
ment at  his  calling  as  a  printer. 

VIII.  That    plaintiff's    attempted    expulsion    from    said 
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Union  has  heretofore  caused  plaintiff  damage  in  the  sum  of 
at  least  dollars,   and  will  continue  to  cause  him 

great  and  irreparable  damage;  that  the  defendants  are 
wholly  irresponsible  and  a  judgment  for  damages  against 
them  cannot  be  collected;  that  plaintiff's  injury  is  and  will 
be  continuous,  and  that  he  has  no  adequate  remedy  at  law. 
Wherefore,  plaintiff  demands  judgment,  that  plaintiff 
is  a  member  of  the  defendant  Union  in  good  standing,  and 
that  such  attempted  expulsion  is  wholly  ineffective  and 
void;  that  said  Union  be  required  to  issue  and  deliver  to 
plaintiff  its  usual  card  of  membership;  that  the  defendants 
be  enjoined  from  representing  to  any  member  or  other  per- 
son that  plaintiff  is  not  a  member  of  said  Union  and  in  good 
standing,  and  from  calling  out  any  member  of  said  Union 
from  any  printing  office  in  which  plaintiff  may  be  employed; 
that  plaintiff  recover  from  the  defendants  the  damages  suf- 
fered by  him  down  to  the  trial  of  this  action,  and  have  such 
other  and  further  relief  as  may  be  just,  with  the  costs  of  this 
action. 

1676.  To  Set  Aside  an  Award  of  Arbitrators.2 

I.  [Allege  making  of  contract  between  plaintiff  and  defend- 
ant— and  if  according  to  fact,  show  that  there  was  a  provision 
therein  for  arbitration  of  disputes  arising  thereunder.] 

II.  That  after  plaintiff  had  proceeded  with  the  perform- 
ance of  said  contract  and  had  [describe  character  of  perform- 
ance], certain  questions  as  to  charges  and  offsets  arose  be- 
tween plaintiff  and  defendant,  and  thereafter  a  certain 
agreement  of  arbitration  with  respect  thereto  was  made  be- 
tween them,  a  copy  of  which  is  hereunto  annexed  marked  A 
and  made  part  of  this  complaint. 

III.  [Unless  the  submission  names  the  arbitrators:]  That 
thereafter  and   pursuant   to   said  arbitration   submission, 


2  Adapted  from  complaint  in  Cul-  For  precedent  for  the  setting  aside 

len  v.  Shipway,  177  N.  Y.  571,  where  of  an  award  of  appraisers,  see  Form 

a  judgment  giving  plaintiff  the  relief  525,  page  545. 
sought  was  upheld  on  appeal. 
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M.  N.  and  0.  P.  were  duly  chosen  as  the  arbitrators  of  the 
questions  covered  thereby. 

IV.  [If  the  award  is  attacked  only  because*  of  the  action  of  a 
third  arbitrator,  may  continue:]  That  thereafter  plaintiff  and 
defendant  attended  before  said  arbitrators,  and  presented 
their  respective  proofs  and  allegations  in  support  of  their 
respective  contentions  in  regard  to  the  matters  and  things 
in  dispute  and  covered  by  said  submission ;  that  said  arbitra- 
tors were  unable  to  agree  upon  said  matters,  and  thereupon 
said  arbitrators  nominated  one  Q.  R.  as  the  third  arbitrator 
or  umpire,  in  pursuance  of  the  terms  of  said  submission; 
[allege  improper  conduct,  if  any,  as:  that  after  his  appoint- 
ment as  such  third  arbitrator,  said  Q.  R.  proceeded  to  a 
decision  of  the  questions  in  dispute,  but  without  hearing 
the  proofs  and  allegations  of  the  parties,  and  without  con- 
sideration of  the  proofs  submitted  before  the  other  arbitra- 
tors, and  without  being  attended  by  the  parties  hereto  or 
by  the  original  arbitrators]. 

V.  That  said  arbitrators  [or,  said  third  arbitrator]  on  the 

day  of  ,  19     ,  made  and  submitted  pur- 

ported findings  and  decisions,  and  that  a  copy  thereof  is 
hereto  annexed  marked  B,  and  made  part  of  this  complaint. 

VI.  [Allege  ground  for  setting  aside  the  award,  as:]  That 
said  findings  and  decision  are  not  upon  the  matters  in  dif- 
ference between  the  parties  hereto  and  not  upon  the  ques- 
tions of  difference  submitted  by  the  parties  to  arbitration 
under  the  agreement  aforesaid,  or  upon  any  question  sub- 
mitted to  said  arbitrators. 

VII.  [Allege  any  threatened  action  by  defendant  under  the 
award,  as:]  That  the  defendant  at  the  time  of  such  submis- 
sion deposited  in  the  Bank  the  sum  of 
dollars  to  be  paid  to  plaintiff  in  the  event  that  the  award 
thereunder  was  in  plaintiff's  favor;  that  defendant  threatens 
and  is  about  to  attempt  to  withdraw  such  deposit  from  said 
Bank. 

Wherefore,  plaintiff  demands  judgment  that  the  said 
award  be  set  aside  and  adjudged  to  be  of  no  validity  or 
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effect;  that  defendant  be  enjoined  from  [withdrawing  said 
deposit  until  a  valid  award  has  been  made  under  said  sub- 
mission], and  that  plaintiff  have  such  other  and  further 
relief  as  may  be  just,  with  the  costs  of  this  action. 

1677.  Against  a  Special  Partner  who  Withdraws  Contribu- 
tion to  Limited  Partnership.3 

I.  That  at  the  times  hereinafter  mentioned  defendants 
were  doing  business  as  at  ,  and  were  co- 
partners in  a  certain  limited  or  special  partnership,  organized 
under  the  laws  of  the  State  of  New  York,  under  the  firm 
name  of  Y.  &  Z.,  that  the  defendants  Y.  and  Z.  were  the  gen- 
eral partners  therein,  and  that  the  defendant  W.  was  the 
special  partner;  that  the  share  of  the  capital  of  said  limited 
partnership  contributed  by  said  defendant  W.  to  said  partner- 
ship was  the  sum  of               dollars. 

II.  [//  according  to  fact,  allege  -plaintiff's  recovery  of  judg- 
ment against  the  partnership;  that  the  defendants  Y.  and  Z. 
only  were  made  defendants  in  said  action  pursuant  to  law, 
and  duly  appeared  therein  by  attorney;  that  thereafter 
and  on  or  about  the  day  of  ,  19  ,  an  ex- 
ecution upon  said  judgment  was  duly  issued  against  the 
property  of  said  partnership  and  of  said  defendants  Y.  and  Z. 
to  the  sheriff  of  the  county  of  ,  wherein  said  partner- 
ship was  doing  business  as  aforesaid,  and  said  execution 
has  been  heretofore  returned  wholly  unsatisfied  and  said 
judgment  remains  wholly  unpaid;  that  said  judgment  was 
recovered  upon  a  claim  in  favor  of  the  plaintiff  against  the 
said  partnership  for — state  briefly  character  of  claim.] 

[If  no  judgment  has  been  recovered,  then  set  forth  plaintiff's 
claim  as  in  an  action  against  a  general  partnership.]  * 

3  Adapted  from  the  complaint  in  defendant   never   became   a   special 

Baily  v.  Hornthal,  154  N.  Y.  648,  partner  because  of  failure  to  comply 

where  plaintiff  recovered  judgment,  with  the  statute,  he  is  properly  sued 

which  was  upheld  on  appeal  with-  as    a    general    partner.      Sharp    v. 

out  any  question  of  pleading  being  Hutchinson,  100  N.  Y.  533. 
directly  involved;  see,  also,  Bell  v.  *  If  the  withdrawal  of  funds  was 

Merrifield,  109  N.  Y.  202.     If  the  after  the  termination  of  the  limited 
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III.  [Allege  the  act  of  the  special  partner  which  under  the 
statute  makes  him  liable  as  a  general  partner;  where  the  ground 
is  the  withdrawal  of  his  contribution  to  capital,  may  allege:] 
That  during  the  continuance  of  said  limited  partnership, 
and  prior  to  the  day  of  ,  19  ,  defendant 
W.  was  paid  by  said  partnership,  and  withdrew  therefrom, 
the  sum  of  dollars;  that  said  sum  so  paid  and  with- 
drawn constituted  (a  part  of)  the  aforesaid  contribution 
by  the  defendant  W.  to  the  capital  of  said  limited  partner- 
ship. 

IV.  That  at  the  time  of  such  withdrawal,  the  defendants 
Y.  and  Z.  were,  and  now  are,  insolvent  and  unable  to  satisfy 
the  just  obligations  of  said  partnership  by  means  of  their 
available  assets;  that  said  partnership  was  then  and  now  is 
insolvent ;  that  such  withdrawal  was  made  by  defendant  W>. 
in  contemplation  of  such  insolvency  of  such  co-partnership 
and  of  said  defendants  Y.  and  Z.,  and  was  made  for  the  pur- 
pose and  with  the  intent  of  unlawfully  preferring  the  claims 
of  the  defendant  W.  as  a  creditor  of  the  partnership  over 
the  claims  of  the  other  creditors  of  the  said  partnership. 

V.  That  by  reason  of  the  aforesaid  withdrawal  of  his  con- 
tribution to  the  capital  of  said  partnership,  the  defendant 
W.  became  and  liable  to  all  the  creditors  of  said  partnership 
for  the  full  amount  of  their  claims,  and  became  bound  to 
refund  the  amount  thereof  with  interest  and  to  account 
to  creditors  for  the  amount  thereof. 

Wherefore,  plaintiff  demands  judgment  that  [his  claim 
be  established  as  a  valid  claim  against  said  partnership], 
that  the  defendant  W.  be  adjudged  and  declared  liable  as  a 
general  partner  to  the  creditors  of  said  partnership,  and 
that  said  withdrawal  of  his  contribution  be  declared  null 
and  void  as  against  plaintiff,  and  that  he  be  directed  to  ac- 

partnership,  plaintiff  must  be  a  judg-  continuance   of   the  partnership  re- 

ment    creditor    with    execution    re-  suits  in  a  liability  to  general  creditors; 

turned    unsatisfied.      Fuhrmann    v.  if  the  liability  is  restricted  to  the 

Von  Pustau,  126  App.  Div.  629,  111  amount  withdrawn  the  action  should 

N.  Y.  Supp.  34.     It  is  not  settled  probably  be  brought  for  the  benefit 

whether  such   a  withdrawal   during  of  all. 
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count  for  and  pay  over  to  plaintiff  the  amount  so  with- 
drawn, or  such  portion  thereof  as  may  be  necessary  to  pay 
the  claim  of  the  plaintiff  in  full,  with  interest,  and  costs  of 
this  action;  and  that  plaintiff  have  such  other  and  further 
relief  as  may  be  just. 

1678.  To  Have  Absolute  Transfer  of  Personalty  Adjudged 
to  have  been  for  Security  only.5 

I.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  was  the  owner  of  [state  what]. 

II.  That  on  or  about  said  day,  plaintiff,  being  desirous 
of  securing  the  loan  of  money,  applied  to  the  defendant 
therefor;  that  defendant  thereupon  agreed  to  loan  to  plain- 
tiff the  sum  of  dollars,  if  plaintiff  would  give  him  a 
bill  of  sale  of  said  [property],  for  the  purpose  of  securing  the 
return  of  said  loan. 

III.  That  plaintiff  accepted  said  loan  upon  said  condi- 
tion; that  defendant  made  said  loan  of  dollars,  and 
plaintiff  then  and  there  gave  to  defendant  a  bill  of  said 
[property],  and  agreed  to  repay  said  loan  on  the 

day  of  ,  19    . 

IV.  That  it  was  mutually  intended  and  agreed  that  said 
bill  of  sale  should  be,  and  the  same  was,  given  only  as  se- 
curity for  the  repayment  of  the  said  loan,  and  interest. 

V.  That  prior  to  the  commencement  of  this  action,  and 
on  or  about  the  day  of  ,  19  ,  plaintiff 
duly  tendered  to  defendant  the  repayment  of  said  loan, 
together  with  all  interest  theretofore  accrued;  that  defend- 
ant refused  to  accept  the  same,  and  refused  to  return  to 
plaintiff  the  said  bill  of  sale,  or  to  retransfer  said  property 
to  plaintiff,  and  claims  to  be  the  absolute  owner  thereof. 

VI.  That  plaintiff  has  at  all  times  after  said  tender,  and 

6  Adapted  from  Barry  v.  Colville,  absolute  transfer  was  intended  merely 

129  N.  Y.  302,  where  the  court  held  as  "security.      See,    also,    Donnelly 

that  no  fraud  or  mistake  was  es-  v.  McArdle,  86  App.  Div.  33,  83  N.  Y. 

sential  to  be  shown  as  a  ground  for  Supp.  193. 
receiving   parol   evidence   that   the 
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now  is,  ready  and  willing,  and  hereby  offers  to  repay  to  de- 
fendant the  amount  of  the  said  loan  of  dollars, 
with  all  interest  accrued  thereon. 

Wherefore,  plaintiff  demands  judgment  that  said  bill 
of  sale  be  adjudged  to  have  been  made  and  delivered  as 
security  for  said  loan,  that  defendant  be  adjudged  to  receive 
the  repayment  thereof  and  surrender  said  bill  of  sale  to 
plaintiff,  and  for  such  other  and  further  relief  as  may  be 
just. 

1679.  To  Prevent  Multiplicity  of  Actions. 

[Adapted  from  complaint  in  Board  of  Supervisors  v. 
Deyoe,  77  N.  Y.  219.] 6 

[The  defendants'  claims  must  be  shown  to  be  of  the  same 
general  character;  in  the  precedent  it  was  alleged  in  substance:] 

I.  That  each  one  of  the  defendants  herein  is,  or  claims  to 
be,  the  holder  of  one  or  more  notes,  purporting  to  be  the 
notes  of  the  County  of  ,  and  issued  by  one  M.  N., 
as  county  treasurer,  and  signed  by  him  in  his  official. ca- 
pacity; that  said  notes  aggregate  in  amount  the  sum  of 

dollars,  that  said  notes  on  their  face  refer  to  a 
certain  resolution  of  the  plaintiff,  passed  on  the 
day  of  ,  19    ,  as  the  authority  under  which  they 

were  issued. 

II.  That  on  said  day  plaintiff  passed  a  resolution  au- 
thorizing said   treasurer  to  borrow   the   sum  of 
dollars  on  the  credit  of  the  said  county;  that  said  treasurer, 
pretending  to  act  under  the  authority  of  said  resolution, 


6  The  precedent  is  much  shortened,  maintainable  as  one  to  prevent  a 

but  all  the  material  allegations  are  multiplicity  of  actions, 

preserved.      The    complaint    is    re-  In  Kellogg  v.  Siple,  11  App.  Div. 

ported  practically  in  full  in  15  Hun,  458,  42  N.  Y.  Supp.  379,  the  court 

526.  sustained  a  complaint  against  bank 

The  court  held  that  the  question  depositors  claiming  under  pass  books 
whether  bona  fide  purchasers  of  the  alleged  to  have  been  issued  without 
notes  would  be  protected  was  not  authority,  and  impleading  the  in- 
presented  by  a  demurrer  to  the  com-  stitution  which  had  so  issued  them, 
plaint,    and    that    the    action    was  See,  also,  Form  1626. 
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issued  all  of  said  above  mentioned  notes,  aggregating  the 
sum  of  dollars  in  excess  of  the  amount  author- 

ized. 

III.  That  said  notes  are  not  valid  or  legal  debts  against 
said  county  except  to  the  extent  authorized  by  said  resolu- 
tion, to  wit,  the  sum  of  dollars,  but  that  to  such 
last  mentioned  amount  said  notes  are  valid  and  should  be 
paid  to  those  equitably  entitled  thereto. 

IV.  That  prior  to  the  commencement  of  this  action,-  the 
defendants  [names]  have  severally  commenced  actions 
against  the  plaintiff  herein,  each  based  upon  the  alleged 
ownership  of  one  or  more  of  said  notes,  and  claiming  an 
indebtedness  thereon,  to  the  whole  amount  of  the  face 
thereof,  and  interest;  that  the  other  defendants  intend 
to  hereafter  commence  similar  actions  upon  their  said 
notes. 

V.  That  plaintiff  does  not  know,  and  with  due  diligence 
has  been  unable  to  ascertain,  who  are  the  rightful  owners 
of  the  debt  so  as  aforesaid  actually  owed  by  said  county, 
and  how  much  is  due  to  any  one  of  the  defendants,  and 
cannot  with  safety  determine  as  to  the  character  of  the 
claims  made  by  the  several  defendants;  that  a  litigation 
with  each  defendant,  separately,  upon  his  individual  claim, 
will  subject  plaintiff  to  great  and  unnecessary  expense  and 
trouble,  and  will  be  vexatious  and  oppressive,  and  will  ex- 
pose plaintiff  to  the  hazard  of  recoveries  exceeding  the 
amount  actually  and  legally  owing  by  said  county. 

Wherefore,  plaintiff  demands  judgment  that  the  de- 
fendants may  be  enjoined  from  further  prosecution  of  any 
pending  actions  upon  said  notes,  and  from  commencing  any 
other  actions  tkereon;  that  it  may  be  determined  which 
of  said  notes  are  valid  claims  against  said  county,  and  which 
are  spurious  and  invalid,  and  that  the  court  determine  to 
whom  said  valid  notes  belong;  that  all  of  said  invalid 
notes  be  required  to  be  surrendered  and  cancelled,  and 
that  plaintiff  have  such  other  and  further  relief  as  may  be 
just. 
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1680.  By  one  Executor  against  his  Co-executor,  to  Estab- 
lish and  Enforce  Collection  of  a  Debt  due  Testator. 

[Action  and  complaint  sustained  in  Rogers  v.  Rogers,  75 
Hun,  133,  57  N.  Y.  State  Rep.  793,  27  N.  Y.  Supp.  276.] 7 

I  and  II.  [Allege  death  of  testator,  probate  of  will  and  ap- 
pointment of  plaintiff  and  defendant  as  executors  thereof,  as  in 
Form  64-] 

III.  That  between  the  day  of  ,  19  , 
and'the  day  of  ,  19  ,  said  M.  N.  [testator] 
loaned  to  the  defendant  divers  sums  of  money,  amounting 
in  the  aggregate  to  the  sum  of  dollars,  which  the 
defendant  promised  and  agreed  to  repay  upon  demand. 
[Or  otherwise  show  an  indebtedness  from  defendant  to  deceased.] 

IV.  That  at  the  time  of  the  death  of  said  M.  N.,  the  de- 
fendant had  wholly  failed  and  refused  to  pay  such  sum,  or 
any  portion  thereof,  although  payment  of  such  sum  had 
been  demanded  of  defendant  by  said  M.  N. 

V.  That  no  part  of  said  sum  of  dollars  has  been 
paid  by  the  defendant  to  the  estate  of  said  M.  N.,  but  the 
whole  amount  thereof  is  due  and  owing  thereto,  with  in- 
terest thereon  from                ,  19     . 

Wherefore,  plaintiff  prays  judgment:  That  the  defend- 
ant is  individually  indebted  to  the  estate  of  M.  N.,  deceased, 
in  the  sum  of  dollars,  with  interest  as  aforesaid; 

that  proper  direction  for  the  payment  of  said  sum  be  given, 
and  that  the  plaintiff  may  have  such  other  and  further 
relief  as  may  be  just  and  equitable,  with  the  costs  of  this 
action. 


7  A  judgment  on  the  merits  was  In  Simpson  v.  Simpson,  44  App. 

sustained,  on  this  complaint,  in  90  Div.  492,  60  ISfc  Y.  Supp.  879,  the 

Hun,  455,  37  N.  Y.  Supp.  76,  and  court  sustained  a  complaint  by  an 

affirmed  in  153  N.  Y.  343,  47  N.  E.  executor    of    a    deceased   co-partner 

Rep.   452.     See,  also,   McGregor  v.  against  the  surviving  partner,  who 

McGregor,  35  N.  Y.  218.  was  also  a  co-executor  with  plain- 

The  action  should  be  brought  by  tiff;  the  complaint  charged  a  mis- 
plaintiff  as  executor,  naming  the  appropriation  of  co-partnership  as- 
defendant  both  individually  and  as  sets,  and  asked  an  accounting 
executor.  therefor. 
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1681.  To  Determine  Validity  of  Unmatured  Claim  against 
Estate.8 

[Complaint  sustained  in  Bankers  Surety  Co.  v.  Meyer 
205  N.  Y.  219.] 

I.  [Allege  the  unmatured  claim  against  deceased;  in  the  pre- 
cedent, the  giving  of  various  notes  not  yet  matured.] 

II.  [Allege  granting  letters'  testamentary,  or  of  administra- 
tion, to  defendant,  as  in  Form  63  or  64.] 

III.  That  heretofore  and  on  or  about  the  day 
of  ,  19  ,  plaintiff  duly  presented  to  defendant  the 
aforesaid  unmatured  claim,  and  requested  that  defendant 
admit  the  validity  thereof,  but  defendant  refused  so  to  do, 
and  rejected  and  refused  to  admit  the  same,  that  defendant 
has  not  consented  that  the  validity  of  said  claim  may  be 
tried  and  determined  upon  his  accounting,  and  that  no  part 
of  plaintiff's  said  claim  has  been  "paid. 

IV.  That  the  estate  of  said  [deceased],  now  in  the  hands 
of  the  defendant,  constitutes  a  trust  fund  for  the  payment 
of  all  the  claims  of  all  of  the  creditors  of  said  deceased;  that 
there  is  danger  that  the  said  estate  will  be  distributed,  paid 
out,  and  dissipated  without  paying  or  properly  or  adequately 
securing  the  plaintiff's  claim  unless  said  claim  is  allowed  to 
be  proved  and  established  in  this  action  as  a  valid  claim 
against  said  estate,  and  that  plaintiff  has  no  adequate 
remedy  at  law. 

Wherefoke,  plaintiff  demands  judgment  that  the  afore- 
said claim  against  said  estate  be  established  as  valid  in  the 
amount   of  dollars,   and   that  plaintiff  have  such 

8  While    various    statutory    provi-  ers  Surety  Co.  v.  Meyer,  205  N.  Y. 

sions  will  protect  the  holder  of  an  219. 

admitted  claim  not  yet  due,  or  the  It  is  not  necessary  that  the  judg- 

holder  of  a  disputed  claim  already  ment  rendered  in  the  action  direct 

due  or  presently  to  become  due,  a  the  setting  aside  of  sufficient  funds 

claimant  whose  claim  is  disputed  and  wherewith    to    pay    the  *  plaintiff's 

is  not  to  become  due  for  a  substantial  claim;  if  the  validity  of  the  claim 

period  of  time,  needs  the  protection  is    established    by    the    judgment, 

sought   by   this  action,   and   equity  plaintiff   is    then   protected   by   the 

will    entertain   jurisdiction.     Bank-  provisions  'of  the  statute.    Id. 
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/  other  and  further  relief  as  may  be  just,  with  the  costs  of  this 
action. 

1682.  To  Compel  Executors  to  Exercise  Power  of  Sale. 

[Adapted  from  Walbridge  v.  Brooklyn  Trust  Co.,  143 
App.  Div.  502,  128  N.  Y.  Supp.  686.] 

I.  [Allege  probate  of  will,  and  appointment  of  defendants 
as  executors,  as  in  Form  64-] 

II.  That  said  last  will  and  testament  contained  a  power 
of  sale  to  defendants,  as  follows:  [quote  provision,  as:]  I 
direct  my  executors  to  convert  all  my  real  estate  into  money 
as  soon  as  practicable  after  my  decease. 

III.  That  defendants  have  failed  and  neglected  to  sell 
the  following  real  estate  of  which  said  M.  N.  died  seized 
[briefly  describe];  that  a  sale  thereof  during  the  period  of  the 
last.  months  has  been  practicable,  for  the  reason 
that  [real  estate  in  that  locality  has  been  and  is  readily 
salable  at  prices  representing  its  full  value,  and  that  many 
offers  to  purchase  at  favorable  figures  and  upon  proper 
terms  as  to  payment  have  been  made  to  defendants  within 
said  period.  Or  otherwise  show  that  a  sale  has  been  prac- 
ticable.] 9 

IV.  That  plaintiff  has  an  interest  in  said  estate  of  M.  N., 
under  said  will,  as  the  residuary  legatee  of  [a  fourth  part  of] 
his  estate. 

Wherefore,  plaintiff  demands  judgment  that  the  de- 
fendants, as  executors  aforesaid,  be  directed  and  required 
to  exercise  their  said  power  of  sale,  and  to  dispose  of  said 
"real  property,  and  for  such  other  and  further  relief  as  may 
be  just,  with  the  costs  of  this  action. 

1683.  To  Obtain  a  Set-off. 

I.  [Allege  plaintiff's  claim  against  defendant  debtor,  as:] 

9  The  court  held  in  the  above  case  should  not  be  sold  was  insufficient 

that   an   allegation   that   the   realty  to  show  neglect  of  duty  on  the  part 

could    be    sold    without    difficulty,  of  the  executor, 
and  that  no  reason  existed  why  it 
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That  heretofore,  and  on  the  day  of  ,  19 

plaintiff  duly  recovered  judgment  against  the  defendant 
Y.  Z.,  in  the  court,  for  the  sum  of  dollars, 

no  part  of  which  has  been  paid. 

II.  [Allege  claim  against  plaintiff,  against  which  plaintiff 
seeks  the  set-off r  as:]  That  on  the  day  of 

19  ,  defendant  Y.  Z.  recovered  a  judgment  against  plain- 
tiff, in  the  Court,  for  the  sum  of  dollars, 
which  said  judgment  remains  unpaid. 

III.  That  defendant  Y.  Z.  is  insolvent,10  and  plaintiff's 
judgment  cannot  be  collected  out  of  his  property.  [If 
execution  was  issued  and  returned  unsatisfied,  allege  that  fact] 

IV.  That  defendant  W.  X.  claims  to  be  the  owner  of 
said  judgment  against  plaintiff,  by  assignment  from  de- 
fendant Y.  Z.;11  that  such  assignment,  if  any,  was  made 
wholly  without  consideration  and  for  the  purpose  of  evad- 
ing and  defeating  plaintiff's  right  to  have  said  judgment 
offset  against  the  judgment  recovered  by  plaintiff  as  afore- 
said. [Or,  if  plaintiff  is  seeking  offset  of  judgments  show 
assertion  of  rights  by  other  persons  which  prevents  relief  by 
motion.]  12 

10  Insolvency   of   the   one   against  '  If  no  rights  of  creditors,  or  of  other 

whom  the  offset  is  sought  is  a  ma-  persons,  have  intervened,  a  present 

terial  circumstance,  and  no  right  of  debtor  should  be  able  to  obtain  a 

set  off  will   ordinarily   exist  in    the  set-off  against  an  insolvent  creditor, 

absence   of  _such   fact.     Hughett  v.  although  plaintiff's  claim  is  not  yet 

Hayes,   136  N.  Y.  163;  Lindsay  v.  mature;  it  is  the  intervening  right 

Jackson,  2  Paige,  581.    A  complaint  of  other  creditors  that  defeats  the 

without  such  allegation  is  insufficient.  set-off  where  an  assignment  for  bene- 

Manevitz    v.    Northern    Bank,    75  fit  of  creditors  has  been  made.    Fera 

Misc.  537,  133  N.  Y.  Supp.  745.  v.  Wickham,  supra. 

11 A  general  assignment  for  the  12  The  relief  of  the  set-off'  of  two 
benefit  of  creditors  will  defeat  the  judgments  may  usually  be  obtained 
rightof  set-off  unless  the  claim  against  by  motion,  if  the  right  is  clear;  but 
the  assigned  estate  was  due  at  the  when  the  rights  of  others  may  be 
time  of  the  assignment.  Fera  v.  affected,  the  person  seeking  the  set- 
Wickham,  135  N.  Y.  223.  The  fact  off  will  be  remitted  to  his  action 
that  the  debt  to  the  assignor  has  not  in  equity,  in  which  all  parties  inter- 
matured  is  immaterial,  and  will  not  ested  may  be  brought  before  the 
affect  the  question  of  set-off.  Rich-  court.  Kretsch  v.  Denofrio,  137 
ards  v.  LaTourette,  119  N.  Y.  54.  App.  Div.  617,  122  N.  Y.  Supp.  242. 
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V.  That  plaintiff  has  no  adequate  remedy  at  law. 

Wherefore,  plaintiff  demands  judgment  that  plaintiff's 
said  judgment  and  the  amount  thereof  be  set  off  against  the 
judgment  recovered  against  him  in  favor  of  the  defendant 
Y.  Z.,  that  the  defendants  be  enjoined  from  enforcing  said 
judgment  against  plaintiff  [except  as  to  the  balance  remain- 
ing after  such  set-off],  and  that  plaintiff  have  such  other 
and  further  relief  as  may  be  just,  with  the  costs  of  this  action. 

1684.  To  Compel  Issuance  of  New  Security  to  Replace 
Lost  or  Destroyed  Negotiable  Security.13 

I.  [Allege  plaintiff's  ownership  of  the  lost  security,  describ- 
ing it,  and  showing  its  character  with  respect  to  negotiability.] 

II.  [Allege  circumstances  of  loss  of  security,  as:]  That  on 
or  about  the  day  of  ,  19  ,  plaintiff  de- 
posited said  [security]  in  a  sealed  package  in  the  post-office 
at  ,  addressed  to  ,  at  ,  and  prop- 
erly postpaid;  that  said  [security]  has  not  been  received  by 
said  [addressee]  nor  has  it  ever  been  heard  from  since  the 
day  of  said  mailing,  although  all  proper  inquiry  has  been 
made  therefor;  that  plaintiff  verily  believes  and  alleges 
that  said  [security]  has  been  lost  or  destroyed  while  in  the 
possession  of  said  post-office  authorities. 

III.  [If  according  to  the  fact:]  That  interest  coupons  upon 
and  attached  to  said  [security]  have  heretofore  matured, 
but  have  not  been  presented  or  paid. 

IV.  That  plaintiff  is  desirous  of  obtaining  from  defendant 
the  issuance  to  him  of  [a  duplicate  security]  of  the  same  • 
character  and  amount  as  such  lost  [security],  or  of  obtaining 
from  defendant  some  proper  form  of  certificate  showing 

An  injunction  pendente  lite  staying  or  bill  of  exchange,  which  was  ne- 

proceedings  under  the  judgment  in  gotiable,   may   be   brought  without 

favor  of  defendant  should  be  granted.  any  mention  made  of  the  loss;  be- 

Title  Guar.  &  Trust  Co.  v.  Brown,  fore  obtaining  a  recovery  thereon, 

141  App.  Div.  14,  125  N.  Y.  Supp.  plaintiff  must  give  an  undertaking 

780.  to  the  adverse  party.    See  Form  351, 

13  Under  Code  Civ.  Pro.,   §  1917,  and  notes, 
an  action  on  a  lost  promissory  note, 
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plaintiff's  rights  in  the  premises,  and  plaintiff  is  willing  and 
hereby  offers  to  properly  indemnify  defendant  as  the  court 
may  require  from  all  loss  or  damage  to  it  resulting  from  the 
issuance  of  such  duplicate  [security],  or  of  such  certificate. 

Wherefore,  plaintiff  demands  judgment  that  defendant 
be  directed  to  pay  to  plaintiff  the  matured  interest  upon 
said  [security],  to  wit,  the  sum  of  dollars,  upon  re- 

ceiving from  plaintiff  a  bond  to  be  approved  by  the  court  to 
save  it  harmless  from  all  liability  by  reason  of  such  pay- 
ment; that  defendant  be  directed  to  issue  and  deliver  to 
plaintiff  a  new  [security]  similar  in  all  respects  to  the  [se- 
curity]  lost  or  destroyed  as  aforesaid  except  that  it  may  also 
specify  that  it  is  issued  in  place  thereof,  [or,  a  certificate  of 
indebtedness  in  the  amount  thereof,  reciting  the  loss  of  the 
said  security  and  stating  that  such  certificate  is  given  to 
replace  it,  with  interest  and  principal  thereof  payable  in 
the  same  amounts  and  in  the  same  manner  and  at  the  same 
times  as  said  security,  but  that  if  said  lost  security  be  here- 
after found  in  the  possession  of  a  person  entitled  to  enforce 
it  that  said  certificate  shall  become  thereafter  unenforcible 
and  void]  14  upon  plaintiff  also  giving  a  bond  of  indemnity 
in  such  sum  and  in  such  form  as  shall  be  approved  by  this 
court,  and  that  plaintiff  have  such  other  and  further  relief 
as  may  be  just  in  the  premises. 

14  This  is  the  character  of  the  registered,  that  new  bonds  might 
direction  given  in  Switz.  Gen.  Ins.  be  issued  only  to  replace  bonds 
Co.  v.  N.  Y.  Central  R.  Co.,  152  which  had  been  mutilated  or  de- 
App.  Div.  70,  136  N.  Y.  Supp.  726;  stroyed,  and  that  the  company  might 
where  the  security  consisted  of  treat  the  bearer  of  any  bond  or 
bonds  payable  to  bearer  and  not  coupon  as  the  owner  for  the  purpose 
registered,  where  the  trust  deed  of  receiving  payment  thereof  not- 
provided  that  the  bonds  might  be  withstanding  notice  to  the  contrary. 


2146 


Abbott's  Forms  of  Pleading 


1685.  To  Register  Title.15 
[Under  N.  Y.  Real  Property  Law,  Art.  XII.]  16 


A.  B., 

Plaintiff, 
against 
John  Doe,  if  living,  and  Mart  Doe,  his  wife, 
if  the  said  John  Doe  be  married,  the  name 
Mary  Doe  being  fictitious,  the  name  of  said 
wife  being  unknown  to  plaintiff,  and  if  the 
said  John  Doe  be  dead,  then  his  widow, 
heirs-at-law,  devisees,  grantees  and  the 
wives,  husbands,  heirs-at-law,  creditors  and 
persons  interested  under  a  will  or  grant  of 
any  of  the  last  above  described  persons,  all 
of  whom  and  whose  names  are  unknown  to 
plaintiff,  [names  of  all  lienors  or  persons 
known  to  assert  any  interest  or  claim],  The 
People  of' the  State  of  New  York,  and 
all  other  persons,  if  any,  having  any  right 
or  interest  in,  or  lien  upon,  the  property  af- 
fected by  this  action,  or  any  part  thereof, 

.  Defendants. 


I.  That  the  name  of  the  plaintiff  herein  is  [state],  that 
his  post-office  address  is  No.  Avenue,  Buffalo, 
New  York;  that  he  is  more  than  twenty-one  years  of  age 
and  of  sound  mind  and  free  from  any  disability.  [State 
whether  married  or  unmarried;  if  married,  name  and  post- 
office  address  of  husband  or  wife.] 

II.  That  the  defendant  [name]  is  a  domestic  corporation 


15  This  complaint  is  substantially 
in  the  form  recommended  by  the 
Real  Estate  Board  of  New  York 
in  its  pamphlet,  issued  in  1917,  and  » 
entitled  "The  New  York  Torrens 
System,  and  how  to  use  it." 

For   a   general   discussion   of   the 
character  and  scope  of  the  provisions 


for  title  registration,  see  Parten- 
felder  v.  People,  211  N.  Y.  355.  As 
to  the  pleadings,  and  raising  of 
issues  and  burden  of  proof  therein, 
see  Barkenthein  v.  People,  212  N.  Y. 
36. 

16  As  extensively  amended  by  L. 
1916,  c.  547. 
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organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  New  York,  with  its  principal  place  of  business 
at  No.  Street,  in  said  city. 

That  all  of  the  other  named  defendants  [except — if  any 
infants  or  incompetents  state  names  here]  are  more  than 
twenty-one  years  of  age,  and  of  sound  mind  and  free  from 
any  disability,  and  their  respective  post-office  addresses 
are  as  follows: 

Name Post-Office  Address 

[Set  forth  names  and  addresses.] 

That  the  defendants  designated  in  the  title  hereof  as 
"John  Doe,  if  living  and  Mary  Doe,  his  wife,  if  the  said 
John  Doe  be  married,  the  name  Mary  Doe  being  fictitious, 
the  name  of  said  wife  being  unknown  to  plaintiff,  and  if  the 
said  John  Doe  be  dead,  then  his  widow,  heirs-at-law,  dev- 
isees, grantees  and  the  wives,  husbands,  heirs-at-law, 
creditors  and  persons  interested  under  a  will  or  grant  of 
any  of  the  last  above  described  persons,  all  of  whom  and 
whose  names  are  unknown  to  plaintiff,"  are  each  and  all 
of  them  unknown  to  plaintiff,  and  the  post-office  addresses 
of  said  defendants  so  named  as  last  aforesaid  are  unknown 
to  plaintiff  and  cannot  with  due  diligence  be  ascertained  by 
plaintiff,  and  plaintiff  is  unable  to  state  whether  any  of  them 
is  an  infant  or  of  unsound  mind. 

[Statement  of  names,  post-office  addresses  and  ages  of  in- 
fants, and  place  of  confinement  and  circumstances  of  incom- 
petents.] 

That  there  are  no  other  known  persons  in  existence  who 
own  or  claim  or  may  claim  said  property  or  any  part  thereof 
or  who  have  or  claim  or  may  claim  any  right-  or  interest  in, 
or  lien  upon,  the  same,  or  any  part  thereof. 

That  all  other  possible  owners  or  claimants  of  the  prop- 
erty herein  described,  or  of  any  right  or  interest  in,  or  lien 
upon,  the  same  or  any  part  thereof,  in  addition  to  those 
more  specifically  mentioned  and  described  as  defendants 
herein,  are  herein  and  hereby  designated  as  "all  other  per- 
sons, if  any,  having  any  right  or  interest  in,  or  hen  upon, 
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the  property  affected  by  this  action,  or  any  part  thereof" 
and  that  after  diligent  inquiry  they  remain  unknown  to  the 
plaintiff  and  the  plaintiff  is  unable  to  ascertain  whether  any 
of  them  are  or  are  not  residents  of  this  State. 

That  the  defendant  [name]  owns  and  holds  a  mortgage 
given  by  the  plaintiff  and  the  defendant  [name]  to  said  de- 
fendant covering  premises  [or  the  part  thereof  affected]  sought 
herein  to  be'  registered,  which   mortgage   bears  date  the 

day  of  ,19"   ,  and  was  recorded  in 

County  Clerk's  Office  on  the  day  of  ,  19    , 

in  Liber  of  Mortgages  at  page        ,  and  was  given  to 

secure   the   sum   of  dollars,   upon  which   there  is 

claimed  to  be  still  unpaid  and  to  become  due  the  sum  of 
dollars  principal  and  interest  thereon  from  the 
day  of  ,  19     ,  at  the  rate  of  per 

cent  per  annum. 

That  the  defendant  [name]  occupies  some  part  or  portion 
of  the  premises  herein  sought  to  be  registered  [state  his 
rights,  as]  under  and  by  virtue  of  a  lease  from  year  to  year 
[or  other  terms  of  the  lease]. 

That  the  defendants  [names]  are  sole  owners  in  fee  simple 
of  the  respective  parcels  of  land  surrounding,  adjacent  and 
contiguous  to  the  premises  sought  to  be  registered  in  this 
action. 

That  the  People  of  the  State  of  New  York  make  no  claim 
to  the  property  affected  by  this  action,  or  any  part  thereof, 
other  than  the  general  governmental  interest  or  such  as 
exists  as  to  all  land  in  private  ownership. 

III.  The  following  is  a  description  of.  the  real  property, 
the  title  of  which  is  herein  sought  to  be  registered:  [descrip- 
tion of  property  as  in  a  deed]. 

IV.  Annexed  hereto  marked  Exhibit  "A,"  and  made  a 
part  of  this  complaint,  is  an  Official  Examiner's  report  of 
title  to  said  property. 

V.  Annexed  hereto  marked  Exhibit  "B,"  and  made  a 
part  of  this  complaint,  is  a  survey  of  said  real  property. 

VI.  That  the  plaintiff  holds  the  title  to  said  real  prop- 
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erty  described  in  paragraph  III,  and  holds  and  possesses 
said  property,  and  is  owner  thereof  in  fee  simple. 

VII.  That  no  caution  [being  the  notice  referred  to  in  383rd 
section  of  the  Real  Property  Law]  has  been  filed  as  to  said 
property. 

VIII.  That  the  plaintiff  owns  in  fee  simple  the  legal 
estate  in  said  premises  free  and  clear  of  all  liens,  incum- 
brances, defects,  charges,  interests  and  rights  of  every 
person  and  of  every  kind  and  nature,  except  the  inchoate 
right  of  dower  of  the  defendant  [wife],  and  the  mortgage 
held  by  the  defendant  [name]  as  set  forth  in  paragraph  II. 

Wheeefore,  plaintiff  demands  judgment: 

1.  That  the  title  of  said  parcel  of  land  described  in  para- 
graph III  of  this  complaint,  and  shown  upon  the  survey 
mentioned  in  paragraph  V  of  this  complaint,  be  duly  regis- 
tered by  and  with  the  [Registrar]  of  this  County  as  belong- 
ing to  plaintiff  absolutely  and  in  fee  simple,  free  and  clear 
of  all  liens,  incumbrances,  defects,  charges,  interests  and 
rights  of  every  person  and  of  every  kind  and  nature,  but 
subject  nevertheless  to  the  following: 

The  inchoate  right  of  dower  of  the  defendant  [name],  and 
A  mortgage  upon  the  premises  held  by  the  defendant 
[name]  as  set  forth  in  paragraph  II. 

2.  That  the  court  may  order  the  issuance  of  the  summons 
herein  and  the  service  of  the  same  and  of  the  notice  required 
in  Article  XII  of  the  Real  Property  Law,  as  amended,  on 
all  the  defendants  who  have  not  duly  appeared  in  this  action. 

3.  That  the  plaintiff  may  have  such  other  and  further 
relief  as  may  be  just,  with  the  costs  of  this  action. 


PART  II 


DEMURRERS 

[A  demurrer  may  be  taken  to  the  whole  pleading,  or  to  one  or  more  of  the 
separate  causes  of  action  or  defenses  stated  therein.1  But  a  demurrer  to  a 
whole  pleading  must  be  overruled,  if  any  count  in  it  or  any  defense,  is  suf- 
ficient.2 

The  defendant  may  demur  to  one  or  more  of  several  causes  of  action  stated 
in  the  complaint,  and  answer  the  residue.3  But  he  cannot  both  demur  to,  and 
answer,  at  the  same  time,  a  single  cause  of  action.4 

A  demurrer  must  reach  the  whole  of  a  cause  of  action  or  a  defense.6  A  para- 
graph cannot  be  demurred  to,  unless  it  may  be  treated  as  a  separate  cause  of 
action,  or  a  separate  defense.6  Where,  however,  a  complaint  contains  in 
realty  two  causes  of  action,  stated  in  form  as  but  one,  the  defendant  may  de- 
mur to  each,  or  demur  to  one  and  answer  the  other.7 

The  defendant  may  demur  to  the  complaint  when  it  appears,  upon  the  face 
thereof,  that  the  court  has  no  jurisdiction  of  the  person  of  the  defendant,  or 
of  the  subject  of  the  action;  that  the  plaintiff  has  not  legal  capacity  to  sue; 
that  there  is  another  action  pending  between  the  same  parties,  for  the  same 
cause;  that  there  is  a  misjoinder  of  parties  plaintiff;  that  there  is  a  defect  of 
parties,  plaintiff  or  defendant;  that  several  causes  of  action  have  been  im- 


1 N.  Y.  Code  Civ.  Pro.,  §  492. 

2  Gearon  v.  Sacks,  21  App.  Div. 
5,  47  N.  Y.  Supp.  264;  Boyle  v.  City 
of  Brooklyn,  71  N.  Y.  1;  Grimshaw  v. 
Woolfall,  40  N.  Y.  State  Rep.  299; 
15  N.  Y.  Supp.  857;  Lord  v.  Vreeland, 
24  How.  Pr.  (N.  Y.)  316,  15  Abb.  Pr. 
122. 

3  N.  Y.  Code  Civ.  Pro.,  §  492. 

4  Bernard  v.  Morrison,  2  N.  Y.  Civ. 
Pro.,  §  399;  McKesson  v.  Russian 
Co.,  27  Misc.  96,  57  N.  Y.  Supp.  579, 
aff'd  42  App.  Div.  622;  Cobb  v. 
Frazee,  4  How.  Pr.  (N.  Y.)  413. 
The  remedy  is  by  motion  to  strike 
out  the  demurrer  or  answer,  or  com- 
pel defendant  to  elect.  See  cases, 
supra;  Spellman  v.  Weider,  5  How.  Pr. 
(N.  Y.)  5;  Smith  v.  Brown,  6  id.  383. 


6  Holmes  v.  Nor.  Pac.  R.  Co., 
65  App.  Div.  49,  72  N.  Y.  Supp. 
426. 

6  Chelsea  Bank  v.  Trav.  Ins.  Co., 
173  App.  Div.  829,  160  N.  Y.  Supp. 
225;  Hollingsworth  v.  Spectator  Co., 
53  App.  Div.  291,  65  N.  Y.  Supp.  812; 
Kager  v.  Brenneman,  33  App.  Div. 
452,  54  N.  Y.  Supp.  94;  Lord  v.  Vree- 
land, 15  Abb.  Pr..(N.  Y.)  122;  Mc- 
Kesson v.  Russian  Co.,  27  Misc. 
96,  57  N.  Y.  Supp.  579,  aff'd  42  App. 
Div.  622. 

'Stanton  v.  Mo.  Pac.  R.  Co.,  15 
N.  Y.  Civ.  Pro.,  §296;  Wiles  v. 
Suydam,  64  N.  Y.  173;  Clarkson  v. 
Mitchell,  3  E.  D.  Smith  (N.  Y.), 
269;  Lamming  v.  Galusha,  135  N.  Y. 
239. 
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properly  united;  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.8 

A  demurrer  does  not  he  except  for  causes  specified  by  the  statute,8  and  the 
objection  must  appear  on  the  face  of  the  pleading  demurred  to.10  A  mere 
clerical  error  will  not  sustain  a  demurrer.11 

A  complaint  is  not  demurrable  for  demanding  more  relief  than  the  plaintiff 
is  entitled  to,  if  he  is  entitled  to  any  part  of  that  which  he  asks.  But  a  com- 
plaint framed  in  equity,  and  seeking  only  equitable  relief,  which  does  not 
state  facts  enough  to  entitle  the  plaintiff  to  any  equitable  relief,  is  demur- 
rable;12 nevertheless,  if  the  facts  pleaded  show  plaintiff  entitled  either  to  legal 
or  equitable  relief,  the  complaint  is  not  demurrable,  without  regard  to  the 
character  of  the  relief  demanded.13 

In  respect  to  what  defects  are  within  the  statute,  it  is  to  be  observed  that 
all  but  the  last  ground  of  demurrer  contemplate  a  positive  obstacle  to  the 
action,  affirmatively  appearing  upon  the  face  of  the  complaint;  and  that  the 
last  ground  of  demurrer  is  not  that  the  complaint  does  not  sufficiently  state 
the  facts  constituting  the  cause  of  action,  but  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  If  the  necessary  facts  appear,  though 
insufficiently  stated,  or  incumbered  with  unnecessary  matter,  the  complaint 
is  not  demurrable,  but  the  remedy  is  by  motion.14 

The  demurrer  (with  some  exceptions)  must  distinctly  specify  the  grounds 
of  objection  to  the  complaint.16  And  the  demurrant  is  confined  to  the  objec- 
tions he  specifies.16 

Any,  or  all,  of  the  eight  grounds  for  demurring  may  be  combined  in  one 
demurrer.  They  should,  in  such  case,  be  stated  one  after  another,  in  separate 
paragraphs,  and  numbered. 

8  N.  Y.  Code  Civ.  Pro.,  §  488.  App.  Div.  403,  87  N.  Y.  Supp.  701; 

9  Marie  v.  Garrison,  83  N.  Y.  14;  Hotel  Register  Co.  v.  Osborne,  84 
Dodge  v.  Colby,  108  id.  445;  McCrea  App.  Div.  307,  82  N.  Y.  Supp.  609; 
v.  Calhoon,  54  Hun  (N.  Y.),  577.  Lester    v.    Scilliere,    50    App.    Div. 

10  Mitchell  v.  Thorne,  134  N.  Y.  239,  63  N.  Y.  Supp.  748;  Wisner  v. 
536.  Cons.    Trust    Guar.    Co.,    25   App. 

11  King  v.  Mail  &  Exp.  Co.,  113  Div.  362,  49  N.  Y.  Supp.  500;  Sims 
App.  Div.  90,  98  N.  Y.  Supp.  89;  v.  Farson,  157  App.  Div.  38,  141 
Marshal  v.  Bressler,  35  Hun  (N.  Y),  N.  Y.  Supp.  673. 

669,  1  How.  Pr.  (N.  S.)  217;  Fickett  "  Marie  v.  Garrison,  83  N.  Y.  14; 

v.  Brice,  22  How.  Pr.  (N.  Y.)  194.  Sage  v.  Culver,  147  id.  241,  41  N.  E. 

12  See  Reich  v.  Cochran,  162  App.  Rep.  513;  Milliken  v.  West.  Un.  Tel. 
Div.   619,    147   N.   Y.   Supp.    1090,  Co.,  110  N.  Y.  403. 

rev'd  on  ano.  point,  213  N.  Y.  416;  15  N.  Y.  Code  Civ.  Pro.,  §  490. 

Pape  v.  Pratt  Inst.,  127  App.  Div.  16  Leggett  v.  Stevens,  77  App.  Div. 

147;  Black  v.  Vanderbilt,  70  id.  16;  612,  79  N.  Y.  Supp.  289;  Waterman 

Cody  v.  First  Nat.  Bank,  63  id.  199;  Co.    v.    Waterman,    40    App.    Div. 

Swart  v.  Boughton,  35  Hun  (N.  Y.),  530,  58  N.  Y.  Supp.  168;  Dodge  v. 

281;  Pierson  v.  McCurdy,  61  How.  Colby,  108  N.  Y.  445,  13  N.  Y.  State 

Pr.  (N.  Y.)  134;  Wetmore  v.  Porter,  Rep.  848;  Zebley  v.  Farmers'  Loan 

92  N.  Y.  76.  &  Trust  Co.,  139  N.  Y.  461,  54  N.  Y. 

13  Gillespie    v.    Montgomery,    93  State  Rep.  721. 
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Several  defendants  should  not  demur  jointly,  if  the  complaint  is  sufficient 
against  any  one  defendant.17 

A  defendant  sued  both  individually  and  in  a  representative  capacity  may 
answer  as  an  individual  and  demur  as  a  representative,  or  vice  versa.™ 

A  demurrer  admits  relevant  facts  that  are  well  pleaded,  but  does  not  admit 
conclusions  of  law,  or  the  construction  of  a  written  instrument,19  or  allegations 
of  the  character  of  a  foreign  law.20 

A  demurrer  not  only  admits  the  truth  of  the  allegations  of  the  pleading,  but 
also  all  that  can  by  reasonable  and  fair  intendment  be  implied  therefrom.21 

In  equity  a  person  made  a  defendant  as  a  proper,  rather  than  a  necessary 
party,  may  not  demur  if  he  is  alleged  to  have  some  claim  or  is  involved  in 
some  controversy  which  is  germane  to  the  main  issue.22 

A  demurrer  for  insufficiency  does  not  raise  the  question  whether  the  court 
will  assume  jurisdiction  of  the  action.23 

A  demurrer  searches  the  record,  and  judgment  must  be  given  against  the 
party  making  the  first  fault  in  pleading  in  matter  of  substance.24 

A  demurrer  to  an  answer  allows  the  question  of  the  sufficiency  of  the  com- 
plaint to  be  raised.]25 


17  Woodbury  v.  Sackrider,  2  Abb. 
Pr.  (N.  Y.)  402. 

18  Leonard  v.  Pierce,  182  N.  Y. 
431;  Keating  v.  Stevenson,  21  App. 
Div.  604,  47  N.  Y.  Supp.  847;  Obnet 
r.  Bidder,  100  Misc.  142,  166  N.  Y. 
Supp.  171. 

19  Masterson  v.  Townshend,  123  N. 
Y.  458;  Bogardus  v.  N.  Y.  Life  Ins. 
Co.,  101  id.  328;  Bonnell  v.  Griswold, 
68  id.  294. 

20  Finney  v.  Guy,  189  U.  S.  335; 
Knickerbocker  Trust  Co.  v.  Islin, 
185  N.  Y.  56. 

21  Clark  v.  West,  193  N.  Y.  349; 
Wenk  v.  City  of  N.  Y.,  171  id. 
607. 


22  Peo.  Trust  Co.  v.  Gomolka,  129 
App.  Div.  12,  113  N.  Y.  Supp.  49. 

23  Morrell  v.  Ball,  45  App.  Div. 
584,  61  N.  Y.  Supp.  49. 

24  Henriques  v.  Yale  Univ.,  28  App. 
Div.  354,  51  N.  Y.  Supp.  284. 

25  Heath  Dry  Gas  Co.  v.  Hurd, 
193  N.  Y.  255;  Baxter  v.  McConnell, 
154  id.  432;  Peerrot  v.  Mt.  Morris 
Bank,  120  App.  Div.  247,  104  N.  Y. 
Supp.  1045;  Chelsea  Exch.  Bank  v. 
Trav.  Ins.  Co.,  173  App.  Div.  829, 
160  N.  Y.  Supp.  225.  This  rule 
does  not  apply,  however,  to  a  de- 
murrer to  a  counterclaim.  Fulton, 
etc.  Co.  v.  Hudson  Riv.  Tel.  Co.,  200, 
N.  Y.  287. 
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1686.  No  Jurisdiction  of  the  Person,  of  the  Defendant.1 
[N.  Y.  Code  Civ.  Pro.,  §  488,  subd.  1.] 

The  defendant  demurs  to  the  complaint  on  the  ground 
that  it  appears  on  the  face  thereof  that  the  court  has  not 
jurisdiction  of  the  person  of  the  defendant. 

1687.  No  Jurisdiction  of  Subject  of  Action.2 

[N.  Y.  Code  Civ.  Pro.,  §  488,  subd.  2.] 

1  This  demurrer  raises  no  question  Pro.,  §  1780,  the   complaint  fails  to 

of  the  regularity  of  service  of  sum-  show  plaintiff's  residence.    Herbert  v. 

mons,  but  only  the  question  whether  Montana  Diamond  Co.,  81  App.  Div. 

the  defendants  are  such  persons  as  212,  80  N.  Y.  Supp.  717. 

can  be  subjected  to  the  process  and  Where   a   court   is    of    special   or 

jurisdiction  of  the  court.     Belden  v.  limited  jurisdiction,  e.  g.,  a  county 

Wilkinson,    44    App.    Div.    420,    60  court  in  the  State  of  New  York,  the 

N.  Y.  Supp.   1083;  Nones  v,  Hope  failure  to  set  forth  a  jurisdictional  fact 

Mut.  Life  Ins.  Co.,  8  Barb.  (N.  Y.)  raises  a  legal  presumption  that  the 

541,  5  How.  Pr.  96,  3  Code  R.  161;  fact  does  not  exist,  and,  therefore, 

.  Ogdensburgh,   etc.,  R.  Co.  v.  Ver-  makes  it  appear  on  the  face  of  the 

mont,  etc.,  R.  Co.,  16  Abb.  Pr.  N.  S.  complaint  that  the  court  is  without 

(N.  Y.  249,  aff'd.,  4  Hun,  712.  jurisdiction.     Gilbert  v.   York,    111 

It  does  not  raise  the  question  of  N.  Y.  544,  20  N.  Y.  State  Rep.  126. 

jurisdiction    where,    in    an    action  (Omission  to  allege  defendant's  resi- 

against  a  foreign  corporation  on  a  dence  within  the  county.) 

cause  of  action  not  within  the  excep-  2  See  note  to  preceding  form, 

tions  included  in  N.  Y.  Code  Civ.  This  ground  of  demurrer  raises  the 
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The  defendant  demurs  to  the  complaint  on  the  ground 
that  it  appears  on  the  face  thereof  that  the  court  has  not 
jurisdiction  of  the  subject  of  the  action. 

1688.  That  Plaintiff  has  not  Legal  Capacity  to  Sue. 

[N.  Y.  Code  Civ.  Pro.,  §  488,  subd.  3.] 

That  it  appears  upon  the  face  of  the  complaint  that  the 
plaintiffs  have  not  legal  capacity  to  sue  [specify  distinctly 
the  particular  defect,2  as:]  in  that  they  can  only  sue  in  the 
right  of  [assignee]  the  assignee  of  the  defendant  [judgment 
debtor]  for  the  benefit  of  his  creditors,  and  for  the  benefit  of 
the  assigned  estate,  and  the  said  [assignee]  has  not  capacity 
to  sue  because  he  has  not  qualified  as  assignee.4 


question  whether  the  court  will  re- 
fuse to  exercise  jurisdiction  because 
its  judgment  could  not  be  enforced 
against  the  defendant,  in  this  in- 
stance a  foreign  corporation.  Sauer- 
brunn  v.  Hartford  Life  Ins.  Co.,  220 
N.  Y.  363. 

This  objection  of  lack  of  juris- 
diction is  also  raised  by  a  demurrer 
on  the  ground  of  insufficiency. 
Hackett  v.  Strumpf,  156  App.  Div. 
58,  141  N.  Y.  Supp.  172. 

This  objection  is  not  waived  by 
not  demurring,  but  may  be  taken 
by  answer,  or  motion  at  the  trial,  or 
at  any  time  during  pendency  of  ac- 
tion. See  Robinson  v.  Oceanic 
Steam  Nav.  Co.,  112  N.  Y.  315. 
Where,  however,  the  court  has  juris- 
diction, though,  for  reasons  of  public 
policy,  it  will  decline  to  exercise  it 
if  the  objection  is  presented,  the  ob- 
jection may  be  treated  as  waived, 
by  proceeding  to  trial  on  the  merits 
and  raising  the  objection  for  the 
first  time  upon  appeal.  See  Sentenis 
v.  Ladew,  140  N.  Y.  463. 

3  N.  Y.  Code  Civ.  Pro.,  §  490.  The 
demurrer  must  be  overruled  if  it 
merely  states  that  plaintiff  has  not 


legal  capacity  to  sue,  without  more; 
this  is  not  distinctly  specifying  the 
particulars  defect.  Town  of  Pala- 
tine v.  Canojoharie  Water  Supply 
Co.,  92  App.  Div.  548,  86  N.  Y.  Supp. 
412,  aff'd  184  N.  Y.  582.  So,  if  it  in- 
correctly states  the  defect,  e.  g.,  if  it 
claims  that  the  right  of  action  is  not 
to  be  asserted  by  plaintiff  but  (and 
incorrectly)  by  a  specified  other 
authority.  Palmer  v.  Roods,  116 
App.  Div.  66,  101  N.  Y.  Supp.  186. 

4  Prom  Mills  v.  Goodenough,  18  N. 
Y.  Civ.  Pro.,  151,  where  it  appeared 
that  the  plaintiff  judgment  creditors 
were  endeavoring  to  set  aside  a  deed 
made  by  the  debtor,  who  was  also 
alleged  to  have  made  a  general  as- 
signment. 

See  a  discussion  of  the  distinction 
between  incapacity  to  sue  and  in- 
sufficiency to  state  a  cause  of  action, 
in  Ward  v.  Petrie,  157  N.  Y.  301; 
Secor  v.  Tradesmen's  Nat.  Bank,  92 
App.  Div.  294,  87  N.  Y.  Supp.  181. 
Capacity  to  sue  is  not  raised  under  a 
demurrer  on  the  ground  of  insuf- 
ficiency. Palmer  v.  Roods,  116  App. 
Div.  66,  101  N.  Y.  Supp.  186;  Saile 
v.  Edell,  96  Misc.  264,   160   N.   Y. 
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1689.  The  Same,  Another  Form. 

The  defendant. demurs  to  the  complaint  upon  the  ground 
that  the  plaintiff  has  not  legal  capacity  to  sue,  in  that  it 
appears  upon  the  face  of  the  complaint  that  -the  cause  of 
action  alleged,  if  any,  is  vested  in  an  organization  known  as 
,  and  upon  the  further  ground  that  the  plaintiff 
is  not  a  member  of  said  .5 


1690.  Another  Action  Pending  for  the  Same  Cause.6 

[N.  Y.  Code  Civ.  Pro.,  §  488,  subd.  4.] 

The  defendant  demurs  to  the  complaint  on  the  ground 
that  it  appears  upon  the  face  thereof  that  there  is  another 
action  pending  between  the  same  parties  for  the  same  cause. 

1691.  Misjoinder  of  Parties  Plaintiff.7 

[N.  Y.  Code  Civ.  Pro.,  §  488,  subd.  5.] 

Supp.  626;  Van  Tuyl  v.  N.  >.,  etc., 
Sec.  Co.,  153  App.  Div.  409,  138 
N.  Y.  Supp.  541,  aff'd  207  N.  Y. 
691. 

5  From  Todd  v.  Keator,  177  App. 
Div.  112,  163  N.  Y.  Supp.  853. 

6  The  objection  must  be  taken  by 
demurrer,  where  it  appears  on  the 
face  of  the  complaint,  otherwise 
it  is  waived.  Garvey  v.  N.  Y.,  etc., 
R.  R.  Co.,  14  N.  Y.  State  Rep.  909, 
14  Civ.  Pro.  Rep.  106. 

It  is  no  ground  for  demurrer  that 
a  special  proceeding  may  be  pending; 
see  Queens  Co.  Water  Co.  v.  O'Brien, 
131  App.  Div.  91,  115  N.  Y.  Supp. 
495. 

7  Demurrer  in  substantially  this 
form  sustained  in  Alexander  v.  City 
of  Gloversville,  110  App.  Div.  791, 
97  N.  Y.  Supp.  198;  Havana  City 
Ry.  Co.  v.  Ceballos,  49  App.  Div. 
263,  63  N.  Y.  Supp.  417.    See,  also, 

'  Berney  v.  Drexel,  33  Hun  (N.  Y.), 
419;  Nagel  v.  Lutz,  41  App.  Div. 
193,  58  N.  Y.  Supp.  816.  See  for 
Other  precedents,  Forme  1692-4. 


A  demurrer  merely  stating  the 
objection  that  there  is  a  misjoinder 
of  parties  plaintiff,  without  more, 
should  be  overruled  as  not  pointing 
out  specifically  the  particular  defect, 
as  required  by  §  490.  Town  of 
Palatine  v.  Canajoharie  Water  Supply 
Co.,  90  App.  Div.  548,  86  N.  Y.  Supp. 
412,  aff'd  184  N.  Y.  582. 

If  the  objection  appears  on  the  face 
of  the  complaint,  the  objection 
must  be  taken  by  demurrer,  or  it 
is  waived.  Code  Civ.  Pro.,  §498; 
Chandler  v.  Rutland  R.  R.  Co.,  140 
App.  Div.  68,  124  N.  Y.  Supp.  1046. 
When  not  apparent  from  the  al- 
legations of  the  complaint,  the  ob- 
jection is  waived  unless  taken  by 
answer.  Code,  §  498;  Wolverton  v. 
Rogers,  123  App.  Div.  45,  107  N.  Y. 
Supp.  883. 

Misjoinder  of  parties  defendant  is 
not  ground  of  demurrer.  See  Adams 
v.  Slingerland,.  87  App.  Div.  312,  84 
N!  Y.  Supp.  323,  and  cases  cited; 
Tew  v.  Wolfsohn,  77  App.  Div.  454, 
79  N.  Y,  Supp.  286, 


2158  Abbott's  Forms  of  Pleading 

The  defendant  demurs  to  the  complaint  on  the  ground 
that  it  appears  on  the  face  thereof  that  there  is  a  misjoinder 
of  parties  plaintiff,  in  that  *  the  plaintiff  A.  B.  is  improperly 
joined  with  the  other  plaintiffs,  because  he  is  shown  to  have 
no  cause  of  action  jointly  with  them,  but  that  the  sole  cause 
of  action,  if  any,  set  forth  in  the  complaint  is  shown  to  be 
in  the  other  plaintiffs  exclusive  of  said  A.  B. 

1692.  The  Same,  Another  Form. 

[As  in  preceding  form  to  *,  continuing:]  the  plaintiff,  A.  B., 
as  executor  of  the  last  will  and  testament  of  M.  N.,  deceased, 
has  no  cause  of  action  upon  and  no  interest  in,,  the  matters 
alleged  in  said  complaint  against  the  defendant.8 

1693.  The  Same,  Another  Form. 

[As  in  Form  1691  to  *,  continuing:]  two  separate  causes  of 
action  are  alleged  in  the  complaint^*  one  wholly  in  favor  of 
the  plaintiff  A.  B.,  and  the  other  wholly  in  favor  of  the 
plaintiff  C.  D.,  and  that  neither  of  said  plaintiffs  is  in- 
terested in  the  other's  action.* 

1694.  The  Same,  Another  Form. 

[As  in  Form  1691  *,  continuing:]  A.  B.,  as  [Commissioner 
of  Highways  of  the  Town  of  ]  has  no  right  to  sue 

as   such   Commissioner   with   said   Town   of  upon 

the  cause  of  action  alleged  in  the  complaint.10 

1695.  Defect  of  Parties  Plaintiff.11 

[N.  Y.  Code  Civ.  Pro.,  §  488,  subd.  6.] 

8  From  Burdick  v.  Chesebrough,  94  tiff, "  without  more,  does  not  conform 
App.  Div.  432,  88  N.  Y.  Supp.  13.  to  N.  Y.  Code  Civ.  Pro.,  §  490,  requir- 

9  From  Cobb  v .  Monjo,  90  App.  ing  the  ground  of  objection  to  be  dis- 
Div.  85,  85  N.  Y.  Supp.  597.  tinctly  specified,   and  must  be  dis- 

10  From  Town  of  Palatine  v.  Can-  regarded.  Hodge  v.  Drake,  37  N.  Y. 
ajoharie  Water  Supply  Co.,  90  App.  State  Rep.  933,  14  N.  Y.  S.upp.  355. 
Div.  548,  86  N.  Y.  Supp.  412,  aff'd  It  is  the  duty  of  the  demurrant  to 
184  N.  Y.  542.  point     out     the    specific    omission. 

11 A  demurrer  assigning  for  cause  Smith  v.  Irvin,  113  App.  Div.  55, 
"that  there  is  a  defect  of  parties  plain-     95  N.  Y.  Supp.  731. 
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The  defendant  demurs  to  the  complaint  on  the  ground 
that  it  appears  upon  the  face  thereof  12  that  [if  the  plaintiff 
has  any  title  to  the  property  described  in  the  complaint, 
then]  there  is  a  defect  of  parties  plaintiff  in  that  the  persons 
seized  of  the  balance  or  remainder  of  the  title  to  the  said 
property  mentioned  in  the  complaint,  other  than  the  parts 
alleged  to  be  held  by  the  plaintiffs,  to  wit  [names — or,  whose 
names  are  undisclosed]  13  are  not  made  parties  plaintiff  in 
the  action.14 


1696.  For  Defect  of  Parties  Defendant.15 

[N.  Y.  Code  Civ.  Pro.,  §  488,  subd.  6.] 

The  defendant  demurs  to  the  complaint  upon  the  ground 
that  it  appears  upon  the  face  thereof  that  there  is  a  de- 
fect  of   parties   defendant   in   the  omission  of   M.  N.,16 


A  demurrer  substantially  in  the 
form  above  given  was  sustained  in 
Burdick  v.  Chesebrough,  94  App. 
Div.  532,  88  N.  Y.  Supp.  13. 

12  It  must,  of  course,  so  appear. 
Payne  v.  Godfrey,  14  App.  Div.  260, 
43  N.  Y.  Supp.  543. 

13  The  names  of  the  omitted  par- 
ties should  be  given  if  disclosed 
by  the  complaint.  Feinstein  v.  Jacob- 
son,  161  App.  Div.  121,  146  N.  Y. 
Supp.  525. 

14  It  is  only  where  the  defect  does 
not  appear  on  the  face  of  the  com- 
plaint that  the  objection  may  be 
taken  by  answer.  Chelsea  Exch. 
Bank  v.  Trav.  Ins.  Co.,  173  App. 
Div.  829,  160  N.  Y.  Supp.  225. 

This  demurrer  does  not  present 
the  question  whether  there  is  a  defect 
of  parties  defendant.  Kent  v.  Aetna 
Ins.  Co.,  84  App.  Div.  428,  82  N.  Y. 
Supp.  817. 

Should  this  demurrer  be  errone- 
ously overruled  by  the  special  term, 
defendant  will  waive  his  objection 
by  answering  instead  of  appealing. 
De  Puy  v.  Strong,  37  N.  Y.  372. 


16  It  is  not  enough  that  there  may 
be  necessary  parties  who  have  been 
omitted;  in  order  to  be  demurrable, 
the  complaint  must  show  that  such 
parties  exist.  See  Curtis  v.  Curtis, 
126  App.  Div.  590,  110  N.  Y.  Supp. 
658. 

If  the  defect  appear  on  the  face 
of  the  complaint,  the  objection  can- 
not be  raised  by  answer.  Fawcett 'v. 
City  of  N.  Y.,  112  App.  Div.  155, 
98  N.  Y.  Supp.  286;  Ward  v.  Smith, 
95  App.  Div.  432,  88  N.  Y.  Supp. 
700;  Loeb  v.  Goldsmith,  176  App. 
Div.  746,  163  N.  Y.  Supp.  1022. 

In  equity  a  defendant  may  demur 
for  a  non-joinder  only  when  he  him- 
self has  an  interest  in  another's 
being  made  a  defendant.  Thompson 
v.  Richardson,  74  App.  Div.  62,  77 
N.  Y.  Supp.  202. 

A  demurrer  on  this  ground  cannot 
be  taken  in  a  justice's  court.  Gor- 
man v.  Dewey,  24  Misc.  643,  54  N.  Y. 
Supp.  303. 

16  The  demurrer  must  specify  the 
parties  who  should  have  been  joined. 
Feinstein  v.  Jacobson,  161  App.  Div. 
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the  person  who  purchased  at  the  sale  alleged  in  said  com- 
plaint.17 

1697.  Another  Form;  Non-joinder  of  Joint  Obligors.18 

The  defendants  demur  to  the  complaint  on  the  ground 
that  it  appears  on  the  face  of  the  complaint  that  there  is  a 
defect  of  parties  defendant,  in  that  the  plaintiff  -has  not 
made  parties  defendant  herein,  M.  N.  and  O.  P.,19  therein 
named,  who  are  therein  alleged  to  have  jointly  executed 
with  this  defendant  the  agreement  set  forth  in  the  com- 
plaint,20 and  who  are  proper  and  necessary  parties  to  the 
cause  of  action  alleged  in  said  complaint. 

1698.  Improper  Joinder  of  Actions;21  a  Cause  of  Action 
Accruing  to  Testator  with  one  Accruing  to  Executor.22 

[N.  Y.  Code  Civ.  Pro.,  §  488,  subd.  7.] 


121,  146  N.  Y.  Supp.  525.    See,  also, 
next  form  and  notes. 

17  From  Sanders  v.  Village  of  Yon- 
kers,  63  N.  Y.  489,  which  was  an 
action  to  restrain  execution  of  a 
lease  upon  a  sale  under  an  alleged 
illegal  assessment. 

18  Adapted  from  Hevia  v.  Whee- 
lock,  162  App.  Div.  759,  148  N.  Y. 
Supp.  165.  See  preceding  form,  and 
notes. 

19  If  the  demurrant  names  more 
persons  as  necessary  parties  than 
are  shown  by  the  allegations  of  the 
complaint  to  be  necessary,  it  is 
doubtful  if  the  demurrer  should  be 
sustained.  See  Arnot  v.  Birch,  29 
App.  Div.  356,  51  N.  Y.  Supp.  491. 

20  The  demurrer  lies  where  the 
complaint  discloses  joint  obligors 
who  are  not  made  defendants; 
plaintiff  must  affirmatively  allege 
the  death,  non-residence  or  bank- 
ruptcy of  a  joint  obligor  ,who  is 
omitted,  in  order  to  obviate  a  de- 
murrer. Third  Nat.  Bank  v.  Gra- 
ham, 174  App.  Div.  504,  161  N.  Y. 
Supp.  159. 


21  Where  the  objection  appears  on 
the  face  of  the  complaint  (and  it 
seems  as  though  it  would  usually  so 
appear),  the  objection  of  misjoinder 
cannot  be  taken  by  answer.  Ward 
v.  Smith,  95  App.  Div.  432,  88  N.  Y. 
Supp.  700.  It  is  waived  unless  taken 
by  demurrer.  Hunt  v.  Armstrong, 
166  App.  Div.  311,  151  N.  Y.  Supp. 
850;  Shaw  v.  City  of  N.  Y.,  83  App. 
Div.  212,  82  N.  Y.  Supp.  44. 

A  misjoinder  does  not  necessarily 
result  from  the  joinder  of  a  legal  and 
an  equitable  cause  of  action.  Porter 
v.  Int.  Bridge  Co.,  45  App.  Div. 
416,  60  N.  Y.  Supp.  819,  aff'd  on  ano. 
ground  163  N.  Y.  79. 

Where,  because  of  the  omission  or 
misstatement  of  some  term  of  the 
contract,  the  misjoinder  does  not 
affirmatively  appear,  the  defendant 
should  answer,  alleging  the  missing 
or  correct  provision  and  setting  up 
the  misjoinder  in  the  same  explicit 
language  of  a  demurrer.  See  Am. 
Lucol  Co.  v.  Lowe,  41  App.  Div.  500, 
58  N.  Y.  Supp.  687. 

22  From  Arkenburgh  v.  Wiggins,  13 
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The  defendant  demurs  to  the  complaint  herein  on  the 
ground  that  causes  of  action  have  been  improperly  united  23 
in  that  the  cause  of  action  stated  in  the  paragraph 

thereof  accrued  to  said  decedent  prior  his  decease  and  can- 
not be  united  with  the  cause  of  action  stated  in  the 
paragraph  thereof  which  accrued  thereafter;  also  in  that  all 
defendants  herein  are  not  affected  by  said  [two]  causes  of 
action. 

[See  also  other  forms  following.] 

1699.  The  Same,  Actions  Based  on  Two  Separate  Instru- 
ments not  Affecting  both  Defendants.24 
That  causes  of  action  have  been  improperly  united  in 
the  said  complaint,  in  that  the  said  causes  of  action  are 
based  upon  two  separate  instruments,  both  of  which  do  not 
affect  the  defendants  hereto;  the  action  against  the  defend- 
ant W.  X.  is  predicated  upon  an  instrument  in  writing 
dated  ,19     ,  in  which  the  defendant  W.  X.   is 

alleged  to  have  guaranteed  to  the  plaintiff  the  payment  of  a 

App.  Div.  96,  43  N.  Y.  Supp.  294.  The  question  of  misjoinder  must 

See  Forms  1699-1709  for  other  prec-  be  determined  as  if  each  cause  of 

edents.  action  has  been  sufficiently  pleaded. 

A  defendant  is  not  deprived  of  the  Todaro  v.  Somerville  Realty  Co.,  138 

right  to  demur  to  a  complaint  for  mis-  App.  Div.  1,  122  N.  Y.  Supp.  509. 

joinder  of  causes  of  action  distinct  in  23  A  demurrer  assigning  for  cause 

themselves,    and    which    cannot    be  "that  two  causes  of  action  have  been 

united,  because  they  are  not  separ-  improperly  united,"  without  specifi- 

ately  stated  and  numbered.    Edison  cally  pointing  out  the  objection,  is 

Elec.  111.  Co.  v.  Kalbfleisch  Co.,  127  insufficient  under  N.  Y.  Code  Civ. 

App.  Div.  298,  111  N.  Y.  Supp.  462;  Pro.,  §  490,  requiring  the  ground  of 

Reed  v.  Livermore,   101  App.  Div.  objection  to  be  distinctly  specified. 

254,  91  N.  Y.  Supp.  986;  Goldberg  Davis  v.  City  of  N.  Y.,  75  App.  Div. 

v.  TJtley,  60  N.  Y.  427;  Lamming  v.  578,  78  N.  Y.  Supp.  336.    Only  the 

Galusha,   135  N.  Y.  239,  47  N.  Y.  objection  specifically  pointed  out  can 

State  Rep.  831.    But  if  the  complaint  be  considered.     Hevia  v.  Wheelock, 

on  its  face  does  not  profess  to  state  162  App.  Div.  759,  148  N.  Y.  Supp. 

more  than  a  single  cause  of  action,  165. 

the  demurrant  must  show  that  in  24From    Stein   v.    Whitman,    209 

fact  two  or  more  causes  are  stated,  N.  Y.  576,  reversing  156  App.  Div. 

each    complete    and    perfect.      See  861,  142  N.  Y.  Supp.  4,  on  the  dis-  , 

.Tew  v.  Wolfsohn,  174  N.  Y.  272.  senting  opinion  below. 
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certain  bond;  the  action  against  the  defendant,  Y.  Z.,  is 
predicated  on  a  bend  executed  by  said  defendant  on  the 
day  of  ,  19     .     That  neither  of  said  in- 

struments affects  both  of  said  defendants. 

1700.  The  Same,  Causes  of  Action  for  a  Breach  of  Contract 
to  Employ,  for  Personal  Injuries  and  for  Injuries  to 
Personal  Property.25 

The  defendant  demurs  to  the  complaint  herein  upon  the 
ground  that  several  causes  of  action  have  been  improperly 
united,  as  follows,  viz.:  One  for  breach  of  contract  of  em- 
ployment; a  second  in  tort  to  recover  for  injuries  to  personal 
property,  namely,  said  plaintiff's  household  goods  and  ef- 
fects; a  third  in  tort  for  personal  injuries,  to  recover  damages 
for  the  loss  of  the  services  of  the  plaintiff's  wife  by  reason 
of  the  wrongful  acts  of  the  defendant  in  frightening  and 
making  sick  his,  plaintiff's,  said  wife. 

1701.  The  Same,  an  Action  for  Breach  of  Covenant  of  Quiet 
Enjoyment  of  Premises,  and  for  Injuries  to  Personal 
Property.26 

The  defendant  demurs  to  the  complaint  herein,  upon  the 
ground  that  it  appears  upon  the  face  of  the  complaint  that 
several  causes  of  action  have  been  improperly  united,  to 
wit:  The  [first]  alleged  cause  of  action  therein  being  for  the 
breach  of  covenant  in  a  lease,  and  the  [fifth]  alleged  cause  of 
action  being  for  injuries  with  force  to  personal  property. 

1702.  The  Same,  Complaint  Seeking  to  Charge  Defend- 
ant, as  a  Stockholder  of  a  Corporation,  with  a  Debt  of 
the  Corporation,  and  also  Seeking  to  Charge  him,  as 
a  Director,  for  Filing  a  False  Annual  Report,  with  the 
Same  Debt.27 

The  defendant  demurs  to  the  complaint  in  said  action, 

25  From  Townsend  v.  Coon,  7  N.  Y.  «  From  Wiles  v.  Suydam,  64  N.  Y. 
Civ.  Pro.  Rep.  56.                                     173. 

26  From  Keep  v.  Kauffman,  56  N. 
Y.  332. 
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and  for  the  grounds  of  his  demurrer  states:  That  several 
causes  of  action  have  been  improperly  united,  viz.,  an  action 
pn  a  money  demand  on  contract,  and  an  action  to  recover  a 
penalty  imposed  by  section  of  an   act   to  authorize 

the  formation  ,of  corporations,  known  as  [name  of  act],  and 
said  causes  of  action  do  not  arise  out  of  the  same  transac- 
tion, nor  out  of  transactions  connected  with  the  same  sub- 
ject of  action. 

1703.  The  Same,  where  all  of  the  Defendants  are  not 
Affected  by  Each  Cause  of  Action.28 

The  defendant  ,  above  named,  demurs  to  the 

complaint  on  the  ground  that  causes  of  action  have  been 

improperly  united,  in  that  the  [second]  cause  of  action  set 

,  forth  in  said  complaint,  does  not  affect  all  of  the  parties  to 

the  said  action,  viz.,  the  said  defendant  [name]. 

1704.  The  Same,  Another  Form,  one  Action  against  a  Prin- 
cipal, the  Other  against  his  Guarantor.29 

The  defendant  [guarantor]  hereby  demurs  to  the  com- 
plaint herein  upon  the  ground  that  causes  of  action 
have  been  improperly  united  and  do  not  affect  all  the  parties 
to  the  action,  in  that  one  alleged  cause  of  action  is  against 
defendant  Y.  Z.,  the  lessee  named  in  the  lease  annexed  to 
said  complaint,  for  breach  of  said  lease,  and  is  joined  with 
another  alleged  cause  of  action  against  defendant  W.  X., 
the  surety  upon  a  separate  instrument,  viz.,  a  guaranty  also 
annexed  to  the  said  complaint. 


2'  From  Nichols  v.  Drew,  94  N.  Y.  Div.  193,  58  N.  Y.  Supp.  816,  and 

22,   aff'g   25   Hun,    315;   Sartori  v.  decision  in  Intern.  Text  Book  Co.  v. 

Litchfield  Const.  Co.,  149  App.  Div.  Fox,  149  App.  Div.  369,  134  N.  Y. 

241,  133  N.  Y.  Supp.  720.    See,  also,  Supp.  383. 

Form  1709.  The  court  has  no  power  to  direct 

29  From  Roehr  v.   Liebermann,   9  a  severance  before  the  decision  of  the 

App.  Div.  247,  41  N.  Y.  Supp.  489,  demurrer.    Neun  v.  Bacon  Co.,  137 

3  Anno.  Cas.  297.     See,  also,  form  App.   Div.    397,   121   N.   Y.    Supp. 

employed  in  Nagel  v.  Lutz,  41  App.  718. 
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1705.  The  Same,  One  Action  on  Express  Contract  against 
One  Defendant,  the  Other  on  Implied  Contract 
against  the  Other  Defendant. 

That  the  complaint  sets  forth  two  separate  and  distinct 
causes  of  action  which  are  improperly  united  because  they 
do  not  each  affect  all  the  parties  to  the  action,  viz.,  a  cause 
of  action  on  an  alleged  express  contract  against  the  defend- 
ant W.  X.,  and  a  cause  of  action  against  the  defendant  Y.  Z. 
on  an  alleged  implied  and  different  contract.30 

1706.  The  Same,  Joinder  of  Inconsistent  Causes  of 
Action.31 

[Sustained  in  Nichols  v.  Drew,  25  Hun  (N.  Y.),  315.] 
That  several  causes  of  action  have  been  improperly  united 
in  said  complaint,  viz.:.  That  the  [first]  count  or  claim  in 
said  complaint  is  founded  in  fraud  and  based  upon  allega-  * 
tions  of  fraud,  and  is  in  the  nature  of  a  tort  or  wrong,  and 
that  the  second  count  or  claim  is  upon  contract,  and  the 
two  are  not  consistent  with  each  other.32 

1707.  The  Same,  Another  Form.33 

The  defendant  demurs  to  the  complaint  herein  on  the 
ground  that  in  the  said  complaint  a  cause  of  action  on  con- 
tract is  joined  with  a  cause  of  action  in  tort;  that  all  of 
the  causes  of  action  so  united  do  not  belong  to  any  one  of 
subdivisions  1  to  12,  inclusive,  of  §  484  of  the  Code  of 
Civil  Procedure,  and  did  not  arise  out  of  the  same  transac- 
tion, and  are  not  connected  with  the  same  subject  of  action, 
and  that  the  said  causes  of  action  are  not  consistent  with 
each  other.34 

30  From  Goldmark  v.  Magnolia  See  Form  1708,  where  the  particular 
Metal  Co.,  30  App.  Div.  580,  52  ground  of  inconsistency  is  specific- 
N.  Y.  Supp. '446.  ally  set  forth. 

31  See  general  notes  to  Form  1708.  33  From    McClure    v.    Wilson,    13 

32  Form  substantially  as  used  in  App.  Div.,  274,  43  N.  Y.  Supp.  209. 
Drexel  v.  Hollander,  112  App.  Div.  See  note  to  next  form. 

25,  98  N.  Y.  Supp.  104,  where  the  34  If  the  right  of  joinder  depends 

ground  of  inconsistency  was  upheld,      upon  the  two  causes  of  action  arising 
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1708.  The  Same,  Another  Form.36 

The  defendant  demurs  to  the  complaint  herein  upon  the 
ground  that  causes  of  action  have  been  improperly  united, 
in  that"  the  first  alleged  cause  of  action  is  in  tort,  based  upon 
alleged  fraud  avoiding  the  contract  and  a  rescission  thereof, 
while  the  second  cause  of  action  is  on  contract,  based  upon 
an  affirmance  of  the  contract;  that  said  causes  of  action 
[do  not  arise  out  of  the  same  transaction,  and] 36  are  not 
consistent  with  each  other.37 

1709.  The  Same,  to  Actions  Included  in  Original  and  Sup- 
plemental Complaints.38 

[From  Harris  v.  Elliott,  29  App.  Div.  568,  51  N.  Y.  Supp. 
1012.] 

The  defendant  Y.  Z.  demurs  to  the  [amended]  complaint, 
and  also  to  the  supplemental  complaint,  on  the  ground  that 
several  causes  of  action  have  been  improperly  united  therein, 
as  follows:  that  it  appears  from  said  [amended]  complaint 
and  supplemental  complaint  that  the  cause  of  action  set 
forth  in  the  supplemental  complaint  and  numbered  third 
therein  affects  only  the  defendant  W.  X.,  and  does  not 
affect  this  defendant. 


out  of  the  same  transaction,  when  36  This  bracketed  clause  is  not 
it  appears  that  the  contract  could  not  .  essential,  but  may  be  safely  inserted 
have  been  made  and  the  fraud  or  if  there  is  any  arguable  question 
other  tort  perpetrated  simultane-  upon  that  ground.  Hill  v.  McKane, 
ously,  inconsistency  is  established.  71  Misc.  581,  128  N.  Y.  Supp.  819. 
See  Kaufman  v.  Mt.  Morris  Building  37  An  action  for  breach  of  the  con- 
Co.,  126  App.  Div.  389,  110  N.  Y.  tract  is  an  adoption  of  it  and  in- 
Supp.  663.  consistent  with  an  action  for  rescis- 
35  From  Realty  Transfer  Co.  v.  sion  for  the  fraud  which  induced 
Cohn-Baer-Myers  &  Aronson  Co.,  132  plaintiff  to  make  it.  Reade  v.  Hal- 
App.  Div.  286,  116  N.  Y.  Supp.  1110.  pin,  180  App.  Div.  154;  Hunt  v. 
Of  the  three  forms  here  given,  I  Armstrong,  166  App.  Div.  311,  151 
favor  the  last  one,  as  being  more  N.  Y.  Supp.  850.  See  note  34  to  pre- 
nearly  a  compliance  with  the  Code  ceding  form. 

requirements,  viz.,  that  the  ground  38See   notes  ±o  Form   18   on  the 

shall  be  distinctly    specified   or  the  proper    scope    of    a    supplemental 

demurrer  may  be  disregarded.  complaint. 
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1710.  Insufficiency.39 

[N.  Y.  Code  Civ.  Pro.,  §  488,  subd.  8.] 

The  defendant  demurs  to  the  [first  cause  of  action  alleged 
in  the]  complaint  [or,  plaintiff  demurs  to  the  first  counter- 
claim in  the  answer  of  the  defendant — name]  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause 

of  action.40 

» 

1711.  The  Same;   to   Original   and   Supplemental  Com- 
plaints.41 

The  defendant  demurs  to  the  original  and  supplemental 
complaints  herein  upon  the  ground  that  they  do  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

1712.  To  Defense  of  New  Matter  in  Answer.42 

[N.  Y.  Code  Civ.  Pro.,  §  484.] 

The  plaintiff  demurs  to  the  [separate  defense  numbered 
first  in  the]  answer  of  the  defendant  herein,  on  the 
ground  that  the  same  is  insufficient  in  law  upon  the  face 
thereof.43 


39  Alleged  as  a  defense  in  an  answer,  ing  is  in  addition  to,  and  not  in  place 
this  is  entirely  ineffective.  Holland  of,  the  former  pleading.  See  Latimer 
v.  Grote,  193  N.  Y.  262;  Jackson  v.  v.  McKinnon,  85  App.  Div.  224,  83 
Savage,  109  App.  Div.  556,  96  N.  Y.  N.  Y.  Supp.  320,  and  notes  to  Form 
Supp.  366.  18. 

This    ground    of    demurrer   raises  42  A  separate  defense,  wherein  are 

the  question  whether  the  facts  dis-  set    forth    specifically    facts    which 

close    an    enforcible    claim    against  constitute  a  valid  defense,  is  not  de- 

the  party  demurring  in  the  capacity  murrable  because  it  could  be  proved 

in    which    he    is    sued.      Weeks,  v.  under  a  general  denial.     Staten  Is- 

O'Brien,  25  App.  Div.  206,  49  N.  Y.  land  Midland  Ry.  Co.  v.  Hinchcliffe, 

Supp.  344.  170  N.  Y.  473. 

It  also  raises  the  question  of  juris-  This  ground   of  objection  is  not 

diction   of   the    court.      Hackett   v.  waived    by    not    demurring.      See 

Strumpf,  156  App.  Div.  58,  141  N.  Y.  Ampersand  Hotel  Co.  v.  Home  Ins. 

Supp.  172.  Co.,  198  N.  Y.  495. 

40  See  general  note  at  beginning  of  43  To  allege  that  the  defense  does 
this  chapter,  and  notes  to  Form  not  state  facts  sufficient  to  constitute 
1688.  a  defense  is  bad.    McCann  v.  Hazard, 

41  Where  the  supplemental  plead-  36  Misc.  7,  72  N.  Y.  Supp.  45. 
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1713.  The  Same,  Several  Defenses. 

The  plaintiff  demurs  to  each  of  the  several  affirmative 
defenses  contained  in  the  answer  of  the  defendant  herein, 
and  numbered  respectively  [third,  fourth  and  fifth]  on  the 
ground  that  each  of  the  same  is  insufficient  in  law  upon  the 
face  thereof.44 

1714.  To  Counterclaim,  where  Defendant  does  not  De- 
mand Affirmative  Relief. 

[Sustained  in  Otis  v.  Shantz,  128  N.  Y.  45.] 45 
The  plaintiff   demurs   to   the  separate   defenses 

and  counterclaims  contained  in  the  defendant's  answer 
herein,  and  to  each  of  them,  on  the  ground  that  the  same 
are,  and  each  of  them  is,  insufficient  in  law  upon  the  face 
thereof. 

1715.  To  Answer  Setting  up  New  Matter,  as  a  Combined 
Defense  and  as  a  Counterclaim,  but  not  Demanding 
Affirmative  Relief.46 

The  plaintiff  demurs  to  the  combined  counterclaim  and 
defense  consisting. of  new  matter  contained  in  the  answer, 
namely,  that  part  thereof  alleged  in  the  paragraphs  num- 
bered [state]  and  characterized  as  a  second  separate  defense 
and  counterclaim,  and  to  the  whole  of  such  paragraphs, 
upon  the  ground  that  it  is  insufficient  in  law  upon  the  face 
thereof. 


44 A  demurrer  in  this  form  would  ground    of    objection,    applied    only 

necessarily  be  overruled  if  one  of  the  when  affirmative  relief  is  demanded 

affirmative    defenses    was   sufficient.  by  defendant. 

It  may  be  drawn  to  interpose  the  ob-  This  form  is  not  appropriate  when 

jection  separately  to  each  affirmative  the  counterclaim  demands  affirma- 

defense.  tive  relief.    Hudson  Riv.  W.  P.  Co. 

45  It  was  held  that  the  demurrer  v.  Glens  Falls  Gas  Co.,  90  App.  Div. 

was  sufficiently  specific;  that  §§  495  513,  85  N.  Y.  Supp.  577,  aff'd  178 

and  496,  specifying  the  grounds  of  N.  Y.  611. 

demurrer  to   counterclaim,   and  re-  46  From  Newton  v.  Lee,  139  N.  Y. 

quiring  that  a  demurrer  to  a  counter-  332. 
claim    must    distinctly    specify    the 
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1716.  To  New  Matter  in  Answer  which  is  Interposed  Both 
as  a  Defense  and  as  a  Counterclaim  on  which  Af- 
firmative Relief  is  Demanded.47    _. 

The  plaintiff  demurs  to  the  [second]  defense  and  counter- 
claim consisting  of  new  .matter  upon  the  grounds  that  as  a 
defense  it  is  insufficient  in  law  upon  the  face  thereof,  and  as 
a  counterclaim  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

1717.  To  a  PartialDefense.48 

Plaintiff  demurs  to  the  partial  defense  in  the  defendant's 
answer,  constituting  the  [second]  defense  therein,  upon  the 
ground  that  it  is  insufficient  in  law  upon  the  face  thereof  to 
constitute  a  partial  defense. 

1718.  To  a  Partial  Defense  where  it  is  not  Stated  Therein 
to  be  a  Partial  Defense.49 

The  plaintiff  demurs  to  the  [second]  defense  contained  in 
the  answer  of  the  defendant  upon  the  ground  that  it  is  in- 
sufficient in  law  upon  the  face  thereof. 

1719.  To  Counterclaim;  Want  of  Jurisdiction.60 

[N.  Y.  Code  Civ.  Pro.,  §  495,  subd.  1.] 

Plaintiff  demurs  to  the  [first]  counterclaim  alleged  in  the 
answer  of  the  defendant  Y.  Z.  herein,  on  the  ground  that  it 
appears  on  the  face  thereof  that  the  court  has  not  jurisdic- 
tion of  the  subject  thereof. 

1720.  To   Counterclaim;  that  Defendant  has  not  Legal 
Capacity  to  Recover  upon  it.51 

[N.  Y.  Code  Civ.  Pro.,  §  495,  subd.  2.] 

47  From  Outcault  v.  Bonheur,  120  Press  Pub.  Co.,  63  App.  Div.  61,  71 
App.  Div.  168,  104  N.  Y.  Supp.  1099;      N.  Y.  Supp.  348. 

Kneuper  Spec.  Co.  v.  Kneuper,  171  4S  From  Thompson  v.  Halbert,  109 

App.   Div.   555,    157   N.   Y.    Supp.  N.  Y.  329.     See  note  to  Form  12, 

395.  page  11. 

48  Such  a  demurrer  will  lie  to  mat-  60  From  Cragin  v.  Lovell,  88  N.  Y. 
ter  set  up  by  way  of  mitigation,  or  259. 

in  reduction  of  damages.     Moose  v.  61 A  demurrer  on  this  ground  will 
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The  plaintiff  demurs  to  the  [first]  alleged  counterclaim 
contained  in  the  answer  of  the  defendant  Y.  Z.  herein  on 
the  ground  that  it  appears  upon  the  face  of  said  counterclaim 
that  defendant  has  not  legal  capaeity  to  recover  upon  the 
same,  in  that  [specify  the  particular  defect  relied  on,  as  in  a 
demurrer  to  complaint  for  this  ground;  see  Form  1688]. 

1721.  To  Counterclaim;  Another  Action  Pending  between 
the  Same  Parties  for  the  Same  Cause.52 

[N.  Y.  Code  Civ.  Pro.,  §  495,  subd.  3.] 

The  plaintiff  demurs  to  the  [first]  alleged  counterclaim  set 
forth  in  the  answer  of  the  defendant  Y.  Z.  on  the  ground 
that  it  appears  upon  the  face  thereof  that  there  is  another 
action  pending  between  plaintiff  and  defendant  for  the 
same  alleged  cause  of  action  therein  set  forth. 

1722.  That   the    Counterclaim   is   not   of   the    Character 
Permitted  by  the  Code.53 

The  plaintiff  demurs  to  the  [first]  counterclaim  contained 

be  disregarded  if  it  fails  to  point  out  30  Abb.  N.  C.  293,  22  N.  Y.  Supp. 

the     particular     defect     relied     on.  1045. 

Weeks  v.  O'Brien,  20  Misc.  48,  45  When  the  pendency  of  a  prior  ac- 
N.  Y.  Supp.  740,  rev'd  on  ano.  ground  tion  upon  the  cause  of  action  set  up 
in  25  App.  Div.  206,  49  N.  Y.  Supp.  in  the  counterclaim  does  hot  appear 
344.  upon  the  face  of  the  counterclaim, 
52  To  make  a  counterclaim  demur-  and  plaintiff  sets  up  such  fact  in  a 
rable  under  section  495,  subdivision  3,  reply,  a  demurrer  to  plaintiff's  reply 
on  the  ground  that  it  appears  upon  is  properly  overruled.  Ansoye  v. 
the  face  of  the  counterclaim  that  there  Kaiser,  22  Abb.  N.  C.  (N.  Y.)  305. 
is  another  action  pending  between  the  5a  Sustained  in  Eckert  v.  Gallien, 
parties  for  the  same  cause,  it  is  not  40  App.  Div.  525,  58  N.  Y.  Supp.  85, 
necessary  that  it  appear  within  the  and  Kneeland  v.  Pennell,  49  Misc. 
very  allegation  of  the  answer,  which  94,  96  N.  Y.  Supp.  403,  as  distinctly 
is  labeled  counterclaim;  but  when  de-  specifying  the  objection,  in  con- 
fendant  specifically  alleges  in  other  formity  with  Code  Civ.  Pro.,  §  496. 
parts  of  his  answer  that  the  cause  of  See,  also,  next  form, 
action  sued  upon  by  him  in  another  This  objection  will  not  be  con- 
action  is  the  same  as  that  set  forth  in  sidered  upon  a  demurrer  which 
the  counterclaim,  he  makes  such  alle-  specifies  other  grounds  only.  Hud- 
gation  a  part  of  the  counterclaim,  and  son  River  W.  P.  Co.  v.  Glens  Falls 
the  answer  is  demurrable.  Douglass  Gas  Co.,  90  App.  Div.  513,  85  N.  Y. 
Co.  v.  Moler,  52  N.  Y.  State  Rep.  259,  Supp.  577,  aff' d  178  N.  Y.  611. 


2170  Abbott's  Forms  of  Pleading 

in  the  answer  upon  the  ground  that  the  counterclaim  is  not  of 
the  character  specified  in  §  501  of  the  Code  of  Civil  Procedure. 

1723.  The  Same,  Counterclaim  in  Tort  Pleaded  against  Con- 
tract, or  on  Contract  Interposed  in  Action  on  a  Tort.54 

The  plaintiff  demurs  to  the  counterclaim  contained  in  the 
answer  herein  on  the  ground  that  it  is  not  of  the  character 
specified  in  §501  of  the  Code  of  Civil  Procedure,  in 
that  it  does  not  constitute  a  cause  of  action. arising  out  of 
the  transaction  set  forth  in  the  complaint  as  the  foundation 
of  the  plaintiff's  claim,  and  that  it  is  not  connected  with  the 
subject  of  the  action  [and  does  not  tend  to  diminish  or  defeat 
the  plaintiff's  recovery]. 

1724.  The  Same,  Insufficiency. 

The  plaintiff  demurs  to  the  counterclaim  [numbered  ] 
in  the  answer  herein  on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.65 

1725.  To  Reply. 

[Under  Code  Civ.  Pro.,  §  493.] 

The  defendant  demurs  to  the  reply  herein  [or,  to  the  first 
defense  contained  in  the  reply  herein]  on  the  ground  that 
it  is  insufficient  in  law  upon  the  face  thereof.56 

Dictum  that  a  counterclaim  show-  sustained,  reversing  the  ruling  of  the 
ing  right  to  recover  nominal  damages  Special  Term  which  had  been  based 
only  would  be  objectionable  be-  partly  on  the  ground  that  the  de- 
cause  not  materially  tending  to  murrer  was  not  sufficiently  definite, 
diminish  plaintiff's  recovery.  Pecke  See,  also,,  the  form  employed  in 
v.  Hydraulic  Const.  Co.,  23  App.  Div.  De  Forest  v.  Andrews,  27  Misc.  145, 
393,  48  N.  Y.  Supp.  225.  58  N.  Y.  Supp.  358. 

Such  ground  of  objection  is  not  See  note  to  preceding  form, 

waived  by  failing  to  demur,  but  may  56  To  use  the  word  "counterclaim" 

be   raised   by   motion   at   the   trial.  instead  of  "cause  of  action"  does  not 

Lipman  v.  Jamaica  Arch.  Iron  Works,  affect  the  sufficiency  of  the  demurrer. 

128  N.  Y.  58.  Kissam  i/.  Bremerman,  44  App.  Div. 

64  From    Uvalde   Asphalt   Paving  588,  61  N.  Y.  Supp.  75. 

Co.  v.  Morgan  Contr.  Co.,  120  App.  M  The   fact    that    the   affirmative 

Div.   498,    104   N.   Y.   Supp.    1118;  matter  in  the  reply  is  not  stated  as 

Bernheimer  v.  Hartmayer,  50  App.  a  separate  defense  does  not  prevent 

Div.  316,  63  N.  Y.  Supp.  978;  Roths-  the    demurrer.      Streeter   v.    Cloud, 

child  v.  Whitman,   132  N.   Y.  472,  171  App.  Div.  572,  157  N.  Y.  Supp. 

in  which  last  case  the  demurrer  was  698. 


PART  III 


ANSWERS 

[The  contents  of  an  answer  under  the  Code  practice  may  conveniently  be 
divided  into: 

I.  Formal  parts,1  common  to  each  answer,  and  showing: 
(a)  Court,  and  Title  of  Cause; 
(6)  Who  answers; 

(c)  What  is  answered,  i.  e.,  whether  the  whole  complaint,  or  one  of  sev- 

eral counts  or  causes  of  action; 

(d)  Nature  of  answer,  i.  e.,  whether  denials;  or,  defenses,  and  if  so, 

whether  entire  or  partial;  or,  counterclaim;  or,  a  combination 
of  them. 

(e)  Demand  of  judgment;  whether   for  dismissal  of  complaint,  or  an 

affirmative  judgment  against  the  plaintiff,   or,  perhaps,  against 

a  co-defendant. 
(/)  Signature  of  defendant's  attorney,  with  address. 
(g)  Verification,  when  required. 

II.  Substantial  part,  showing  how  plaintiff's  claim  is  met,  and  consisting 
either  in: 
(a)  Denials; 
(6)  Allegation  of  new  matter  not  constituting  a  counterclaim; 2 

(c)  Counterclaim,  against  plaintiff,  or  his  cause  of  action; 3 

(d)  Claim  against  co-defendant; 4 

(e)  Matter  constituting  a  partial  defense.5 

The  defendant  may  set  forth  as  many  defenses  and  counterclaims  as  he  has, 
whether,  formerly  denominated  legal  or  equitable;  each  defense  or  counter- 
claim must  be  separately  stated  and  numbered.6 

These  separate  defenses  do  not  have  to  be  consistent  with  each  other.] 7 

1  Forms  covering  the  formal  parts  as  such.  Katz  Underwear  Co.  v. 
of  the  answer  are  to  be  found  in  Vol.       Burns,  178  App.  Div.  487. 

I,  pp.  7-12,  Forms  6-13.  4  N.  Y.  Code  Civ.  Pro.,  §  521.    See 

2  N.   Y.   Code    Civ.    Pro.,    §  500.       Form  13. 

Defendant  need   not  allege   a  fact  6  N.  Y.  Code  Civ.  Pro.,  §  508.     Sec 

which  is  alleged  in  the  complaint  in  Form  12. 

order  to  take  advantage  of  it  in  his  6  N.  Y.  Code  Civ.  Pro.,  §  507;  see 

affirmative  defense.     Terry  v.  Buck,  Form  11,  ante,  p.  9. 

40  App.  Div.  419,  59  N.  Y.  Supp.  'Conklin  v.  Woodbury   Institute, 

980.  37  App.  Div.  610,  56  NT.  Y.  Supp. 

3  N.  Y.  Code  Civ.  Pro.,  §§  501-506.  258;  Wendling  v.  Pierce,  27  App. 
And  to   be   expressly   characterized  Div.  517,  50  N.  Y.  Supp.  509. 
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1726.  General  Denial;  2  on  Knowledge. 

The  defendant,  answering  the  complaint  herein,  denies 
each  and  every  allegation  therein  contained. 

1727.  The  Same,  Another  Form.3 

The  defendant  [or,  the  defendants,  or,  if  only  part  of  the 

1  See  extensive  note  on  forms  ,of  it  seem  to  conform  to  the  language  of 
denials,  and  effect  of  a  denial,  at  end  the  Code  as  being  strictly  a  denial.  It 
of  this  chapter.  was,  however,  recommended  by  the 

2  See  extended  note  on  form  of  commissioners  who  reported  the  Code 
denials,  post,  pages  2178.  of  Procedure.     See  Commissioners' 

3  This  form  is  neither  of  general  Report,  p.  128. 
adoption  by  the  profession,  nor  does 
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defendants  join,  the  defendants  W.  X.  and  Y.  Z.],  answering 
the  plaintiff's  complaint,  alleges  [or,  allege] : 
That  no  allegation  thereof  is  true. 

1728.  General  Denial  Addressed  to  one  of  Several  Causes 
of  Action. 

The  defendant,  for  answer  to  the  first  alleged  cause  of  ac- 
tion set  forth  in  the  complaint  herein,  denies  each  and  every 
allegation  therein  contained. 

1729.  General  Denial,  by  Paragraphs,  of  a  Part  of  the 
Pleading.4 

Defendant  denies  each  and  every  allegation  [or,  the  allega- 
tions5— or,  all  of  the  allegations] 6  contained  in  paragraphs 
numbered         and  of  said  complaint. 

1730.  General  or  Omnibus  Denial  of  All  Other  Allegations.7 
Denies  each  and  every  allegation  in  said  complaint  con- 

4  This  form,  referring  as  it  does  to  Supp.  1001;  Hoffman  v.  Susemihl,  15 

numbered  paragraphs  of  the  com-  App.  Div.  405,  44  N.  Y.  Supp.  52. 

plaint,    is    of    unquestionable    sum-  A  denial  of  a  portion  of  the  com- 

ciency,  and  cannot  be  considered  as  plaint  designated  as  being  between 

involving  a  negative  pregnant.    Elec-  specified  folios,  has  been  condemned 

trical  Accessories   Co.  v.  Mittenthal,  by  the  appellate  courts.    Thompson 

194  N.  Y.  473.     See,  also,  Curran  v.  v.   Wittkop,    184  N.   Y.   117.     The 

Arp,  141  App.  Div.  659,  125  N.  Y.  reason  is  that  the  appeal  record  does 

■  Supp.  993.  not  present  the  original  folioing  of 

This  method  of  denial  is  of  con-  the    complaint,    and    the    appellate 

stant  use,  but  meets  with  the  court's  tribunal  cannot  see  what  is  denied, 

criticism  occasionally  when  inflicting  See  extended  note  on  form  of  denials, 

an  amount  of  labor  upon  it  which  post,  pages  2178. 

could  be  avoided  by  a  precise  fol-  5  Voron  v.  Chart,   165  App.  Div. 

lowing  of  the  command  of  the  Code.  968,  150  N.  Y.  Supp.  433. 

Pope    Mfg.    Co.    v.    Rubber    Goods  6  Barrie  v.  Yorston,  35  App.  Div. 

Mfg.    Co.,    100  App.    Div.   349,    91  404,  54  N.  Y.  Supp.  781. 

N.  Y.  Supp.  828.  A  denial  of  "all  of  the  allegations" 

An  answer  in  which  defendant  "de-  contained  in  a  specified  paragraph 

nies  the  first  paragraph  of  the  com-  is  not  improper.     Donovan  v.  Main, 

plaint,"  while  inartificial,  has  been  74  App.  Div.  44,  77  N.  Y.  Supp.  229. 

sustained.       Fleming     v.     Supreme  '  This  omnibus  denial  is  sanctioned 

Council,  32  App.  Div.  231,  52  N.  Y.  by  common  practice,  arid  is  unob- 
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tained  not  hereinbefore  [or,  hereinafter]  expressly  admitted 
or  denied. 


1731.  Denial  on  Information  and  Belief.8 

Upon  information  and  belief,  defendant  denies  [continue 
as  in  any  one  of  the  preceding  forms]. 

1732.  General  Denial  of  Knowledge  or  Information  Suf- 
ficient to  Form  a  Belief.9 

Defendant  denies  that  he  has  any  10  [or,  alleges  that  he 
has  no]  n  knowledge  or  information  sufficient  to  form  a 


jectionable  where  particular  allega- 
tions of  the  complaint  have  been  or 
are  subsequently  met  by  express 
admissions  or  denials.  Yet  the  plain- 
tiff should  never  be  compelled  to 
remain  fairly  in  doubt  whether  an 
issue  has  or  has  not  been  raised  over 
a  material  allegation  in  his  complaint, 
and  this  form  is,  therefore,  permis- 
sible only  where  its  use  would  not 
result  in  obscurity  in  the  issue. 
Under  circumstances  where  no  ob- 
scurity results  from  its  use  it  has 
been  sanctioned  and  upheld;  see 
extended  note  on  form  of  denial, 
1>ost;  this  particular  matter  is  treated 
on  page  2180. 

8  That  this  form  of  denial  is  sanc- 
tioned under  the  Code  practice,  see 
Howe  v.  Elwell,  57  App.  Div.  357, 
67  N.  Y.  Supp.  1108;  Bennett  v. 
Leeds  Mfg.  Co.,   110  N.  Y.  150. 

See  note  on  denials,  post,  page 
2178;  this  method  of  allegation  is 
treated  on  page  2185. 

Such  a  denial  cannot  be  stricken 
out  as  sham.  Rockowitz  v.  Siegel, 
151  App.  Div.  636,  136  N.  Y.  Supp. 
192. 

9  This  form  of  denial  is  sanctioned 
by  §  500  of  the  N.  Y.  Code  Civ.  Pro. 
Cerlian  v.  Bacon,  155  App.  Div. 
118,  140  N.  Y.  Supp.  47;  Am.  Audit 


Co.  v.  Indus.  Fed.  of  Am.,  84  App. 
Div.  304,  82  N.  Y.  Supp.  642.  But 
its  use  is  improper  as  to  matters 
of  public  record,  and  under  some 
other  situations.  See  Note  17,  post, 
and  general  note,  page  2178.  It 
should  be  framed  in  the  language  of 
the  section.  A  denial  of  any  knowl- 
edge without  also  denying  any  in- 
formation is  bad.  City  of  New  York 
v.  Halsey,  132  App.  Div.  192,  116 
N.  Y.  Supp.  947.  So,  also,  a  denial 
of  information  without  also  denying 
knowledge  is  bad.  Steinback  v. 
Deipenbrock,  52  App.  Div.  437,  65 
N.  Y.  Supp.  118. 

It  may  not  be  used  as  against  mat- 
ters presumptively  within  defend- 
ant's knowledge,  or  matters  of  public 
record.  See  extended  note  on  de- 
nials, page  2178. 

This  form  of  denial  cannot  be 
alleged  "on  information  and  belief." 
Ubart  v.  Bait.  &  Ohio  R.  R.  Co.,  117 
App.  Div.  831,  102  N.  Y.  Supp.  1000. 

10  The  word  "any, ''  although  in  the 
Code  section,  is  not  essential.  Hid- 
den v.  Godfrey,  88  App.  Div.  496, 
85  N.  Y.  Supp.  197. 

11  It  is  preferable  to  frame  the 
clause  as  a  denial.  See  Stroock 
Plush  Co.  v.  Talcott,  129  App.  Div. 
14,  113  N.  Y.  Supp.  214;  Pray  v. 
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belief  as  to  any  of  the  allegations  [or,  each  and  every  allega- 
tion] 12  contained  in  [paragraphs  numbered  ]13  of 
said  complaint  [except  the  allegations  that— specify]. 

1733.  The  Same;  Another  Form. 

Defendant  denies  that  he  has  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  each  and  every  other 
allegation  of  the  complaint.14 

1734.  The  Same,  Another  Form.15 

Defendant  alleges  that  he  has  no  knowledge  or  informa- 
tion other  than  is  afforded  by  said  [pleading],  that  [reciting 
allegation],  and  cannot,  therefore,  admit,  but  on  the  contrary 
he  denies,  etc. 

1735.  General  Denial  of  Knowledge  or  Information,  etc., 
by  Several  Defendants  Answering  Together.16 

The  defendants  severally  deny,  each  for  himself,  that  he 
has  any  [or,  severally  allege,  each  for  himself,  that  he  has 
no]  knowledge  or  information  sufficient  to  form  a  belief  as 

Todd,  71  App.  Div.  391,  75  N.  Y.  No  negative  pregnant  is  involved 

Supp.   947.     Defendant  must  deny  in  denying  the  allegations  of  various 

"that  he  has   any  knowledge,"  etc.  paragraphs  in  conjunction.     Curran 

Jurgens    v.    Wickmann,    124    App.  v.  Arp,  141  App.  Div.  659,  125  N.  Y. 

Div.  531,"  108  N.  Y.  Supp.  881.  Supp.  993. 

12  "Each  and  every"  is  criticised  14  From  Lasher  v.  McDermott,  162 
as  evasive.  See  Waters  v.  Curtis,  App.  Div.  232,  147  N.  Y.  Supp.  446, 
13  Daly  (N.  Y.),  179.  But  it  is  wherein  the  court  denied  a  motion 
accepted  by  the  courts.  Kirsch-  to  make  such  denial  more  definite 
baum  v.  Eschmann,  205  N.  Y.  127;  and  certain,  the  denial  following 
Am.  Audit  Co.  v.  Indus.  Fed.  of  the  admission  of  certain  facts. 
Am.,  84  App.  Div.  304,  82  N.  Y.  "This  form  is  not  sufficient  in 
Supp.  642.  New  York,  but  the  mode  of  denial 

13  Do  not  deny  by  reference  to  is  sanctioned  by  the  Code  of  Ohio; 
folios.  If  the  complaint  is  not  para-  and  this  form  is  sustained  by  State 
graphed,  frame  the  denial  to  include  of  Ohio  ex  rel.  Treadwell  v.  Com- 
"each  and  every"  allegation  con-  missioners  of  Hancock,  11  Ohio  St. 
tained  in  the  complaint  between  the  183. 

words  {quote  enough  to  identify)  and  16  See  notes  to  Form  1732,  and  ex- 

ending  with  the  words  {also  quote),  tended  note  on  form  of  denials,  post, 
See  extended  note,  post,  page  2178.        page  2178. 
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to  each  and  every  of  the  allegations  contained  in  [para- 
graphs numbered  ]  of  said  complaint  [except  the 
allegations  that — specify]. 

1736.  Denial  of  Knowledge,  etc.,  Explaining  Ignorance.17 

Defendant  alleges  that  he  has  never  been  within  the  State 
of  [the  place  where  the  transactions  were  alleged  by 

the  complaint  to  have  taken  place],  and  has  never  personally- 
transacted  any  business  therein,  and  has  no  personal  knowl- 
edge of  what  therein  occurred;  and  he  denies  that  he  has 
any  knowledge  or  information  sufficient  to  form  a  belief 
as  to  each  and  every  of  the  allegations  of  the  complaint 
contained  in  paragraph  numbered  thereof  [or,  as  to 

whether,  reciting  specific  allegation]. 

1737.  Specific  Denial.18 

The  defendant,  answering  the  complaint  herein,  denies 
that  [specify  in  terms  what  is  denied,  as:]  he  ever  indorsed  or 
delivered  the  note  alleged  in  the  complaint. 

1738.  The  Same,  Another  Form.19 

The  defendant,  answering  the  complaint  herein,  alleges 

17  This  form  is  sustained  by  Dovan  is  that  a  motion  will  not  lie  to  strike 

v.  Dinsmore,  33  Barb.   (X.   Y.)  86,  out  a  verified  general  denial  as  sham, 

20  How.  Pr.  503,  where  it  was  held  when  based  on  a  denial  of  knowledge 

that  such  allegations  of  circumstances  or   information,    etc.     Gallagher  v. 

proper  to  rebut  a  presumption  ap-  Merrill,  13  App.  Div.  182,  43  N.  Y. 

pearing  by  the  complaint  that  the  Supp.  303;  Schlesinger  v.  McDonald, 

facts  were  within  the  knowledge  of  the  106  App.  Div.  570,  94  N.  Y.  Supp. 

defendant,  are  relevant  in  connection  721.     See  extended  note  on  denials, 

with  a  denial  of  knowledge,  etc.  post,  pages  2186-7,  as  to  when  this 

It  would  appear,  however,  that  the  form  of  denial  may  be  held  entirely 

only  relevancy  of  those  allegations  ex-  improper  and  ineffective, 

plaining  ignorance  would  be  upon  the  18  See   extended   note   on   denials, 

decision  of  a  motion  for  judgment  post,    pages   2178;    particularly    the 

on  the  pleadings,  or  to  strike  out  the  portion  of  the  note  on  negative  preg- 

answer  as  sham,  and  when  such  mo-  nant  on  page  2181;  also,  Form  1740. 

1  ion  is  made  the  defendant  can  pre-  I9  This    is   not    recommended    for 

sent  any  and  all  such  facts  by  way  use  in  New  York,    but  seems  suffi- 

of  answering  affidavits.  cient.     See  extended  note  on  form  of 

The  tendency  of  the  later  decisions  denials,  post,  page  2178. 
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that  [he  never  indorsed  or  delivered  the  note  alleged  in  the 
complaint]. 

1739.  Specific  Denial  of  Knowledge,  or  Information  Suf- 
ficient to  Form  a  Belief.20 

Defendant  denies  that  he  has  any  [or,  says  that  he  has 
no]  knowledge  or  information  sufficient  to  form  a  belief 
as  to  whether  [etc.,  as  in  Form  1737]. 

1740.  Specific  Denial  of  Allegation  Containing  Several  Ele- 
ments; Avoiding  a  Negative  Pregnant.21 

Defendant  denies  that  at  [the  place  specified  in  complaint], 
or  at  any  other  place,  and  on  the  [day  charged],  or  at  any  other 
time,  defendant  assaulted  or  struck  plaintiff  [etc.]. 

1741.  The  Same,  Specific  Denial  of  Performance  by  Plain- 
tiff.22 

Defendant  denies  that  the  plaintiff  duly  performed  all 
the  conditions  of  any  one  of  said  [policies  of  insurance]  on 
his  part.23 

Defendant  denies  that  more  than  sixty  days  before  the 

20  See  notes   to   Forms   1732   and  See,  further,  the  extended  note  on 

1736  and  extended  note  on  form  of  denials,  post,  page  2178. 
denials,  post.  22  Adapted  from  McClave  v.  Gibb, 

21 A   specific  denial  must  not  be  11  Misc.. 44,  63  N.  Y.  State  Rep.  455, 

directed  to,  or  so  framed  as  to  in-  31  N.  Y.  Supp.  847,  aff'd  157  N.  Y. 

elude,  those  matters  which  are  not  413,    where    plaintiff    was    suing    in 

of  the  essence  of  the  cause  of  action.  equity  to  annul  an  award  upon  two 

Whatever  details  of  time,  place,  de-  policies  of  insurance  upon  his  prop- 

scription,   etc.,   that  plaintiff  places  erty  issued  by  the  same  association, 

in  his  complaint  in  order  to  comply  and  to  recover  upon  the  policies, 
with  the  rules  of  pleading,  requiring  23  The  plaintiff  here  availed  him- 

that    defendant    shall    be    apprised  self  of  the  statutory  short  form  of 

of  the  particular  charge  made  against  allegation   allowed   by   N.   Y.    Code 

him,  are  not  matters  of  substance,  Civ.    Pro.,    §  533.      In    those    cases 

upon  which  defendant  may  tender  where  the  condition   requires  proof 

an  issue  and  the  specific  denial  must  by   plaintiff   of   an    affirmative   acl , 

exclude  them   (substantially  as  sug-  a    general    denial    sufficiently    puts 

gested  in  the  form)  from  the  opera-  in  issue  the  general  allegation  of  per- 

tion    of    the    denial.      Donovan    v.  formance.    It  is  otherwise  where  the 

Main,  74  App.  Div.  44,  77  N.  Y.  condition  is  negative,  and  defendant 

Supp.  229;  see  paragraph  on  negative  in    consequence  has  the  burden  of 

pregnant  on  page  2181.  proof. 
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commencement  of  this  action,  [or,  that  sixty  days  have 
elapsed  since]  plaintiff  presented  to  defendant,  or  its  attor- 
ney, pursuant  to  the  terms  of  any  one  of  the  policies  alleged 
in  the  complaint,  any  notice  or  proof  of  loss,  or  notice  or 
proof  of  the  fire,  alleged  in  said  complaint. 

Note  on  Forms  of  Denials  under  New  York  Practice. 

The  Code  (§  500)  requires  a  general  or  specific  denial  of  each  material  alle- 
gation of  the  complaint  controverted  by  the  defendant,  or  of  any  knowledge 
or  information  thereof  sufficient  to  form  a  belief;  failure  to  deny  requires  the 
uncontroverted  allegation  to  be  taken  as  true,  and  evidence  to  contradict 
will  be  excluded.  Code  Civ.  Pro.,  §  522;  Driscoll  v.  Brooklyn  Un.  El.  R.  Co.,  95 
App.  Div.  146,  88  N.  Y.  Supp.  745. 

A  general  denial  is  one  which  asserts  in  one  breath  that  several,  or  all,  of  the 
allegations  of  the  complaint  are  untrue.  A  specific  denial  singles  out  a  specific 
allegation,  and  denies  it  separately. 

As  a  demurrer  will  not  lie  to  a  denial  (Truax  v.  Rothschild,  171  App.  Div. 
509,  157  N.  Y.  Supp.  634),  a  defendant  cannot  join  denials  with  new  matter 
alleged  as  a  defense,  for  such  a  course  would  nullify  the  right  of  the  plaintiff 
to  demur,  under  §  494  of  the  Code,  to  a  defense  of  new  matter  as  insufficient 
in  law  on  its  face.  See  further  discussion  on  this  point  at  end  of  this  note, 
page  2187. 

Denying  conclusion.  Where  the  allegation  of  the  complaint  is  a  conclusion 
of  law,  without  alleging  any  facts  to  support  it,  a  denial  of  the  conclusion  may 
be  treated  at  the  trial  as  a  sufficient  denial.  Weinhauer  v.  Morrison,  49  Hun, 
498,  2  N.  Y.  Supp.  544;  s.  p.  Morrow  v.  Cougan,  3  Abb.  Pr.  328,  refusing  to 
strike  out  such  a  denial  as  frivolous;  Abb.  Brief  on  PI.,  2d.  ed.,  p.  946. 

But  where  the  complaint,  alleging  a  conclusion,  has  alleged  also  facts  which 
support  it,  a  denial  of  the  conclusion  only  does  not  raise  an  issue.  Miller  v. 
Meyerhoff,  79  App.  Div.  532,  81  N.  Y.  Supp.  234;  Strauss  v.  Trotter,  6  Misc. 
77,  26  N.  Y.  Supp.  20;  Adams  v.  Adams,  21  Wall.  (U.  S.)  185;  Emery  v.  Baltz, 
94  N.  Y.  408;  Lamb  v.  Hirschberg,  1  Misc.  108,  20  N.  Y.  Supp.  678.  But  if 
no  objection  be  taken,  a  verdict  on  the  issue  will  not  be  set  aside  on  the  ground 
that  the  facts  were  admitted  by  bad  denial.    Simmons  v.  Sisson,  26  N.  Y.  264. 

"By  virtue  whereof;"  "wherefore."  An  allegation  of  facts,  followed  up  with 
a  conclusion  of  law  connected  by  the  words  "by  virtue  whereof,"  or  ''where- 
fore," is  not  a  good  allegation  to  require  denial  unless  the  facts  suffice  to  raise 
the  conclusion.  And  a  statement  in  an  answer,  of  facts  followed  by  a  similar 
conclusion,  does  not  raise  an  issue  with  the  complaint,  unless  the  facts  stated 
give  rise  to  the  conclusion  as  matter  of  law.  See  note  in  Abb.  Brief  on  PL, 
2d  ed.,  p.  891. 

Allegation  of  material  amount  or  value.  An  allegation  of  amount  or  value 
which  is  essential  to  make  out  a  cause  of  action,  or  to  show  jurisdiction,  is 
traversible;  and  a  denial,  even  with  nothing  more,  raises  an  issue.  See 
Stuart  v.  Binsee,  10  Bosw.  436,  446;  Abb.  Brief  on  PI.,  2d.  ed.,  p.  892,  with 
note. 
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Approximate  amount.  An  indefinite  allegation  as  to  amount,  such  as,  that 
the  value  or  the  payment  was  "about''  a  specified  sum,  though  not  denied, 
leaves  the  burden  on  the  party  making  it  to  prove  the  true  sum.  Thompson  v. 
Lumley,  7  Daly,  74;  Woodruff  v.  Cook,  25  Barb.  505. 

Formal  allegations  required  by  rule  or  statute.  It  is  the  better  opinion  that 
under  the  code  procedure,  allegations  inserted  because  required  by  statute  or 
rule  of  court,  although  not  otherwise  parfrof  the  cause  of  action,  are  admitted 
by  not  being  denied.    Abb.  Brief  on  PL,  2d  ed.,  p.  948. 

''Alleges  that  he  denies,"  or,  "states  that  he  denies."  It  is  now  settled  that 
this  must  be  regarded  as  equivalent  to  "he  denies."  Kirschbaum  v.  Eschmann, 
205  N.  Y.  127;  Perry  v.  Levenson,  82  App.  Div.  94,  81  N.  Y.  Supp.  586,  aff'd 
178  N.  Y.  559;  Pray  v.  Todd,  71  App.  Div.  391,  75  N.  Y.  Supp.  947.  Compare 
Feder  v.  Samson,  22  Misc.  Ill,  48  N.  Y.-Supp.  696. 

A  denial  of  each  and  every  allegation  in  the  complaint  is  good.  See  Kirsch- 
baum v.  Eschmann,  205  N.  Y.  127.  But  a  denial  of  knowledge  or  information 
sufficient  to  form  a  belief  as  to  each  and  every  allegation  has  been  criticized 
as  evasive,  and  consistent  with  possessing  knowledge  or  information  as  to  part 
only  of  the  allegations.  Waters  v.  Curtis,  13  Daly,  179,  dictum.  It  may  be 
considered,  however,  as  sanctioned  by  authority  and  common  usage. 

Denial  of  knowledge  or  information  as  to  "the  allegations,"  contained  in  the 
pleading  is  criticized  as  not  good  pleading.  Krischbaum  v.  Eschmann,  205 
N.  Y.  127. 

Denial  of  "material"  allegations.  It  is  the  better  opinion  that  a  denial  ex- 
pressed simply  in  the  words  of  the  statute,  as  of  "each  and  every  material 
allegation"  in  the  complaint,  should  be  treated  as  evasive.  Swing  v.  Engle, 
143  App.  Div.  181,  127  N.  Y.  Supp.  322.  But  if  no  motion  is  made  to  make  it 
definite,  such  a  denial  should  not  be  disregarded  at  the  trial.  Id.  It  has  been 
held  that  such  a  denial  raises  no  issue.  N.  Y.  Coach,  etc.,  Co.  v.  Brown,  82 
Misc.  92,  143  N.  Y.  Supp.  100.  The  object  of  the  word  "material"  in  the 
statute,  is  to  compel  defendant  to  go  to  judgment  if  he  admits  that  plaintiff 
is  entitled  to  recover  anything  whatever  and  to  prevent  prejudice  to  the  de- 
fendant on  an  assessment  of  damages  from  his  omitting  to  deny  an  allegation 
which  is  not  essential  to  plaintiff's  cause  of  action;  but  not  to  give  him  the  ad- 
vantage of  delaying  until  the  trial  the  giving  of  any  indication  as  to  what  he 
denies.  The  statute  should,  therefore,  be  construed  distributively,  and  not 
allow  a  denial  qualified  by  the  word  "material."  Mattison  v.  Smith,  19  Abb. 
Pr.  288;  Hammond  v.  Earle,  5  Abb.  N.  C.  105. 

Denial  of  "the  allegations  as  alleged."  Such  a  denial  is  bad.  Hutchinson  v. 
Bien,  104  App.  Div.  214,  93  N.  Y.  Supp.  216. 

A  denial  is  specific,  within  the  meaning  of  the  Codes,  and  raises  an  issue,  if 
it  specifies  what  is  denied  with  sufficient  clearness  and  certainty  to  dispense 
with  debatable  analysis  of  phraseology,  and  preclude  all  discussion  and  doubt 
as  to  what  is  intended  to  be  denied.  Tracy  v.  Baker,  38  Hun,  263,  265;  Abb. 
Brief  on  PL,  2d  ed.,  p.  1103. 

Certainty  in  the  denial.  In  early  cases  under  the  Code  it  seems  to  have 
been  thought  that  every  attempted  denial  which  was  not  general  must  be 
specific;  and  much  discussion  was  had  as  to  the  line  of  distinction  between 
the  two;  but  the  object  of  the  statute  in  sanctioning  a  specific  denial  is  to  have 
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either  a  general  denial,  or  one  which  specifies  what  is  denied  with  sufficient 
particularity  to  make  a  clear  issue  for  trial.  There  may,  therefore,  be  bad 
denials  which  cannot  be  considered  to  be  either  specific  or  general.  The 
present  test,  therefore,  is  to  inquire,  does  the  answer  specify  what  is  denied,  or 
does  it  leave  the  question  to  be  a  matter  of  argument  at  the  trial.  It  is  im- 
portant that  the  denial  should  be  so  plain  as  to  leave  no  uncertainty  as  to  the 
issue  thereby  raised.  Pullen  v.  Seaboard  Trading  Co.,  165  App.  Div.  117,  150 
N.  Y.  Supp.  719.  By  this  test  as  an  answer  which  clearly  excepts  definite 
parts  of  the  complaint  and  clearly  denies  all  the  rest— as  where  it  denies  all  that 
has  not  been  previously  specifically  admitted — or  in  any  other  way  unmis- 
takably discriminates  between  what  allegations  are  traversed  and  what  are 
not,  is  sufficient  as  being  either  general  or  specific;  while  on  the  other  hand  an 
answer  which,  after  setting  forth  as  defendants'  case  facts  more  or  less  incon- 
sistent with  those  in  the  complaint,  says  that  all  other  allegations  not  herein- 
before "admitted  or  avoided,"  or  "admitted  and  qualified  and  explained," 
or  the  like,  is  clearly  bad  because  neither  general  nor  specific.  (See  authori- 
ties collected  in  15  Abb.  N.  C.  271,  etc.) 

Unspecific  denial.  A  denial  of  parts  of  the  adversary's  allegations,  which 
does  not  so  specifically  point  to  the  allegations  intended  to  be  denied  as  to 
identify  them  at  once  without  argument  or  explanation,  may  be  treated  as 
indefinite;  but  where  an  answer  admits  certain  facts  and  denies  "each  and 
every  other  allegation,"  it  sufficiently  complies  with  the  requirements  of 
the  Code.    Lasher  v.  McDermott,  162  App.  Div.  232,  147  N.  Y.  Supp.  446. 

Disregarding  lack  of  specificness.  It  is  not  error  for  the.  court  in  its  discre- 
tion, and  in  furtherance  of  justice,  to  disregard  a  lack  of  specificness  in  a 
denial,  if  the  adverse  party  has  raised  no  objection  before  trial,  and  is  not  sur- 
prised or  prejudiced.  Abb.  Brief  on  PI.,  2d.  ed.,  p.  1103;  Green  v.  Raymond,  14 
Weekly  Dig.  322;  McGuiness  v.  Mayor,  etc.,  26  Hun,  142;  Spies  v.  Roberts, 
50  Super.  Ct.  301;  Rothschild  v.  Porter,  19  N.  Y.  Supp.  177. 

Denial  of  all  allegations  on  a  particular  subject.  A  denial  expressed  to  be  of 
"all  allegations  which  charge  the  defendant  with''  a  specified  liability  or 
wrong,  is  a  sufficient  denial  for  the  purpose  of  requiring  evidence  at  the  trial. 
Abb.  Brief  on  PI.,  2d  ed.,  p.  1103. 

Omnibus  denial,  with  exception  as  to  what  is  otherwise  answered.  A  denial 
expressed  as  a  denial  of  whatever  is  not  herein  admitted,  or  herein  controverted, 
or  specifically  denied,  may  be  a  good  denial,  if  there  is  no  uncertainty  as  to 
what  it  is  that  the  pleader  thus  has  excepted.  It  is  not  desirable,  however, 
to  also  add  "or  qualified,"  or  "explained"  and  such  a  denial  would  generally 
be  held  bad,  or  at  least  indefinite  on  motion  to  correct.  See  Thompson  v. 
Wittkop,  184  N.  Y.  117;  Katz  Underwear  Co.  v.  Burns,  178  App.  Div.  487. 
Barton  v.  Griffin,  36  App.  Div.  572,  55  N.  Y.  Supp.  477;  Abb.  Brief  on  PL, 
2d  ed.,  p.  1035.  If  limited,  however,  to  such  allegations  as  have  not  been 
expressly  admitted  or  denied,  its  use  is  tolerated  if  in  immediate  connection 
with  the  denials  there  are  set  forth  clear  and  explicit  admissions.  Fischer  v. 
Hobbs  Wall  Paper  Co.,  177  App.  Div.  653,  164  N.  Y.  Supp.  623;  Pittenger 
v.  Masonic  Relief  Assoc,  15  App.  Div.  26,  43  N.  Y.  Supp.  720;  Glenn  v.  Union 
Buffalo  Mills  Co.,  154  App.  Div.  513,  139  N.  Y.  Supp.  70. 

When  such  a  denial  is  recognized  by  the  trial  court  as  putting  the  adverse 
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party  to  his  proof,  if  contention  arises  as  to  what  is  to  be  deemed  excepted 
from  the  denial,  the  sweeping  denial  is  to  be  construed  as  narrow,  and  the 
exception  is  to  be  construed  broadly,  as  an  admission,  and  whatever  can  be 
said  in  any  sense  to  be  "explained"  or  "admitted"  or  "qualified"  (or  other- 
wise according  to  the  phrase  used),  even  though  it  has  not  been  effectually 
met,  stands  admitted. 

A  denial  expressed  to  be  of  "all  contrary  hereto,"  or  "inconsistent  here- 
with," may  be  held  bad,  as  uncertain. 

A  denial  of  what  is  not  herein  "avoided"  is  held  bad,  for  whether  an  allega- 
tion is  avoided  or  not  is  matter  of  law. 

Griffin  v.  Long  Island  R.  R.  Co.,  101  N.  Y.  348;  Rawlings  v.  Alexander,  8 
Misc.  514;  Barton  v.  Griffen,  24  Misc.  453,  53  N.  Y.  Supp.  661. 

—  with  reference  to  specified  folios.  A  denial  which  specifies  the  parts  of  the 
adversary's  pleading  intended  to  be  denied,  or  intended  to  be  excepted  from  a 
sweeping  denial  of  all  the  rest,  merely  by  referring  to  the  folios  where  or  be- 
tween which  they  are  to  be  found,  is  not  desirable,  and  may  not  serve  to  pre- 
sent any  question  in  an  appellate  court.  Melcher  v.  Kreiser,  28  App.  Div.  362, 
51  N.  Y.  Supp.  249.  But  if  the  original  following  is  preserved,  and  it  is  clear 
what  is  intended  to  be  denied  or  excepted  the  answer  will  not  be  treated  as  a 
nullity.    Thompson  v.  Wittkop,  184  N.  Y.  117. 

Denial  by  reference  to  numbered  paragraphs.  Where  the  paragraphs  of  the 
adversary's  pleading  are  numbered,  a  denial  expressed  as  a  denial  of  each  and 
every  allegation  contained  in  certain  paragraphs,  specifying  them  by  their 
numbers,  is  good.  Thompson  v.  Erie  Ry.  Co.,  45  N.  Y.  468;  Allis  v.  Leonard, 
46  id.  688;  note  in  15  Abb.  N.  C.  276;  Curran  v.  Arp,  141  App.  Div.  659,  125 
N.  Y.  Supp.  993. 

Denial  of  specific  sum.  To  an  allegation  of  amount  or  value,  if  the  specific 
amount  or  value  is  not  essential  to  plaintiff's  case,  a  specific  denial  of  that  sum 
merely,  without  alleging  a  different  sum,  is  not  available  as  a  denial.  Abb. 
Brief  on  PI.,  2d  ed.,  p.  892. 

Negative  pregnant.  A  denial  in  the  form  of  a  negative  pregnant  is  not  to  be 
treated  as  an  admission  at  the  trial.  Schnitzer  v.  Gordon,  28  App.  Div.  341, 
51  N.  Y.  Supp.  152;  Cochran  v.  Whitney,  65  Misc.  565,  120  N.  Y.  Supp.  724; 
Wall  v.  Buffalo  Water  Works  Co.,  18  N.  Y.  119;  Parker  v.  Tillinghast,  1  State 
Rep.  296;  Elton  v.  Markham,  20  Barb.  343;  Armstrong  v.  Danahy,  75  Hun, 
405,  27  N.  Y.  Supp.  60;  Stuber  v.  McEntee,  142  N.  Y.  200,  31  Abb.  N.  C. 
246;  Baker  v.  Bailey,  16  Barb.  56.  But  see,  contra,  McClave  v.  Gibb,  11  Misc. 
44,  31  N.  Y.  Supp.  847,  aff'd  157  N.  Y.  413. 

But  an  answer  which  confines  itself  to  denying  in  the  same  words,  including 
immaterial  particulars,  such  as  amounts  and  dates,  an  allegation  of  the  com- 
plaint, and  does  not  attempt  to  deny  its  substance  and  spirit,  may  be  deemed 
upon  motion  for  judgment  as  admitting  the  substantial  matter  of  the  aver- 
ment. Abb.  Brief  on  PI.,  2d  ed.,  p.  1017;  Baker  v.  Bailey,  supra;  Kelly  v. 
Sammis,  25  Misc.  6,  53  N.  Y.  Supp.  826;  Levin,  etc.,  Co.  v.  Jackson,  46  Misc. 
445,  92  N.  Y.  Supp.  307;  Shepard  v.  Wood,  116  App.  Div.  861, 102  N.  Y.  Supp. 
306.  Sometimes  a  denial  in  the  language  of  the  allegations  of  the  complain}; 
is  not  defective  but  proper.  See  Coulter  v.  Lawrence,  77  Misc.  573,  137 
N.  Y.  Supp.  200;  Donovan  v.  Main,  74  App.  Div.  44,  77  N.  Y.  Supp.  229. 
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A  denial  of  the  allegations  contained  in  various  paragraphs,  conjunc- 
tively specified,  is  not  bad  as  involving  a  negative  pregnant.  Curran  v.  Arp, 
141  App.  Div.  659,  125  N.  Y.  Supp.  993;  Youker  v.  Post,  161  App.  Div.  934, 
146  N.  Y.  Supp.  3. 

Evasive  denial — not  covering  the  allegation.  A  denial  which  is  not  as  broad 
as  the  allegation  cannot  be  extended  by  implication  to  cover  the  whole,  but 
the  part  not  covered  stands  admitted.  Denying  part  of  an  allegation,  without 
more,  is  an  admission  of  the  residue.    Abb.  Br.  on  PI.,  2d  ed.,  p.  1030. 

But  a  denial  which  is  express  and  sufficient  as  to  the  main  part  of  the  alle- 
gation, and  necessarily  implies  the  falsity  of  the  residue,  may  be  sufficient 
as  to  the  whole.  Spooner  v.  Delaware,  Lackawanna,  etc.,  R.  R.  Co.,  115  N. 
Y.  22,  23  State  Rep.  554;  Churchill  v.  Bennett,  8  How.  Pr.  309;  Robinson  v. 
Commercial  Exchange  Ins.  Co.,  1  Abb.  Pr.  (N.  S.)  186. 

Hypothetical  or  contingent  avoidance.  A  good  denial  is  not  vitiated  by  adding 
a  contingent  or  hypothetical  avoidance  of  the  matter  already  denied.  Everitt 
v.  Conklin,  90  N.  Y.  645;  Duke  v.  Grant,  126  App.  Div.  383,  110  N.  Y.  Supp. 
563.  And  a  hypothetical  clause  in  a  defense  does  not  now  vitiate.  See  Corn 
v.  Levy,  97  App.  Div.  48,  89  N.  Y.  Supp.  658. 

Conjunctive  denial  of  conjunction.  Negative  pregnant.  To  an  allegation 
stating  several  facts  conjunctively,  a  conjunctive  denial  only  denies  the  con- 
junction of  both  facts,  and  is  not  a  denial  of  the  separate  existence  of  either 
fact.  Thus  to  an  allegation  that  defendant  took  and  detained,  a  denial  that 
he  took  and  detained,  avails  as  an  admission  that  he  took,  or  that  he  detained, 
according  as  may  be  the  more  favorable  to  the  case  of  the  plaintiff,  and  only 
denies  that  the  defendant  did  both.  See  McClave  v.  Gibb,  11  Misc.  44,  63  N. 
Y.  State  Rep.  455,  31  N.  Y.  Supp.  847,  aff'd  157  N.  Y.  413;  Abb.  Br.  on  PL, 
2d.ed.,  p.  1027. 

But  if  an  allegation  states  conjunctively  several  facts  all  of  which  are  to- 
gether essential  to  constitute  a  material  allegation,  a  conjunctive  denial  is 
good.  Kay  v.  Whittaker,  44  N.  Y.  565;  Collins  v.  North  Side  Publishing  Co., 
1  Misc.  211,  49  State  Rep.  37,  20  N.  Y.  Supp.  892,  Abb.  Brief  on  PI.,  2d  ed., 
p.  1027. 

Disjunctive  denial.  A  conjunctive  allegation  is  put  in  issue  by  a  disjunctive 
denial.  Hughes  v.  Chicago,  etc.,  Ry.  Co.,  45  Super.  Ct.  (J.  &  S.)  114, 
126. 

Surplusage  in  denial.  A  denial  sufficient  in  itself  is  not  vitiated  by  the 
addition  to  it  of  any  matter  not  abridging  or  qualifying  it,  although  not  needed 
to  support  the  denial.  Simmons  v.  Sisson,  26  N.  Y.  264;  Donovan  v.  Main,  74 
App.  Div.  44,  77  N.  Y.  Supp.  229. 

Refusal  to  admit.  An  express  refusal  to  admit  cannot  avail  as  a  denial,  even 
though  coupled  with  an  express  reservation  of  the  right  to  give  counter-evi- 
dence. Townshend  v.  Townshend,  1  Abb.  N.  C.  81;  Cheever  v.  Wilson,  9 
Wall.  (U.  S.)  108,  122. 

Mere  call  for  proof.  A  call  for  proof  of  an  allegation  does  not  serve  as  a  denial 
but  is  an  admission  of  the  allegation.    Abb.  Br.  on  PI.,  2d  ed.,  p.  991. 

Submission  to  court.  An  answer  (other  than  in  behalf  of  an  infant  or  other 
person  non  sui  juris)  submitting  to  the  court  the  question  whether  a  document 
alleged  and  admitted  to  have  been  executed,  is  valid,  raises  no  issue,  unless  the 
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facts  bearing  on  the  question  of  validity  are  stated.  Armstrong  v.  Lear,  8 
Pet.  (U.  S.)  52. 

Admission  of  some  such  a  contract  admits  correctness.  An  express  udmission 
of  an  instrument  like  that  alleged,  even  though  coupled  with  a  denial  of  all 
else,  or  a  denial  that  its  terms  are  correctly  and  fully  stated,  is  an  admission 
of  it  as  alleged,  and  dispenses  with  proof.  Millville  Mfg.  Co.  v.  Salter,  15 
Abb.  N.  C.  305,  1  How.  Pr.  (N.  S.)  495;  Moody  v.  Andrews,  39  N.  Y.  Super. 
Ct.  (J.  &  S.)  302  afl'd,  64  N.  Y.  641;  Wallach  v.  Commercial  Fire  Ins.  Co., 
12  Daly,  387;  or,  plaintiff  has  the  right  to  compel  an  amended  answer. 
Borsuk,  v.  Blauner,  93  App.  Div.  306,  87  N.  Y.  Supp.  451.  An  admission  of  the 
signing  of  "a  certain  paper"  with  a  denial  of  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  the  one  alleged  in  the  complaint  is  the 
one  signed,  is  not  a  denial.  Hand  v.  Miller,  58  App.  Div.  126,  68  N.  Y.  Supp. 
531. 

Denial  of  correctness  of  copy.  A  denial  that  the  copy,  set  forth  in  or  annexed 
to  the  complaint,  of  the  instrument  on  which  the  action  is  brought,  is  a  cor- 
rect copy,  without  showing  that  it  is  incorrect  in  any  particular  material  to 
the  action,  is  an  admission  of  the  correctness  of  the  copy  so  far  as  material. 
Roberts  v.  Societa  Anonima,  53  Super.  Ct.  (J.  &  S.)  424,  428;  Wallach  v.  Com- 
mercial Fire  Ins.  Co.,  12  Daly,  387. 

Denial  that  "purport  or  effect"  is  correctly  alleged  in  complaint,  is  evasive. 
Straus  v.  Am.  Pub.  Assoc,  96  App.  Div.  315,  89  N.  Y.  Supp.  172. 

Craving  leave  to  refer.  A  statement  in  pleading  that  the  party  asks  to  refer 
to  the  original  of  a  document  set  forth  by  his  adversary's  pleading,  is  not  a 
denial  of  the  contents,  but  an  admission.  Murray  v.  N.  Y.  Life  Ins.  Co.,  9 
Abb.  N.  C.  309,  85  N.  Y.  236;  Hughes  v.  Chicago,  etc.,  R.  Co.,  45  Super.  Ct. 
(J.  &  S.)  114,  122;  Roberts  v.  Societa  Anonima,  53  id.  424;  Millville  Mfg.  Co. 
v.  Salter,  15  Abb.  N.  C.  305,  1  How.  Pr.  (N.  S.)  495;  Wallach  v.  Commercial 
Fire  Ins.  Co.,  12  Daly  (N.  Y.),  387.  Compare,  Moore  v.  Moore,  42  App.  Div. 
92,  58  N.  Y.  Supp.  905. 

Direct  allegation  to  contrary.  Direct  allegations  which  are  to  the  contrary  of 
those  of  the  adversary  are  available  as  denials.  Staten  Island  Midland  Ry.  Co. 
v.  Hinchliffe,  170  N.  Y.  473;  Mott  v.  De  Nisco,  106  App.  Div.  154,  94  N.  Y. 
Supp.  380;  Onderdonk  v.  Peale,  etc.,  Co.,  104  App.  Div.  195,  93  N.  Y.  Supp. 
505. 

Different  or  inconsistent  version  not  a  denial.  Allegations  giving  a  different 
or  inconsistent  version  of  the  transaction  from  that  alleged  by  plaintiff  do  not 
avail  as  a  denial.  There  must  be  an  express  traverse  of  plaintiff's  version,  or 
specific  facts  alleged  which  necessarily  controvert  plaintiff's  allegations;  other- 
wise plaintiff's  version  stands  admitted,  notwithstanding  the  defendant's 
allegations  are  inconsistent  therewith.  Pullen  v.  Seaboard  Trading  Co.,  165 
App.  Div.  117,  150  N.  Y.  Supp.  719;  Smith  v.  Coe,  170  N.  Y.  162;  Rodgers  v. 
Clement,  162  id.  422,  428;  Altman  v.  Cochrane,  131  App.  Div.  233,  115  N.  Y. 
Supp.  870;  Place  v.  Bleyl,  45  App.  Div.  17,  60  N.  Y.  Supp.  800;  Myers  v.  Stein, 
154  App.  Div.  631;  139  N.  Y.  Supp.  762;  Fleischmann  v.  Stern,  90  N.  Y.  110, 
114;  West  v.  American  Exchange  Bank,  44  Barb.  175.  Such  different  version 
cannot  affect  a  prior  admission  contained  in  the  answer.  Berry  v.  Rowley, 
11  App.  Div.  396,  42  N.  Y.  Supp.  368. 
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Different  version  coupled  with  denial.  A  different  version,  coupled  with  an 
allegation  that  the  facts  were  as  thus  stated  and  not  otherwise,  is  a  denial,  not 
an  admission,  of  plaintiff's  version. 

But  if  defendant  alleges  a  different  version,  adding  "and  he,  therefore, 
denies,"  etc.,  the  denial  is  to  be  interpreted  as  only  a  conclusion  of  the  pleader; 
and  is  insufficient,  if  the  facts  upon  which  it  is  predicated  are  insufficient. 

Alleging  as  affirmative  defense,  matter  admissible  under  denial.  Such  defense 
is  not  demurrable.  Midland  Ry.  Co.  v.  Hinchliffe,  170  N.  Y.  473;  Kraus  v. 
Agnew,  80  App.  Div.  1,  80  N.  Y.  Supp.  518;  Uggla  v.  Brokaw,  77  App.  Div. 
310,  79  N.  Y.  Supp.  244. 

Admissions  incorporated  in.  subsequent  affirmative  defenses.  Very  commonly 
defendant  pleads  in  his  answer  some  affirmative  defense,  together  with  a  general 
denial,  and  that  in  his  affirmative  defense  there  are  one  or  more  allegations 
of  facts  relating  to  the  general  issue.  It  is  well  settled  that  plaintiff  may  not 
avail  himself  of  any  such  allegations  as  admissions;  he.  must  accept  or  reject 
the  affirmative  defense  as  an  entirety.  Butcher  v.  Cons.  Trust  Co.,  44  App. 
Div.  370,  60  App.  Div.  915;  Shrady  v.  Shrady,  14  App.  Div.  9,  58  N.  Y.  Supp. 
546. 

Denials  with  Reference  to  Defendant's   Mental  Attitude. 

A  defendant  called  on  to  answer  will  stand  in  one  of  five  positions  in  face  of 
any  allegation.    Either — 

1.  He  knows  it  to  be  true,  or 

2.  He  knows  it  to  be  false,  or 

3.  He  has  sufficient  information  to  believe  it  true,  or 

4.  He  has  sufficient  information  to  believe  it  false,  or 

5.  He  has  not  sufficient  knowledge  or  information  to  form  a  belief  either 
that  it  is  true  or  false. 

The  statute  necessarily  covers  every  case  by  providing  for  these  five  positions. 

The  rights  of  the  defendant  in  respect  to  going  to  issue  are  as  follows: 

If  he  is  in  the  first  position,  knowing  the  allegation  to  be  true,  or  the  third, 
having  reason  to  believe  it  true,  he  is  not  entitled  to  put  it  in  issue. 

If  he  is  in  the  second  position,  knowing  it  to  be  false,  or  in  the  fourth,  having 
reason  to  believe  it  to  be  false,  he  is  entitled  to  put  it  in  issue. 

If  he  is  in  the  fifth  position,  being  in  ignorance  and  without  reason  for  be- 
lief or  disbelief,  he  is  still  entitled  to  put  it  in  issue,  for  plaintiff  must  prove 
his  case  if  there  is  no  reason  why  defendant  should  admit  it. 

The  statute  for  the  purpose  of  enforcing  these  plain  principles  requires  of 
defendant  in  respect  of  any  allegation  he  desires  to  controvert,  either  a  denial 
of  the  allegation,  or  a  denial  of  any  knowledge  or  information  thereof  suffi- 
cient to  form  a  belief.  Code  Civ.  Pro.,  §  500.  This  covers  the  second,  fourth 
and  fifth  positions.  But  in  order  that  plaintiff  may  know  what  the  person 
who  verifies  the  answer  is  swearing  to,  a  denial  is  declared  by  §  524  to 
be  in  legal  effect  a  positive  denial,  upon  personal  knowledge  (within  the  law 
of  perjury),  unless  it  is  stated  to  be  made  upon  the  information  and  belief 
of  the  party. 

It  is  clear,  therefore,  that  a  defendant,  not  having  knowledge  or  information 
sufficient  to  form  a  belief,  should  not  deny  upon  information  and  belief,  but 
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should  simply  state  that  he  has  not  knowledge  or  information  sufficient  to 
form  a  belief.  If  he  is  in  this  state  of  suspense  and  ignorance,  he  cannot  truly 
deny,  for  he  does  not  know  but  that  it  is  true;  and  the  statute  does  not  call 
upon  him  to  deny.  He  traverses  by  duly  stating  his  inability  to  form  any 
belief.  If,  on  the  other  hand,  he  has  information  sufficient  to  form  a  belief 
that  the  allegation  is  false,  he  is  entitled  to  deny  it;  but  if  he  is  to  verify  the 
pleading,  he  must  deny  upon  information  and  belief,  Brotherton  v.  Downey, 
21  Hun,  436,  is,  therefore,  clearly  right. 

Information  and  belief.  The  right  to  interpose  a  denial  on  information  and 
belief  is  fully  established  by  Bennett  v.  Leeds  Mfg.  Co.,  110  N.  Y.  150. 

But  this  principle  does  not  sanction  a  pleader  in  saying  that  he  answers  on 
information  and  belief,  and  thereupon  proceeding  with  unqualified  denials,  as 
was  done  in  Pratt  Mfg.  Co.  u.  Jordan  Iron  Co.,  5  Civ.  Pro.  R.  372.  That 
decision  was  clearly  right  in  condemning  such  pleading;  but  it  cannot  be 
deemed  authority  for  the  proposition  that  a  denial  upon  information  and  belief 
is  bad,  a  proposition  which  is  clearly  unsound,  and  if  enforced  would  require 
many  defendants  either  to  admit  falsely  or  swear  falsely.  See  Bennett  v. 
Leeds  Mfg.  Co.,  110  N.  Y.  150. 

Use  of  such  denial.  A  denial  based  on  information  and  belief  as  to  matters 
necessarily  or  presumptively  within  the  defendant's  personal  knowledge  is  not 
permitted.  The  remedy  seems  to  be  to  strike  out  the  denial  as  sham,  when 
the  fact  denied  is  only  presumptively  within  defendant's  knowledge.  See 
Hyland  v.  Montgomery,  88  Misc.  295,  150  N.  Y.  Supp.  613;  Harley  v.  Plant, 
210  N.  Y.  405.  The  transaction  must  necessarily  have  been  personal  with  the 
defendant  in  order  that  the  objection  to  this  form  of  denial  can  be  made.  See 
Swan  &  Co.  v.  McNaughton,  87  Misc.  333,  149  N.  Y.  Supp.  935.  An  objec- 
tion to  defective  denials  on  information  and  belief  should  be  taken  by  motion 
before  trial.     Dalrymple  v.  Schwartz,  177  App.  Div.  650,  164  N.  Y.  Supp.  496. 

No  knowledge  or  information  sufficient  to  form  belief.  Under  the  statutory 
permission  to  put  the  allegations  of  the  complaint  in  issue  by  denial  "of  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief,"  the  denial  must 
in  substance  deny  alike  the  possession  of  knowledge  and  the  possession  of  in- 
formation sufficient  to  form  a  belief  as  to  the  matter  of  fact  controverted,  and 
must  do  this  with  sufficient  distinctness  to  make  a  verification  perjury  if  the 
deponent  has  either  knowledge  or  information  sufficient  for  the  purpose  of 
pleading. 

Various  departures  from  the  statutory  form  have,  therefore,  been  con- 
demned, the  reason  undoubtedly  being  the  door  that  will  be  open  to  evasion 
by  laxity  in  this  respect. 

Hence,  a  denial  of  knowledge  only  is  not  sufficient.  City  of  New  York  o. 
Halsey,  132  App.  Div.  192,  116  N.  Y.  Supp.  947;  Heye  v.  Bolles,  33  How.  Pr. 
266;  First  Nat.  Bk.  v.  Clarke,  22  Week.  Dig.  569. 

An  allegation  that  defendant  "does  not  know  of  his  information  or  other- 
wise" is  insufficient.    Sayre  v.  Cushing,  7  Abb.  Pr.  Rep.  371. 

A  denial  of  information  sufficient  to  form  a  belief,  saying  nothing  about 
knowledge,  is  insufficient.  Meuer  v.  Phoenix  Nat.  Bank,  87  App.  Div.  281, 
84  N.  Y.  Supp.  321;  Elton  o.  Markham,  20  Barb.  343;  Lloyd  v.  Burns,  38 
Super.  Ct.  (J.  &  S.)  423,  aff'd  62  N.  Y.  651. 
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A  denial  "for  the  want  of  knowledge  sufficient  to  form  a  belief"  is  bad. 
City  of  New  York  v.  Haisey,  132  App.  Div.  192,  116  N.  Y.  Supp.  947;  Heye  v. 
Bollea,  33  How.  Pr.  266. 

A  denial  of  "knowledge  or  information  sufficient  to  form  a  belief,  except 
information  from"  specified  sources,  such  as  documents,  without  stating  what 
part  of  the  allegation  is  excepted,  or  what  the  information  is,  admits  the  whole 
allegation.    Cuyler  v.  Bogert,  3  Paige,  186. 

A  denial  expressed  in  the  alternative  as  "either  upon  his  own  knowledge 
or  as  having  no  knowledge  or  information  sufficient  to  form  a  belief"  is  bad. 
Sheldon  v.  Sabin,  12  Daly,  84. 

A  denial  of  knowledge  or  information  sufficient  to  form  a  belief  "as  to"  a 
document  stated  in  the  complaint  is  not  a  denial  of.  an  allegation  in  the  com- 
plaint that  the  statements  in  the  document  are  true.  People  v.  Fields,  58  N. 
Y.  491.  Compare  Fleming  v.  Order  of  Chosen  Friends,  32  App.  Div.  231,  52 
N.  Y.  Supp.  1001 ;  Hoffman  v.  Susemihl,  15  App.  Div.  405,  44  N.  Y.  Supp.  52. 

An  allegation  that  "defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  "  an  allegation  specifically  referred  to,  or 
"as  to  any  of  the  allegations  in  said  complaint  contained,"  is  good,  though  the 
use  of  the  denial  is  better.  Stroock  Plush  Co.  v.  Talcott,  129  App.  Div.  14, 
113  N.  Y.  Supp.  214;  Grocers'  Bank  v.  O'Rorke,  6  Hun,  18;  Meehan  v.  Harlem 
Savings  Bank,  5  id.  439. 

A  denial  of  knowledge  or  information  sufficient  to  form  a  belief  is  unauthor- 
ized in  justices'  courts  and  other  courts  regulated  by  Code  Civ.  Pro.,  §  2938. 
Thornton  v.  Bell,  164  App.  Div.  580,  150  N.  Y.  Supp.  39;  Alexander  v.  City 
of  Albany,  55  App.  Div.  238,  66  N.  Y.  Supp.  1084. 

Matters  unmistakably  or  presumptively  within  defendant's  knowledge.  A 
denial  of  knowledge  or  information  sufficient  to  form  a  belief  or  a  denial  upon 
information  and  belief  of  matters  which  must  be,  or  presumptively  are  within 
deponent's  knowledge,  is  bad.  Olsen  v.  Singer  Mfg.  Co.,  143  App.  Div.  142, 
127  N.  Y.  Supp.  697  (defendant's  own  residence);  Bloch  v.  Bloch,  131  App. 
Div.  859,  116  N.  Y.  Supp.  339  (personal  loan  to  defendant);  Rochkind  u. 
Perlman,  123  App.  Div.  808,  108  N.  Y.  Supp.  1151  (service  of  copy  of  judg- 
ment on  defendant) ;  Preston  v.  Cuneo,  140  App.  Div.  144,  124  N.  Y.  Supp. 
1031  (existence  of  written  instrument  referred  to  in  another  instrument  which 
defendant  admits  signing).  The  rule  does  not  apply  to  putting  in  issue  a 
foreign  statute  (Curtis,  etc.,  Co.  v.  Lederer,  82  Misc.  444,  143  N.  Y.  Supp. 
1074),  or  to  corporation's  answer  when  transaction  not  alleged  to  have  been 
with  officer  verifying.  (Scranton,  etc.,  Co.  v.  Hetkin,  78  Misc.  512,  138  N.  Y. 
Supp.  617).  The  remedy  is  by  motion  against  denial  as  sham  or  frivolous, 
when  presumptively  within  defendant's  knowledge  (Cerlian  v.  Bacon,  155  App. 
Div.  118,  140  N.  Y.  Supp.  47;  Dahlstrom  v.  Gemunder,  198  N.  Y.  449);  it  is 
too  late  to  move  at  the  trial.  (Little,  etc.,  Co.  v.  Lecouver  Press  Co.,  171  App. 
Div.  233,  157  N.  Y.  Supp.  350.)  Knowledge  is  not  imputed  to  a,  successor. 
Halbe  v.  Adams,  172  App.  Div.  186,  158  N.  Y.  Supp.  380  (devisee).  But  the 
members  of  a  firm  have  no  different  duty  in  regard  to  availing  themselves  of 
the  means  of  information  within  the  firm's  control  than  an  individual.  See 
Compton  v.  Beecher,  17  App.  Div.  38,  44  N.  Y.  Supp.  887. 

Matters  of  public  record.    A  denial  of  any  knowledge  or  information  sufficient 
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to  form  a  belief  as  to  matters  of  public  record,  open  by  law  to  public  inspec- 
tion and  with  knowledge  of  which  defendant  is  chargeable,  is  presumptively 
false  or  frivolous.  City  of  N.  Y.  v.  Matthews,  180  N.  Y.  41;  Kirschbaum  », 
Eschmann,  205  id.  127;  Allen  v.  Nat.  Surety  Co.,  144  App.  Div.  509, 129  N.  Y. 
Supp.  228;  Rochkind  v.  Perlman,  123  App.  Div.  808,  108  N.  Y.  Supp.  1151. 
But  being  only  presumptively  within  defendant's  knowledge,  a  motion  must 
be  made  to  strike  out  the  denial  as  sham,  or  for  judgment  on  the  answer  as 
frivolous,  thus  giving  defendant  an  opportunity  to  show  by  affidavit  circum- 
stances or  conditions  justifying  that  form  of  denial ;  a  motion  for  judgment  on 
the  pleadings  is  not  proper.  Harley  v.  Plant,  210  N.  Y.  405;  Dahlstrom  v. 
Gemunder,  198  id.  449.  Plaintiff's  capacity  as  a  public  officer  is  within  this 
rule.  Matter  of  Clement,  132  App.  Div.  598,  117  N.  Y.  Supp.  30.  But  a 
foreign  statute  may  be  thus  put  in  issue.  Van  Tassell  v.  Manh.  Elec.  Sup.  Co., 
83  Misc.  126,  144  N.  Y.  Supp.  793  (contra,  Olsen  v.  Singer  Mfg.  Co.,  143  App. 
Div.  142,  127  N.  Y.  Supp.  697).  So  may  the  presentation  of  claims  to  a 
municipality.  Mack  v.  City  of  N.  Y.,  142  App.  Div.  702,  127  N.  Y.  Supp. 
738;  Foster  v.  Same,  168  App.  Div.  924. 

Tenses.  A  denial  in  the  past  tense  or  the  present  tense  exclusively  of  a  fact 
in  the  complaint  alleged  in  either  tense,  or  both,  may  be  a  bad  denial.  Hand  v. 
Rogers,  8  Misc.  79,  28  N.  Y.  Supp.  521  (allegation  of  the  complaint  that  the 
defendants  were  and  still  are  partners;  answer  admitting  that  they  are  and 
denying  all  that  is  not  admitted,  raises  an  issue  on  the  question  whether  they 
were  partners  at  the  time  past  mentioned  in  the  complaint). 

And,  therefore,  denies  the  same.  When  a  denial  of  knowledge  or  information 
sufficient  to  form  a  belief  is  properly  made,  it  is  not  necessary  to  add  "and, 
therefore,  denies  the  same."  When  the  denial  of  knowledge,  etc.,  is  defec- 
tive, it  is  not  aided  by  such  additions.  Meehan  v.  Harlem  Saving  Bank, 
5  Hun,  439;  Sackett  v.  Havens,  7  Abb.  Pr.  371,  note;  Flood  v.  Reynolds,  13 
How.Pr..(N.  Y.)  112. 

Corporation  cases.  Since  N.  Y.  Code  Civ.  Pro.,  §  1776,  dispenses  with  proof 
of  the  existence  of  a  corporation  party,  "unless  the  answer  is  verified,  and  con- 
tains an  affirmative  allegation  that  the  plaintiff  or  the  defendant,  as  the  case 
may  be,  is  not  a  corporation,"  a  positive  denial,  or  a  denial  of  knowledge 
or  information  sufficient  to  form  a  belief  as  to  whether  the  party  is  a  corpora- 
tion is  not  sufficient.  See  note  on  putting  corporate  existence  in  issue,  post, 
to  Form  1828. 

Incorporating  Denials  in  Affirmative  Defenses. 

A  general  denial,  or  denials  of  allegations  in  the  complaint  essential  to  the 
plaintiff's  right  to  recover,  (or,  the  repetition,  by  reference,  of  allegations  con- 
stituting a  good  defense  in  a  separate  defense  setting  forth  new  matter), 
repeated  or  incorporated  in  a  separate  defense  which,  standing  by  itself,  would 
not  constitute  a  complete  defense,  protects  such  separate  defense  against  de- 
murrer; for  a  demurrer  cannot  be  addressed  to  the  new  matter  only  (Holmes 
v.  Nor.  Pac.  R.  R.  Co.,  65  App.  Div.  49,72  N.  Y.  Supp.  476),  and  the  denials 
make  the  defense  sufficient.  Truax  v.  Rothschild,  171  App.  Div.  509,  157 
N.  Y.  Supp.  634;  Uggla  v.  Brokaw,  77  App.  Div.  310,  79  N.  Y.  Supp.  244; 
Patten  v.  Harper's  Weekly  Corp.,  93  Misc.  368,  158  N.  Y.  Supp.  70. 
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The  plaintiff's  remedy  is  to  move  to  strike  out.  as  irrelevant  and  redundant, 
the  denial  or  defense  thus  repeated,  if  it  be  not  material  to  the  additional  de- 
fense attempted  to  be  interposed  by  the  new  matter  with  which  it  is  thus  con- 
nected; the.  materiality  of  such  denials  (or  such  repeated  allegations)  to  the 
new  matter  interposed  as  a  defense,  may  be  properly  determined  upon  such 
a  motion.  See  Wiener  v.  Boehm,  126  App.  Div.  703,  111  N.  Y.  Supp.  126; 
Haffen  v.  Tribune  Assoc,  126  App.  Div.  675,  111  N.  Y.  Supp.  225;  Steinner- 
man  v.  Kelly,  122  App.  Div.  669,  107  N.  Y.  Supp.  379;  Stieffel  v.  Tolhurst, 
55  App.  Div.  532,  67  N.  Y.  Supp.  274;  Dinkelspeil  v.  N.  Y.  Eve.  Journal  Pub. 
Co.,  91  App.  Div.  96,  86  N.  Y.  Supp.  375;  McAvoy  v.  Press  Pub.  Co.,  164  App. 
Div.  355,  149  N.  Y.  Supp.  665. 

A  denial  has  no  place  in  Ihe  affirmative  defense  except  when  it  becomes 
necessary  to  deny  the  existence  of  some  fact  alleged  in  the  complaint  in  order 
to  perfect  the  answer  as  a  complete  affirmative  defense.  Einstein  v.  Einstein, 
158  App.  Div.  498,  143  N.  Y.  Supp.  706;  Clarkin  v.  City  of  N.  Y.,  91  Misc. 
98,  154  N.  Y.  Supp.  1019;  Murlinos  v.  Walkof,  95  Misc.  165,  159  N.  Y. 
Supp.  16;  Oishei  v.  N.  Y.  Taxicab  Co.,  136  App.  Div.  683,  121  N.  Y.  Supp. 
472;  Pullen  v.  Seaboard  Trading  Co.,  165  App.  Div.  117,  150  N.  Y.  Supp. 
719. 

But  if  a  specific  denial  be  necessary  to  make  the  new  matter  complete  as  a 
defense,  such  denial  is  of  course  properly  included.  See  Haffen  v.  Tribune 
Assoc,  supra;  Eells  v.  Dumary,  84  App.  Div.  105v  82  N.  Y.  Supp.  531;  Douglas 
v.  Phoenix  Ins.  Co.,  138  N.  Y.  209;  Orr  v.  Hamburg  Am.  Line,  164  App.  Div. 
805,  150  N.  Y.  Supp.  268. 

If  allegations  in  an  alleged  separate  defense  merely  present  facts  inconsistent 
with  the  allegations  of  the  complaint,  denials  are  essential  and  will  not  be 
stricken  out.  Mendelson  v.  Marquiles,  157  App.  Div.  666,  142  N.  Y.  Supp. 
825. 

Note  on  the  Effect  of  a  Denial  under  Code  Procedure. 

The  Code  procedure  requires  allegations  and  denials  to  relate  to  matters  of 
fact,  and,  although  not  dispensing  entirely  with  conclusions,  such  as  give 
character  to  the  intention  of  the  pleader,  yet  deprives  conclusions  of  all  con- 
trolling force  as  elements  in  the  issue  joined.  Hence  the  test  as  to  what  may 
be  proved  under  a  traverse  of  the  plaintiff's  pleading  is  quite  different  from 
that  applicable  at  common  law.  The  result  of  a  general  traverse  at  common 
law  varied  in  different  forms  of  action  and  different  forms  of  the  plea.  The 
commonly  stated  rule  (particularly  applicable  in  assumpsit)  was  that  the  gen- 
eral issue  let  in  evidence  of  anything  to  show  that  plaintiff  never  had  a  cause 
of  action  and  any  evidence  in  mitigation  of  damages.  Under  the  Code  the 
rule  as  commonly  stated  is,  that  a  general  denial  lets  in  any  evidence  tending 
to  controvert -what  the  plaintiff  is  bound  to  prove  in  the  first  instance  to  make 
out  his  claim.  Grant  v.  Pratt  &  Lambert,  87  App.  Div.  490,  84  N.  Y.  Supp. 
983;  Griffin  v.  Long  Island  R.  R.  Co.,  101  N.  Y.  348. 

The  test  may  be  more  precisely  stated  thus:  If  you  desire  to  give  evidence 
as  to  a  new  fact  not  indicated  in  the  complaint,  for  the  sole  purpose  of  nega- 
tiving something  that  is  alleged  in  the  complaint  and  with  which  your  new 
f-:  "t  is  inconsistent,  a  mere  denial  of  plaintiff's  allegation  lets  in  that  evidence; 


Denials  2189 

and,  on  the  other  hand,  a  statement  of  that  new  fact  in  the  answer  without 
denying  plaintiff's  allegation,  will  not  let  it  in. 

But  if  you  desire  to  prove  a  new  fact,  not  for  the  purpose  of  negativing 
plaintiff's  complaint,  but  for  the  purpose  of  putting  this  new  fact  along  with 
those  he  has  alleged,  so  as  to  show  that  on  the  whole  case  he  is  not  now,  or 
even  that  he  never  was,  entitled  to  recover,  the  new  fact  must  be  pleaded  and 
cannot  be  given  in  evidence  under  the  denial. 

For  instance,  if  the  plaintiff  alleges  that  the  defendant  wrongfully  entered 
upon  plaintiff's  premises  to  his  damage,  etc.,  the  ownership  and  the  entry  are 
matters  of  £act;  the  "wrongfully"  is  a  conclusion.  If  it  be  desired  to  prove 
that  the  premises  belonged  to  some  one  else,  merely  for  the  purpose  of  nega- 
tiving plaintiff's  claim  of  ownership,  this  is  competent  under  a  denial.  If  it 
be  desired  to  prove  that  defendant  was  in  another  place,  that  the  entry  was 
made  by  some  third  person,  this,  since  it  tends  to  negative  plaintiff's  allega- 
tion that  defendant  entered,  may  be  proved  under  a  denial;  and  an  allegation 
that  the  entry  was  made  by  a  third  person  without  denying  that  defendant 
made  it,  would  not  let  in  evidence  of  entry  by  the  third  person.  On  the  other 
hand,  if  the  object  is  to  put,  along  with  plaintiff's  allegation  of  ownership  and 
entry,  another  fact  such,  for  instance,  as  previous  license  from  the  plaintiff, 
or  that  defendant  was  a  sheriff  with  an  execution,  etc.,  so  as  to  show  that 
plaintiff  never  had  a  cause  of  action,  these  are  not  admissible  under  a  denial, 
because  they  do  not  tend  to  negative  plaintiff's  facts,  but  only  his  conclusion. 
See,  for  instances,  Grant  v.  Pratt  &  Lambert,  sujtra;  American  Tool  Co.  v. 
Smith,  1  N.  Y.  State  Rep.  761;  Wehle  v.  Butler,  12  Abb.  Pr.  (N.  S.)  139,  35 
Super.  Ct.  (J.  &  S.)  1;  Pier  v.  Finch,  29  Barb.  170;  Beaty  v.  Swarthout,  32  id. 
293;  Wilson  v.  Manhattan  Ry.  Co.,  2  Misc.  127,  49  State  Rep.  116,  20  N.  Y. 
Supp.  852;  Brown  v.  Chadsey,  39  Barb.  253. 

The  same  principles  apply  to  causes  of  action  on  contract,  as  well  as  to  those 
on  tort;  and  it  is  upon  this  principle  that  while  under  a  general  denial  defend- 
ant may  show  that  plaintiff  has  failed  to  perform  his  contract  in  whole  or  in 
part,  or  has  failed  in  any  way  to  honestly  and  fairly  perform  (Dickinson  v. 
Tysen,  209  N.  Y.  395),  a  rescission  or  modification  of  the  contract  alleged, 
or  payment,  or  release  or  waiver,  or  an  excuse  for  breach,  or  an  assignment  by 
plaintiff  of  his  cause  of  action,  or  any  other  new  fact  which,  though  it  may 
negative  the  conclusion,  does  not  negative  the  allegations  from  which  plaintiff 
seeks  to  draw  that  conclusion,  must  be  pleaded  by  the  defendant;  while  a  ma- 
terially different  version — as,  for  instance,  of  the  contract  alleged  by  plain- 
tiff, or  any  other  fact  absolutely  inconsistent  with  any  of  his  essential  allega- 
tions— may  be  proved  under  a  denial.  Grant  v.  Pratt  &  Lambert,  supra; 
Fischer  v.  Met.  Life.  Ins.  Co.,  37  App.  Div.  575,  56  N.  Y.  Supp.  260,  aff'd  167 
N.  Y.  178. 
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DEFENSES   IN   ABATEMENT  1 

[Matter  in  abatement  of  the  action  may,  under  the  New  York  Code,  be 
pleaded  together  with  other  defenses  and  denials.  The  old  rule,  that  an 
objection  in  the  nature  of  a  plea  hi  abatement  cannot  be  taken  in  a  general 
answer,  is  abolished.  Gardner  v.  Clark,  21  N.  Y.  399.  A  defense  which  does 
not  involve  the  merits  of  the  action  shall  not  be  pleaded  unless  it  is  verified. 
N.  Y.  Code  Civ.  Pro.,  §  513.J 
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when  pleading  as  a  separate  defense  crued,  if  at  all,"  etc.     See  Corn  v. 

facts  which  may  be  in  the  nature  of  a  Levy,  97  App.   Div.  48,  89  N.  Y. 

confession  and  avoidance,  to  qualify  Supp.  658;  Wiley  v.  Village  of  Rouse's 

any  admission  in  that  part  of  his  Point,  86  Hun,  495,  33  N.  Y:  Supp. 

answer;  e.  g.,  "that  the  cause  of  ac-  773;  see,  also,  Form  1743. 
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1742.  No  Jurisdiction  of  the  Action;  by  Foreign  Corpora- 
tion.2 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1780.] 

That  the  plaintiff  is  not  a  resident  of  the  State  of  New 
York  but  resides  at  ,  in  the  State  of  ;  [and 

unless  these  facts  are  sufficiently  shown  on  the  face  of  the  com- 
plaint:] that  the  defendant  is  a  foreign  corporation,  and 
was  not  at  the  times  mentioned  in  the  complaint,  or  there- 
after, and  is  not  now,  doing  business  within  the  State  of 
New  York;  that  the  cause  of  action  alleged  in  the  complaint 
arose  (if  at  all)  3  in  the  State  of  ;  that  this  court 

has  no  jurisdiction  of  the  action. 

2  When  the  grounds  of  objection  Steam  Nav.   Co.,    112   N.   Y.   315, 

do  not  appear  on  the  face  of  the  com-  and  Fairclough  v.  Southern  Pacific 

plaint,  it  is  said  that  this  is  an  af-  Co.,  171  App.  Div.  496,  157  N.  Y. 

firmative  defense,  and  the  objection  Supp.  862,   where  the  objection  to 

to  jurisdiction  unavailable  unless  so  jurisdiction   was   raised   by   motion 

pleaded.      Ubart   v.    Bait.    &   Ohio  after   pleading   to   the   merits,   and 

R.  R.  Co.,  117  App.  Div.  831,  102  which  seem  to  determine  to  the  con- 

N.  Y.  Supp.   1000.      Compare    the  trary.    See  note  to  Form  1743. 

holdings,   in    Robinson    v.    Oceanic  3  See  note  5  to  Form  1743. 
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1743.  That  the  Court  Should  Decline  to  Take  Jurisdiction 
of  the  Action.4 

That  the  cause  of  action  alleged  in  the  complaint  accrued 
to  the  plaintiff,  if  at  all,5  outside  of  this  State — viz.,  at  , 

in  the  county  of  ,  in  the  State  of  ;  that  at 

the  time  of  the  commencement  of  this  action  plaintiff  did 
not  reside  in  this  State,  but  as  defendant  is  informed  and 
believes,  then  resided  and  now  resides  at  in  the  State 

of  [and  is  an  alien] ;  that  the  defendant  is  a  foreign 

corporation  [or,  is  a  non-resident  of  this  State,  and  since 
about  has    resided    at  ,   in    the    State    of 

];  that  consequently  this  court  should  decline  to 
take  jurisdiction  of  the  subject-matter  of  this  action. 

1744.  No  Jurisdiction  of  the  Person.6 

That  at  the  commencement  of  this  action  this  defendant 
was  not  a  resident  [or,  all  of  the  defendants  herein  were  not 
residents]  of  this  county;  but  that  he  was  [or,  the  defendant 
Y.  Z.  was]  a  resident  of  ,  in  the  county  of  J 

4  A  defendant  is  not  obliged  to  Levy,  97  App.  Div.  48,  89  N.  Y. 
take  an  objection  to  the  jurisdiction      Supp.  658. 

of  the  court  over  the  subject-matter,  6  If  the  jurisdiction  of  an  inferior 

by   demurrer   or   answer,    but   may  court    depends    on    the    defendant's 

move   at   any   stage   of   the  action.  residence,  a  complaint  is  demurrable 

So  held  in  Robinson  v.  Oceanic  Steam  which   fails    to    allege    affirmatively 

Nav.  Co.,  112  N.  Y.  315;  Fairclough  the  fact  of  the  defendant's  residence. 

v.  So.  Pac.  Co.,  171  App.  Div.  496,  Gilbert  v.  York,  111  N.  Y.  544.    This 

157  N.  Y.  Supp.  862.  objection   may,  therefore,  be   raised 

A  separate  plea  of  want  of  juris-  by  demurrer.    It  may  also 'be  raised 

diction    is,     therefore,     superfluous.  by  answer,   or  at  the  trial   (N.  Y. 

If,  however,  facts  exist  which  do  not  Code  Civ.  Pro.,  §  499). 
appear  on  the  face  of  the  complaint,  This   defense   is  sustainable   only 

and  which  would  lead  the  court  to  where  the  defendant  is  not  subject 

decline  jurisdiction,  a  defense  setting  to    the    jurisdiction    of    the    court, 

up    such   facts    is   not    demurrable.  and  not  where  the  objection  is  merely 

Bagdon  v.  Phila.  &  Reading  Coal  Co.,  that  original  process  has  not  been 

178  App.  Div.  662,  165  N.  Y.  Supp.  duly  served.     Nones  v.  Hope  Mu- 

910,   from    which    the   precedent   is  tual  Life  Ins.  Co.,  5  How.  Pr.  (N.  Y.) 

adapted.  96;  Bridge  v.  Payson,  1  Duer  (N.  Y.), 

5  Hypothetical    pleading    of    this  614. 

character   is   permissible.      Corn   v.  7A  defense  merely  alleging  "that 
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1745.  The   Same,  by  Domestic    Corporation   Sued  in  a 
County  Court.8 

[Under  N.  Y.  Code  Civ.  Pro.,  §  341.] 

I.  That  the  defendant  is  a  corporation  created  by  and 
existing  under  the  laws  of  this  State. 

II.  That  defendant  does  not  transact  its  general  business, 
nor  have  any  part  of  its  plant,  shops,  factories  or  any  office 
for  the  transaction  of  any  portion  of  its  business,  within  the 
county  of  ;  that  its  principal  place  of  business  is 
established  by  its  certificate  of  incorporation  at  , 
in  the  county  of               ,  and  there  only. 

1746.  The  Same,  by  Foreign  Corporation,  when  Sued  by 
Non-resident,  .or  another  Foreign  Corporation.9 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1780.]  10 

[//  this  fact  does  not  appear  by  the  allegations  of  the  com- 
plaint:] I.  That  the  defendant  [foreign  corporation]  is  a  cor- 
poration created  by  and  existing  under  the  laws  of  the  State 
of  [or  other  foreign  government  or  country],  and  not 

by  or  under  the  laws  of  this  State,  and  is  not,  and  was  not 
at  the  times  mentioned  in  the  complaint  or  at.  the  time  of 
the  commencement  of  this  action,  doing  business  in  this  State. 

II.  That  the  plaintiff  is  not  a  resident  of  this  State,  but 
resides  at  ,  in  the  State  of  .  [Or,  that 
plaintiff  is  a  foreign  corporation,  organized  and  existing 
under  the  laws  of                .] 

III.  That  the  agreement  alleged  in  the  complaint  was 
made  between  plaintiff  and  defendant  at  in  the 

this  court  has  no  jurisdiction  of  the  jurisdiction   of    the    court    in    ques- 

person   of   the   defendant,"    is   bad  tion. 

against    demurrer.       Bushansky    v.  •  See  notes  to  Forms  1742  and  1743. 

Lantinberg,  84  Misc.    37,  145  N.  Y.  10A  non-resident  plaintiff  is  not 

Supp.  898.  made  a  resident  so  as  to  escape  the 

8  See  note  to  preceding  form.  provisions  of  the  statute  by  suing 

This  and  the  following  form  are  in    a    representative    capacity,    al- 

adapted  to  the  provisions  of  the  New  though  his  appointment  was  made 

York  Code;  and  in  using  them  else-  by  a  court  of  this  State.    Robinson 

where,  care  should  be  taken  to  modify  v.  Oceanic  Steam  Nav.  Co.,  112  N.  Y. 

them,  if  necessary,  according  to  the  315;  Paget  v.  Stevens,  143  id.  172. 
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State  of  ;  that  by  its  terms  [here  state  facts  showing 

that  the  cause  of  action  arose  without  the  State,  and  is  not  upon 
a  contract  relating  to  property  situated  within  the  State].11 

1747.  Allegation  in  a  Court,  other  than  a  United  States 
Court,  that  Defendant  is  a  Foreign  Consul  or  Vice- 
Consul. 

That  this  defendant  is,  and  at  the  commencement  of  this 
action  was,  consul  [or,  vice-consul]  of  the  [Kingdoms  of 
Norway  and  Sweden]  at  the  port  of  ,  in  the  United 

.States  of  America,  and  this  court  has  no  jurisdiction  of  this 
cause  or  of  the  person  of  the  defendant.12 

1748.  Action  Premature.13 

That  the  [policy  of  insurance]  alleged  in  the  complaint 
contained  a  provision  that  no  suit  shall  be  brought  under 
said  policy  until  three  months  after  the  proofs  of  loss  as 
required  therein  were  furnished  to  the  company;  that  on 
the  day  of  ,  19    ,  the  plaintiff  filed  with 

defendant  certain  papers  which  purport  to  be  proofs  of  loss 
under  said  policy,  and  three  months  had  not  elapsed  since 
that  time  before  the  bringing  of  this  action.14 

1749.  Breach  of  Condition  to  Refer  Dispute  to  Arbitra- 
tion.15 

I.  That  by  the  provisions  of  the  contract  alleged  in  the 
complaint,  it  was  mutually  agreed  that  any  dispute  over 

11  Unless  the  complaint  itself  fully  u  From  Reese  v.  Fidelity,  etc., 
reveals  the  facts  to  be  relied  upon.          Co.,  93   Misc.  31,  156  N.  Y.  Supp. 

12  It  is  not  necessary  to  allege  that      408. 

he  is  not  an  alien  (Bors  v.  Preston,  15  Adapted    from    Van    Note    v. 

Ill   U.  S.  252),   unless  jurisdiction  Cook,   171  N.  Y.  659,  corrected  to 

is  sought  to  be  conferred  on  the  U.  S.  meet  the  opinion  in  the  court  below 

District  Court  on  that  ground.  (see  55  App.  Div.  55,  66  N.  Y.  Supp. 

13  Must   be  affirmatively   pleaded,  1003) ;  see,  also,  Barry  v.  Silberstein, 
unless    it    appears    from    plaintiff's  164  App.  Div.  220,  149  N.  Y.  Supp. 
own  allegations.    Baumiller  v.  Work-  627;    Nat.    Contr.    Co.    v.    Hudson 
ingman's    Co-op.    Assoc,    9    Misc.  River  W.  P.  Co.,  170  N.  Y.  439. 
157,  29  N.  Y.  Supp.  26. 
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[state  particular  matter  covered  by  such  a  stipulation,  as:]  16 
the  value  of  any  extra  work  done  or  materials  furnished  by 
plaintiff  thereunder  should  be  settled  by  arbitration,  and 
that  upon  such  dispute  arising  each  party  should  choose  an 
arbitrator  and  that  such  arbitrators  so  chosen  should  pro- 
ceed to  hear  and  determine  said  dispute. 

II.  That  defendant  prior  to  the  commencement  of  this 
action  duly  notified  plaintiff  that  he  disputed,  and  defendant 
does  still  dispute,  the  alleged  value  of  said  extra  work  and 
materials  alleged  to  have  been  performed  and  furnished  by 
plaintiff;  that  defendant  has  been  at  all  times  since  said 
dispute  arose  ready  and  willing,  and  still  is,  to  arbitrate  the 
value  thereof  as  by  said  contract  provided,  and  that  prior  to 
the  commencement  of  this  action  defendant  duly  notified 
plaintiff  that  he  had  chosen  one  M.  N.  to  be  the  arbitrator 
required  to  be  chosen  by  him,  defendant,  and  requested 
and  demanded  of  plaintiff  that  he  should  also  choose  an 
arbitrator,  but  plaintiff  has  refused  and  neglected  so  to  do. 

• 

1750.  That  Plaintiff  has  an  Adequate  Remedy  at  Law.17 

That  the  plaintiff  herein  has  an  adequate  and  complete 

16  The    general    tendency    of    the  buck  v.  Farmers'  L.  &  T.  Co.,  28  App. 

courts  is  to  hold  against  public  policy  Div.  308,  51  N.  Y.  Supp.  8.    But  it 

a  provision  requiring  any  question  is   a   customary    allegation,    and   is 

whatever  arising  out  of  the  subject-  sufficient  to  admit  of  proof  upon  the 

matter  of  the  contract  to  be  deter-  trial  to  show  the  necessity  for  relief 

mined  by  arbitration.    See  Haggart  v.  at  the  hands  of  a  court  of  equity. 

Morgan,   5  N.   Y.   422;   Seward  v.  Shea  v.  Keeney,  155  App.  Div.  628, 

City    of    Eochester,    109    id.    169;  140  N.  Y.  Supp.  912. 
Nat.    Contr.  Co.  v. .  Hudson   River  Failure  to  plead  affirmatively  that 

W.  P.  Co.,  170  N.  Y.  439.  plaintiff  has  an  adequate  remedy  at 

See  Form  1977,  setting  up  a  stip-  law   is   a   waiver  of   such   defense, 

ulation   that    a    third   person   may  Bloomquist    v.    Farson,    170    App. 

decide  all  disputes,   as  a  condition  Div.  64,  156  N.  Y.  Supp.  47;  Irving 

precedent  to  an  action  thereon.  v.   Bruen,    110   App.   Div.   558,   97 

"  From  Green  v.  Stewart,  19  App.  N.  Y.  Supp.   180,  aff'd  186  N.  Y. 

Div.  201,  45  N.  Y.  Supp.  982.  605;    Lough    v.    Outerbridge,     143 

An    allegation    in    the    complaint  N.  Y.  277;  Snow  v.  Monk,  81  App. 

that  plaintiff  has  no  adequate  remedy  Div.  .206,  80  N.  Y.  Supp.  719;  Nick- 

at  law  is  a  mere  legal   conclusion,  erson    v.    Canton    Marble    Co.,    35 

not  admitted   by   demurrer.     Star-  App.  Div.  Ill,  54  N.  Y.  Supp.  705; 
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remedy  at  law,18  for  damages  against  this  defendant  for 
his  alleged  breach  of  the  agreement  set  forth  in  the  com- 
plaint, if  in  fact  such  breach  occurred;  w  that  defendant  is 
financially  solvent  and  able  to  respond  in  damages  for  the 
alleged  breach  of  said  contract.20 


Converse  v.  Sickles,  10  App.  Div. 
49,  44  N.  Y.  Supp.  1081;  Hawes  v. 
Dobbs,  137  N.  Y.  470;  Town  of 
Mentz  v.  Cook,  108  id.  504;  Dudley  v. 
Cong,  of  St.  Francis,  138  id.  451, 
460;  Green  v.  Stewart,  supra;  Gushee 
v.  City  of  New  York,  42  App.  Div. 
37,  58  N.  Y.  Supp.  967. 

But  this  rule  has  no  application 
to  a  case  where  plaintiff  is  asserting 
the  inadequacy  of  the  remedy  at 
law  as  the  ground  of  his  invoking 
the  jurisdiction  in  equity;  in  such 
case,  the  objection  is  available  to 
defendant  under  a  denial.  Clements 
v.  Sherwood-Dunn,  108  App.  Div. 
327,  95  N.  Y.  Supp.  766,  aff'd  187 
N.  Y.  521  (spec.  perf.  of  agreement 
to  sell  personalty);  Everett  v.  De 
Fontaine,  78  App.  Div.  219,  79  N.  Y. 
Supp.  692  (same). 

It  is  also  suggested  that  failure 
to  plead  the  defense  merely  prevents 
a  defendant  from  urging  on  appeal 
that  the  trial  court  should  have  dis- 
missed the  action;  that  the  trial 
court  may  dismiss  on  that  ground, 
in  its  discretion,  although  no  such 
defense  is  pleaded.  Rochester,  etc., 
Land  Co.  v.  Roe,  8  App.  Div.  360, 
40  N.  Y.  Supp.  799. 

Where  the  defense  is  that  plaintiff 
has  no  remedy  in  equity  it  is  held 
that  the  plea  that  plaintiff  has  an 
adequate  remedy  at  law  is  neither 
necessary  nor  appropriate.  Skilton 
v.  Payne,  18  Misc.  332,  41  N.  Y.  Supp. 
Ill;  Jacobson  v.  Brooklyn  El.  R. 
Co.,  22  Misc.  281,  48  N.  Y.  Supp. 
1072.  But  denial  of  plaintiff's  alle- 
gation of  no  adequate  remedy  is  de- 


sirable, for  then  defendant  is  not  to 
be  charged  with  a  waiver  of  his  riglit 
to  a  jury  trial.  Doctor  v.  Reiss,  180 
App.  Div.  62. 

18  Should  the  allegation  stop  here, 
the  sufficiency  of  this  defense  must 
be  construed  and  interpreted  by 
reference  to  the  material  allegations 
in  the  complaint  as  they  stand; 
it  amounts  to  a  simple  assertion  that 
on  the  complaint  as  framed  an 
adequate  remedy  at  law  may  ha 
seen  to  exist.  Holland  v.  Grote,  193 
N.  Y.  262.  It  may  be  essential, 
therefore,  to  allege  facts  in  addition 
to  those  disclosed  by  the  complaint, 
or  the  plea  will  be  insufficient  if  the 
complaint  sets  forth  facts  showing 
b,  cause  of  action  in  equity.  Id.; 
Schiefer  v.  Freygang,  125  App.  Div. 
498,  109  N.  Y.  Supp.  848. 

Plaintiff  may  test  this  defense  by 
demurrer,  and  when  the  complaint 
clearly  sets  forth  an  action  in  equity, 
and  the  remedy  at  law  is  not  ade- 
quate, the  demurrer  will  be  sustained. 
Golden  v.  Health  Dept,  21  App. 
Div.  420,  47  N.  Y.  Supp.  623;  Ward 
v,  Chelsea  Exch.  Bank,  153  App.  Div. 
638,  138  N.  Y.  Supp.  720. 

19  This  hypothetical  method  of 
pleading  is  permissible.  Corn  v. 
Levy,  97  App.  Div.  48,  89  N.  Y. 
Supp.  658. 

20  The  legal  remedy  is  adequate 
only  when  the  injured  party  may  in 
one  action  recover  damages  which 
constitute  a  complete  and  certain 
relief  for  the  whole  wrong.  Hill  v. 
Schneider,  13  App.  Div.  299,  43  N.  Y. 
Supp.  1. 
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1751.  Coverture  of  Plaintiff.21 

That  at  the  commencement  of  this  action  the  plaintiff 
was,  and  still  is,  the  wife  of  one  M.  N.,  who  is  still  living 
at  ,  and  that  plaintiff  has  no  separate  estate  or 

business. 

1752.  Infancy  of  Plaintiff.22 

That  the  plaintiff  is  an  infant  under  the  age  of  twenty-. 
one  years,  and  has  no  guardian  ad  litem  appointed  herein. 

1753.  General  Answer  of  Infant  or  Incompetent  in  Fore- 
closure, Partition,  etc.23 

This  defendant,  Y.  Z.,  answering  by  his  said  guardian 
ad  litem,  duly  appointed  herein  pursuant  to  an  order  of  this 
court 24  [or,  of  Mr.  Justice  J.  K.]  dated  the  day 

of  ,  19     ,  alleges  that  he  is  a  stranger  to  all  and 

singular  the  matters  and  things  in  the  complaint  in  this 
action  set  forth;  that  he  is  an  infant  of  the  age- of 
years    [or,   was   on   the  day   of  ,    19     ,   in 

the  Court  of  this  State,  in  the  county  of  , 

duly  adjudged  to  be  an  incompetent  person],  and  claims 
such  right,  estate  and  interest  in  the  real  property  and 

21  See  notes  on  pp.  90-94,  vol.  I.  a  guardian   ad  litem  for   an   infant 
Where  the  disability  of  the  plaintiff,       plaintiff  is  a  mere  irregularity,  and 

who  is  a  married  woman,  does  not  ap-  does  not  deprive  the  court  of  juris- 
pear  upon  the  face  of  the  complaint,  diction.  Sims  v.  N.  Y.  College,  35 
the  defendant,  if  he  can  avail  him-  Hun,  344;  Frost  v.  Frost,  15  Misc. 
self  of  the  coverture  as  a  defense  to  167,  37  N.  Y.  Supp.  18. 
the  action,  must  set  it  up  in  his  Upon  the  fact  appearing  at  the 
answer.  By  a  mere  general  denial  he  trial,  the  court  may  appoint  a  guard- 
waives  it.  Smith  v.  Dunning,  61  N.  ian  ad  litem,  nunc  pro  tunc.  Rima  v. 
Y.  249;  Frecking  v.  Rolland,  53  id.  Rossie  Iron  Works,  120  N.  Y.  433. 
422;  Dillaye  v.  Parks,  31  Barb.  (N.  23  This  answer  raises  no  issue,  but 
Y.)  132.  is  a  practical  default.  Fairweather 
The  form  is  obsolete  in  New  York  v.  Burling,  181  N.  Y.  117;  Kingden 
under  the  statute  making  the  husband  v.  Craig,  162  App.  Div.  508, 147  N.  Y. 
neither  a  necessary  nor  proper  party  Supp.  571. 

to  an  action  by  his  wife  in  her  own  u  By  the  court  only,  in  partition 

right.    Code  Civ.  Pro.,  §  450.  actions.      N.    Y.    Code    Civ.    Pro., 

22  Failure  to  secure  appointment  of  §  1535. 
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premises  described  in  the  complaint  as  he  is  entitled  to;  and 
he  submits  his  rights  and  interests  in  the  matters  in  question 
in  this  action  to  the  protection  of  the  court. 

Wherefore,  defendant  prays  such  judgment  herein  as 
will  fully  enforce  and  protect  his  rights  and  interests  in  the 
matters  in  question  in  this  action. 

1754.  Alien  Enemy.25 

I.  That  the  plaintiff  was  not,  at  the  commencement  of 
this  action,  and  is  not  now,  a  citizen  of  the  United  States, 
but  was  and  is  an  alien,  born  in  ,  within  the  territory 
of  the  kingdom  of  ,  and  is  a  subject  and  citizen 
thereof,  and  is  now  resident  therein. 

II.  That  at  the  time  of  the  commencement  of  this  action 
the  government  of  said  was,  and  still  is,  at  war 
with,  and  an  enemy  of,  the  United  States.26 

III.  That  the  plaintiff  then  was,  and  still  is,  an  alien  enemy, 
and  is  abiding  without  the  United  States,  and  at  , 
within  said  ,  and  is  adhering  to  the  said  enemies  of 
the  United  States.27 

1755.  Domestic  Enemy.28 

I.  That  at  the  commencement  of  this  action  the  plaintiff 
was,  and  ever  since  has  been,  a  citizen  and  resident  of  the 
State  of  ;  which  State  then  was,  and  still  is,  engaged 
in  open  hostility  to  and  war  upon  the  United  States. 

II.  That  said  plaintiff  is  abiding  in  said  State,  and  ad- 

25  This  form  is  sustained  by  Bell  v.  United  States  presumptively  defeats 
Chapman,  10  Johns.  (N.  Y.)  183.  the  plea.    Clarke  v.  Morey,  10  Johns. 

26  The    disability    only    continues       (N.  Y.)  69. 

during    the    war.      Hammersley    v.  w  This   defense   was  sustained  in 

Lambert,  2  Johns.  Ch.  (N.  Y.)  508.  Bonneau  v.  Dinsmore,  23  How.  Pr. 

27  An  alien  enemy,  resident  in  the  (N.  Y.)  397,  and  in  Sanderson  v. 
enemy's  country,  cannot  during  the  Morgan,  25  id.  144,  in  the  latter 
war  prosecute  an  action  in  our  ease  it  being  alleged  that  plaintiff 
courts.  Rothbarth  i>.  Herzfield,  179  was  engaged  in  the  war.  A  contrary 
App.  Div.  865;  Panee  v.  Soler,  101  view,  however,  was  taken  in  U.  S.  v. 
Misc.    693.     Residence    within    the  Vietor,  16  Abb.  Pr.  (N.  Y.)  153. 
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hering  to  the  enemy  [or,  is  engaged  in  said  war  upon  the 
United  States]. 

1756.  No  such  Corporation.29 

Defendant  alleges  [on  information  and  belief]  that  the 
plaintiff  is  not  a  corporation. 

1757.  Defendant  an  Indian.30 

That  the  defendant  is  an  Indian,  and  at  the  time  of  mak- 
ing the  said  writing  obligatory,  was,  ever  since  has  been, 
and  still  is  residing  on  lands  reserved  to  the  Indians, 

within  the  purview  of  the  act  entitled  [title],  passed  [date  of 
enactment], 

1758.  Another  Action  Pending.31 

That  prior  to  and  at  the  commencement  of  this  action  32 
there  was,  and  now  is,33  another  action  pending  34  in  the 


» Under  N.  Y.  Code  Civ.  Pro., 
§  1776;  and  see  note  to  Form  1828, 
post. 

3"  This  form  is  sustained  by 
Dana  v.  Dana,>  14  Johns.  (N.  Y.) 
181. 

31  This  defense  must  be  pleaded  af- 
firmatively. McKay  v.  Foster,  179 
App.  Div.  303,  166  N.  Y.  Supp.  331; 
James  v.  Work,  70  Hun,  296,  54  N. 
Y.  State  Rep.  166,  24  N.  Y.  Supp. 
149. 

32  The  defense  is  insufficient  unless 
this  fact  appears.  Porter  v.  Field, 
etc.,  Knitting  Co.,  114  App.  Div. 
292,  99  N.  Y.  Supp.  815.  It  is  no 
defense  that  another  action  was  after- 
wards commenced.  Dodge  v.  Corne- 
lius, 168  N.  Y.  242;  Porter  v.  Kings- 
bury, 77  N.  Y.  164;  Hadden  v.  R.  Co., 
57  How.  Pr.  390;  Burrows  v.  Miller, 
5  How.  Pr.  (N.  Y.)  51. 

33  Discontinuance  of  the  other 
action,  even  after  the  answer,  avoids 


this  defense.  Crossman  v.  Univ. 
Rubber  Co.,  131  N.  Y.  636. 

34  It  is  not  enough  to  merely  allege 
or  show  service  of  process  for  the 
same  cause.  Hirsh  v.  Manh. '  Ry. 
.Co.,  84  App.  Div.  374,  82  N.  Y. 
Supp.  754;  Gardner  v.  Clark,  21 
N.   Y.   399. 

That  proceedings  other  than  an 
action— e.  g.,  by  petition — may  be 
pleaded  as  a  defense,  in  the  same  way, 
see  Groshon  v.  Lyon,  16  Barb.  (N.  Y.) 
461;  and  see  Ogden  v.  Bodle,  2  Duer 
(N.  Y.),  611. 

For  a  plea  of  a  foreign  garnish- 
ment, see  Form  1777,  post;  see,  also, 
Wheeler  v.  Raymond,  8  Cow.  (N.  Y".) 
311;  Russell  v.  Ruckman,  3  E.  D. 
Smith  (N.  Y),  419;  Embree  v. 
Hanna,  5  Johns.  (N.  Y.)  101;  Dono- 
van v.  Hunt,  7  Abb.  Pr.  (N.  Y.)  29; 
Hecker  v.  Mitchell,  5  id.  453;  Mc- 
Donald v.  Carney,  8  Kan.  20;  Ben- 
son o.  Stein,  34  Ohio  St.  294. 
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Court,  in  and  for  the  county  of  ,  in  this 

State,35  between  the  same  parties  36  as  this  action,  *  and  for 
the  same  cause  as  that  set  forth  in  the  complaint  herein.37 


1759.  Another  Form;  in  the  Case  of  a  Counterclaim.38 

[As  in  the  preceding  form  to  the  *,  continuing:]  in  which 
the  plaintiff  in  this  action,  who  is  the  defendant  therein,  has 


35  The  answer  should  show  where 
the  action  is  pending.  Pendency  of 
an  action  in  a  court  of  another  State, 
or  in  a  court  of  the  United  States 
within  the  State,  is  no  defense.  Cur- 
lette  v.  Olds,  110  App.  Div.  596, 
97  N.  Y.  Supp.  144,  35  Civ.  Pro. 
306;  Douglass  v.  Ins.  Co.,  138  N.  Y. 
209;  Stanton  v.  Embrey,  93  U.  S. 
548;  Smith  v.  Crocker,  14  App.  Div. 
245,  43  N.  Y.  Supp.  427,  aff'd  162 
N.  Y.  600. 

But  it  is  held  that  a,  stay  of  pro- 
ceedings should  be  granted  if  it  ap- 
pears that  the  action  in  this  State 
was  commenced  after  issue  joined 
in  the  action  in  the  other  State. 
Peacock  v.  Lutz  &  Schramm  Co.,  171 
App.  Div.  256,  157  N.  Y.  Supp.  175. 

36  This  is  essential,  Dodge  v. 
Cornelius,  168  N.  Y.  242.  -And  the 
plaintiff  in  the  pending  action  must 
also  be  the  plaintiff  in  the  later  ac- 
tion. Westm.  Church  v.  Presb.  of 
N.  Y.,  211  N.  Y.  214.  But  in  Pea- 
cock v.  Lutz  &  Schramm  Co.,  171 
App.  Div.  256,  157  N.  Y.  Supp.  175, 
a  stay  of  proceedings  was  granted 
against  an  assignee  of  the  cause  of 
action,  where  the  former  action  was 
pending  in  another  State. 

It  is  enough  to  state  merely  that 
the  action  is  between  the  same  par- 
ties. Describing  the  parties  is  un- 
necessary. Ward  v.  Dewey,  12  How 
Pr.  (N.  Y.)  193. 

37  To  sustain  the  defense,  it  must 
be  alleged  or  appear  that  the  two 


actions  are  for  the  same  identical 
cause.  Harris  v.  Johnson,  65  N. 
Car.  478;  Gambling  v.  Haight,  59 
N.  Y.  354.  It  is  not  enough  that  they 
are  between  the  same  parties,  and 
relate  to  the  same  subject-matter, 
or  that  in  the  prior  action  the  same 
claims  might  have  been  advanced. 
Nat.  Fire  Ins.  Co.  »."  Hughes,  189 
N.  Y.  84  (first  action  to  recover  on 
insurance  policy;  second  action  by 
company  to  reform  policy),  Standard 
Sewing-  Machine  Co.  v.  Kattell,  132 
App.  Div.  539,  117  N.  Y.  Supp.  32 
(first  action  to  recover  price  of  goods 
sold;  second  action  for  damages  for 
fraud  in  inducing  the  sale  of  the 
goods).  Cobb  v.  Cullen,  etc.,  Steel 
Co.,  68  App.  Div.  179,  74  N.  Y.  Supp. 
56  (first  action,  replevin;  second  ac- 
tion, for  purchase  price  of  same  chat- 
tels.) Hall  v.  Hall,  150  App.  Div. 
688,  135  N.  Y.  Supp.  741  (first  ac- 
tion for  separation;  second  action 
for  absolute  divorce).  Where  the 
plaintiff  seeks  to  split  an  entire  de- 
mand, and  brings  a  suit  for  a  part, 
and  then  another  suit  for  the  residue, 
the  pendency  of  the  former  may  be 
pleaded  in  abatement  or  bar  of  the 
second  action.  Bendernagle  v.  Cocks, 
19  Wend.  (N.  Y.)  207.  See  Form 
1760. 

38  As  to  these  facts  constituting  a 
defense,  see  Cornell  v.  Bonsall,  176 
App.  Div.  798,  163  N.  Y.  Supp.  384; 
Groshon  v.  Lyon,  16  Barb.  (N.  Y.) 
461. 
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set  up  the  same  cause  of  action,  alleged  in  the  complaint  as 
a  counterclaim,  against  this  defendant,  who  is  the  plaintiff 
in  the  said  action,  and  therein  demanded  an  affirmative 
judgment  against  this  defendant. 

1760.  Former  Action  Pending  to  Recover  an  Installment 
under  same  Contract,  and  Commenced  after  Install- 
ment now  Sued  on  was  Due.39 

I.  That  under  the  terms  of  the  Pease]  alleged  in  the  com- 
plaint, defendant  made  default  in  the  payment  of  the  [rent 
reserved  therein  and  payable  on  the  day  of 

19     ,  and  on  the  day  of  ,19    ];  that  after- 

ward, and  on  or  about  the  day  of  ,  19 

and  when  both  installments  of  [rent]  were  due  as  aforesaid 
and  not  paid,  plaintiff  duly  commenced  an  action  against 
the  defendant  in  the  Court  in  the  county  of  , 

in  this  State  to  recover  [rent  under  said  lease,]  which  action 
is  still  pending,  and  was  pending  when  this  action  was  com- 
menced. 

II.  That  thereafter  this  action  was  commenced  to  recover 
the  [rent]  payable  on  said  day  of  ,  19  , 
which  was  due  and  unpaid  when  said  former  action  was 
commenced. 

1761.  Misnomer.40 

That  the  true  name  of  the  plaintiff  [or,  defendant]  is,  and 

30  This  is  properly  pleaded  in  40  Misnomer  of  plaintiff  or  de- 
abatement,  although  the  objection  fendant  must  be  pleaded  in  abate- 
will  not  be  available  unless  judgment  ment.  Traver  v.  Eighth  Ave.  R.  Co., 
is  entered  in  the  first  action  prior  to  4  Abb.  Ct.  App.  Dec.  421;  Bank  of 
the  trial  of  the  second  action;  plain-  Havana  v.  Magee,  20  N.  Y.  355; 
tiff  may  obviate  the  defense  by  dis-  Mann  v.  Carley,  4  Cow.  148;  Coil- 
continuing  both  actions  and  suing  man  v.  Collins,  2  Hall,  569;  Miller  v. 
anew.  See  Wilson  v.  Locke,  116  Stettiner,  7  Bosw.  692.  And  this  is 
App.  Div.  421,  101  N.  Y.  Supp.  831.  so  even  in  case  of  a  corporation. 
Or,  a  motion  will  lie  to  consolidate  Code  Civ.  Pro.,  §  1777;  McNeal  v. 
the  two  actions.    Id.  Haynes  Machine  Co.,  118  App.  Div. 

See  Form  1795,  setting  up  a  judg-  130,  103  N.  Y.  Supp.  312;  Bank  of 

ment  obtained  in  the  prior  action  in  Utica  v.  Smalley,  2  Cow.  770;  Meth- 

bar.  odist   Episcopal   Church   v.    Tryon, 
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always  has  been,  [state],  and  not  [state],  in  which  latter 
name  it  sues  [or,  is  sued].41 

1762.  Non-joinder;  of  one  who  was  a  Joint  Party  with 
Plaintiff  to  the  Contract. 

I.  That  the  agreement  alleged  in  the  complaint  [if  any 
such  agreement  was  made]  was  made  by  defendant  with 
plaintiff  and  one  M.  N.  jointly  [and  as  co-partners],  and  any 
and  all  obligations  thereunder  were  incurred  by  defendant 
to  them  jointly  and  not  severally. 

II.  That  said  M.  N.  is  alive,  and  is  a  resident  of  and  within 
this  State. 

1763.  The  Same;  in  Case  of  Indorsement.42 

I.  That  the  note  alleged  in  the  complaint  to  have  been 
indorsed  [or,  transferred]  to  the  plaintiff,  was  not  indorsed 
[or,  transferred]  to  him  severally,  but  to  the  plaintiff  and 
one  M.  N.,  jointly. 

II.  [As  in  Form  1762.] 

1764.  Non-joinder  of  Joint  Owners  in  Actions  Relative  to 
Land.43 

That  M.  N.  and  0.  P.,  who  are  living,  and  are  residing 
at  ,  in  this  State,  are  tenants  in  common  with  the 

plaintiff  in  the  lands  described  in  the  complaint  herein,  and 
are  necessary  parties  to  this  action. 

1765.  Non- joinder  of  Necessary  Parties  in  an  Equity  Cause. 
I.  That  E.  F.  and  J.  K.,  legatees  and  beneficiaries  under 

the  clause  of  the  will  of  said  M.  N.,  deceased,  afore- 

said, as  such  legatees  and  beneficiaries,  and  the  next  of 

1  Den.  451.     The  answer  must  dis-  not  a  corporation  does  not  raise  the 

close  the  true  name  of  defendant,  question    of    a    misnomer.      Assoc, 

so    as    to    give    plaintiff    ''a   better  Presbyt.  Church  v.  Hanna,  113  App. 

writ."     Louisville,   etc.,   R.   Co.   v.  Div.  12,  98  N.  Y.  Supp.  1082. 

Hall,  12  Bush  (Ky.),  131.  «  See  note  to  Form  1770. 

41  An   allegation  that  plaintiff  is  "  See  note  to  Form  1770. 
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kin  and  personal  representatives  of  O.  P.,  beneficiary  under 
said  will,  who  has  died  since  the  death  of  the  said  testator, 
are  interested  in  the  estate  of  said  M.  N.,  deceased,  and 
should  be  made  parties  to  this  action,  and  defendants  allege 
that  there  is  a  defect  of  necessary  parties  hereto  in  that  said 
E.  F.  and  J.  K.  and  the  next  of  kin  and  personal  representa- 
tives of  said  O.  P.  are  not  parties  defendant  hereto.44 
II.  [As  in  Form  1770.] 

1766.  Non-joinder  of  a  Co-administrator.45 

That  after  the  death  of  said  M.  N.,  and  on  or  about  the 
day  of  ,    19     ,   letters   of   administration 

were  duly  issued  to  one  0.  P.,  jointly  with  the  plaintiff, 
by  the  surrogate  of  the  county  of  ;  and  said  0.  P. 

thereupon  also  duly  qualified  as  administrator,  and  still  is 
acting  as  such,  and  is  living  at  ,  within  this  State. 

1767.  Non-joinder  of  a  Co-executor.46 

I.  That  said  M.  N.,  the  testator  mentioned  in  the  com- 
plaint, by  his  will  duly  appointed  the  plaintiff  and  one  O.  P., 
jointly,  as  the  executors  of  his  said  will. 

"Or  if   written    instruments   are  92,  63  N.  Y.  Supp.  818.     The  rule 

set  forth  by  copy,  either  in  the  com-  will  have   no   application,   however, 

plaint,  or  the  separate  defense,  the  to  the  non-joinder  of  a  person  whose 

allegation    may    merely    be     "that  absence    will    result    merely    in    his 

(names)    are    necessary    parties    to  particular    rights    remaining    unaf- 

this  action,"   if  from   the  writings  fected. 

that  fact  appears.     See  Adams  v.  45  This  objection,   if  it  does  not 

Purser,  126  App.  Div.  20,  110  N.  Y.  appear  on  the  face  of  the  complaint, 

Supp.  167.  so  that  the  question  can  be  raised  by 

The  defendant  may  raise  the  ob-  demurrer,    can   only   be   raised   by 

jection  of  the  absence  of  an  indispen-  answer;  and,  if  not  so  raised,  it  will 

sible  party  at  the  trial,  without  plead-  be    deemed    waived.      Scranton    v. 

ing  it,  in  an  action  in  equity;  it  will  Farmers'  &    Mechanics'    Bank,    33 

then  become  the  duty  of  the  court  Barb.  (N.  Y.)  527. 
to  require  such  party  to  be  added  And  see  note  to  Form  1770. 

under  Code  Civ.  Pro.,  §  452.     Stein-  To  recover  debts  due  the  estate, 

bach    v.    Prudential    Ins.    Co.,    172  all    the    representatives    who    have 

N.  Y.  471;  Kent  v.  Aetna  Ins.  Co.,  qualified    must    join.      Scranton    v. 

84  App.  Div.  428,  82  N.  Y.  Supp.  Farmers,'  etc.,  Bank,  24  N.  Y.  424. 
817;  Cook  v.  Lake,  50  App.  Div.  *•  See  note  to  preceding  form. 
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II.  That  on  or  about  the  day  of  ,  19    , 

letters  testamentary  upon  said  will  were  duly  issued  to  said 
0.  P.  and  the  plaintiff  jointly  by  the  surrogate  of  the  county 
of  ,  and  said  O.  P.  and  plaintiff  thereupon  duly 

qualified  as  executors,  and  still  are  such,  and  said  O.  P.  is 
living  and  is  a  resident  of  and  is  within  this  State. 

7168.  Non-joinder  of  Tenant  in  Common,  as  to  Part  of 
the  Goods.47 

I.  That  as  to  the  taking  [or,  converting]  of  said  [here  men- 
tion the  part  as  designated  in  the  complaint;  or,  if  not  there 
designated,  say,  a  part  of  the  goods  mentioned  in  the  com- 
plaint, to  wit,  a  wagon  and  harness],  the  same  were  at  the 
time  of  said  alleged  taking  the  property  of  the  plaintiff  and 
one  M.  N.,  jointly,  as  tenants  in  common,  and  were  not 
the  property  of  the  plaintiff  solely. 

II.  That  the  said  M.  N.  is  living  at  ,  within  this 
State. 

1769.  Non-joinder  in  Tort;  Joint  Interest  in  Plaintiff  and  a 
Third  Person.48 

I.  That  the  plaintiff  had  not,  at  the  times  in  the  com- 
plaint mentioned  [nor  at  any  time  since],  any  title  to  or 
interest  in  the  [property  the  subject, of  the  action]  therein  men- 
tioned, except  jointly  and  undividedly  with  M.  N.  and  0.  P. 

47  See  notes   to   Forms   1769   and      ment;  except  that  where  the  owner- 

1770.  ship  was  a  tenancy  in  common,  it 

48  Not  available  under  a  general  may  be  proved  by  way  of  reducing 
denial.  Meinhardt  v.  Excelsior  Brew-  the  damages.  Dockwray  v.  Dicken- 
ing  Co.,  82  App.  Div.  627,  81  N.  Y.  son,  Skinn.  640;  Blackborough  v. 
Supp.  1042.  Greaves,    1    Mod.    102;   Addison   v. 

In  actions  for  torts,  the  plaintiff  Overend,   6   T.   R.   766;   Sedgworth 

may  sue  separately  for  his  aliquot  v.  Overend,  7  id.  279;  Wheelwright  v. 

share  or  proportion  of  interest  in  a  Depeyster,    1    Johns.    (N.   Y.)   471; 

chattel,   or  of  injury  to  real  prop-  Brotherson    v.    Hodges,    6   id.    108; 

erty,  and  the  defendant  cannot  avail  Bradish  v.  Schenck,  8  id.  151;  Rich 

himself  of  the  omission  of  the  plain-  v.  Penfield,   1   Wend.    (N.  Y.)   380; 

tiff   to   unite   the   other   tenants  in  Gilbert    v.    Dickerson,    7    id.    449; 

common  with  him  in  the  suit,  other-  Zabriskie  v.  Smith,  13  N.  Y.  322. 
wise  than  by  pleading  it  in  abate- 


II.  That  said  M 
within  this  State. 
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N.  and  O.  P.  are  still  living  at 
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1770.  Non-joinder  of  Necessary  Defendant;  Non-joinder 
of  One  who  was  a  Joint  Party  with  Defendant  to  the 
Contract.49 

I.  That  the  agreement  [or  other  subject  of  action]  men- 
tioned in  the  complaint,  if  any  such  was  made,50  was  made 
with  the  plaintiff  by  the  defendants  and  *  one  M.  N., 
jointly.51 


49  The  fact  that  other  persons, 
jointly  responsible,  have  not  been 
made  defendants,  must,  if  it  does  not 
appear  on  the  face  of  the  complaint, 
be  pleaded  in  abatement,  or  it  cannot 
be  taken  advantage  of  on  the  trial. 
N.  Y.  Code  Civ.  Pro.,  §  498;  Wills  v. 
Pennell,  116  App.  Div.  493,  101  N.  Y. 
Supp.  1017;  Holsey  v.  Black,  28  N.  Y. 
438.  The  rule  is  the  same  in  a  jus- 
tice's court.  Amsterdam,  etc.,  Co.  v. 
Rayher,  43  App.  Div.  602,  60  N.  Y. 
Supp.  330. 

If  the  defect  appears  on  the  face 
of  the  complaint,  it  cannot  be  raised 
by  answer,  but  only  by  demurrer. 
Fawcett  v.  City  of  N.  Y.,  112  App. 
Div.  155,  98  N.  Y.  Supp.  286;  Chel- 
sea Exch.  Bank  v.  Trav.  Ins.  Co.,  173 
App.  Div.  829,  160  N.  Y.  Supp.  225. 

The  rule  applies  to  all  joint  con- 
tracts, as  well  as  to  those  arising  par- 
ticularly from  mercantile  partner- 
ships. Hosley  v.  Black,  supra.  The 
rule  also  applies  to  cases  of  joint 
ownership,  where  plaintiff  has  shown 
an  apparent  complete  right.  Pickett 
v.  Met.  Life  Ins.  Co.,  20  App.  Div. 
114,  46  N.  Y.  Supp.  693.  The  answer 
must  give  the  names  precisely  and 
truly,  so  that  the  plaintiff  may  amend 
correctly.  If  the  answer  fails  to 
state  exactly  the  names  of  the  omit- 
ted persons,  the  defense  is  bad. 
Alaska   Banking,  etc.,  Co.    v.    Van- 


Wyck,  146  App.  Div.  51,  130  N.  Y. 
Supp.  503,  130  N.  Y.  Supp.  563; 
Hawkins  v.  Mapes-Reeve  Const.  Co., 
178  N.  Y.  236;  Persons  ».  Kruger, 
39  App.  Div.  416,  57  N.  Y.  Supp. 
416;  Stiefel  v.  Berlin,  28  App.  Div. 
103,  51  N.  Y.  Supp.  149.  If  it  appear 
on  the  trial  that  another,  not  named 
by  the  plea,  was  also  a  joint  con- 
tractor, the  plea  falls.  Mechanics' 
&  Farmers'  Bank  v.  Dakin,  24  Wend. 
(N.  Y.)  411;  Hawks  v.  Munger,  2 
Hill  (N.  Y.),  200;  Fowler  v.  Kennedy, 
2  Abb.  Pr.  (N.  Y.)  347;  Dennis  v. 
Kennedy,  10  Barb.  (N.  Y.)  517. 
An  answer  that  A.  and  B.  were  part- 
ners with  defendant  and  should  have 
been  joined,  does  not  admit  proof 
that  A.  was  a  partner.  Wiegand 
v.  Sichel,  4  Abb.  Ct.  App.  Dec. 
(N.  Y.)  592.  After  showing  the 
facts  which  make  it  appear  that 
other  parties  are  necessary,  and  nam- 
ing the  parties,  it  is  unnecessary  to 
add  a  formal  allegation  that  they 
are  necessary  parties.  Cook  v. 
Mancius,  3  Johns.  Ch.  (N.  Y.)  427. 

60  Hypothetical  pleading  in  this 
form  is  permissible.  Corn  v.  Levy, 
97  App.  Div.  48,  89  N.  Y.  Supp.  658. 

61  If  the  contract,  sued  on  as  de- 
fendant's individual  obligation,  was 
in  fact  a  partnership  contract,  a 
general  denial,  or  an  allegation  that 
the   contract   was   not   made   with 
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II.  That  the  said  M.  N.  is  still  living,  and  is  a  resident  of 
and  within  the  State  of  [New  York],  to  wit,  at  ,  in 

the  county  of  ,  and  within  reach  of  the  ordinary 

process  of  this  court,62  and  that  there  is  a  defect  of  parties 
herein  in  that  M.  N.  is  not  made  a  party  defendant.63 

1771.  The  Same,  Partnership  of  Defendant  with  a  Third 
Person.64 

I.  That,  at  the  time  of  the  making  of  the  note  alleged  in 
the  complaint,  the  defendant  was  in  partnership  with  one 
M.  N.,  and  one  O.  P.,  under  the  firm  of  Z.,  N.  &  Co. 

II.  That  said  note  was  an  obligation  of  said  firm  and 
was  made  by  the  defendant  jointly  with  said  M.  N.,"and 


defendant  alone,  but  with  defendant 
and  M.  N.  as  co-partners,  is  sufficient; 
for  this  is  not  a  plea  of  non-joinder, 
but  a  complete  defense  to  the  action 
as  brought.  Wildrick  v.  Heyshen, 
96  App.  Div.  515,  89  N.  Y.  Supp.  78; 
Sparks  v.  Fogarty,  93  App.  Div. 
472,  87  N.  Y.  Supp.  648;  N.  Y.  Fas- 
tener Co.  v.  Wilatus,  65  App.  Div. 
467,  73  N.  Y.  Supp.  67.  See,  also, 
next  form,  and  note  193  to  Form  94. 

62  The  answer  must  allege  that  the 
omitted  persons  are  still  living  and 
within  reach  of  the  process  of  the 
court.  Mittendorf  v.  N.  Y.  &  Har- 
lem R.  R.  Co.,  58  App.  Div.  260,  68 
N.  Y.  Supp.  1094;  Palmer  v.  Field, 
76  Hun,  229,  339,  59  N.  Y.  State 
Rep.*123,  27  N.  Y.  Supp.  737;  Bur- 
gess v.  Abbott,  6  Hill  (N.  Y.),  135. 
Or,  if  a  corporation,  that  it  is  still  in 
existence.  State  of  Indiana  v.  Woram, 
6  Hill  (N.  Y.),  33. 

Of  corlrse  this  objection  of  non- 
joinder does  not  lie  when  the  action 
sounds  in  tort.  Garrett  v.  Wood, 
13  App.  Div.  8,  43  N.  Y.  Supp.  132. 

63  Day  v.  Carmichael,  47  App.  Div. 
4,  62  N.  Y.  Supp.  142. 

61  While  one  sued  on  a  partnership 


obligation  is_  entitled  to  have  his 
co-partners  joined,  he  waives  the 
right  by  failing  to  take  the  objection; 
if  by  answer  he  must  show  by  his 
pleading  exactly  who  the  omitted 
partners  are.  Alaska  Banking,  etc., 
Co.  v.  Van  Wyck,  146  App.  Div. 
5,  130  N.  Y.  Supp.  563. 

Where  the  complaint  alleged  that 
the  defendant  was  the  sole  member  of 
the  firm  of  K.  &  Co.,  a  denial  of  the 
allegation  does  not  allow  defendant 
to  raise  the  point  of  defect  of  parties. 
Persons  v.  Kruger,  39  App.  Div.  416, 
57  N.  Y.  Supp.  416;  ano.  dec,  45 
App.  Div.  187,  60  N.  Y.  Supp. 
1071. 

If  plaintiff  alleges  that  the  de- 
fendant agreed,  or  gave  his  note, 
proof  of  a  partnership  obligation 
does  not  sustain  the  allegation.  See 
note  193  to  Form  94,  and  notes  to 
Form  1770. 

If  defendant  is  sued  with  others  as 
co-partners,  a  general  denial  does  not 
raise  the  defense  of  a  defect  of  par- 
ties, or  thereby  put  in  issue  the 
personnel  of  the  co-partnership. 
Alaska  Banking,  etc.,  Co.  v.  Van 
Wyck,  supra. 
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0.  P.,  as  co-partners  aforesaid,  and  not  otherwise.  [In  case 
of  a  dormant  partner,  add,  which  the  plaintiffs  then  well 
knew.]  65 

III.  That  said  M.  N.  and  0.  P.  are  still  living,  and  reside 
and  are  within  this  State,  and  that  there  is  a  defect  of  parties 
defendant  in  that  such  other  members  of  said  firm  of  Z., 
N.  &  Co.  are  not  made  parties  to  this  action.66 

1772.  The  Same,  Non-joinder  of  Joint* Obligor.57 

That  the  services  alleged  in  the  complaint  to  have  been 
rendered  by  the  plaintiff,  were  rendered  at  the  request  of 
the  defendant,  jointly  with  one  M.  N.,  who  is  still  living 
at  ,  within  this  State;  that  there  is  a  defect  of  par- 

ties defendant  in  this  action,  in  that  said  M.  N.  is  not  made 
a  party  defendant.58 

1773.  Plaintiff  not  the  Real  Party  in  Interest;  that  Plain- 
tiff has  Assigned  his  Cause  of  Action.59 

[Sustained  by  Hays  v.  Hathorn,  74  N.  Y.  487.] 

That  before  the  commencement  of  this  action  plaintiff 

65  A  plea  of  non-joinder  of  a  dor-  52  The  objection  that  the  plaintiff 
mant  partner  of  defendant,  is  not  sus-  is  not  the  real  party  in  interest  must 
tained  without  proof  that  the  plain-  be  set  up  in  the  answer,  to  enable  de- 
tiffs  knew  that  he  was  a  partner  at  fendant  .to  establish  it.  Fourth 
the  time  of  the  contract.  Shanley  v.  Nat.  Bank  v.  Mahon,  38  App.  Div. 
Merchant,  140  App.  Div.  797,  125  198,  56  N.  Y.  Supp.  566;  Van  Dyke 
N.  Y.  Supp.  587.  N.  Y.  Dry  Dock  v.  Gardner,  22  Misc.  113,  49  N.  Y. 
Co.  v.  Treadwell,  19  Wend.  (N.  Y.)  Supp.  328;  Sheridan  v.  Mayor,  68  N. 
525;  Peck  v.  Cowing,  1  Den.  (N.  Y.)  Y.  30;  Greenwood  v.  Marvin,  111 
222.  id.  440.  But  if  the  fact  of  the  trans- 
See  note  to  Form  1770.  fer  is  established  without  objection 

66  It  is  suggested  that  the  answer  on   plaintiff's    part,    the    defendant 
should   thus   specifically   state    that  may  properly  demand  a  dismissal. 
the  defense  of  defect  of  parties  is  Whiting  v.  Glass,  217  N.  Y.  333. 
presented.     See  Day  v.  Carmichael,  To  allege  merely   "that  plaintiff 
47  App.  Div.  4,  62  N.  Y.  Supp.  142.  is  not   the  real  party  in  interest" 

67  This  form  is  from  Sweet  v.  is  to  present  a  legal  conclusion,  and 
Tuttle,  10  How.  Pr.  (N.  Y.)  40;  is  plainly  insufficient.  Twelfth  Ward 
Mayhew  v.  Robinson,  Id.  162.  Bank  v.  Brooks,  63  App.  Div.  220, 

See  note  to  Form  1770.  71  N.  Y.  Supp.  388;  Van  Dyke  v. 

*  See  note  56  to  Form  1771.  Gardner,   21   Misc.  542,  49   N.   Y. 
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assigned  and  transferred  to  one  M.  N.60  said  alleged  cause 
of  action  in  the  complaint  set  forth,  and  all  his  right,  title 
and  interest  therein;  and  that  said  M.  N.  thereafter  was, 
and  until  after  the  commencement  of  this  action  continued 
to  be,  the  sole  owner  and  holder  thereof,  and  the  real  party 
in  interest  therein.61 

1774.  The  Same,  That  a  Receiver  of  Plaintiff's  Property 
has  been  Appointed  in  Supplementary  Proceedings.62 

[Under  N.  Y.  Code  Civ.  Pro.,  §§2465-71.] 

That  heretofore,  and  subsequent  to  the  time  when  the 
claim  alleged  in  the  complaint  [if  any]  accrued  to  plaintiff, 
and  prior  to  the  commencement  of  this  action,  in  proceed- 
ings supplementary  to  execution  duly  pending  in  the 
Court  for  the  county  of  ,  upon  a  judgment  there- 

tofore duly  given  in  an  action  in  said  court,  wherein  one 
M.  N.  was  plaintiff  and  this  plaintiff  was  defendant,  an 
order  was  duly  made  and  entered  therein  appointing  one 
O.  P.  receiver  of  all  the  property  of  this  plaintiff;  that  said 

Supp.  1004;  Pomeroy,  Rem.  &  Rem.  designating  him  as  John  Doe.  Smith 
Rights,  §  711.  So,  an  answer  aver-  v.  Mead,  14  Abb.  Pr.  (N.  Y.)  262; 
ring  that  the  plaintiff  is  not  the  real  Metropolitan  Bank  v.  Lord,  1  id.  185. 
party  in  interest,  but  that  plaintiff  61 A  defense  alleging  merely  that  a 
is  maintaining  the  action  for  the  third  person  had  given  defendant 
benefit  of  another,  or  that  a  person  notice  that  he  was  owner  of  such  prop- 
named  is  the  real  party  in  interest,  erty  and  of  any  cause  of  action  there- 
or  the  real  owner,  without  adding  a  for,  and  demanded  payment  to  him- 
statement  of  the  facts  which  are  re-  self  by  virtue  of  an  assignment  from 
lied  on  as  the  ground  of  this  conclu-  the  plaintiff,  is  irrelevant;  the  neces- 
sion,  is  insufficient  against  demurrer,  sary  fact  of  an  assignment  is  not 
Ferber  v.  Third  St.  Realty  Co.,  166  thereby  shown.  Carpenter  v.  Bell, 
App.  Div.  736,  152  N.  Y.  Supp.  352;  19  Abb.  Pr.  (N.  Y.)  258. 
Ludlow  v.  Woodward,  117  App.  Div.  62  A  defense  seeking  to  show  that  a 
525,  102  N.  Y.  Supp.  647;  Wenk  property  right  of  plaintiff  has  been  di- 
v.  City  of  N.  Y.,  82  App.  Div.  584,  vested  by  operation  of  a  statute  must 
81  N.  Y.  Supp.  583;  White  v.  Drake,  always  be  carefully  pleaded.  Vide 
3  Abb.  N.  C.  (N.  Y.)  133.  See,  cases  cited  under  Form  1775,  setting 
also,  Downes  v.  Read,  17  Minn.  493;  up  bankruptcy  of  defendant. 
Russell  v.  Clapp,  7  Barb.  482;  Fos-  This  defense  is  in  the  nature  of  a 
dick  v.  Groff,  22  How.  Pr.  158.  claim  that  plaintiff  is  not  the  real 
60  The  answer  is  not  frivolous  for  party  in  interest.  Eggeling  v.  Allen, 
neglecting  to  name  the  assignee,  or  25  Misc.  496,  54  N.  Y.  Supp.  1029. 
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order  was,  on  the  day  of  ,  19    ,  duly  filed 

in  the  office  of  the  clerk  of  the  said  county  wherein  plaintiff 
then  resided  [or,  said  premises  are  situated— but  add,  if  the 
action  relates  to  a  claim  affecting  personal  property,  and  plain- 
tiff was  a  resident  of  another  county:  that  on  or  about  the 
day  of  ,   19    ,  a  duly  certified  copy  of 

said  order  was  duly  filed  in  the  office  of  the  clerk  of  the 
county  of  ,  wherein  this  plaintiff  has  at  all  times 

herein  mentioned  resided];  that  said  O.  P.  thereafter  and 
before  the  commencement  of  this  action  duly  qualified  as 
such  receiver,  and  is  still  acting  as  such  receiver,  and  is  the 
real  party  in  interest  herein. 

1775.  The  Same,  That  Plaintiff  has  been  Adjudicated  a 
Bankrupt.63 

That  after  the  claim  as  set  forth  in  the  complaint  had 
accrued,  and  on  or  about  the  day  of  ,  19    , 

in  a  proceeding  therein  duly  pending,  the  plaintiff  was  duly 
adjudicated  a  bankrupt  in  the  United  States  District  Court 
for  the  District  of  [New  York],  and  one  M.  N.  was 

duly  elected  [or,  was  by  said  court,  by  an  order  duly  made 
on  the  day  of  ,    19   ,    duly  appointed]    a 

trustee  in  bankruptcy  of  the  estate  of  the  plaintiff,64  and 

63  This  defense  cannot  be  raised  un-  An  answer  is  not  sufficient  unless  it 

less  specially  pleaded.     Saunders  v.  shows  the  facts  from  which  it  will 

Chamberlain,  13  Hun  (N.  Y.),  568,  follow  that  the  title  to  the  bankrupt's 

Or  unless  it  appears  on  the  face  of  the  property    has    been    vested    in    the 

complaint    itself.       Buckingham    v.  trustee.      Sutherland    v.    Davis,    42 

Buckingham,  36  Ohio  St.  68.  Ind.  26;  60  id.  533.     The  allegation 

S4  Whenever,  under  the  provisions  of  the  appointment  of  a  trustee  is 

of  the  statute,  the  mere  election  or  essential,    Rand     v.     Iowa    Central 

appointment  of  the  trustee  vests  the  Ry.  Co.,  186  N.  Y.  58,  and  that  he 

title  of  the  bankrupt's  property  in  has  qualified.     Fuller  v.  N.  Y.  Fire 

the  trustee,  no  more  need  be  alleged;  Ins.  Co.,  184  Mass.  12;  contra;  Rand 

where,  however,  the  vesting  of  the  v.  Sage  (Minn.),  102  Northn.  Rep. 

estate    depends    on    the    trustee's  864. 

subsequent   qualification   and   filing  This  form  may  not  be  good,  in  the 

of  a  bond  (Bankruptcy  Act  of  1898,  absence  of  a  statute  similar  to  that 

§  70)    the    additional    allegation    of  in  New  York  (Code  Civ.  Pro.,  §  532), 

qualification    should     be    included.  dispensing  with  the  necessity  of  set- 
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said  M.  N.  thereupon  duly  qualified  as  such  trustee,  and 
continues  to  act  as  such  trustee,  and  is  the  real  party  in 
interest  herein. 

1776.  The  Same,  Allegation  of  Subsequent  Bankruptcy 
and  Appointment  of  Trustee,  where  Plaintiff  is  Suing 
as  Assignee  for  Benefit  of  Creditors.65 

That   on   or  about   the  day   of  ,    19    , 

[following  the  assignment  to  the  plaintiff],  a  petition  in  bank- 
ruptcy was  duly  filed  against  the  said  M.  N.  [plaintiff's 
assignor]  in  the  United  States  District  Court,  Dis- 

trict of  ,  and  that  thereafter  the  said  M.  N.  was 

duly  adjudicated  a  bankrupt;  that  thereafter  and  on  or 
about  the  day  of  ,   19    ,  one  0.  P.  was 

duly  elected  trustee  in  bankruptcy  of  said  M.  N.,  and  there- 
after duly  qualified  and  acted  and  is  acting  as  such  trustee; 
that  by  an  order  duly  made  on  the  day  of  , 

19  ,  by  said  United  States  Court  in  said  bankruptcy  pro- 
ceeding, the  plaintiff  was  directed  to  turn  over  to  the  said 
trustee  in  bankruptcy  all  the  assets  remaining  in  his  hands, 
after  making  certain  payments  therein  set  forth;  that, 
therefore,  the  said  trustee  in  bankruptcy  is  now  the  sole 
owner  and  holder  of  the  alleged  cause  of  action  set  forth  in 
the  complaint  and  is  the  real  party  in  interest,  and  the  only 
person  now  authorized  to  prosecute  this  action. 

1777.  Garnishment  of  Claim  in  an  Action  Pending  in 
Another  State.66 

I.  That  by  the  laws  of  the  State  of  ,  viz.:  [de- 

scribe where  found],  it  is  provided  as  follows:  [set  forth  provi- 


ting  forth  the  facts  conferring  juris-  in  O'Neil  v.  Nagle,  14  Daly,  492,  15 

diction.    See  cases  cited  under  forms  N.   Y.   State  Rep.   358.     See,   also, 

of    answer    setting    up    defendant's  Kase  v.  Kase,  34  Pa.  St.  128.     See, 

discharge  in  bankruptcy.  also,   cases   cited  in  note   to   Form 

65  From  Gilbert  v.  Mechanics'  etc.,  1758;   Lynch   v.   Hartford   Fire  Ins. 
Nat.  Bank,  221  N.  Y.  674.  Co.,    17  Fed.   Rep.   627,   and  cases 

66  Held,  a  good  plea  in  abatement,  cited. 
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sions  as  to  garnishment];  that  the  defendant  is  a  resident  of 
said  State. 

II.  That  on  or  about  the  day  of  ,  19    , 

and  prior  to  the  commencement  of  this  action,  one  M.  N. 
began  an  action  in  said  State  of  ,  in  the 

Court,  against  the  plaintiff  herein,  upon  a  claim  alleged  by 
said  M.  N.  to  be,  and  which  was,  due  and  owing  by  the 
plaintiff  herein  to  him,  amounting  to  dollars;  that 

such  proceedings  were  duly  had  in  said  action  that  on  said 
day  a  [writ  of  garnishment]  was  duly  issued  by  said  court, 
and  the  sheriff  of  the  county  of  ,  in  said  State,  duly 

garnished  and  levied  upon  any  and  all  debts  or  claims  what- 
soever possessed  by  the  plaintiff  against  this  defendant, 
including  the  alleged  claim  in  this  action;  that  said  action 
is  still  pending,  and  said  garnishment  and  levy  are  in  full 
force  and  effect.67 

67  The  latter  clause  held  necessary  in  Marsh  v.  West,  etc.,  Mfg.  Co.,  46  N. 
Y.  Super.  Ct.  8. 
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1778.  Accord  and  Satisfaction.1 

That  prior  to  the  commencement  of  this  action,  and 
on  or  about  the  day  of  ,  19     ,  *  and  pur- 

suant to  an  agreement  of  settlement  made  between  them, 
defendant  gave  to  the  plaintiff,2  and  plaintiff  [or,  to  A.  B., 
one  of  the  plaintiffs,  and  said  A.  B.]  3  accepted  and  received 
from  defendant,  dollars    [or,   briefly   describing   the 

thing  given,  if  not  money]  as  in  full  satisfaction  and  discharge 
of  the  plaintiff's  damages  [or,  liability,  or,  claim,  as  may  be 
appropriate]  4  alleged  in  the  complaint  to  have  been  sus- 
tained by  reason  of  the  facts  therein  set  forth. 

1  The  defense  is  an  affirmative  the  agreement  on  the  part  of  plain- 
one,  and  must  be  pleaded.  Mitter-  tiff  to  accept  and  of  defendant  to  pay, 
wallner  v.  Supreme  Lodge,  109  App.  and  that  defendant  tendered  the 
Div.  70,  95  N.  Y.  Supp.  1090;  Ha-  amount  and  his  continued  readiness 
brick  v.  Donohoe,  51  App.  Div.  to  pay  but  that  plaintiff  refused 
375,  64  N.  Y.  Supp.  604.  to   accept.      Reilly   v.   Barrett,    220 

A  defense  of  payment  in  full  will  N.  Y.  170. 
not   permit   evidence   of   an   accord  3  Authority  from  the  other  plaintiff 

and  satisfaction.     Habrick  v.  Dono-  to  make  the  settlement  need  not  be 

hue,    supra.  averred  or  proved.     Wallace  v.  Kel- 

2  Accord    without    satisfaction    is  sail,  7  M.  &  W.  264. 

no  defense.  Maloney  v.  Lestershire  4An  answer  alleging  that  the  de- 
Lumber,  etc.,  Co.,  138  App.  Div.  593,  fendant  gave  the  thing  in  satisfac- 
123  N.  Y.  Supp.  50.  Accordingly  tion  of  the  plaintiff's  demand  is  in- 
an  answer  alleging  part  performance  sufficient;  there  must  also  be  an 
of  the  accord  with  willingness  to  allegation  that  plaintiff  accepted 
complete  it  is  insufficient.  Goffe  such  thing  in  satisfaction  of  his 
v.  Jones,  132  App.  Div.  864, 117  N.  Y.  claim.  Lindsay  v.  Hagar,  11  App. 
Supp.  407.    So  is  an  answer  alleging  Div.  93,  42  N.  Y.  Supp.  851;  Johnson 
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[Unless  the  action  is  for  the  recovery  of  unliquidated  damages, 
continue:]  That  at  the  time  of  such  payment,  and  accord 
and  satisfaction,  as  aforesaid,  defendant  in  good  faith  dis- 
puted and  denied  his  liability  to  plaintiff  with  respect  to 
the  matters  alleged  in  the  complaint  [if  only  in  part,  as  to  the 
exact  amount  due,  add,  as  to  the  amount  due  from  defendant 
to  plaintiff].6 


1779.  The  Same,  when  Occurring  after  Action  brought  and 
set  up  by  Supplemental  Answer. 

[Adapted  from  Reilly  v.  Barrett,  220  N.  Y.  170.] 6 


v.  Hunt,  81  Ky.  321;  Hearn  v.  Kiehl, 
38  Pa.  St.  147. 

Accord  and  satisfaction  is  a  good 
plea  to  an  action  for  a  breach  of 
covenant  against  incumbrances  on 
land.  Jenkins  v.  Hopkins,  9  Pick. 
(Mass.)   543. 

5  The  payment  of  an  amount  less 
than  that  for  which  defendant  is 
liable  does  not  constitute  a  valid 
accord  and  satisfaction,  unless  there 
is  a  bona  fide  dispute  as  to  his  liabil- 
ity, or  as  to  the  amount  due  from 
him,  or  unless  the  damages  are  un- 
liquidated. Mance  v.  Hossington, 
205  N.  Y.  33;  Laroe  v.  Sugar  Loaf 
Dairy  Co.,  180  N.  Y.  367;  Komp  v. 
Raymond,  175  N.  Y.  102;  LePage 
v.  Lalance,  etc.,  Mfg.  Co.,  98  App. 
Div.  179,  90  N.  Y.  Supp.  676;  Vorhis 
v.  Elias,  54  App.  Div.  412,  56  N.  Y. 
Supp.  134. 

Where  defendant  accepted  goods, 
sold  to  him  at  an  agreed  price,  but 
claimed  an  offset  because  some  of  the 
goods  were  deficient  in  quality, 
the  sending  of  a  check  for  a  balance 
made  by  deducting  for  such  de- 
fective goods  and  stating  that  it 
was  sent  as  full  payment,  and  the 
retaining  of  such  check  by  plaintiff, 
does  not  constitute  an  accord  and 
satisfaction.      Frank    v.    Vogt,    178 


App.  Div.  833,  166  N.  Y.  Supp. 
175. 

Where  a  check  is  sent  by  the  maker 
under  appropriate  circumstances  as 
an  accord  and  satisfaction,  its  use 
by  the  recipient  is  held  to  effect  that 
result  regardless  of  any  unilateral 
reservation  made  by  the  latter, 
unless  he  affords  the  maker  the  op- 
portunity to  withdraw  the  check 
before  its  use,  or  has  previously 
notified  him  that  it  would  be  merely 
received  by  him  as  a  payment  on 
account.  Laroe  v.  Sugar  Loaf  Dairy 
Co.,  180  N.  Y.  367;  also,  other  cases 
cited  above. 

If  there  was  a  genuine  dispute,  it 
is  of  no  importance  which  party  was 
right.  Goodrich  v.  Sanderson,  35 
App.  Div.  546,  55  N.  Y.  Supp.  881; 
Post  v.  Thomas,  212  N.  Y.  264. 

Of  course  the  pleading  of  an  accord 
and  satisfaction  as  a  separate  de- 
fense is  not  an  admission  of  liability 
so  as  to  affect  denials  in  another  por- 
tion of  the  answer.  Isaacs  v.  Moll, 
77  Misc.  180,  136  N.  Y.  Supp.  69. 

13  The  court  held  the  answer  in- 
sufficient because  it  showed  that 
plaintiff  had  refused  to  accept  the 
amount  in  settlement,  upon  defend- 
ant's tender.  See  note  2  to  preced- 
ing form. 
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That  on  or  about  the  day  of  ,  19    ,  the 

defendant,  in  good  faith,  served  his  verified  answer  to  the 
complaint   herein   denying  generally   the   validity   of   the 
plaintiff's  claim,  and  thereafter,  and  on  or  about  the 
day  of  ,  19     ,  an  agreement  was  made  between  the 

plaintiff  and  the  defendant,  through  their  respective  attor- 
neys, by  which  the  defendant  agreed  to  pay  to  the  plaintiff 
in  full  settlement  of  the  cause  of  action  set  forth  in  the  com- 
plaint the  sum  of  dollars,  and  the  plaintiff,  in  con- 
sideration thereof,  agreed  to  accept  the  said  sum  in  full 
settlement  of  the  action,  and  upon  the  payment  thereof  to 
discontinue  the  action  without  costs. 

That   thereupon  and   on   or  about   the  day   of 

,   19     ,  defendant  paid  to  plaintiff  said  sum  of 
dollars,  and  plaintiff  accepted  the  same,  in  full  satis- 
faction of  the  alleged  claim  set  forth  in  the  complaint  herein. 

1780.  The  Same,  Supplemental  Answer,  Setting  up  Satis- 
faction by  one  of  Several  Tort  Feasors.7 

That  subsequent  to  the  commencement  of  this  action, 
and  on  or  about  the  day  of  ,   19    ,  said 

M.  N.,  who  was  jointly  liable  with  defendant  for  the  negli- 
gent injury  to  plaintiff  alleged  in  the  complaint  [if  any  such 
there  were],  and  who  was  made  by  plaintiff  a  party  de- 
fendant to  this  action,  offered  to  pay  plaintiff  the  sum  of 
dollars  in  satisfaction  of  plaintiff's  said  claim  for 
compensation  for  his  alleged  injuries,  and  that  plaintiff 
agreed  to  receive  said  sum  as  full  compensation  therefor; 
that  thereupon  said  sum  was  paid  by  said  M.  N.  to  plaintiff 
[and  this  action  was  discontinued  against  said  M.  N.] ;  that 


7  Where    plaintiff    who    has    sued  N.  Y.,  145  App.  Div.  640,  130  N.  Y. 

several  defendants  for   injuries   al-  Supp.  405. 

leged  to  have  been  received  through  See  Form  1796  for  precedent  for 

their   joint    negligence    settles   with  answer  pleading  a  former  recovery 

one  of  them,  he  can  recover  from  the  against  and  satisfaction  by  a  joint 

others  only  so  much  of  the  compen-  tort  feasor. 

sation  for  the  injuries  as  remains  See  Form  1816  setting  up  a  release 

unpaid,  if  any.    Gaetzens  v.  City  of  to  a  joint  tort  feasor. 
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said  payment  was  in  full  satisfaction  and  compensation  for 
all  of  plaintiff's  damages  as  set  forth  in  the  complaint  herein. 

1781.  Arbitration  and  Award.8 

I.  That  after  the  maturity  of  the  note  [or,  after  the  ac- 
cruing of  the  cause  of  action]  alleged  in  the  complaint,  to 
wit,   on  or  about  the  day  of  ,   19    ,  the 

plaintiff  and  the  defendant,  by  an  agreement  in  writing, 
duly  executed  by  them,  mutually  submitted  the  demand 
alleged  in  the  complaint  to  the  arbitration  of  one  M.  N., 
by  them  duly  appointed  as  sole  arbitrator  thereof;  that 
said  M.  N.  thereafter  duly  heard  the  allegations  and  proofs 
of  the  plaintiff  and  defendant,  and  thereafter  and  before 
this  action,  to  wit,  on  or  about  the  day  of  , 

19  ,  duly  made  and  delivered  his  award,  whereby  he  duly 
determined  that  [etc.,  staling  substance  of  the  award].9 

[II.  That  the  defendant,  on  the  day  of  , 

19  ,  and  before  this  action,  duly  performed  said  award  on 
his  part  by — here  state  payment  or  tender  of  performance.] 10 

1782.  Estoppel;  u  by  Deed. 

[That  the  plaintiff  ought  not  to  be  admitted  to  say — 

8  This   is   an   affirmative   defense.  Masten,  11  Johns.  (N.  Y.)  189.    But 

Brazill  v.  Isham,  12  N.  Y.  9.  it  is  held  that  an  award  which  merely 

Form   adapted   from   Koewing   v.  settles   the   amount  due  cannot  be 

Thalmann,  123  App.  Div.  398,  107  pleaded  in  bar  to  the  action  without 

N.  Y.  Supp.  1042.  alleging  performance;  for  the  money, 

s  Although  it  may  not  be  necessary  until  paid,  is  due  in  respect  of  the 

to  set  forth  the  terms  of  the  award,  original  debt,  though  it  is  otherwise 

its  substancemust  be  set  forth  so  fully  if  the  award  direct^  payment  of  a 

as  to  enable  the  court  to  say  that  if  debt  to  be  made,  not  in  money,  but 

such  an  award  was  made  the  action  in  a-  collateral  way.    Brazill  v.  Isham, 

is  barred.     Gihon  v.  Levy,  2  Duer,  1  E.  D.  Smith  (N.  Y.),  437,  12  N.  Y. 

176.    As  to  the  mode  of  stating  the  9. 

award  in  various  cases,  see  vol.  I,  "  See  Abb.  Brief   on   PL,  2d  ed., 

ante,  p.  417.  pp.  1443-7,  as  to  the  necessity  and 

10  This  allegation  should  generally  effect    of    pleading    estoppels,    both 

be  omitted;  for,  in  pleading  an  award  common-law  and  equitable, 
in  bar,  it  is  not  in  general  requisite  to  The  weight  of  decision  seems  to 

aver    performance.      Armstrong    v.  establish  that  an  estoppel  by  record, 
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[here  state  the  matter  to  which  the  estoppel  is  interposed — e.  g., 
that  said  premises  belonged  to  M.  N.,  because  he  says  that 
—here  state  the  subject-matter  of  the  estoppel — e.  g.,]  12  that 
the  plaintiff,  on  or  about  the  day  of  ,  19     , 

conveyed  said  premises  to  the  defendant  by  deed,  contain- 
ing a  covenant  of  warranty.13 


1783.  Estoppel  by  Record;  by  Former  Judgment.14 

That  on  or  about  the  day  of  ,19 


at 


or  by  writing  under  seal  may  be 
affirmatively  pleaded  in  bar.  Or,  it 
may  be  given  in  evidence  although 
not  pleaded;  and  when  so  received 
it  is  equally  conclusive.  See  Kreke- 
ler  v.  Ritter,  62  N.  Y.  372,  and  notes 
to  Form  1783. 

This  rule  also  applies  to  an  estop- 
pel in  pais.  Feinberg  v.  Allen,  208 
N.  Y.  215. 

12  This  preliminary  matter  is  not 
necessary  in  New  York;  all  that  the 
pleader  is  required  to  do  is  to  set  out 
the  facts  from  which  the  estoppel 
will  be  raised,  and  the  court  will  draw 
the  legal  conclusions  and  give  the 
defendant  the  benefit  of  them.  See 
Bracken  v.  Atl.  Trust  Co.,  36  App. 
Div.  67,  55  N.  Y.  Supp.  506. 

13  The  formal  conclusion  of  the  old 
forms,  "Wherefore,  the  defendant 
prays  judgment  whether  the  plain- 
tiff ought  to  be  allowed  to  question," 
etc.,  is  not  now  necessary. 

14  To  be  effectual  as  a  bar,  the 
judgment  must  be  affirmatively 
pleaded.  Westminster  Church  v. 
Presb.  of  N.  Y.,  211  N.  Y.  214;  Bra- 
zill  v.  Isham,  12  N.  Y.  9;  Bracken 
v.  Atlantic  Trust  Co.,  36  App.  Div. 
67,  55  N.  Y.  Supp.  506.  It  is  not 
necessary  for  defendant  to  state  in 
his  answer  that  the  judgment  is  a 
bar.  Bracken  v.  Atl.  Trust  Co., 
supra.  A  former  judgment  upon 
a  cause  of  action  interposed  as  a 


counterclaim  must  be  set  up  in  the 
reply  in  order  to  be  a  bar.  Chap- 
man v.  Waterman  Co.,  176  App. 
Div.  697,  163  N.  Y.  Supp.  1059. 

The  judgment  may  be  used  as  evi- 
dence, though  not  in  bar,  when  not 
pleaded.  Stearns  v.  Shepard,  etc., 
Co.,  91  App.  Div.  49,  86  N.  Y.  Supp. 
391;  Krekeler  v.  Ritter,  62  N.  Y. 
372.  And  is  conclusive  on  the  mat- 
ters in  issue  which  were  necessarily 
and  actually  decided,  but  not  on 
what  might  have  been  litigated. 
Willis  v.  McKinnon,  79  App.  Div. 
249,  79  N.  Y.  Supp.  936,  aff'd  178 
N.  Y.  451;  see,  also,  note  to  Form 
1785. 

The  estoppel  is  just  as  effective 
upon  questions  of  law  arising  upon 
construction  of  writings  as  on  ques- 
tions of  fact.  Jones  v.  Bevillard,  209 
N.  Y.  446;  Royal  Live  Fish  Co.  v. 
Central  Fish  Co.,  159  App.  Div. 
151,  144  N.  Y.  Supp.  21. 

The  party  who  invoked  the  juris- 
diction of  the  court  rendering  the 
former  judgment,  and  submitted 
himself  thereto,  cannot  be  heard  to 
question  its  validity.  Starbuck  v. 
Starbuck,  173  N.  Y.  503  (foreign 
decree  of  divorce). 

For  a  plea  of  an  adjudication  that 
the  assignment  under  which  plaintiffs 
claimed  was  fraudulent  and  void,  see 
Southern  Life  Ins.  &  Trust  Co.  v. 
Davis,  4  Edw.  (N.  Y.)  588. 
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,  plaintiff  brought  an  action  in  the  Court 

[or,  before  M.  N.,  a  justice  of  the  peace  in  and  for  ], 

against  defendant 15  for  *  the  same  cause  of  action  as  is 
alleged  in  the  complaint  herein;  that  thereafter  and  on  or 
about  the  day  of  ,  19    ,  said  [defendant] 

duly  recovered  judgment  thereon,  upon  the  merits  16  against 
said  [plaintiff].17 

[Or  if  the  former  recovery  had  been  upon  the  breach  of  what 
is  claimed  to  be  an  entire  contract,  continue  from  *:  a  breach 
by  defendant  of  the  same  contract  alleged  in  the  complaint 
herein;  that  in  said  action  plaintiff  duly  recovered  judgment 


15  In  order  that  the  former  judg- 
ment shall  be  a  bar,  it  must  have 
been  rendered  in  an  action  between 
the  same  parties,  or  those  in  privity 
with  them.  23  Cyc.  1111;  Kahn  v. 
Johnston,  177  App.  Div.  3S3,  163 
N.  Y.  Supp.  984;  Chapman  v.  Water- 
man Co.,  176  App.  Div.  697,  163 
N.  Y.  Supp.  1059. 

If  the  parties  were  not  the  same 
as  in  the  pending  action,  allegations 
to  show  their  privity  with  the  pres- 
ent parties  must  be  inserted.  God- 
dard  v.  Benson,  15  Abb?  Pr.  (N.  Y.) 
191;  Brandt  v.  Albers,  6  Neb.  504. 
The  same  assignee  of  separate  as- 
signors is  not  the  "same  party,'' 
in  separate  actions  on  the  several 
assignments.  Nathan  v.  Uhlmann, 
102  App.  Div.  388,  92  N.  Y.  Supp. 
13,  aff'd  184  N.  Y.  606.  There  is  no 
legal  privity  between  husband  and 
wife.    Kahn  v.  Johnston,  supra. 

16  The  judgment,  in  order  to  con- 
stitute a  bar,  must  have  been  ren- 
dered upon  the  merits.  N.  Y .  Code 
Civ.  Pro.,  §  1209;  Honsinger  v. 
Union  Carriage,  etc.,  Co.,  175  N.  Y. 
229  (counterclaim);  Genet  v.  Del. 
&  H.  Canal  Co.,  163  N.  Y.  173.  And 
must  be  so  alleged.  Patchen  v. 
Del.  &  H.  Canal  Co.,  62  App.  Div. 
543,  71  N.  Y.  Supp.  122. 


17  This  form  is  sufficient  in  New 
York  under  Code  Civ.  Pro.,  §  532. 
See,  also,  the  form  following. 

A  judgment  in  equity  will  be  a  bar 
to  an  action  at  law  on  a  similar 
claim,  and  vice  versa.  Young  v. 
Farwell,  165  N.  Y.  343. 

See,  as  to  the  application  of  the 
rule  that  where  in  the  prior  action 
the  court  had  full  jurisdiction  though 
the  particular  relief  later  sought  was 
not  awarded,  the  former  judgment 
is  a  bar,  Bracken  v.  Atl.  Trust  Co., 
167  N.  Y.  510.  This  rule  applies 
even  where  the  former  action  being 
at  law  the  court  could  not  award 
the  specific  relief  sought  in  the 
later  action,  and  the  judgment  at 
law  was  wholly  unenforceable.  Hahl 
v.  Sugo,  169  id.  109. 

Where  in  a  creditor's  suit,  or  other 
similar  attempt  in  equity  to  reach 
in  one  action  a  general  disposition  of 
the  various  methods  used  in  pur- 
suance of  a  single  fraudulent  scheme, 
the  complaint  alleges  the  fraudulent 
character  of  several  instruments, 
a  former  judgment  between  the  par- 
ties, or  their  privies,  in  an  action 
attacking  one  of  the  instruments, 
may  be  pleaded  as  a  partial  defense. 
Coyle  v.  Ward,  167  N.  Y.  240. 
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against    defendant   for  dollars,    damages   for   said 

breach.]  18 

1784.  The  Same,  a  Fuller  Form,  Pleading  Judgment  in 
Another  State,  and  Showing  in  Detail  the  Proceedings 
in  the  Action.19 

[From  N.  Y.,  Lake  Erie  &  Western  R.  Co.  v.  Robinson, 
25  Abb.  N.  C.  (N.  Y.)  116.] 

I.  That  an  equity  suit  was  heretofore  brought  by  H.  J.  J. 
(the  person  mentioned  in  the  complaint  herein  as  receiver 
of  the  Erie  Railway  Company),  as  such  receiver,  against 
this  defendant  in  the  County  Circuit  Court,  in  the 

State  of  ,  the  bill  of  complaint  wherein  prayed  for 

a  decree  by  which  it  might  be  adjudged  and  decreed,  among 
other  things,  that  this  defendant  gave  no  consideration  for 
the  shares    of    stock   mentioned    in    the    contract, 

"Exhibit  A,"  annexed  to  the  complaint  herein,  and  had  no 
legal  or  equitable  right  or  title  in  or  to  the  same;  that  the 
actual  title  to  the  shares  of  stock  of  M.  N.  (men- 

tioned in  the  complaint  herein)  in  the  Company, 

remained  in  said  Erie  Railway  Company;  that  this  defend- 
ant acquired  no  title  to  the  shares  of  stock  allotted 
to  him  (mentioned  in  the  complaint  herein),  and  that  the 
actual  title  remained  in  the  Erie  Railway  Company;  that 
the  agreement,  a  copy  whereof  is  annexed  to  the  complaint 
herein,  was  induced  by  false  and  fraudulent  representations 
of  said  defendant,  and  that  the  same  should  be  cancelled  and 


18  See,  also,  Form  1794,  and  notes;  ment  for  part  of  the  damages  is  a 

see,  as  to  effect  of  a  former  recovery,  bar  to  a  subsequent  action  for  the 

for  breach   of    contract   of   employ-  remainder.     Pakas  v.   Hollingshead, 

ment,  the  note  to  Form  610,  page  184  N.  Y.  211. 
655,  Vol.  I.  19  Under  the  "full  faith  and  credit " 

A  refusal  by  the  seller  to  deliver  clause  of  the  U.  S.  Constitution,  the 

an   installment    of    goods    under   a  foreign    judgment    is    to    be    given 

continuing    contract    results    in    a  the  same  effect  in  this  State  as  it  has 

breach  of  the  entire  contract;  the  in  the  State  where  it  was  rendered, 

resulting  damages  must  be  recovered  See  Gleason  v.  Northn.  Life  Ins.  Co., 

in  a  single  action,  and  a  former  judg-  189  N.  Y.   100. 
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annulled;  that  defendant  should  be  required  to  pay  to  said  J. 
as  such  receiver,  the  sum  of  dollars,  with  the  in- 

terest thereon,  and  for  such  further  and  other  order  of  relief 
as  the  nature  of  the  case  might  require,  and  as  might  be 
agreeable  to  equity  and  good  conscience. 

II.  That  said  bill  of  complaint  was  personally  subscribed 
by  said  J.  and  verified  by  him  upon  oath  on  ,  19  , 
and  contains  all  the  allegations  material  to  the  present  ac- 
tion which  are  contained  in  the  amended  complaint  herein, 
except  that  (if  it  be  a  material  allegation)  said  receiver  and 
said  Erie  Railway  Company  were  induced  to  make  said 
contract  ("Exhibit  A"  annexed  to  the  complaint  herein) 
by  reason  of  the  statements  of  this  defendant  that  his  title 
to  said  stock  was  a  good  and  clear  title,  and  that  no  other 
person  had  a  lawful  claim  thereto;  but  that  this  matter 
might  have  been  also  litigated  in  the  aforesaid  suit.  The 
paper  hereto  annexed  as  a  part  hereof  and  marked,  "Ex- 
hibit Af"  is  a  true  copy  of  the  bill  of  complaint  in  said  suit. 

III.  That  the  plaintiff  herein,  on  or  about  ,  19  , 
became  a  party  complainant  to  the  suit  mentioned  in  said 
paragraph,  and  filed  a  supplemental  bill  of  complaint  therein 
by  leave  of  the  said  court;  that  answers  were  duly  filed  to 
the  said  bill  and  supplemental  bill  therein  by  this  defendant, 
denying  the  equities  set  up  in  said  bills;  that  a  replication 
was  duly  filed  by  complainant,  and  said  suit  duly  came  on  to 
be  heard  by  said  court  in  chancery,  and  each  party  intro- 
duced evidence  upon  said  hearing,  and  the  taking  of  evi- 
dence therein  was  closed,  and  thereafter,  and  on  or  about 

,19  ,  the  said  bill  and  supplemental  bill  in  said 
suit  were  dismissed  on  the  merits  by  order  of  the  said  court, 
a  copy  of  which  order  is  hereto  annexed  as  a  part  hereof 
and  marked  "Exhibit  B";  that  the  recitals  in  said  order 
are  true. 

IV.  That  by  said  order  the  matters  herein  in  litigation 
were  finally  adjudicated  and  settled,  and  the  plaintiff  is 
thereby  debarred  from  prosecuting  this  action. 
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1785.  The  Same,  Former  Judgment,  Involving  Determina- 
tion of  an  Issue  Adverse  to  Plaintiffs  Present  Con- 
tention.20 

That   on   or   about   the  day   of  ,    19     , 

plaintiff  [or  a  predecessor  in  title]  commenced  an  action 
against  this  defendant  [or  a  predecessor  in  title]  to  recover 
[state  purpose,  as]  the  amount  alleged  to  be  due  for  car 
license  fees  during  the  year  ,  under  the  statute  and 
ordinance  involved  in  this  action.  That  the  [an]  issue  liti- 
gated and  determined  therein  21  was  [upon  what  number 
of  cars  said  defendant  was  obliged  to  pay  car  license  fees 
each  year]  and  that  the  judgment  rendered  in  said  action 
[and  affirmed  on  appeal]  was  that  [defendant  should  pay 
fees  on  the  greatest  number  of  cars  in  daily  use  by  it  during 
the  busiest  season  of  the  year]. 

1786.  The  Same,  where  the  Former  Action  was  of  a  Differ- 
ent Character,  but  the  Decision  Necessarily  Involved 
the  Issues  in  the  Pending  Action.22 

[Sustained  in  Barber  v.  Kendall,  158  N.  Y.  401,  aff'g  1 
App.  Div.  247,  37  N.  Y.  Supp.  141.] 
For  a  separate  and  further  defense,  defendant  alleges: 
I.  That  at  the  city  of  -      ,  and  on  or  about  the 

day  of  ,  19     ,  the  defendant  and  plaintiff 

entered  into  a  written  agreement  bearing  date  the 
day  of  ,  19     ,  a  copy  of  which  is  hereto  annexed 

and  marked  Exhibit  A,  and  made  a  part  of  this  answer. 
[A  contract  for  sale  of  land  was  annexed,  containing  a  covenant 
to  satisfy  a  mortgage  therein.] 


20  From  City  of  New  York  v.  such  points  or  questions  as  were 
N.  Y.  City  Ry.  Co.,  193  N.  Y.  543.  actually  in  issue  and  necessarily  ad- 

21  When  the  second  suit,  although  judicated  therein.  Griffen  v.  Keese, 
between  the  same  parties,  is  on  a  187  N.  Y.  454;  Cromwell  v.  Sac  Co., 
different  cause  of  action,  the  judg-  94  U.  S.  351. 

ment  is  not  conclusive  on  all  matters  22  See,  also,  Forms  1785  and  1787, 

which  might  have  been  litigated  in  and  notes. 
the  former  action  but  only  as  to 
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II.  That  the  plaintiff  wholly  failed  to  [pay  the  bond  and 
have  discharged  of  record  the  mortgage  for  dollars, 
made  by  plaintiff  to  M.  N.  on  or  before  the  day  of 

,  19    ],  as  provided  for  in  said  agreement,  though 
duly  requested  by  defendant  so  to  do. 

III.  That  thereafter,  and  on  or  about  the  day 
of  ,  19  ,  this  defendant  brought  an  action  against 
the  plaintiff  in  the  Court  of  the  State  of  , 
county  of  ,  for  a  specific  performance  of  the  said 
agreement,  and  to  compel  the  plaintiff  to  [pay  said  bond, 
and  to  have  said  mortgage  duly  cancelled  and  discharged 
of  record]  in  accordance  with  the  terms  and  provisions  of 
said  agreement. 

IV.  That  the  plaintiff  therein  duly  appeared  and  inter- 
posed a  defense  to  said  action,  and,  as  an  affirmative  defense 
therein,  pleaded  and  set  forth  in  substance  the  same  alleged 
facts  and  matters  which  are  alleged  and  set  forth  in  the  com- 
plaint in  this  action,  and  demanded  that  this  defendant's 
complaint  in  said  action  be  dismissed,  and  that  the  said 
agreement  of  the  day  of  ,  19  ,  be  decreed 
to  be  fraudulent  and  void,  and  that  the  same  be  cancelled, 
and  that  he  (the  plaintiff  in  this  action  and  the  defend- 
ant in  said  action  brought  by  this  defendant)  have 
such  other  and  further  relief  in  the  premises  as  might  be 
proper. 

V.  That  thereafter,  and  on  or  about  the  day 
of  ,  19  ,  said  action  so  brought  by  this  defendant 
against  the  plaintiff  herein,  as  above  set  forth,  was  duly 
brought  on  for  trial  upon  the  issues  as  joined,  and  final 
judgment  was  on  the  day  of  ,  19  ,  duly 
rendered  in  favor  of  this  defendant  against  the  plaintiff 
herein  in  said  action;  that  such  judgment  in  favor  of  this 
defendant  in  said  action  granted  the  relief  prayed  for  in  the 
complaint,  and  provided  that  the  defendant  (plaintiff  herein), 
within  a  certain  time  therein  named,  [pay  said  bond,  and 
have  said  mortgage  duly  cancelled  and  discharged  of  record], 
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and  that  the  plaintiff  herein,  the  defendant  in  said  action, 
pay  the  costs  awarded  in  said  action. 

VI.  That  thereafter,  and  on  or  about  the  day 
of  ,  19  ,  the  plaintiff  in  this  action,  the  defendant 
in  said  action,  [paid  said  bond  and  had  said  mortgage  duly 
cancelled  and  discharged  of  record]  in  compliance  with, 
and  in  pursuance  of,  the  provisions  of  the  judgment  duly 
entered  in  said  action,  as  aforesaid,  and  also  paid  the  money 
judgment  for  costs  therein,  and  secured  from  this  defendant 
a  satisfaction  piece  thereof,  and  had  said  judgment  satisfied 
and  discharged  of  record. 

VII.  That  said  judgment  so  rendered  in  favor  of  this 
defendant  against  this  plaintiff  herein  in  said  action  brought 
by  this  defendant  against  the  plaintiff  [to  have  said  bond 
paid  and  said  mortgage  cancelled  and  discharged  of  record], 
as  hereinabove  set  forth,  is  a  bar  to  the  maintenance  of 
this  action  by  the  plaintiff,  and  that  the  matters  alleged  in 
the  complaint  herein,  by  reason  of  said  judgment,  have 
become,  and  now  are,  res  adjudicate,. 

1787.  The  Same,  Another  Form. 

'   [From  Lawton  v.  Hudson,  19  App.  Div.  522,  46  N.  Y. 

Supp.  617.] 23 

That  the  plaintiff  herein,  on  or  about  the  day 

of  ,  19     ,  duly  commenced  an  action  against  this 

defendant  in  the  Court,  for  the  return  of  certain 

personal  property  therein  mentioned,  or  the  value  thereof 
if  not  returned,  which  said  property  plaintiff  therein  alleged 
that  he  owned  and  that  defendant  had  taken  the  same  from 
plaintiff  by  virtue  of  the  chattel  mortgage  set  out  in  the 
complaint  herein,  without  plaintiff's  authority  or  consent. 

That  defendant  in  said  action  denied  said  allegations 
and  alleged  that  said  property  was  taken  by  virtue  of  said 

23  The  plaintiff  was  suing  to  have  adjudication  was  a  bar,  and  that  the 

a    chattel    mortgage    adjudged    in-  question  whether  the  court  in  that 

invalid    and    cancelled    because    of  action    passed    upon    the    question 

usury;  it  was  held  that  the  former  of  usury  was  immaterial. 
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chattel  mortgage,  under  proceedings  to  foreclose  said  mort- 
gage, and  that  defendant  had  a  right  to  take  said  property 
under  said  mortgage. 

That  the  defendant's  right  to  take  such  property  by  virtue 
of  said  chattel  mortgage,  and  the  validity  of  such  mortgage, 
were  in  issue  in  said  action;  that  such  issues  were  duly  tried 
in  that  action,  and  were  decided  in  favor  of  this  defendant, 
and  that  final  judgment  was  entered  in  favor  of  defendant 
and  against  plaintiff  in  said  action,  and  that  by  reason 
thereof  plaintiff  is  estopped  from  questioning  the  validity 
of  said  mortgage. 

1788.  The  Same,  by  Determination  in  Special  Proceeding 
which  Involved  same  Issue.24 
That  heretofore  and  on  or  about  the  day  of 

,  19    ,  [defendant]  duly  commenced;  against  the 
[plaintiff]    in   the  Court   of  ,   a  proceeding 

[state  character,  as]  for  the  summary  dispossession  of  the 
plaintiff  as  a  tenant  of  premises  known  as  ;  [show 

that  the  same  issues  were  raised  and  determined  in  the  special 
proceeding,  as]  that  in  such  dispossess  proceeding,  plaintiff 
duly  appeared  by  attorney,  and  interposed  an  answer  wherein 
he  alleged  the  rendition  to  defendant  of  the  services  alleged 
in  the  complaint  herein  to  have  been  rendered,  and  asked 
that  the  value  thereof  be  offset  against  the  rent  unpaid; 
that  the  issue  thereon  was  duly  tried  and  determined  in 
favor  of  this  defendant,  and  that  in  said  proceeding  it  was 
duly  determined  that  no  such  services  had  in  fact  been 

24  A  final  determination  upon  the  In  Harding  v.  Gaillard,  176  App. 

merits  in  a  special  proceeding  con-  Div.    834,    163    N.    Y.    Supp.    617, 

eludes    the    parties    thereto    on    all  the  court  held  that  an  adjudication 

the    issues    involved    therein.      See  made  in  a  matter  submitted  by  con- 

Peo.    ex   rel.    McCabe  v.    Matthies,  sent  to  the  court   and  decided   by 

179  N.  Y.  242;  Finigan  v.  Board  of  it,  was  conclusive  both  by  way  of 

Education,  153  App.  Div.  429,  138  estoppel  and  bar  not  only  upon  the 

N.  Y.  Supp.  190;  Von  der  Born  v.  matters  actually  submitted  and  de- 

Schultz,   111  App.  Div.  263,  97  N.  cided,   but  also  upon  an  incidental 

Y.    Supp.    738,    aff'd    188    N.    Y.  question  of  damages  necessarily  in- 

696,  volved  but  not  in  fact  decided. 
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rendered  by  plaintiff  to  defendant,  and  a  final  order  was 
duly  entered  in  said  proceeding  directing  the  issuance  of  a 
warrant  to  remove  plaintiff  as  such  tenant  for  non-payment 
of  his  rent.25 


1789.  Estoppel  in  Pais;  by  Prior  Election  of  Inconsistent 
Remedy.26 

[For  example,   where  plaintiff  sues   to  retake  goods  sold, 


25  From  Levensson  v.  Johnson, 
129  App.  Div.  30,  113  N,  Y.  Supp. 
32. 

26  Must  be  affirmatively  pleaded. 
Roberge  v.  Winne,  144  N.  Y.  709. 
Contra,  in  conversion  when  plaintiff 
had  previously  elected  to  sue  some 
of  the  tort  feasors  on  contract. 
Terry  v.  Munger,  121  N.  Y.  161, 
aff'g  49  Hun,  560;  or  had  by  his  elec- 
tion confirmed  the  title  of  the  bu3'er 
but  now  claimed  title  in  himself. 
Shipley,  etc.,  Co.  v.  Mager,  165  App. 
Div.  866,  150  N.  Y.  Supp.  969.  The 
election  is  determined  by  the  com- 
mencement, not  the  result  of  an  ac- 
tion. Matter  of  Garver,  176  N.  Y. 
386. 

The  choice  must  have  been  be- 
tween two  remedies  which  proceed 
upon  opposite  and  irreconcilable 
claims  of  right.  Ratchford  v.  Cayuga 
Co.  Cold  Storage,  etc.,  Co.,  217  N.  Y. 
565.  The  seller  may  sue  for  the 
purchase  price  of  goods  notwith- 
standing he  has  been  unsuccessful 
in  an  action  to  hold  the  purchaser 
and  others  for  conspiracy  to  de- 
fraud him  of  such  goods.  Henry 
v.  Herrington,  193  N.  Y.  218.  But 
he  cannot  seek  payment  of  the  pur- 
chase price  of  goods  sold  when  he 
knows  of  the  fraud,  and  thereafter 
ask  a  rescission  of  the  sale.  Droege 
v.  Ahrens,  etc.,  Mfg.  Co.,  163  N.  Y. 
466. 

In  Davenport  v.  Walker,  132  App. 


Div.  98,  116  N.  Y.  Supp.  411,  the 
court  sustained  a  defense,  to  an 
action  for  money  received  by  de- 
fendant with  notice  that  it  was  mis- 
appropriated, that  plaintiff  had  pre- 
viously obtained  judgment  against 
the  embezzler's  estate  for  the  value 
of  the  securities  purchased  by  the 
money  which  the  defendant  was 
charged  to  have  received. 

There  can  be  no  possible  election 
involved  between  replevin  and  an 
action  for  damages  for  refusal  to 
sell  the  property.  Porter  v.  Field, 
etc.,  Knitting  Co.,  114  App.  Div. 
292,  99  N.  Y.  Supp.  815. 

Where  the  pledgor  of  securities 
sues  the  pledgee  in  conversion,  for 
the  value  of  the  securities  rehypothe- 
cated by  the  latter  without  authority, 
and  obtains  judgment,  he  cannot 
thereafter  sue  the  pledgee  to  recover 
some  of  the  securities  which  have 
been  reclaimed  by  the  pledgee.  Deitz 
o.  Field,  10  App.  Div.  425,  41  N.  Y. 
Supp.  1087. 

But  an  action  for  conversion 
against  the  wrongful  taker  does  not 
bar  a  subsequent  action  for  replevin 
against  a  subsequent  transferee  of 
the  property,  notwithstanding  judg- 
ment was  obtained  in  the  prior  ac- 
tion if  it  remains  unsatisfied.  Cramer 
v.  Brownell,  166  App.  Div.  456,  151 
N.  Y.  Supp.  1001. 

Where  chattels  have  been  sold 
under  a  conditional  sale  agreement, 
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claiming  to  have  rescinded  because  of  fraud:]  That  plaintiff, 
on  or  about  the  day  of  ,19    ,27  began  an 

action  on  contract  in  the  Court  of  to  re- 

cover the  purchase  price  of  the  goods  mentioned  in  the 
complaint; 2S  that  at  the  time  of  commencing  said  action 
plaintiff  had  full  knowledge  of  all  and  singular  the  matters 
and  things  set  forth  in  the  complaint  in  this  action  relating 
to  the  alleged  fraud  in  inducing  the  sale  of  said  goods;  that 
thereby  the  plaintiff  ratified  the  sale  alleged  in  the  complaint, 
notwithstanding  the  alleged  fraud  in  inducing  the  same,  if 
any  such  there  were.29 

1790.  The  Same,  Another  Form. 

[From  Ideal  Cone.  Mach.  Co.  v.  Nat.  Park  Bank,  159 
App.  Div.  344,  145  N.  Y.  Supp.  119.] 

That  on  the  of  ,  19    ,  the  export  com- 

pany was  adjudicated  a  bankrupt  by  the  United  States 
District  Court  for  the  Southern  District  of  New  York, 
and    thereafter,    in    the   proceedings    in   bankruptcy,    the 
plaintiff  duly  filed  with  the  referee  a  claim  for 
dollars,  as  the  price  or  value  of  the  machinery  referred  to 

title  to  remain  in  vendor  until  the  2S  It  is  not  essential  that  the  ac- 

purchase   price   is   paid,    an   action  tion    be    prosecuted    to    judgment, 

brought  by  him  to  recover  an  un-  Orcutt  v.  Rickenbrodt,  42  App.  Div. 

paid  installment  does  not  constitute  238,  59  N.  Y.  Supp.  1008. 

an     election     inconsistent     with     a  29  See,  also,  form  following,  where 

subsequent  attempt  to  enforce  the  plaintiff  after  having  elected  to  hold 

conditional  sale  agreement.     Ratch-  the  consignee  on  the  theory  of  a  sale 

ford  v.  Cayuga  Co.  Cold  Storage,  etc.,  to  him  subsequently  seeks  to  reach 

Co.,  217  N.  Y.  565.  the  proceeds  of  the  property  in  the 

A  judgment  obtained  in  an  action  hands  of  a  third  person  with  notice, 
for  goods  sold  does  not  bar  a  sub-  on  theory  that  the  consignee  acted 
sequent  action  for  damages  for  as  agent  in  disposing  of  it. 
fraudulent  representations,  there-  See,  also,  Form  1951,  where  plain- 
after  discovered,  which  induced  the  tiffs  sues  for  goods  sold,  after  having 
sale.  Yarter  v.  Walcott,  160  App.  previously  rescinded  sale  and  re- 
Div.  125,  145  N.  Y.  Supp.  132.  taken  part  of  the  goods. 

"Must  have  been  prior  to  com-  In   Form    1791    is   presented   the 

mencement      of      pending      action.  defense  of  a  county  upon  a  claim 

Schoeneman  v.  Chamberlin,  55  App.  theretofore  presented  to  its  Board  of 

Div.  351,  67  N.  Y.  Supp.  284.  Supervisors  for  audit. 
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in  the  2d  paragraph  of  the  complaint;  that  it  was  alleged  in 
the  proof  of  claim  filed  in  said  bankruptcy  proceedings  that 
the  claim  therein  presented  arose  from  the  sale  and  delivery 
by  plaintiff  to  the  export  company,  at  its  request,  of  the 
same  machinery  referred  to  in  the  complaint  in  this  action; 
that  in  that  proceeding,  by  reason  of  the  claim  filed  and  the 
proof  made,  the  plaintiff  received  and  accepted  from  the 
bankrupt's  estate  dividends  upon  said  claim  amounting  to 
dollars,  with  full  knowledge  of  all  the  facts  con- 
cerning the  transaction  between  itself  and  the  export  com- 
pany in  regard  to  said  machinery;  and  that  thereby  the 
plaintiff  elected  to  treat  the  dealings  between  itself  and  the 
export  company  as  a  sale  of  the  machinery  in  question.30 

1791.  The  Same,  Another  Form.31 

That  heretofore  and   on  or  before  the  day  of 

,  19  ,  and  prior  to  the  .commencement  of  this  ac- 
tion, plaintiff  duly  presented  for  audit  to  the  Board  of  Super- 
visors of  defendant,  the  claim  alleged  in  the  complaint  herein, 
and  demanded  payment  thereof. 

1792.  The  Same,  by  Acceptance  of  Benefits.32 

That  plaintiff,  with  full  knowledge  of  the  character  of 
the  acts  of  the  defendants  now  complained  of,  and  as  set 
forth  in  the  complaint  herein,  has  acquired,  and  has  ac- 
cepted and  retained,  pecuniary  benefits  thereunder,  as  fol- 
lows: [set  forth  the  circumstances  in  detail]. 

30  Plaintiff  was  now  suing  defend-  32  A  litigant  is  not  at  liberty  to 
ant  bank  on  the  theory  that  the  ex-  deny  the  validity  of  a  contract, 
port  company  acted  as  plaintiff's  which  is  neither  prohibited  by  law 
agent  in  the  sale  of  the  machinery,  nor  evil  in  itself,  after  he  has  know- 
and  that  defendant  had  received  the  ingly  sought  and  obtained  pecuniary 
proceeds  of  the  sale  with  knowledge  advantages  under  and  by  virtue  of 
of  plaintiff 's  right  thereto.  the    contract.      Wormser    v.    Met. 

31  From  N.  Y.  Cath.  Prot.  v.  St.  Ry.  Co.,  184  N.  Y.  83  (stock- 
Rockland  County,  159  App.  Div.  holder's  action  to  annul  act  of 
455,  144  N.  Y.  Supp.  552,  where  it  directors). 

was  held  that  such  presentation  was  See,  also,  form  given  under  Answers 

a  bar  to  an  action.  in  Ejectment. 
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1793.  The  Same,  by  Conduct.33 

That  after  the  transactions  set  forth  in  the  complaint, 
and  with  full  knowledge  of  all  matters  and  things  relating 
thereto,  plaintiff  ratified  [state  what,  as]  the  payment  by  de- 
fendant to  M.  N.,  and  elected  to  look  to  said  M.  N.  for 
settlement,  and  for  more  than  [two  years]  made  no  request 
of  defendant  for  any  payment  for  said  goods. 


1794.  Former  Recovery  upon  a  Breach  of  the  same  Instru- 
ment, in  an  Action  Commenced  at  a  Time  when  the 
Breach  now  Sued  upon  had  Occurred.34 

I.  That  under  the  terms  of  the  [lease]  set  forth  in  the  com- 
plaint the  rent  recovered  thereon  was  payable  monthly  in  ad- 
vance; that  defendant  made  default  in  the  payment  of  the 
rent  reserved  therein  for  the  months  of  [state]  respectively; 
that  afterward,  and  on  or  about  the  day  of  , 


33  Such  an  estoppel  is  admissible 
without  an  affirmative  plea.  Fein- 
berg  v.  Allen,  208  N.  Y.  216.  It 
may  save  a  claim  of  surprise,  how- 
ever, to  plead  the  estoppel  in  bar; 
in  case  it  is  so  pleaded  the  omission 
of  an  essential  fact  will  not  prevent 
the  estoppel  being  used  as  evidence. 
Prevot  v.  Lawrence,  51  N.  Y.  219. 
It  is  equally  conclusive  when  re- 
ceived in  evidence.  Feinberg  v. 
Allen,  supra. 

It  is  well  settled  that  a  party  is 
estopped  from  asserting  fraud,  and 
waives  his  right  to  attack  a  trans- 
action upon  that  ground,  by  faffing 
to  act  promptly  in  disaffirmance 
upon  its  discovery,  and  by  continuing 
to  deal  with  the  other  party  on  the 
footing  of  an  existing  contract  or 
with  the  property  in  his  hands  as 
the  result  of  the  transaction  as  his 
own.  See  Interstate  Chem.  Corp. 
v.  Duke,  176  App.  Div.  684,  163 
N.  Y.  Supp.  1035. 

34  That  this  ia  a  defense,  and  bars 


the  second  action,  see  Pakas  v. 
HoUingshead,  184  N.  Y.  211;  Gold- 
berg v.  Eastern  Brewing  Co.,  136 
App.  Div.  692,  121  N.  Y.  Supp.  465; 
Seed  v.  Johnston,  63  App.  Div.  340, 
71  N.  Y.  Supp.  579;  Jex  v.  Jacob,  19 
Hun  (N.  Y.),  105,  7  Abb.  N.  C.  452. 
For  a  discussion  of  the  principle  in- 
volved, see  Secor  v.  Sturgis,  16  N.  Y. 
548. 

It  has  been  held  that  a  judgment 
recovered  in  an  action  for  rent  bars 
a  subsequent  action  for  a  breach 
of  the  covenant  to  repair,  where  such 
breach  existed  when  the  former 
action  was  commenced.  Goldberg 
v.  Eastern  Brewing  Co.,  supra. 

See  next  form,  where  plaintiff 
had  recovered  for  an  installment 
when  by  reason  of  its  non-payment 
all  the  balance  had  become  due. 

See,  also,  Form  1797,  where  plain- 
tiff was  suing  the  principal  or  agent 
after  prior  recovery  against  the  other 
on  same  claim. 
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19     ,  the  plaintiff  commenced  an  action  in  the 
Court  against  the  defendant  to  recover  the  rent  due,  and  on 
.  the  day  of  ,  19     ,  duly  recovered  judgment 

in  said  action  in  said  court  against  the  defendant  for  the 
sum  of  dollars,  which  judgment  defendant  has  fully 

paid  and  satisfied. 

II.  That  afterward  the  plaintiff  commenced  this  action 
to  recover  from  the  defendant  the  rent  stipulated  to  be  paid 
for  the  month  of  ,  19  ,  which  was  due  and  unpaid 
at  the  time  of  the  commencement  of  said  former  action. 

III.  That  the  judgment  in  said  former  action,  and  the 
payment  and  satisfaction  of  the  said  judgment  therein  by 
this  defendant,  are  a  bar  to  a  recovery  in  this  action. 

1795.  The  Same,  Recovery  of  Installment  when  all  Bal- 
ance had  become  Due,  by  Provision  in  Contract. 

[From  Simon  v.  Bierbauer,  154  App.  Div.  506,  139  N.  Y. 
Supp.327.] 

I.  That  on  ,  19  ,  the  plaintiff  entered  into  a 
contract  with  the  defendant  by  which  it  sold  and  delivered 
to  him  a  set  of  books  at  the  agreed  price  of  dollars, 
of  which  dollars  was  paid  upon  delivery  and  the 
balance  agreed  to  be  paid  in  installments  of  dollars, 
each  on  the  first  day  of  each  succeeding  month  until  the 
whole  sum  should  be  paid;  that  the  installments  due  on  the 

day  of  and  ,19     ,  were  paid  but 

those  for  the  four  succeeding  months  were  not;  that  plaintiff, 
on  ,  19     ,  brought  an  action  in  the  Court 

of  to  recover  a  judgment  for  such  installments; 

that  it  had  a  recovery  therefor  and  the  judgment  entered 
thereon  has  since  been  paid. 

II.  That  the  said  agreement  is  the  same  agreement  al- 
leged in  the  complaint,  and  the  present  action  is  brought  to 
recover  the  balance  of  said  installments. 

III.  That  the  said  contract  contained  a  provision  that 
in  case  defendant  failed  to  meet  any  payment  within  sixty 
days  after  the  same  became  due,  said  failure  would  cause 
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the  total  unpaid  balance  of  the  full  price  of-said  set  of  books 
to  become  immediately  due  and  payable. 

IV.  That  the  recovery  of  the  said  judgment  in  the 
Court — all  of  the  installments  under  the  contract  being 
then  due  and  payable  by  the  terms  of  said  agreement, — is 
a  bar  to  the  recovery  of  the  installments  here  sued  on,  and 
is  a  bar  to  plaintiff's  action. 

1796.  Former  Recovery  against  and  Satisfaction  by  Joint 
Tort  Feasor.35 

That  one  M.  N.  was  jointly  and  severally  liable  to  plain- 
tiff with  this  defendant  (if  defendant  is  in  fact  liable)  for 
the  damages  alleged  in  the  complaint;  that  said  M.  N. 
[allege  the  fact  of  his  joint  negligence,  conversion,  or  other  tort]. 

That   on   or   about   the  day   of  ,    19    , 

plaintiff    commenced    an    action    in    the  Court    for 

[conversion]  against  said  M.  N.  to  recover  the  said  dam- 
ages sustained  by  him,  and  that  the  [conversion]  therein 
charged  against  said  M.  N.  is  the  same  [conversion]  charged 
herein  against  defendant,  and  the  [property]  therein  re- 
ferred tq  is  the  same  [property]  described  in  the  complaint 
herein;  that  thereafter,  and  on  or  about  the  day  of 

,  19  ,  plaintiff  duly  recovered  a  judgment  in  said 
action  against  said  M.  N.  for  his  entire  damages  for  said 
[conversion  of  said  property]. 

That  said  judgment  has  been  heretofore  fully  paid  and 
satisfied.36 

1797.  The  Same,  Former  Recovery  against  and  Satisfac- 
tion by  Defendant's  Principal,  or  Agent. 

[Sustained  in  Dahlstrom  v.  Gemunder,  198  N.  Y.  449.] 

35  But  one  satisfaction  is  permitted  release  of  joint  tort  feasor;  also  Form 

plaintiff,  and  when  secured  may  be  1780  for  plea  of  a  settlement  by  a 

set  up  by  any  other  joint  tort  feasor  joint  tort  feasor. 

as  a,  defense.    See  Knapp  v.  Brown,  36  Payment  of  "the  judgment  must 

45  N.  Y.  207;  Alexander  v.  Alexander,  be  shown.    Squire  v.  Ordemann,  194 

104  id.  643.  N.  Y.  394;  Reno  v.  Thompson,  111 

See,  also,  Form  1816,  for  plea  of  App.  Div.  316,  97  N.  Y.  Supp.  744. 
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I.  That  prior  to  the  commencement  of  this  action  plaintiff 
brought  an  action  against  one  M.  N.,  who  was  defendant's 
[principal  in  behalf  of  whom  defendant  as  agent  had  made 
the  sale  to  plaintiff]  there  to  recover  damages  for  breach  of  a 
similar  warranty  made  by  him  on  the  sale  of  the  same  violin; 
that  said  action  was  brought  in  the  [Circuit  Court  of  the 
United  States  for  the  northern  district  of  New  York,]  and 
an  answer  interposed  by  said  M.  N.,  which  denied  that  he 
gave  the  warranty  alleged. 

II.  That  such  proceedings  were  thereafter  had  in  such 
action  that  the  plaintiff  obtained  a  judgment  therein  per- 
mitting him  to  retain  said  violin  and  other  property  pur- 
chased from  said  M.  N.,  as  part  of  said  purchase  contract, 
and  for  damages  and  costs  amounting  to  the  sum  of 
dollars,  which  judgment  was  obtained  on  the  day  of 

,19     ,  and  was  duly  paid  and  satisfied  in  full  by 
the  defendant  in  such  action  on  the  day  of  , 

19    . 

III.  That  said  judgment  was  and  is  a  satisfaction  of 
plaintiff's  claim  in  this  action,  and  a  bar  to  the  maintenance 
of  this  action. 

1798.  Statute  of  Limitations; 37  General  Form.38 

[Sustained  in  Holland  v.  Grote,  193  N.  Y.  262;  Hoover  v. 
Hubbard,  202  N.  Y.  289.] 

37  It  is  a  matter  of  serious  doubt  Hedges  v.  Conger,  10  N.  Y.  State 
whether  the  equitable  doctrine  of  Rep.  42,  aff'g  45  Hun  (N.  Y.),  590; 
laches,  as  distinct  from  the  Statute  Dezengremel  v.  Dezengremel,  24  id. 
of    Limitations,  now  exists    in    this  457. 

State.     Cox  v.   Stokes,    156   N.   Y.  And  the  rule  is  not  restricted  to 

491,  511.  the  limitations  provided  by  the  Code 

38  The  defense  of  the  Statute  of  itself,  but  is  applied  to  other  statutes 
Limitations  to  the  cause  of  action  which  are  construed  to  act  as  limi- 
stated  in  the  complaint  must,  in  tations  upon  the  remedy.  See  Ne- 
New  York,  be  set  up  by  answer  and  hasane  Park  Assoc,  v.  Lloyd,  167 
the  objection  cannot  be  raised  by  N.  Y.  431. 

demurrer.     Code  Civ.   Pro.,    §  413.  The  defense  of  the  statute  to  a 

The  rule  is  the  same  whether  the      counterclaim  must  be  taken  by  reply, 
cause  of  action  be  legal  or  equitable.      N.  Y.  Code  Civ.  Pro.,  §  413. 
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That  the  alleged  cause  of  action  set  forth  in  the  com- 
plaint ?9  [or,  As  a  partial  defense,  that  as  to  .  dollars, 
part  of  the  cause  of  action  stated  in  the  complaint,  the 
cause  of  action  thereon] 40  did  not  accrue  41  within  [six] 
years  next  preceding  the  commencement  of  this  action.42 


t  3°  It  would  not  be  accurate  plead- 
ing to  allege  that  the  services  ren- 
dered were  rendered  more  than  six 
years  prior  to  commencement  of 
action,  though  the  plea  would  be 
aided  by  the  presumption  of  plain- 
tiff's right  to  an  immediate  pay- 
ment and  that  the  cause  of  action 
arose  at  once.  Bacon  v.  Chapman, 
'85  App.  Div.  309,  82  N.  Y.  Supp. 
545. 

It  is  not  objectionable  to  insert 
such  a  clause  as,  "if  any  such  action 
ever  existed";  but  such  an  insertion 
is  unnecessary  and  is  treated  as 
surplusage.  See  Coon  v.  Levy,  97 
App.  Div.  48,  89  N.  Supp.  658. 

40  The  statute  should  not  be 
pleaded  as  a  bar  to  the  whole  of  the 
complainant's  demand,  if  it  is  a  good 
defense  to  a  part  only.  Wood  v. 
Riker/l  Paige  (N.  Y),  616.  It  is 
not  proper  to  direct  the 'answer  to 
items  as  shown  in  a  bill  of  particu- 
lars. Crosby  v.  Kropf,  33  App. 
Div.  446,  54  N.  Y.  Supp.  76. 

And  it  should  be  expressly  stated 
to  be  a  partial  defense.  See  Form 
12,  page  11. 

41  It  should  be  alleged  that  the 
cause  of  action  did  not  accrue 
within  the  required  number  of  years 
before  commencement  of  the  action. 
A  general  allegation  that  defendant 
claims  the  benefit  of  all  Statutes  of 
Limitation  is  not  a  good  plea.  Budd 
v.  Walker,  29  Hun  (N.  Y),  344.  See, 
also,  Eno  v.  Diefendorf,  102  N.  Y. 
720;  Nickell  v.  Tracy,  100  App.  Div. 
80,  91  N.  Y.  Supp.  287,  rev'd  on  ano. 
ground  in  184  N.  Y.  386;  Swing  v. 


Engle,  143  App.  Div.  181,  127  N.  Y. 
Supp.  322. 

The  defendant  is  not  bound  to 
negative  the  exceptions  from  the 
general  rule  that  the  statute  estab- 
lishes. .  It  lies  upon  the  plaintiff  to 
prove  the  facts  that  create  the  ex- 
ception. Recent  decisions  uphold 
defendant's  right  to  require  plaintiff 
to  reply  to  this  defense.  Olsen  v. 
Singer  Mfg.  Co.,  138  App.  Div. 
467,  122  N.  Y.  Supp.  822. 

Where  the  complaint  states  facts 
which  anticipate  this  defense  and 
take  the  case  out  of  the  statute,  such 
facts  should  be  denied,  though  the 
practice  as  to  the  propriety  of  any 
such  allegations  in  the  complaint, 
and  the  necessity  of  denying  them, 
is  not  fully  settled.  See  note  on  this 
subject  to  Form  221,  on  pages  229- 
231,  vol.  I. 

It  was  the  rule  in  chancery,  that 
where  circumstances  were  stated 
in  the  bill  which  would  take  the  case 
out  of  the  statute,  a  pure  plea  of  the 
statute  was  no  bar,  unless  the  plea 
was  accompanied  with  an  answer 
destroying  the  force  of  those  cir- 
cumstances by  issuable  averments. 
Beames'  PI.  169;  Kane  v.  Bloodgood, 
7  Johns.  Ch.  90;  Goodrich  v.  Pendle- 
ton, 3  id.  384;  Story's  Eq.  PL  672, 
§754. 

42  It  is  not  necessary  to  include  a 
denial  of  the  allegations  as  to  time  in 
the  complaint,  although  if  they  are 
correct  it  is  apparent  that  the  stat- 
ute has  not  run.  Time  is  not  of  the 
substance  of  the  cause  of  action,  and 
the  defendant  may  at  the  trial  show 
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1799.  The  Same,  in  Action  for  Tort. 

That  the  cause  of  action  alleged  in  the  complaint  [or,  that 
the  first  cause  of  action  alleged  in  the  complaint]  did  not 
accrue  within  [six— or,  three— or,  two]  years  next  preceding 
the  commencement  of  this  action. 

1800.  Another  Form,  in  Action  Against  Municipality.43 

[Sustained  in  McCarthy  v.  City  of  N.  Y.,  84  Misc.  439, 
146  N.  Y.  Supp.  281.] 

That  the  alleged  cause  of  action  stated  in  the  complaint 
did  not  accrue  within  six  years  and  thirty  days  before  the 
commencement  of  this  action. 

1801.  The  Same,  by  a  Foreign  Corporation.44 

[Sustained  in  Wehrenberg  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
124  App.  Div.  205,  108  N.  Y.  Supp.  704.] 

That  the  defendant  is  a  foreign  corporation,  organized 
under  the  laws  of  the  State  of  ; 45  that  pursuant 

to  the  statute  in  such  case  made  and  provided,  by  an  instru- 
ment in  writing  under  the  seal  of  the  defendant  corporation 

that  the  dates  stated  in  the  complaint  business  corporation  may  designate 

are  not  correct.     Holland  v.  Grote,  a  person  within  the  State  upon  who  n 

193  N.  Y.  262  (overruling  Devoe  v.  service  of  the  summons  may  be  made, 

Lutz,  133  App.  Div.  356,  117  N.  Y.  and  having  done  so,  its  absence  from 

Supp.  339).  the  State  does  not  prevent  its  raising 

43  This  form  is  appropriate  where  a  the  objection  of  the  statute.     Weh- 

claimant  is  required  to  file  his  claim  renberg  v.  New  York,  N.  H.  &  H. 

at   least   thirty   days   before   action  R.  R.  Co.,  supra.     Where  a  foreign 

brought;  under  such  requirement  the  insurance  company  has  procured  a 

statute  will  be  construed  to  run  in  license,     and     has     designated     the 

six  years  and  thirty  days  in  an  action  superintendent    of   insurance   as   its 

on   contract.      McCarthy  v.  City  of  attorney  for  service  of  process  upon 

N.  Y.,  supra.  it,  the  company  is  then  "within  the 

"It  has   long   been   held   that   a  State"   and  may  plead  the  statute 

foreign   corporation   may  not  plead  as  if  a  domestic  corporation.    Comey 

the  Statute  of  Limitations.    Olcott  v.  v.    United   Surety   Co.,   217   N.    Y. 

Tioga  R.    R.   Co.,   20   N.    Y.   210;  268. 

Boardman  o.  Lake  Shore,  etc.,  R.  R.  "5  Unnecessary  to  be  alleged  if  the 

Co.,  84  id.  157.    Under  N,  Y.  Code  complaint  so  alleges. 
Civ.    Pro.,    §§401,    432,    a    foreign 
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and  duly  executed,  accompanied  by  the  written  consent  of 
the  person  designated,  and  duly  filed  in  the  office  of  the 
secretary  of  state  of  this  State  on  the  day  of  , 

19  ,  the  defendant  duly  designated  M.  N.  as  a  person  upon 
whom  personal  service  of  a  summons  in  any  action  brought 
against  the  defendant  might  be  made;  that  said  designation 
specified  [street  and  street  number  if  in  a  city]  in  the  [city]  of 
,  a  place  within  the  State  of  New  York,  as  the  office 
[or,  residence]  of  the  person  designated  as  aforesaid;  that 
said  designation  is  and  continuously  since  the  said 
day  of  ,  19    ,  has  been  in  full  force  and  unrevoked, 

and  the  place  specified  as  the  office  [or,  residence]  of  the  said 
person  so  designated  is  and  continuously  since  the  said 
day  of  ,  19    ,  has  been  unchanged;  that 

the  cause  or  causes  of  action  set  forth  in  the  complaint 
herein  did  not,  nor  did  either  of  them,  accrue  to  the  plaintiff 
herein  within  [six]  years  next  preceding  the  commencement 
of  this  action. 

1802.  The  Same,  in  Judgment  Creditor's  Action.46 

That  the  cause  of  action  alleged  in  the  complaint  did  not 
accrue  within  ten  years  next  prior  to  the  commencement  of 
this  action. 

1803.  The  Same,  Action  upon  Judgment  or  Decree  for 
Money. 

[Under  N.  Y.  Code  Civ.  Pro.,  §§  376,  378.]  47 

46  From  Bergmann  v.  Lord,  194  107  App.  Div.  132,  94  N.  Y.  Supp. 
N.  Y.  70.    The  action  accrues  upon      775. 

the  return  of  execution  unsatisfied.  Code  Civ.  Pro.,  §  401,  providing 
If  the  complaint  alleges  an  incorrect  for  the  suspension  of  the  running 
date  of  the  return  of  the  execution,  of  the  statutory  period  during  de- 
no  allegation  in  reference  thereto  fendant's  absence  from  the  State, 
need  be  incorporated.  See  Holland  does  not  apply  to  an  action  founded 
v.  Grote,  193  N.  Y.  262.  on  a  judgment.    Brinkman  v.  Cram, 

47  This  limitation  applies  to  a  175  App.  Div.  372,  161  N.  Y.  Supp. 
justice's  judgment  rendered  since  965;  Jacobs  v.  Del  Genovese,  179 
the  1904  amendment  to  Code.  Civ.  App.  Div.  163,  166  N.  Y.  Supp. 
Pro.,    §  382.      McMahon  v.   Arnold,  88. 
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That  this  action  was  not  commenced  within  twenty 
years  from  the  time  when  [the  party  recovering  it]  was  first 
entitled  to  a  mandate  to  enforce  the  [judgment]  alleged  in 
the  complaint.48 

1804.  The  Same,  Excluding  the  Additional  Time  Allowed 
when  Original  Debtor  has  Died,  within  this  State.49 

[Under  N.  Y.  Code  Civ.  Pro.,  §  403.] 

That  excluding  from  the  computation  of  the  time  which 
has  elapsed  since  the  accruing  of  the  alleged  cause  of  action 
set  forth  in  the  complaint  herein  (if  such  ever  accrued) 
the  period  of  eighteen  months  since  the  death  within  this 
state  of  the  said  M.  N.,  the  said  alleged  cause  of  action  did 
not  accrue  within  [six]  years  next  preceding  the  commence- 
ment of  this  action;  that  letters  [testamentary]  were  duly 
issued  upon  his  estate  to  defendant,  within  this  State,  more 
than  six  months  before  the  expiration  of  the  time  within 
which  to  bring  this  action,  viz.,  [six]  years  after  said  cause 
of  action  accrued  and  the  period  of  eighteen  months  in  ad- 
dition thereto. 

1805.  The  Same,  where  Running  of  Statute  Depends  upon 
Plaintiff's  Knowledge. 

[Under  N.  Y.  Code  Civ.  Pro.,  §382,  subd.  5;  §410,  subd. 
1J 

48  That  this  is  the  proper  form  in  Tootle,  etc.,   Co.,    32    Am.    Bankr. 

which   to   present   the   defense,    see  Rep.  551),  it  constitutes  an  acknowl- 

Code   Civ.    Pro.,    §  378;   Seaman   v.  edgment  which  will  rebut  the  pre- 

Clarke,  60  App.  Div.  416,  69  N.  Y.  sumption  of  payment  of  a  judgment 

Supp.    1002,   aff'd   170   N.    Y.    594;  under  Code  Civ.  Pro.,  §  376.     Hyde 

Jacobs  v.   Del  Genovese,   179  App.  Park,  etc.,  Co.  v.  Miller,  179  App. 

Div.  163,  166  N.  Y.  Supp.  88".  Div.  73,  166  N.  Y.  Supp.  110. 

The  time  begins  to  run  only  from  49  In  Benjamin  v.  De  Groot,  1  Den. 
the  time  when  the  judgment  is  actu-  (N.  Y.)  151,  it  was  held  that  an 
ally  docketed.  Belfer  v.  Ludlow,  69  answer  of  the  statute  need  not  notice 
Misc.  486,  126  N.  Y.  Supp.  130.  this  extension;  but  since  the  corn- 
While  the  scheduling  of  a  debt  in  plaint  will  show  the  facts  upon  which 
bankruptcy  schedules  is  not  an  ac-  the  extension  would  be  raised  by 
knowledgment  of  the  debt  within  statute,  it  would  seem  proper  to 
Code  Civ.  Pro.,    §395  (Simpson  v.  exclude  it  by  answer. 
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That  each  and  every  fact  alleged  in  the  complaint  (ex- 
clusive of  paragraphs  [specifying  them  by  number]  thereof) 
was  discovered  and  actually  known  by  plaintiff  on  the 
day  of  ,  19     ;  that  this  action  was  com- 

menced on  the  day  of  ,  19     ,  and  was  not 

commenced  within  [six]  years  from  the  time  when  the  cause 
of  action  alleged  in  the  complaint  accrued,  or  within  [six] 
years  from  the  time  when  plaintiff  had  actual  knowledge  of 
the  facts  upon  which  his  alleged  right  to  make  the  demand 
alleged  in  the  complaint  depends,  and  upon  which  his  alleged 
cause  of  action  depends.50 

1806.  The    Same,    to    Items    Included    in    an    Account 
Stated.61 

For  a  separate  and  partial  defense,  that  [the  account 
stated  alleged  in  the  complaint  was  not  made  in  writing; 
that]  the  claims  for  [services]  alleged  in  the  complaint,  which 
were  rendered  prior  to  the  day  of  ,  19    , 

did  not  accrue  within  six  years  prior  to  the  alleged  stating 
of  account,  and  are  barred  by  the  Statute  of  Limitations. 

1807.  The  Same,  by  Personal  Representative,  who  has 
Rejected  Claim  against  Estate.52 

[Under  N.  Y.  Code  Civ.  Pro.,  §  2681.]  53 

I.  That  on  or  about  the  day  of  ,  19    , 

50  The  time  under  §  382,  subd.  5,  the  items  forming  the  account;  it  is 
begins  to  run  when  plaintiff  had  not  within  the  power  of  the  credit': r 
knowledge  of  facts  sufficient  to  put  to  extend  the  running  of  the  statute 
him  upon  inquiry.  See  Coffin  v.  by  rendering  the  same  account  over 
Barber,  115  App.  Div.  713,  101  N.  Y.  again  from  time  to  time,  adding  in- 
Supp.  147.  terest. .   Stayback  v.  Alexander,  179 

51  From    Delabarre    i\     McAlpin,  App.  Div.  696. 

101  App.  Div.  468,  92  N.  Y.  Supp.  5i  The  fact  that  the  representative 
129.  Of  course  the  stating  of  the  filed  no  inventory  and  did  not  ad- 
account  in  writing  might  be  held  to  vertise  for  claims  does  not  avoid 
obviate  this  defense.  the  bar  of  the  statute.  Dawbarn  v. 
Where  none  of  the  items  included  Fleischmann,  146  App.  Div.  57,  130 
in  it  are  barred  by  the  statute,  the  N.  Y.  Supp.  397. 
stating  of  an  account  gives  rise  to  a  53  As  amended  in  1915. 
new  cause  of  action  independent  of 
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the  plaintiff  presented  to  the  defendant  an  alleged  claim 
against  the  estate  of  the  said  M.  N.,  deceased,  which  claim 
is  set  out  in  the  complaint  as  constituting  the  [first]  cause  of 
action  therein. 

II.  That  defendant  doubted  the  justice  and  validity  of 
said  alleged  claim,   and  on  or  about  the  day  of 

,  19     ,  defendant  duly  served  a  notice  in  writing 
upon  plaintiff  that  he  rejected  the  said  claim. 

III.  That  this  action  was  not  begun  within  a  period  of 
three  months  after  the  said  rejection  by  defendant  of  plain- 
tiff's alleged  claim. 

1808.  Foreign  Statute  of  Limitations.54 

[Under  N.  Y.  Code  Civ.  Pro.,  §  390.]  55 
I.  That  when  the  cause  of  action  alleged  in  the  com- 
plaint accrued,   to  wit,   on   or  about   the  day  of 
,19     ,  defendant  was  a  resident  of  the  State  of 
,  and  has  ever  since  continued  to  be  and  now  is  a 
resident  of  said  State;  56  that  plaintiff  is  not  and  never  has 
been  a  resident  of  the  State  of  New  York. 

54  This  form  is  adapted  from  Olsen  as  a  whole,  and  periods  of  defend- 

v.  Singer  Mfg.  Co.,  143  App.  Div.  142,  ant's  absence  from  the  State  of  his 

127  N.  Y.  Supp.  697;  Utah  Nat.  Bank  residence    will   be    deducted    in    ac- 

v.  Jones,  109  App.  Div.  526,  96  N.  Y.  cordance  with  the  provisions  of  such 

Supp.  338;  Chesapeake  Coal  Co.  v.  foreign  statute.    Isenberg  v.  Rainier, 

Mengis,  102  App.  Div.  15,  92  N.  Y.  145  App.  Div.  256,  130  N.  Y.  Supp. 

Supp.  1003;  Tudor  v.  Ebner,  104  App.  27.     If  in  such  a  situation  the  de- 

Div.  562,  93  N.  Y.  Supp.  1067,  aff'd  fendant  can  show  a  continuous  resi- 

182  N.  Y.  562.     See,  also,  note  on  dence  in  New  York  for  the  statutory 

pleading  a  foreign  statute  on  p.  1434.  period  provided  by  our  law,  he  may 

65  See  Form  1810,  for  a  precedent  invoke  our  statute  as  a  bar.    Dal- 
under  Code  Civ.  Pro.,  §  390a.  rymple  v.  Schwartz,    177  App.  Div. 

66  It     may     be     necessary     under  650,  164  N.  Y.  Supp.  496. 

§  390  to  allege  that  he  continued  to  A  foreign  corporation  may  invoke 

be   such   resident   until   the   statute  the   Statute    of   Limitations    of  the 

ran    against    the    cause    of    action.  State  under  which  it  was  created, 

Chesapeake    Coal    Co.    v.     Mengis,  and  of  which  it  is  a  resident;  subject, 

supra;  Taylor  v.  Syme,  17  App.  Div.  of  course,  to  the  exceptions  in  Code 

517,  45  N.  Y.   707,  rev'd  on  ano.  Qiv.  Pro.,  §  390.    Smith  v.  Western 

point,  162  N.  Y.  519.  Pac.  Ry.  Co.,   154  App.  Div.   130, 

The  foreign  statute  will  be  applied  139  N.  Y.  Supp.  129. 
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II.  That  at  all  times  since  the  time  when  said  alleged 
cause  of  action  accrued  it  was  and  now  is  provided  by  sec- 
tion of   the   [Revised   Statutes]   of   said   State   of 

[or  otherwise  designate  where  the  provision  of  the  law 
may  be  found]  as  follows :  [quote  section  of  law, — or,  allege  its 
substance,  as:  that  an  action  upon  a  contract  obligation  or 
liability,  express  or  implied,  except  a  judgment  or  sealed 
instrument,  must  be  commenced  within  the  period  of  six 
years  after  the  cause  of  action  has  accrued]. 

III.  That  the  cause  of  action  alleged  in  the  complaint 
did  not  accrue  within  years  next  prior  to  the  com- 
mencement of  this  action,  and  at  the  time  of  the  commence- 
ment  thereof  said  alleged  cause  of  action  was  barred  of 
enforcement  by  said  statutes  of  said  State  of  [the  State  of  de- 
fendant's residence].  [Or  otherwise  show  that  the  plaintiff's 
cause  of  action  comes  within  the  bar  of  tJie  provisions  of  the 
foreign  statute,  as  quoted  or  alleged.] 

[In  case  the  action  is  by  an  assignee: 

IV.  That  said  cause  of  action  did  not  originally  accrue 
in  favor  of  a  resident  of  the  State  of  New  York;  that  the 
person  in  whose  favor  said  cause  of  action  originally  accrued 
has  never  become  a  resident  of  this  State,  and  said  cause  of 
action  has  never  been  assigned  to  and  thereafter  continuously 
owned  by  a  resident  of  the  State  of  New  York.] 

1809.  The  Same,  Another  Method  of  Averment. 

That  in  the  State  of  there  was  at  the  times  men- 

tioned in  the  complaint,  and  is,  a  Statute  of  Limitations 
which  provides  in  substance  that  years  from  the  time 

a  cause  of  action  accrues  upon  [bonds  of  the  character  of  the 
bonds  referred  to  in  the  complaint]  all  causes  of  action  therein 
are  forever  barred;  that  by  reason  of  said  statute, 
years  from  the  day  of  ,  19     ,  all  rights  and 

causes  of  action  and  claims  of  the  plaintiff  under  and  by 
virtue  of  the  aforesaid  [bonds]  were  forever  barred.57 

57  From  Moore  v.  Coler,  106  App.      plaintiff  sued  for  negligence  of  his 
Div.  331,  94  N.  Y.  Supp.  630,  where      agent  in  failing  to  sue  as  directed. 
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1810.  The  Same,  Another  Form.58 

[Under  N.  Y.  Code  Civ.  Pro.,  §  390-a.]  59 

I.  [Unless  plainly  appearing  from  the  allegations  of  the 
complaint  allege  any  fact  necessary  to  show  where  the  cause  of 
action  arose,  and  may  add.]  That  the  cause  of  action  alleged 
in  the  complaint  (if  any)  arose  in  the  State  of  .60 

II.  [As  in  Form  1808.] 

III.  That  said  alleged  cause  of  action  did  not  originally 
accrue  in  favor  of  a  resident  of  the  State  of  New  York.61 

IV.  That  said  alleged  cause  of  action  did  not  accrue 
within  [six]  years  next  preceding  the  commencement  of  this 
action. 

1811.  Limitation  of  Action  in  Contract  sued  upon.62 

That  it  was  provided  in  the  agreement 63  of  [insurance] 
alleged  in  the  complaint,  that  no  action  thereon  shall  be 
maintainable  [with  respect  to  the  payment  of  such  insurance] 
unless  such  action  shall  be  commenced  within  [six  months 
next  after  the  decease  of  said  M.  N].64    That  this  action  was 

58  Adapted  from  answer  in  Ship-  be  applied.    Isenberg  v.  Rainier,  145 
man  v.  Treadwell,   208  N.   Y.   404,  App.  Div.  256,  130  N.  Y.  Supp.  27. 
where  the  defense  was  sustained.  62  Such   a   limitation   will   be   en- 

59  The  section  is  not  in  conflict  forced  by  the  courts  if  reasonable, 
with  the  federal  constitution  as  Sullivan  v.  Prudential  Ins.  Co.,  172 
denying  equal  privileges  and  im-  N.  Y.  482.  The  precedent  is  adapted 
munities.  Klotz  v.  Angle,  220  N.  Y.  from  Ryer  v.  Prudential  Ins.  Co., 
347.  185  N.  Y.  6. 

60  Unaided  by  any  allegation  of  the  The  general  provisions  of  the  Code 
place  where  the  transaction  occurred,  are  applicable  to  the  limitations 
this  statement  may  be  considered  raised  by  express  agreement  of  the 
only  a  conclusion  of  law.  parties.      Hamilton    v.    Royal    Ins. 

61  Defendant's    residence    is    im-  Co.,  156  N.  Y.  327. 

material;  it  is  the  statute  of  the  state  63  If  the  provision  is  in  a  common 

where    the    cause    of    action    arose  carrier's  receipt  the  court  must   be 

which  is  applied.    Chesapeake  Coal  willing  to  find  that  by  reason  of  the 

Co.  v.   Mengis,    102    App.   Div.    15,  acceptance  of  the  receipt  an  express 

92  N.  Y.  Supp.  1003.    If  the  foreign  agreement    was    made    by    plaintiff 

statute  excludes  periods  of  defend-  with  the  defendant.    See  Barter  v. 

ant's  absence,  our  courts  will  apply  Barrett,   98  Misc.  646,   163  N.   Y. 

its  provisions  in  determining  whether  Supp.  244. 

the  bar  of  the  foreign  statute  should  °4  Unless  this  fact  appears  in  the 
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not  commenced  within  [six  months  next  after  the  death  of 
said  M.  N.]. 

1812.  Ratification. 

[Sustained  in  Spies  v.  Munroe,  35  App.  Div.  527,  54  N.  Y. 
Supp.  916.] 65 

That  with  full  knowledge  of  all  the  facts  in  any  way  con- 
nected with  or  relating  to  said  transactions,  plaintiff  duly 
ratified  66  and  confirmed  in  all  respects  [state  what,  as]  the 
payment  to  the  defendant  of  the  sum  of  dollars 

mentioned  in  the  complaint,  and  elected  to  consider  the  same 
a  proper -and  valid  payment  to  defendant,  made  at  the  re- 
quest and  for  the  account  and  benefit  of  M.  N.,  and  to  look 
to  him  for  repayment  of  said  sum.67 


1813.  Release.68 

That  on  or  about  the 


day  of 


19 


and 


complaint,  the  existence  of  the  pro- 
vision must  be  alleged  and  must  be 
established  by  defendant  at  the  trial. 
Bannister  v.  Midi.  Mut.  Life  Ins. 
Co.,  Ill  App.  Div.  765,  97  N.  Y. 
Supp.  843. 

Defendant  must  of  course  show 
a  state  of  facts  to  which  the  limita- 
tion expressed  in  the  contract  is 
plainly  applicable.  See  Comey  v. 
United  Surety  Co.,  217  N.  Y.  268. 

66  See,  also,  Pollitz  v.  Wabash 
R.  R.  Co.,  207  N.  Y.  113,  131. 

68  An  allegation  that  plaintiff  rati- 
fied a  transaction  states  a  conclusion 
of  fact  and  not  of  law,  and  the  evi- 
dence establishing  it  need  not  be 
pleaded.  Pollitz  v.  Wabash  R.  R. 
Co.,  supra. 

67  This  form  is  insufficient  to  show 
a  waiver  of  a  claim  for  damages  for 
fraud  and  deceit.  See  Potts  v. 
Lambie,  138  App.  Div.  144,  122  N.  Y. 
Supp.  935.  See  Form  1817  for  al- 
legations of  waiver  of  tort.     But  if 


plaintiff  sues  for  a  rescission  of  the 
contract,  or  alleges  a  rescission  and 
sues  for  restoration  of  property  or 
money  given  to  defendant,  based  on 
defendant's  fraud,  the  above  form 
will  be  appropriate  and  sufficient. 
See,  generally,  McNaught  v.  Eq. 
Mut.  Life  Ass.  Co.,  136  App.  Div. 
774,  121  N.  Y.  Supp.  447;  Davis  v. 
Levering,  168  App.  Div.  78,  135 
N.  Y.   Supp.   772. 

68  A  release  of  a  cause  of  action  is 
an  affirmative  defense  and  must  be 
pleaded.  Horton  v.  Horton,  83  Hun, 
213,  64  N.  Y.  State  Rep.  142,  31  N. 
Y.  Supp.  588. 

At  common  law,  a  release  to  one  of 
several  joint  obligors  inured  to  the 
benefit  of  all.  See  Rowley  v.  Stod- 
dard, 7  Johns.  (N.  Y.)  207;  Coke  on 
Litt.  232;  Cocks  v.  Nash,  9  Bing. 
431.  In  New  York  the  rule  has 
been  changed  by  statute.  See  form 
1814. 

63  The    date    should    be    alleged. 
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before  the  commencement  of  this  action,70  [or,  if  plaintiff  sues 
as  an  assignee:  before  the  alleged  assignment  thereof  to 
plaintiff — or,  before  defendant  had  any  notice  or  knowledge 
of  the  alleged  assignment  thereof  to  plaintiff]  the  plaintiff 
[or,  the  said  M.  N.],  for  a  valuable  consideration  *,  [by  an 
instrument  in  writing  and  under  seal,] 71  released  this  de- 
fendant [or,  these  defendants]  from  the  alleged  claim  set 
forth  in  the  complaint  [or,  executed  and  delivered  to  de- 
fendant a  release,  of  which  a  copy  is'  hereto  annexed  marked 
A  and  made  part  hereof;  annexing  copy].72 

1814.  The  Same,  Separate  Plea  by  a  Single  Joint  Debtor. 

[Under  N.  Y.  Debtor  &  Creditor  Law,  §§  230-233.] 73 


Pigone  v.  Lauria,  115  App.  Div. 
286,  100  N.  Y.  Supp.  976. 

70  If  the  release  was  subsequent  to 
issue  joined,  it  may  be  set  up  by 
supplemental  answer. 

"Plaintiff  held  entitled  to  a  bill 
of  particulars,  stating  whether  the 
release  was  express  (and  if  so  to  sot 
forth  a  copy),  or,  if  implied  from 
acts,  to  state  in  general  terms  their 
nature.  Smith  v.  Anderson,  126 
App.  Div.  24,  110  N.  Y.  Supp.  191. 

72  Plaintiff  may  upon  the  trial 
impeach  the  release,  for  fraud,  with- 
out any  responsive  pleading.  See 
Fleming  v.  Brooklyn  Heights  R.  R. 
Co.,  95  App.  Div.  110,  88  N.  Y. 
Supp.  732,  and  cases  cited;  Linker 
v.  Jamison,  173  App.  Div  349,  159 
N.  Y.  Supp.  469.  Plaintiff  of  course 
is  under  the  necessity  of  establishing 
any  avoidance  of  the  operation  of 
the  release.  Piuntosky  v.  Harring- 
ton Sons  Co.,  167  App.  Div.  117, 
152  N.  Y.  Supp.  902. 

Or,  he  may  show  that  it  was  not 
intended  to  include  the  claim  sued 
on;  but  a  general  release  is  good  on 
its  face  against  any  claim  existing 
at   the   time   of   its   execution,    and 


any  limitation  upon  its  operation 
must  be  affirmatively  shown  by 
plaintiff.  See  Block  v.  Nussbaum, 
160  App.  Div.  678,  146  N.  Y.  Supp. 
55. 

The  general  rule  is  that  where  a 
release  contains  a  recital  of  or  refer- 
ence to  a  particular  claim,  obligation 
or  controversy,  and  there  is  nothing 
on  the  face  of  the  instrument,  or  in 
addition  to  the  particular  words  of 
release,  other  than  general  words 
of  release  to  show  that  anything 
more  than  the  matter  particularly 
specified  or  referred  to  was  intended 
to  be  discharged,  the  general  words 
of  release  are  deemed  to  be  limited 
thereby.  Mitchell  i\  Mitchell,  170 
App.  Div.  452,  156  N.  Y.  Supp.  76. 
A  demurrer,  however,  to  the  de- 
fense does  not  enable  plaintiff  to 
gain  the  benefit  of  the  application 
of  the  rule.  See  Block  v.  Nussbaum, 
supra. 

73  See,  applying  these'  sections 
(formerly  Code  Civ.  Pro.,  §§  1942-4), 
Harbeck  v.  Pupin,  123  N.  Y.  115, 
33  N.  Y.  State  Rep.  220,  8  N.  Y. 
Supp.  695,  aff'g  23  Abb.  N.  C.  190, 
with    note    appended;    Hunter    v. 
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[As  in  Form  1814  to  *,  continuing:]  to  him  paid  by  this 
defendant,  executed  under  his  hand  and  seal  and  delivered 
to  this  defendant  a  release  as  against  him  of  the  indebted- 
ness arising  upon  the  alleged  claim  set  forth  in  the  complaint 
[or,  a  release,  of  which  a  copy  is  hereunto  annexed,  marked 
A,  and  made  part  of  this  complaint]. 

1815.  The  Same,  by  Co-partners  Alleging  Release  to  One^ 
Partner.74 

[As  in  Form  1813  to  *,  continuing:]  by  a  general  release  in 
writing  and  under  seal,  released  the  defendant  Y.  Z.  from  the 
claim  and  demand  alleged  in  the  complaint;  that  at  the  time 
of  the  making  and  delivery  of  said  release,  the  partnership 
between  defendants  had  not  been  dissolved. 

1816.  The  Same,  Release  given  to  Joint  Tort  Feasor.75 

That  on  or  about  the  day  of  ,19     ,76  the 

plaintiff  for  a  good  and  valuable  consideration  equaling  or 
exceeding  in  value  and  amount  all  the  damage  and  injury 
suffered  or  alleged  to  have  been  suffered  by  the  plaintiff 
as  set  forth  in  the  complaint  herein,to  him  in  hand  paid  by 
the  Company,    released    and    forever   discharged 

both   said  Company   and  this   defendant   of  and 

from  all  claims  whatsoever  arising  out  of  the  injuries  al- 
leged in  the  complaint  herein  to  have  been  received  by 
plaintiff. 

Hunter,  67  App.  Div.  470,  73  N.  Y.  not  be  discharged.     Walsh  v.  N.  Y. 

Supp.  886.  Central,  etc.,  R.  Co.,  204  N.  Y.  58; 

74  From  Finch  v.  Simon,  61  App.  Mecum  v.  Becker,  164  App.  Div.  852, 

Div.  139,  70  N.  Y.  Supp.  361.  149  N.  Y.  Supp.  974;  Gilbert  v.  Finch, 

76  If  such  a  release  contains  no  reser-  173  N.  Y.  455 .  Germ.  Am.  Coffee 
vation  of  claim  against  any  of  them,  it  Co.  v.  O'Neil,  102  Misc.  165. 
will  operate  to  discharge  all  the  joint  '6  Where  after  action  begun  one  of 
tort  feasors;  but  where  the  instrument  the  defendants  settles  and  procures  a 
shows  an  intention  to  reserve  the  in-  general  release,  this  defense  should  be 
jured  person's  rights  as  against  one  or  set  up  by  the  others  by  way  of  supple- 
more,  it  is  not  technically  a  release,  but  mental  answer.  Sehmitz  v .  Wyckoff, 
a  covenant  not  to  sue,  and  they  will  1 28 App.  Div. 324,1 12 N.Y. Supp.  681. 
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1817.  Waiver  of  Tort.77 

That  plaintiff  discovered  the  fraud  alleged  in  the  com- 
plaint, if  any  such  there  was,  prior  to  the  day  of 
,  19  ;  that  at  no  time  prior  to  the  commence- 
ment of  this  action  [or,  the  day  of  ,  19  ,] 
did  plaintiff  offer  to  return  the  said  [property],  or  notify 
defendant  that  he  disaffirmed  the  [purchase  thereof],  but 
at  all  times  theretofore  has  retained  possession  of  said 
[property]  and  treated  the  same  as  his  own,  [and  set  forth  any 
acts  of  ownership,  such  as]  and  has  received  and  retained  the 
dividends  declared  on  said  stock,  and  has  voted  thereon  as 
the  owner  thereof  [ete.].78 

1818.  Waiver  of  Contract  Provision.79 

[From  Avon  Realty,  etc.,  Corp.  v.  Amend,  172  App.  Div.  1, 
157  N.  Y.  Supp.  719.] 

That  plaintiff  waived  so  much  of  the  terms  of  the  agree- 
ment mentioned  in  the  complaint  as  provided  that  [state 
provision  claimed  to  have  been  waived,  as]  it  should  become 
null  and  void  if  the  defendants  were  unable  to  obtain  the 
duly  acknowledged  consent  of  the  landlord  to  the  assign- 
ment of  the  lease;  [also  allege  the  facts  relied  upon  to  show 
waiver,80  as]  that  at  the  time  set  for  closing,  defendants  in- 
formed plaintiff  that  they  were  unable  to  get  the  landlord's 
consent,  that  they  were  willing  to  cancel  the  contract  as 

"  Must  be  specially  pleaded.  54  N.  Y.  Supp.  916;  Davis  v.  Lever- 
Wood  v.  Proudman,  122  App.  Div.  ing,  168  App.  Div.  78, 153  N.  Y.  Supp. 
826,  107  N.  Y.  Supp.  757.  An  alle-  772;  Potts  v.  Lambie,  138  App. 
gation  that  plaintiff  waived  his  Div.  144,  122  N.  Y.  Supp.  935. 
claim,  but  not  setting  forth  the  ™  Waiver  must  be  affirmatively 
facts  constituting  the  waiver,  is  pleaded.  See  Wood  v.  Proudman, 
ineffective.  See  note  on  page  26,  122  App.  Div.  826,  107  N.  Y.  Supp. 
vol,  I.  757;    Grant    v.    Pratt    &    Lambert, 

78  Such  facts  would  be  insufficient  87  App.  Div.  490,  84  N.  Y.  Supp.  983. 

if  plaintiff  were  suing  for  damages  m  An     allegation     that     a     party 

for  the  fraud,  but  would  bar  an  ac-  waived    a    specified   right,    but    not 

tion    for    rescission,    or    an    action  setting   forth   any  facts,   is  a  mere 

founded    upon    a    rescission.      See  conclusion  of  law  and  insufficient. 

Spies  v.  Munroe,  35  App.  Div.  527,  See  note  on  page  26,  vol.  1. 
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provided  therein  upon  repayment  to  them  of  the 
dollars  deposited  by  them,  but  that  plaintiff  refused  so  to  do 
and  went  into  possession  of  the  leased  premises,  and  that 
the  defendants  were  at  all  times  ready  and  willing  to  as- 
sign the  lease  to  the  plaintiff. 

1819.  That  Statute  is  Unconstitutional.81 

That  the  statute  upon  which  plaintiff's  claim  and  right 
of  action  are  founded,  viz.,  chapter  of  the  Laws  of 

19  ,  is  unconstitutional  [state  the  ground,  as]  in  that  the  same 
contravenes  the  provisions  of  the  State  and  Federal  con- 
stitutions providing  [state  what]. 

81  This  is  properly  set  up  by  way  of  stitutionality  is  in  this  way  brought 

an  affirmative  plea.     People  v.  Os-  before    the    court    for   adjudication, 

trander,  144  App.  Div.  860,  129  N.  Y.  This   was   the   situation   in   Ives  v. 

Supp.  992.  South  Buffalo  Railway  Co.,  201  N.  Y. 

Plaintiff   may  demur  to   this   de-  271. 
fense,   and   the   question   of   uncon- 
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1820.  Specific  Denial  of  Assignment  of  Instrument.1 

Defendant  denies  [that  he  has  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief]  that  the  said  [alleged  assignor] 
ever  assigned  said  [bond  and  mortgage]  to  the  plaintiff. 

1821.  Specific  Denial  of  Assignment  of  Claim  or  Cause  of 
Action.2 

Defendant  denies  [on  information  and  belief — or  that  he 

1  Where  a  complaint  avers  an  as-  The  fact  of  assignment  must  be  de- 
signment  of  the  cause  of  action  to  the  nied;  if  the  complaint  alleges  the 
plaintiff,  if  the  transfer  is  intended  to  mode  of  the  assignment,  the  con- 
be  litigated,  the  assignment  should  sideration,  etc.,  these  circumstances 
be  denied  in  the  answer.  Averring  should  not  be  included  in  the  denial, 
that  the  plaintiff  is  not  the  real  for  they  are  immaterial.  Arthur  v. 
party  in  interest,  and  that  some  one  Brooks,  14  Barb.  (N.  Y.)  533. 
else  is,  is  not  enough;  for  omitting  to  2  This  answer  goes  to  the  merits, 
deny  the  assignment  admits  that  he  McConnell  v.  Morrison,  1  Litt.  (Ky.) 
is.   See  note  to  Form  1773.  206;  Dougherty  v.  Bethune,  7  Ga.  90; 
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has  any  knowledge  or  information  sufficient  to  form  a  belief] 
that  the  alleged  claim  or  cause  of  action  in  the  complaint 
mentioned  was  ever  assigned  or  transferred  to  the  plaintiff,3 
and  that  plaintiff  was  at  the  commencement  of  this  action 
the  owner  or  holder  thereof. 

1822.  Answer  in  United  States  Court,  that  Assignment  was 
Colorable  to  Give  Jurisdiction. 

[See  Township  of  New  Providence  v.  Halsey,  6  Sup. 
Ct.  (U.  S.)  764;  Jones  v.  League,  18  How.  (U.  S.)  76;  Bern- 
ards Township  v.  Stebbins,  109  U.  S.  341;  Little  v.  Giles, 
118  id.  596;  Collenson  v.  Jackson,  14  Fed.  Rep.  305.] 

I.  That  this  suit  does  not  really  and  substantially  in- 
volve a  dispute  or  controversy  properly  within  the  juris- 
diction of  this  court. 

II.  That  the  assignment  or  transfer  [or,  conveyance] 
by  M.  N.  to  A.  B.  [plaintiff],  alleged  in  the  complaint,  was 
not  absolute,  but  the  same  was  [without  consideration  and] 
improperly  and  collusively  made  for  the  purpose  of  creating 
a  case  cognizable  in  this  court,  and  that  the  said  M.  N. 
[assignor]  remains  the  real  owner  of  said  alleged  cause  of 
action,  and  said  plaintiff  has  no  right  or  interest  thereon. 

[If  diverse  citizenship  is  falsely  alleged  by  plaintiff,  add 

denial,  as  thus:  That  said  (assignor)  was  not,  at  the  time  of 

the  commencement  of  this  action,  a  citizen  of  the  State  of 

,  but  he  was  then  a  citizen  of  the  State  of  .] 

1823.  Champerty,  or  Maintenance.4 

I.  That  the  plaintiff  [assignee]  is,  and  at  the  time  when 

Peel  v.  Ringold,  6  Ark.  546;  s.  p.,  cause  of  action  was  assigned  might 

Noonan  v.  Bradley,  9  Wall.  (U.  S.)  be  deemed  a  mere  conclusion. 

394.       But  in   some   jurisdiction  it  l  Under  N.  Y.   Penal  Law,  §  274. 

must  be  verified  if  the  assignment  This  form  is  adapted  from  Beers  v. 

is  pleaded  by  setting  forth  a  copy.  Washbond,    86   App.    Div.    582,   83 

3  If  the  complaint  alleges  the  exe-  N.  Y.  Supp.  993,  and  is  sustained  by 

cution,  etc.,  of  a  formal  assignment,  Mann  v.  Fairchild,  5  Barb.  (N.  Y.) 

direct  the  denial  to  that  fact;   for  108,  14  id.  548;  Brown  v.  Ryckman, 

otherwise   a   mere    denial    that    the  12  How.  Pr.  (N.  Y.)  313. 
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it  is  alleged  in  the  complaint  that  he  purchased  the  [bond 
and  mortgage  therein  mentioned]  was,  an  attorney  and  coun- 
sellor at  law  of  this  State,  and  practicing  as  such  at  .5 
II.  That  plaintiff  purchased  said  [bond  and  mortgage] 6 
with  full  knowledge  and  notice  that  the  same  were  contested 
and  would  be  litigated,7  and  with  the  intent  to  obtain  title 
thereto  for  the  purpose  of  bringing  action  thereon,8  in  viola- 
tion of  §  274  of  the  Penal  Law  of  the  State  of  New  York. 

1824.  Specific  Denial  that  Defendant  is  Executor  or  Ad- 
ministrator. 

That  the  plaintiff  [or,  the  defendant]  is  not  and  has  never 
been  an  executor  [or,  administrator]  of  said  M.  N.,  deceased, 
as  alleged  in  the  plaintiff's  complaint.9 

1825.  The  Executor  Renounced.10 

I.  That  said  [executor],  after  the  death  of  the  said  M.  N. 
[testator],  and  on  or  about  the  day  of  ,  19     , 


The  purchase  by  the  attorney, 
contrary  to  the  provisions  of  the 
statute,  renders  his  title  null  and 
void,  and  confers  upon  him  no  right 
of  action.  See  2  Abb.  Pr.  &  Forms, 
2d  ed.,  p.  498;  Browning  v.  Marvin, 
100  N.  Y.  144;  Gescheidt  v.  Quirk,  5 
N.  Y.  Civ.  Pro.  38. 

5  The  facts  herein  will  not  con- 
stitute a  defense  in  an  action  by  an 
assignee  of  the  attorney,  even  though 
no  consideration  was  paid  for  the 
assignment  by  the  attorney,  and  it 
was  taken  with  knowledge  of  the 
unlawful  character  of  the  attor- 
ney's purchase.  Beers  v.  Washbond, 
supra. 

6  The  purchase  of  the  fee  of  land  is 
not  within  the  statute.  Townsend 
v.  Frommer,  16  N.  Y.  State  Rep. 
892.  Nor  is  the  purchase  of  chat- 
tels. Van  Dewater  v.  Gear,  21  App. 
Div.  201,  47  N.  Y.  Supp.  503. 


'  The  purchase  of  a  claim  upon 
which  suit  has  been  commenced  is  not 
within  the  statute.  Wetmore  v. 
Hegeman,  88  N.  Y.  69. 

8  This  intent  is  essential.  Cretean 
v.  Foote,  etc.,  Co.,  40  App.  Div.  215, 
57  N.  Y.  Supp.  1103;  Van  Dewater 
v.  Gear,  supra;  Tilden  v.  Aitkin,  37 
App.  Div.  28,  55  N.  Y.  Supp.  735; 
Fay  v.  Hebbard,  4  N.  Y.  State  Rep. 
485. 

9  This  is  merely  a  specific  denial  of 
capacity;  a  general  denial  would 
raise  the  issue. 

10  An  answer  setting  up  as  a  de- 
fense that  the  defendant  has  re- 
signed, or  has  been  removed,  must 
also  contain  an  allegation  that  his 
accounts  have  been  settled,  and  that 
he  has  turned  over  the  estate  assets 
as  prescribed  by  law.  Cogburn  v. 
McQueen,  46  Ala.  551. 
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by  writing  signed  by  him,  and  duly  attested  by  two  witnesses, 
and  proved  to  the  satisfaction  of  the  surrogate  of  the  county 
of  ,  before  whom  said  will  was  proved,  duly  re- 

nounced said  appointment  as  executor;  which  renunciation 
was  duly  filed  in  the  office  of  said  surrogate. 

II.  That  subsequently  said  surrogate  duly  accepted  the 
said  renunciation,  and  thereupon  letters  of  administration 
with  said  will  annexed  were  issued  and  granted  upon  said 
M.  N.'s  estate  to  one  0.  P.  by  the  said  surrogate,  by  an 
order   duly   made   on   the  day   of  ,    19     ; 

that  said  0.  P.  duly  qualified  and  is  now  acting  as  such  ad- 
ministrator. 

1826.  That  the  Estate  is  Fully  Administered  (Plene  Ad- 
ministravit).11 

That  defendant  has  fully  administered  all  the  goods, 
chattels  and  credits  which  were  of  the  said  M.  N.,  deceased, 
at  the  time  of  his  death,  and  which  have  ever  come  to  the 
hands  of  the  said  defendant  as  executor  [or,  as  adminis- 
trator] as  aforesaid,  to  be  administered;  and  that  defendant 
has  not  had,  at  the  commencement  of  this  action,  or  at  any 
time  since,  any  goods  or  chattels  which  were  of  the  said 
M.  N.,  deceased,  at  the  time^of  his  death,  to  be  admin- 
istered. 

1827.  Denial  of  Incorporation.12 

Defendant  denies  that  the  said  [plaintiff]  was,  or  is,  a 
corporation,  as  alleged  in  the  complaint. 

11  This  defease  cannot  be  set  up  in  Wisconsin,  Kansas,  Indiana  and 
the  State  of  New  York  by  one  sued  Iowa,  have  statutory  provisions  on 
as  executor  or  administrator.  See  the  subject  of  putting  corporate 
Code  Civ.  Pro.,  §  1824.  capacity  in  issue. 

12  This  denial  will  not  raise  an  In  the  absence  of  statutory  altera- 
issue  in  New  York.  Code  Civ.  Pro.,  tion  of  the  common-law  rule,  the 
§  1776.  For  precedent  for  use  in  above  denial  is  sufficient  to  raise  an 
New  York,  see  next  succeeding  issue.  See  Mosler,  Bahman  &  Co.  v. 
form.  Potter,  121  Mass.  89. 

Other  States,  notably,  Minnesota, 
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1828.  Averment  Raising  the  Issue  of  Corporate  Capacity 
of  a  Party  in  New  York. 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1776.]  13 


"  N.  Y.  Code  Civ.  Pro.,  §  1776: 
"In  an  action  brought  by  or  against 
a  corporation,  the  plaintiff  need  not 
prove,  upon  the  trial,  the  existence 
of  the  corporation,  unless  the  answer 
is  verified,  and  contains  an  affirma- 
tive allegation  that  the  plaintiff, 
or  the  defendant,  as  the  case  may  be, 
is  not  a  corporation." 

A  mere  denial  does  not  require 
plaintiff  to  prove  the  corporate  ex- 
istence. Nickerson  v.  Canton  Marble 
Co.,  35  App.  Div.  Ill,  54  N.  Y.  Supp. 
705,  and  cases  hereafter  cited. 

This  section  applies  to  foreign  as 
well  as  to  domestic  corporations. 
Steiner  v.  Tenn.  Copper  Co.,  175 
App.  Div.  209,  161  N.  Y.  Supp.  986; 
Vulcan  u.  Myers,  58  Hun,  161,  11 
N.  Y.  Supp.  963;  McElwee  Mfg.  Co. 
v.  Trowbridge,  68  Hun,  28,  22  N.  Y. 
Supp.  674,  aff'd  142  N.  Y.  679. 

The  following  allegations  have  been 
held  insufficient  to  raise  an  issue: 

"Upon  information  and  belief  de- 
fendants deny  the  plaintiff  ever  was 
or  now  is  a  corporation."  Vulcan  v. 
Myers,  58  Hun,  161;  Lamson  Con- 
sol.,  etc.,  Co.  v.  Conyngliam,  11 
Misc.  428,  65  N.  Y.  State  Rep.  271, 
32  N.  Y.  Supp.  129.  Defendant 
"has  no  knowledge  or  information 
sufficient  to  form  a  belief"  as  to  the 
organization  of  plaintiff  as  a  domestic 
corporation  (Stroock  Plush  Co.  v. 
Talcott,  129  App.  Div.  14,  113  N.  Y. 
Supp.  214;  Concordia  Sav.  and  Aid 
Ass.  v.  Read,  93  N.  Y.  474);  as  a 
foreign  corporation,  McElwee  Mfg. 
Co.  v.  Trowbridge,  68  Hun,  28,  22 
N.  Y.  Supp.  674,  aff'd  142  N.  Y. 
679. 

"The  defendant  denies  on  its  in- 


formation and  belief  that  at  the 
time  mentioned  in  the  complaint, 
or  at  any  other  time,  the  defendant 
was  a  foreign  corporation,  as  is 
alleged  in  the  complaint."  Bengston 
i).  Thingvalla  §.  S'.  Co.,  31  Hun,  96. 

"On  information  and  belief  al- 
leges that  at  the  commencement  of 
this  action  there  was  not,  nor  is 
there  now,  any  such  corporation 
as  the  First,  National  Bank  of  , 

as  alleged  in  the  complaint."  First 
Nat.  Bank  v.  Slattery,  4  App.  Div. 
421,  38  N.  Y.  Supp.  859.  (Held, 
not  to  allege  that  plaintiff  is  not  a 
corporation.) 

"For  a  second  and  separate  de- 
fense, the  defendant  alleges  on  in-  ■ 
formation  and  belief  that  it  is  not 
and  never  was  a  corporation." 
Bengston  v. '  Thingvalla  S.  S.  Co. 
3  Civ.  Pro.  263,  aff'd  in  31  Hun, 
96,  without  passing  on  this  defense. 
The  court  below  was  of  opinion 
that  a  party  intending  to  raise  the 
issue  should  be  held  to  a  positive 
allegation;  at  least  such  should  be 
the  rule  where  a  company,  holding 
itself  out  to  the  world  as  a  corpora- 
tion, denies  its  own  existence.  But 
so  far  as  the  opinion  indicates  that 
an  allegation  that  defendant  is  not 
a  corporation  is  not  an  "affirmative 
allegation,"  if  made  on  information 
and  belief,  it  is  not  in  harmony  with 
settled  usage,  for  an  affirmative  as 
well  as  a  negative  allegation  may 
be  either  positive,  or  on  information 
and  belief. 

See  note  on  Denials,  Chapter 
LXXIII  of  this  volume. 

But  under  a  denial  a  corporation 
defendant  may  show  that  a  contract 
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The  defendant  alleges  [on  information  and  belief]  that  the 
[plaintiff]  is  not  [and  never  was]  a  corporation.14 

1829.  That  Plaintiff,  a  Foreign  Stock  Corporation,  has  not 
Obtained  Certificate  of  Authority  to  do  Business 
within  the  State.16 

[Under  Gen.  Corp.  Law.,  §  15  ] 

That  the  plaintiff  is  a  foreign  stock  corporation ;  that  it  is 
doing  business  in#  this  State,  and  that  the  contract  referred 
to  in  the  complaint  was  made  (if  made  at  all)  within  this 
State;  that  plaintiff  has  not  obtained  the  certificate  of  au- 
thority required  by  §  15  of  the  General  Corporation  Law, 
to  authorize  it  to  dp  business  within  this  State,  or  to  main- 
tain this  action. 

1830.  That  Foreign   Corporation    has    not  Paid  License 

Fee.16 
[Under  N.  Y.  Tax  Law,  §  181.] 


alleged  to  have  been  made  in  its 
name  was  made  at  a  time  when  it 
had  no  corporate  existence.  Galdieri 
v.  Waist  Co.,  98  Misc.  612,  163  N.  Y. 
Supp.  154. 

[ Voluntary  Association.!  Where, 
under  New  York  Code  Civ.  Pro., 
§  1919,  an  action  is  brought  by  the 
president  or  treasurer  on  behalf  of 
the  association,  an  allegation  in  the 
complaint  "that  the  Club  is 

a  joint-stock  company  or  association, 
consisting  of  more  than  seven  share- 
holders or  associates,"  is  put  in  issue 
by  a  simple  denial.  Tiffany  v.  Wil- 
liams, 10  Abb.  Pr.  204. 

14  A  department  or  subdivision 
of  the  government  of  a  municipality 
is  not  a  corporation,  in  the  absence 
of  statutory  provisions  to  that  effect. 
See  People  v.  Dept.  of  Public  Parks, 
97  N.  Y.  37;  Gardner  v.  Board  of 
Health,  4  Sandf.  (N.  Y.)  153;  Heard 
v.  Commrs.  of  Charities  of  N.  Y., 
51  N.  Y.  Supp.  375. 


16  The  complaint  is  demurrable  for 
a  failure  to  allege  the  obtaining  of 
the  certificate  only  when  it  affirma- 
tively appears  from  its  allegations, 
(1)  that  the  plaintiff  is  a  foreign 
stock  corporation,  J2)  that  it  is 
doing  business  in  this  State,  and 
(3)  that  the  contract  sued  on  was 
made  within  the  State.  See  Acorn 
Brass  Mfg.  Co.  v.  Rutenberg,  147 
App.  Div.  533,  131  N.  Y.  Supp.  260, 
and  notes  to  Form  46,  page  56. 

The  objection  should  be  taken 
affirmatively  by  answer  when  the 
complaint  is  not  demurrable.  See 
Singer  Sewing  Mach.  Co.  v.  Foster, 
75  Misc.  641,  133  N.  Y.  Supp.  964; 
Eclipse  Silk  Mfg.  Co.  v.  Hiller,  145 
App.  Div.  568,  129  N.  Y.  Supp.  879; 
Am.  Can  Co.  v.  Grassi  Cont.  Co.,  102 
Misc.  230. 

16  An  affirmative  defense.  Par- 
mele  Co.  v.  Haas,  171  N.  Y.  579. 
See.  also,  Wood  &  Selick  v.  Ball,  190 
N.  Y.  217. 
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That  [the  assignor  of]  17  plaintiff  is  a  foreign .  stock  cor- 
poration and  engaged  in  the  business  of  [state],18  and  is 
doing  business  in  its  corporate  capacity  in  this  State,  and 
has  continued  to  do  business  within  this  State  for  a  period 
of  more  than  thirteen  months;  that  the  comptroller  has 
duly  assessed  the  amount  of  the  capital  stock  of  said  plain- 
tiff upon  which  the  license  fee  under  §  181  of  the  Tax  Law  is 
required  be  paid,19  viz.,  upon  the  capital  stock  employed  by 
plaintiff  within  this  State  during  the  first  year  of  carry- 
ing on  its  business  in  this  State;  that  said  plaintiff  has 
failed  to  pay  the  said  license  fee,20  and  has  failed  to  ob- 
tain a  receipt  from  the  state  comptroller  for  such  license 
fee.21 


1831.  Specific  Denial  of  Partnership.22 

Defendant  denies  that  the  said  [naming  them]  were,  or  are, 
partners,  as  alleged  in  the  complaint,  or  otherwise. 

Or,  Denies  that  the  said  [plaintiff]  was  a  partner  with  the 
said  [naming  the  others],  as  alleged  in  the  complaint,  or  other- 
wise. 


17  It  may  be  pleaded  against  an  foreign  corporation;  the  objection 
assignee  of  the  corporation.  Halsey  is  available  even  though  the  counter- 
v.  Jewett  Dramatic  Co.,  190  N.  Y.  claim  arises  out  of  the  contract 
231;  and  by  a  surety.  Portland  Co.  alleged  in  the  complaint.  Am.  Ink 
v.  Hall,  etc.,  Co.,  121  App.  Div.  779,  Co.,  v.  Riegel  Sack  Co.,  79  Misc. 
106  N.  Y.  Supp.  649.  421,  141  N.  Y.  Supp.  549. 

18  Or  otherwise  plaintiff  must  be  22  The  form  was  sustained  in  Des- 
alleged  not  to  be  one  of  the  corpora-  saint  v.  Elling,  31  Minn.  287. 

tions  excepted  in  the  section.  The  fact  of  a  partnership  alleged 

10  Seibert  v.  Dunn,   70    Misc.  422,  in  the  complaint  is  put  in  issue  by  a 

126  N.  Y.  Supp.  974.        •  general  denial.    Fetzt;.  Clark,  4  Minn. 

20  If  before  the  commencement  of  217.  But  the  objection  of  a  defect  of 
the  action  the  license  fee  is  paid  to  parties  plaintiff,  upon  the  ground  of 
and  accepted  by  the  State,  it  seems  non-joinder  of  other  persons  who  are 
the  objection  is  not  available.  Em-  partners  in  the  firm,  is  not  available 
merich  Co.  v.  Sloan,  108  App.  Div.  under  a  mere  general  denial,  or  a  de- 
330,  95  N.  Y.  Supp.  39.  nial  of  the  allegation  of  the  partner- 

21  Plaintiff  may  set  up  this  statu-  ship.     Karelsen  v.   Sun  Fire  Office 
tory  objection  in  his  reply  to  a  coun-  of  London,  45  Hun  (N.  Y.),  144. 
terclaim  interposed  by  the  defendant  See  notes  to  Forms  94  and  1770. 
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1832.  Allegation  that-  Defendant  was  a  Special  Partner.23 

[Under  N.  Y.  Partnership  Law,  §§  30-42.] 

Defendant  W.  X.  denies  that  he  was  at  any  time  a  part- 
ner of  the  firm  of  Y.  Z.  &  Co.  mentioned  in  the  complaint, 
except  as  hereinafter  alleged;  and  this  defendant  alleges 
that  the  firm  of  Y.  Z.  &  Co.  was  at  all  times  referred  to  in 
the  complaint,  and  is,  a  limited  co-partnership  duly  formed 
under  the  laws  of  the  State  of  New  York,  wherein  Y.  Z. 
Was  and  is  the  general  partner,  and  this  defendant  W.  X.  was 
and  is  the  special  partner,  and  upon  information  and  belief 
defendant  alleges  that  if  the  note  referred  to  in  the 
paragraph  of  the  complaint  was  ever  made,  the  same  was 
made  by  and  was  the  act  and  obligation  of  said  limited 
partnership.24 

1833.  By  Municipal  Corporation;  Failure  to  Present  Claim 
for  adjustment.26 

Defendant  alleges  that  at  no  time  prior  to  the  commence- 
ment of  this  action  was  the  claim  set  forth  in  the  complaint 
presented  to  the  [comptroller]  of  the  defendant,  nor  has  said 
[comptroller]  neglected  for  days  after  any  presenta- 

tion thereof  to  him  to  pay  the  said  claim. 

23  From  answers  in  Hartford  Nat.  M  It  is  generally  held,  under  stat- 
Bank  v.  Beinecke,  15  App.  Div.  474,  utes  providing  that  no  action  can  be 
44  N.  Y.  Supp.  486;  Buck  v.  Alley,  brought  against  the  municipality 
143  N.  Y.  488,  1  N.  Y.  Anno.  Cas."  until  so  many  days  after  the  presen- 
370,  and  Sharp  'v.  Hutchinson,  100  tation,  etc.,  that  these  provisions  are 
N.  Y.  533.  In  these  cases  the  special  in  the  nature  of  conditions  prece- 
partners  were  made  defendants  under  dent,  and  the  complaint  is  demur- 
general  allegations  in  the  usual  form  rable  if  plaintiff  fails  to  show  com- 
that  they  were  co-partners  with  pliance  therewith.  See  vol.  I,  Form 
the  other  defendants.  58,   page    64,   and    notes.     In  such 

In  suing  a  special  or  limited  part-  jurisdictions   it    will,    of   course,    be 

nership  the  special  partners  should  improper  to  affirmatively  plead  non- 

not  be  joined  as  defendants.    N.  Y.  compliance,   as  in  above  form;  the 

Partnership  Law,  §  38.  issue  must  be  raised  by  a  denial  of 

24  Plaintiff  may  be  required  to  the  plaintiff's  allegation  of  present- 
reply    to    this    defense.      Hartford  ment. 

Nat.  Bank  v.  Beinecke,  supra. 
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1854.  Violation  of  statute;  use  by  plaintiff  of  fictitious  firm  name  2263 

1855.  Use  by  plaintiff  of  assumed  name  or  designation  in  carry- 

ing on  business 2264 

1856.  Fraud  in  procuring  agreement 2264 

1857.  Duress,  by  imprisonment 2265 

1858.  The  same,  by  threats , 2265 

1859.  The  same,  by  threats  of  prosecution  for  crime  and  securing 

the  instrument  sued  on  to  compound  the  felony ..." 2266 

1860.  Agreement  against  public  policy,  in  consideration  of  giving 

•  evidence 2267 

1861.  The  same,  contract  tending  to  create  monopoly 2267 

1862.  The  same,  another  form 2267 

2253 


2254  Abbott's  Forms  of  Pleading 

PAGE 

1863.  The  same,  that,  contract  provisions  amounted  to  imposing  a 

penalty  and  not  for  liquidated  damages 2268 

1864.  The  same,  that  contract  was  for  corrupt  purpose  of  influenc- 

ing legislation 2268 

1865.  The  same,  that  plaintiff  corruptly  influenced  defendant's 

agent  or  employee  to  make  the  contract 2268 

1866.  Statute  of  Frauds;  agreement  relating  to  lands 2269 

1867.  The  same,  lease  for  more  than  a  year 2271 

1868.  The  same,  agreement  not  to  be  performed  within  one  year  2271 

1869.  The  same,  special  promise  to  answer  for  debt,  etc.,  of  another  2272 

1870.  The  same,  as  to  agreement  in  consideration  of  marriage 2273 

1871.  The  same,  sale  of  personal  property 2273 

1872.  The  same,  promise  to  pay  a  debt  discharged  in  bankruptcy  2273 

1873.  The  same,  statute  of  another  state 2274 

1874.  Ultra  vires  of  corporation 2274 

1875.  The  same,  another  form 2275 

1876.  Usury,  by  ante-dating  security 2277 

1877.  That  tax  on  transfer  of  stock  was  not  paid 2278 

I.  DENIALS. 

1834.  Specific  Denial  of  Making  of  Contract.1 

Defendant  denies  that  he  ever  promised  [or,  warranted,  or, 
agreed,  or,  covenanted — negativing  the  promise  as  alleged  and 
avoiding  a  negative  pregnant]. 

1835.  That  Officers  Acting  for  Corporation  had  no  Author- 
ity to  Execute  the  Contract.2 

Defendant  denies  that  it  ever  made  the  agreement  al- 

1  In  this,  as  in  other  cases,  if  the  of  the  making  of  the  contract,  de- 
allegations  of  the  complaint  include  fendant  may  show  that  his  agent 
immaterial  details,  i.  e.,  of  time,  was  not  authorized  to  make  the 
place,  etc.,  it  may  not  be  safe  to  agreement  for  him.  Milbank  v. 
deny  that  he  agreed  "as  alleged  in  Jones,  141  N.  Y.  340.  See  next  note, 
the  complaint."  In  such  a  case,  it  2This  defense  that  the  corpora- 
will  be  better  to  frame  the  specific  tion  had  never  contracted,  is  ad- 
denial  thus:  "Defendant  denies  that  missibie  under  a  denial  of  making 
he  ever  made  the  agreement  men-  the  contract.  Cath.  F.  M.  Soc.  v. 
tioned  in  the  complaint."  Oussani,  215  N.  Y.  1. 

See  extended  note  on  Denials  in  But  an  answer  alleging  that  if  the 

Chapter  LXXIII,   and  forms  given  defendant's  name  was  signed  by  any 

in  that  chapter.  person  to  any  paper  purporting  to 

Under  a  general  or  specific  denial  be   an   agreement   of   the   character 
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leged  in  the  complaint,  and  alleges  that  said  alleged  agree- 
ment was  executed  by  the  [direction  of  the  executive  com- 
mittee of  the  board  of  directors  of  the  defendant,  and  that 
such  executive  committee]  3  was  without  power  or  authority 
to  bind  defendant  thereto,  as  plaintiff  well  knew. 

1836.  Another  Form;   where   Corporate    Officer   did   not 
have  Authority.4 

Defendant  denies  that  it  entered  into  any  contract  with 
the  plaintiff,  and  alleges  that  on  ,  19     ,  plaintiff  and 

defendant's  Treasurer  executed  a  paper  purporting  to  be  a 
contract  between  the  plaintiff  and  the  defendant,  which 
paper  and  alleged  contract  was  executed  by  the  Treasurer 
of  the  defendant  without  the  express  or  implied  authority 
of  defendant,  or  its  Board  of  Directors,  and  said  paper  and 
alleged  contract  was  subject  to  approval  by  defendant,  and 
plaintiff  was  so  notified  ,  19     ,  and  said  paper  pur- 

-  porting  to  be  an  alleged  contract  between  the  plaintiff  and 
defendant  was  finally  disapproved  and  cancelled  on  , 

19  ,  by  defendant,  and  never  was  in  force  and  binding  upon 
the  defendant,  and  never  constituted  a  contract  between  the 
plaintiff  and  defendant. 

1837.  Denial  of  Signature  to  Contract. 

[Under  N.  Y.  Munic.  Court  Act,  §  92.] 

Defendant  denies  that  the  alleged  signature  of  defendant 
upon  the  instrument  set  forth  in  the  complaint  is  genuine, 
and  demands  that  the  genuineness  thereof  be  proved.5 

alleged,    it   was   so    signed    without  ware,    §  9.     Commercial  Wood,  etc., 

authority  and  was  not  defendant's  Co.   v.    Northampton   Portland   Ce- 

act,    is    good.      Sam    v.    Mohawk  ment  Co.,  190  N.  Y.  1. 

Clothing  Co.,   161   App.   Div.   539,  4From    Sturtevant    Co.    v.    Fire- 

146  N.  Y.  Supp.  567.  proof  Film  Co.,  216  N.  Y.  199. 

See,  also,  next  form.  6  A  denial  of  the  instrument  is  not 

!  The  contracting  party  is  charge-  sufficient  under  that  act  to  put  the 

able  with  notice  of  the  limitations  plaintiff  to  proof  of  the  signature. 

upon  the  authority  of  the  executive  Kirschner  v.  Millard,  97  Misc.  704, 

committee  of  a  corporation  as  regu-  162  N.  Y.  Supp.  296;  Ward  v.  Jew- 

lated  by  statute,  in  this  case  under  ish  Leader  Pub.  Co.,  95  Misc.  571, 

General  Corporation  Law  of  Dela-  159  N.  Y.  Supp.  762. 
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1838.  Repudiation  of  Contract  made  by  Agent. 

That  the  agreement  annexed  to  [or,  alleged  in]  the  com- 
plaint was  entered  into  by  defendant's  attorney  in  fact  on 
defendant's  behalf;  that  said  agreement  was  signed  by  said 
attorney  contrary  to  defendant's  instructions,  as  plaintiff 
well  knew;  that  as  soon  as  defendant  was  notified  that  said 
agreement  had  been  signed,  and  that  said  agreement  did 
not  contain  [state  particulars  in  which  it  was  contrary  to  in- 
structions], he  duly  notified  plaintiff  that  he  repudiated  the 
same,  and  then  offered  and  now  offers  and  agrees  to  return 
to  plaintiff  the  consideration  [if  any]  paid  by  reason  of  said 
agreement.6 

1839.  Specific  Denial  of  Deed.7 

Defendant  denies  that  he  ever  made  the  deed  alleged  in  the 
complaint? 

[Or,  more  specifically:]  Defendant  denies  that  he  ever  made 
or  delivered,  or  caused  or  authorized  to  be  made  or  delivered, 
to  the  defendant,  or  to  any  one  in  his  behalf,  the  deed  al- 
leged in  the  complaint. 

1840.  The  Same,  Another  Form. 

Denies  that  the  defendant  [or,  the  plaintiff]  at  any  time 
conveyed  to  the  plaintiff  [or,  defendant]  the  [equity  of  re- 
demption in]  the  premises  described  in  the  complaint,  or 
any  part  thereof,  as  therein  alleged.8 

1841.  Specific  Denial  of  Conditional  Execution  or  Delivery. 

Defendant  denies  that  the  said  promissory  note  [or,  deed, 
or  other  instrument]  was  executed  or  delivered  by  the-  plain- 

6  Sustained  against  demurrer  in  whereby  the  defendant  conveyed, 
Bastable  v.  Carroll,  116  App.  Div.  etc.,  as  involving  an  admission  of  the 
205,  101  N.  Y.  Supp.  637.  deed,  and  a  denial  of  the  effect  of  it, 

7  This  puts  in  issue  only  the  exe-  only. 

cution  and  delivery  of  the  deed.  But  if  the  complaint  alleged  "that 

8  This  form  might  be  objectionable  the  defendant  on,  etc.,  conveyed  to 
where  the  complaint  contained  an  al-  plaintiff  the  following  premises," 
legation   of   the  making  of   a   deed  this  denial  would  be  clearly  sufficient. 
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tiff  on  the  condition  or  understanding  as  alleged  in  the  com- 
plaint, and  defendant  alleges  that  the  same  was  executed 
and  delivered  by  plaintiff  absolutely  and  without  condition. 

1842.  Allegation  that  the  Delivery  was  in  Escrow.9 

I.  That  defendant  gave  the  deed  alleged  in  the  complaint 
[or,  other  writing  ]  in  order  to  secure  the  repayment  of 
dollars,  then  lent  by  the  plain-tiff  to  one  M.  N.;  and  denies 
that  he  delivered  said  deed  to  the  plaintiff  or  his  agent, 
and  on  the  contrary  alleges  that  he  delivered  said  deed  to 
one  0.  P.  in  escrow,  to  be  kept  by  him  upon  condition  [state 
what,  as]  that  if  the  said  M.  N.  should,  within 
months,  repay  said  sum  of  money  to  the  plaintiff  according 
to  his  agreement  so  to  do  then  made,  [or  secure  the  repay- 
ment of  same  by  a  mortgage  upon  certain  real  property 
belonging  to  him  at  ,  and  consisting  of— brief  de- 
scription], then  said  deed  should  be  immediately  returned 
to  the  defendant,  and  that  only  in  case  of  default  of  the  said 
M.  N.  so  repaying  [or  securing  the  repayment,  of]  the  said 
sum,  should  the  said  deed  of  this  defendant  stand  in  force, 
and  delivery  thereof  be  made  to  plaintiff. 

II.  That  within  the  time  agreed,  and  on  or  about  the 

day  of  ,  19     ,  said  M.  N.  duly  repaid  ot 

plaintiff  the  said  sum  of  dollars  [or,   secured  the 

repayment  of  the  said  sum  to  the  plaintiff  by  a  mortgage 
upon  said  real  property,  which  the  plaintiff  then  and  there 
accepted  as  such  security];  whereby  the  deed  of  the  de- 
fendant so  delivered  in  escrow  became  wholly  void. 

III.  Defendant  denies  that  he  delivered  said  deed  except 
as  hereinbefore  alleged. 

1843.  The  Same,  Another  Form.10 

I.  Defendant  denies  that  he  delivered  the  deed  in  the 

-■  "  Such  a  delivery  may  be  made  I0  Such  a  defense  as  is  here  indi- 
on  a  condition,  and  parol  proof  cated  ought  to  be  admitted  under  a 
thereof  may  be  given.  See  Niblock  mere  denial  of  delivery.  See,  gen- 
ii. Sprague,  200  X.   Y.  390.  erally,  Dietrech  v.  Drentel,  6  N.  Y. 
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complaint  described  to  plaintiff,  and  alleges  that  he  delivered 
said  deed  to  one  M.  N.,  to  be  by  him  kept  in  escrow,  and  to 
be  delivered  to  plaintiff  only  on  condition  that  plaintiff 
did  [state  what]. 

II.  That  plaintiff  has  never  [negative  performance],  but 
said  M.  N.,  without  any  authority  from  defendant,  gave 
said  deed  to  plaintiff,  and  said  deed  is  the  same  under  which 
plaintiff  claims  title. 

1844.  Specific  Denial  of  Indebtedness.11 

Defendant  denies  that  he  ever  was  or  now  is  indebted  to 
plaintiff  in  the  sum  of  dollars,  as  alleged  in  the  com- 

plaint, or  in  any  amount  whatever. 

1845.  The  Same,  Admitting  Part.12 

Defendant  admits  that  he  owes  the  plaintiff 
dollars,  part  of  the  sum  of  dollars  demanded  in  the 

complaint,  and  consents  that  the  plaintiff  have  judgment 
therefor;  but  as  to  the  residue  of  said  sum  he  denies  that  he 
ever  was  or  now  is  so  indebted. 


jState  Rep.  528;  Manning  v.  Winter,  are  set  forth  in  the  complaint,  they 

7  Hun  (N.  Y.),  482;  Claffy  v.  O'Brien,  must  be  denied,  and  a  denial  of  the 

32  N.  Y.  State  Rep.  54;  Fisher  v.  indebtedness  without  a  denial  of  these 

Hamilton,  48  Ind.  239.  facts  is  insufficient.     Miller  v.  Mey- 

11  This  form,  and  the  following,  are  erhoff,  79  App.  Div.  532,  81  N.  Y. 

good  only   where   the   complaint   is  Supp.    234;    Drake    v.    Cockroft,    1 

equally    general,    alleging   indebted-  Abb.   Pr.    (N.   Y.)   431.     See,   also, 

ness,    instead    of    setting   forth   the  Pierson   v.   Cooley,    1    N.    Y.   Code 

facts.     See  Weinhauer  v.  Morrison,  Rep.  91;  Morrow  v.  Congan,  3  Abb. 

49  Hun,  498,   2   N.   Y.  Supp.   544.  Pr.  (N.  Y.)  328. 
If  the  facts  raising  the  indebtedness  12  See  note  to  preceding  form. 
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II.  INVALIDITY  OF  THE  CONTRACT  SUED  ON.13 

1846.  That  the  Contract  was  a  Cover  for  a  Wager.14 
I.  That  at  the  time  of  the  alleged  contract  the  defendant 


13  The  following  general  rules  may 
be  stated,  touching  defenses  based  on 
the  unenforcible  character  of  the 
contract  sued  on: 

(1)  If  the  contract  be  illegal, 
whether  at  common  law  or  by  stat- 
ute, and  its  illegal  character  appears 
on  the  face  of  the  complaint,  or 
necessarily  appears  on  plaintiff's  own 
case,  the  defendant  may  raise  the 
objection  without  specially  pleading 
it.  Clifford  v.  Hughes,  139  App.  Div. 
730,  124  N.  Y.  Supp.  478;  Laudes  v. 
Hart,  131  App.  Div.  6,  115  N.  Y. 
Supp.  337;  Auerbach  v.  Currie,  119 
App.  Div.  175,  104  N.  Y.  Supp.  233; 
Drake  v.  Lauer,  93  App.  Div.  86,  86 
N.  Y.  Supp.  986,  aff'd  182  N.  Y. 
533;  Northn.  Salt  Co.  v.  Electrolytic 
Alkali  Co.  (1913),  3  K.  B.  422;  Os- 
canyan  v.  Arms  Co.,  103  U.  S.  261; 
Cary  v.  Western  Un.  Tel.  Co.,  47 
Hun,  610,  20  Abb.  N.  C.  (N.  Y.)  333, 
and  cases  cited  in  extended  note, 
thereto  appended,  on  what  may  be 
proven  under  a  general  denial. 

If  a  contract  as  established  is 
against  public  policy  the  court, 
sua  sponie,  will  refuse  to  enforce  it, 
and  the  parties  will  not  be  permitted 
to  waive  its  illegality.  Cordon  v. 
Marsh,  97  Misc.  506, 161  N.  Y.  Supp. 
819;  Barry  v.  Mulhall,  162  App.  Div. 
749,  147  N.  Y.  Supp.  996;  Sprague 
v.  Webb,  168  App.  Div.  292,  153 
N.  Y.  Supp.  1020. 

(2)  If,  however,  the  illegal  char- 
acter of  the  contract  does  not  so 
appear,  defendant,  under  a  mere 
denial  of  the  contract,  is  not  per- 
mitted to  present  other  facts  which 
will  establish  its  invalidity;  such  ad- 
ditional   facts    must    be    pleaded. 


Cooley  v.  City  of  N.  Y.,  85  App.  Div. 
107,  82  N.  Y.  Supp.  1067;  Molloy 
v.  Village  of  Briarcliff  Manor,  217 
N.  Y.  577;  Dingeldein  v.  Third  Ave. 
R.  R.  Co.,  37  N.  Y.  575;  Goodwin 
v.  Mass.  Mut.  Life  Ins.  Co.,  73  id. 
480;  Honegger  v.  Wettstein,  94  id. 
252;  Milbank  v.  Jones,  127  id.  370. 

After  the  answer  sets  forth  the 
purpose  and  intent  and  effect  of  a 
contract,  from  which  it  is  apparent 
that  it  offends  against  public  policy, 
it  is  not  necessary  for  the  answer  to 
go  further  and  characterize  the  con- 
tract as  illegal.  See  Coverly  v. 
Terminal  Warehouse  Co.,  85  App. 
Div.  488,  83  N.  Y.  Supp.  369,  aff'd 
178  N.  Y.  602. 

(3)  If  the  contract  is  unenforcible 
on  some  other  ground  than  its  illegal- 
ity, e.  g.,  because  within  the  provision 
of  the  Statute  of  Frauds  and  not 
evidenced  by  a  writing,  the  facts 
raising  the  defense  must  be  set  up 
in  the  answer.  Under  a  mere  denial 
of  the  contract,  the  objection  cannot 
be  raised,  although  the  facts  support- 
ing it  may  appear  on  the  plaintiff's 
case.  Crane  v.  Powell,  139  N.  Y. 
379;  Graff  am  v.  Pierce,  143  Mass. 
386;  Lawrence  v.  Chase,  54  Me.  196; 
Burnside  v.  Matthews,  54  N.  Y. 
78;  Stevens  v.  Bostwick,  2  Hun  (N. 
Y.),  423;  Lefler  v.  Field,  52  N.  Y.  621. 

Forms  are  given  under  answers  in 
various  particular  actions,  showing 
illegality  on  various  grounds.  Vide, 
Forms  2013-15  under  Bills  and  Notes, 
setting  forth  illegality  of  considera- 
tion, etc.  See,  generally,  references 
in  the  Index  under  title  Illegality. 

14  This  form  is  sustained  by  Cas- 
sard  v.  Hinman,  1  Bosw.  (N.  Y.)  207. 
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was  not  a  dealer  in  the  merchandise  mentioned  therein,  nor 
had  he  possession  or  control  of  any  thereof. 

II.  That  it  was  the  intent  of  the  parties  not  to  make  any 
actual  sale  or  delivery  thereof,  but  at  maturity  of  the  said 
contract  that  the  difference  between  the  market  value  and 
the  contract  price  should  be  paid  by  one  party  to  the, other. 

III.  That  the  market  price  of  such  merchandise  at  the 
maturity  of  the  contract  was,  at  the  time  of  making  the  con- 
tract, contingent  and  uncertain;  and  the  contract  was  a  mere 
wager  on  the  future  market  price  thereof  and  contrary  to 
the  statute.15 

1847.  That  the  Debt  was  for  Money  Lost  at  Play.16 

I.  That  the  defendant  and  the  plaintiff  played  together 
at  a  game  of  chance  [at  cards,  called  poker],  for  stakes,  upon, 
credit,  and  not  for  ready  money;  and  at  said  gaming  the 
plaintiff  won  dollars  of  the  defendant  by  betting 
upon  the  chance  of  the  game,  which  defendant  did  not  pay. 

II.  That  thereafter  the  defendant  gave  the  plaintiff  the 
note  mentioned  in  the  complaint  for  said  money  so  staked 
and  lost. 

1848.  That  the  Contract  Sued  on  is  a  Foreign  One,  Void 
by  the  Law  of  the  Place.17 

I.  That  the  [contract]  alleged  in  the  complaint  was  made 

Where  the  intent  to  do  an  act  which  edent  for  pleading  a  "bucket  shop'7 

the  statute  prohibits  is  averred,  it  is  transaction. 

not  necessary  to  aver  an  intent  to  16  Under  N.  Y.  Penal  Law,  §§990, 

evade  the  statute.    Id.  995. 

The  illegality  of  the  contract  can-  For  another  precedent  for  the  al- 

not  be  shown  by  defendant  under  a  legation  of  the  transaction,  see  Form 

general  'denial.     The  facts  establish-  158,  page  162. 

ing  such  illegality  must,  in  all  cases,  For  allegation  of  a  wager  upon  a 

be  affirmatively  pleaded  unless  they  contingent   event,  see   vol.    I,    ante, 

appear  on  the  face  of  the  complaint,  p.  161,  Form  157. 

or  are  necessarily  disclosed  by  the  "  Where  the   cause  of  action  al- 

plaintiff    in    establishing    his    prima  leged  in  the  complaint  is  a  contract 

fade  case.    See  preceding  note.  made  in  a  foreign  State,  and  such  a 

15  See  Form  203  for  another  prec-  contract  is  void  by  the  laws  of  the 
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without  this  State,  and  in  the  State  of  [or,  in  the — 

foreign  country],  where  the  defendant  was  then  domiciled. 
II.  That  by  an  act  of  the  legislature  of  said  State,  entitled, 
An  act,  etc.,  passed  on,  etc.,  it  is  enacted  that  [here  set  forth 
the  law  relied  on,  and  if  there  be  exceptions,  add  allegations 
showing  that  the  contract  is  not  within  them]. 

1849.  Action  for  Purchase  Price  of,  or  upon  Security  for, 
Liquors  Sold  in  Saloon  on  Credit.18 

I.  That  the  only  consideration  for  said  [note]  was  the  sale 
on  credit  of  strong  or  spirituous  liquors,  [or,  wine,  or,  ale,  or, 
beer]  sold  by  said  [payee],  to  said  defendant  in  the  town  of 

,  and  county  of  ,  and  to  be  drunk  on  the 

premises  where  the  same  was  sold  to  defendant. 

II.  [//  plaintiff  is  not  the  payee,  may  add:]  That  the  said 
[note]  was  transferred  to  the  plaintiff  after  it  was  due,  and 
without  consideration,  and  after  he  had  the  full  notice  of 
the  foregoing  facts. 

1850.  Infancy  of  Defendant. 

That,  at  the  time  of  making  the  alleged  contract  [and  of 
the  delivery  of  the  goods,  or,  other  consideration]  set  forth  in 
the  complaint,  defendant  was  under  the  age  of  twenty-one 
years,  to  wit,  years  of,  age,  and  that  said  contract  is 
null  and  void  by  reason  of  the  infancy  of  the  defendant  at 
the  time  of  the  making  thereof.  [//  defendant  has  since 
become  of  age:  that  promptly  on  attaining  his  majority  the 
defendant  by  notice  duly  served  upon  the  plaintiff  dis- 
affirmed said  alleged  contract,  and  offered  to  return  the 
said — goods — ].  

State  in  which  it  is  alleged- to  have  1433-1438,     complaints    to    enforce 

been  made,  the  proper  mode  of  tak-  a  liability   arising    under  a  foreign 

ing   advantage   of   the   law   of  such  statute,  and  notes  appended, 
foreign  State  is  by  answer,  and  not.         I8  Under  N.  Y.  Liquor  Tax  Law, 

by  demurrer.     Humphrey  v.   Cham-  §  34. 

berlain,  1  Code  R.  (N.  S.)  387.    The  A   promissory  note  is  a  security 

foreign   statute   must   of   course   be  within     the     statute.       Wagner     v. 

specially   set   forth   as   a   matter   of  Scherer,  89  App.  Div.  202,  85  N.  Y. 

fact.     See  Forms   1296-1300,   pages  Supp.    894. 
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1851.  Coverture  of  the  Defendant. 

That,  at  the  time  of  the  making  of  the  supposed  [contact] 
alleged  in  the  complaint,  this  defendant  was  [and  still  is] 
the  wife  of  one  M.  N.19 

1862.  Insanity  of  Promissor.20 

That  at  the  time  of  the  making  of  the  alleged  promise  [or, 
agreement,  or,  of  the  executing  of  the  alleged  deed]  as  al- 
leged in  the  complaint,  [if  the  same  was  in  fact  ever  made,] 
defendant  [or,  M.  N.]  was  of  unsound  mind,  and  was  wholly 
and  absolutely  incompetent  to  comprehend  and  under- 
stand the  nature  of  the  transaction,  and  was  thereby  ren- 
dered incapable  of  making  the  said  [as  plaintiff  then 
well  knew].21 

1853.  Incompetency  of  Promissor. 

That  [the  maker  of  the  note]  prior  to  and  at  the  time  of  the 
alleged  making  and  delivery  of  the  [note]  alleged  in  the  com- 
plaint was  addicted  to  the  use  of  intoxicating  liquors  and 
alcoholic  drinks  to  such  an  excess  as  to  make  him  mentally 
incompetent  and  irresponsible  for  his  actions;  [that  at- the 
time  the  said  note  was  executed  he  was  suffering  from  a 
disease  known  as  delirium  tremens,  caused  by  the  excessive 
use  of  intoxicating  liquors  and  alcoholic  drinks]  and  that  by 
reason  of  [such  disease  and]  the  mental  impairment  conse- 
quent upon  such  excessive  use  of  liquor  thereof,  he  was 

19  This  defense  is  not  available  Div.  643,  102  N.  Y.  Supp.  549; 
under  a  denial  of  the  contract.  Aldrich  v.  Bailey,  132  N.  Y.  85; 
Stevens  v.  Bostwick,  2  Hun  (N.  Y.),  Wurster  v.  Armfield,  175  N.  Y.  256; 
423;  Smith  v.  Dunning,  61  N.  Y.  Biggs  v..  Am.  Tract.  Soc,  84  N.  Y. 
249;  Rowe  v.  Comley,  2  N.  Y.  Civ.  330;  Lawrence  v.  Willis,  75  N.  Car. 
Pro.  424.  471. 

Enabling  statutes,  in  many  States,  21  Upon    proof    of    insanity,    the 

including    New    York,     make    this  burden   is   then   imposed   upon   the 

defense  unavailable.     See  notes  on  other   party   to   establish   his   good 

pp.  90-91,  vol.  I.  faith  and  ignorance  of  such  mental 

20  As  to  the  sufficiency  of  this  al-  condition.  Merritt  v.  Merritt,  43 
legation,  see  Pritz  v.  Jones,  117  App.  App.  Div.  68,  59  N.  Y.  Supp.  357. 
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mentally  incompetent  and  was  incapable  of  executing  or 
making  the  [note]  as  alleged  in  the  complaint  herein.22 

1854.  Violation  of  Statute; 2**  Use  by  Plaintiff  of . Fictitious 
Firm  Name.23 
[Under  New  York  Penal  Law,  §  924.] 

I.  That  at  all  the  times  mentioned  in  the  complaint, 
plaintiff  [or,  the  said  M.  N.]  was  unlawfully  carrying  on 
business  under  the  name  *  of  "M.  N.  &  Co.;"  that  said  firm 
name  was  fictitious  and  illegal,  in  that  the  designation  "& 
Co."  did  not  represent  an  actual  partner,24  and  that  plain- 
tiff was  thereby  guilty  of  a  misdemeanor  under  §  924  of 
the  Penal  Law. 

II.  That  defendant  believed  that  the  said  designation 
represented  an  actual  partner,  and  relied  thereupon  in  mak- 
ing the  agreement  alleged  in  the  complaint,  and  was  thereby 
[allege  facts  showing  injury].25 


22  From  Mulligan  v.  Linski,  156 
App.  Div.  35,  140  N.  Y.  Supp.  835; 
see,  also,  Richie  v.  Shepard,  158 
App.  Div.  192,  143  N.  Y.  Supp.  19. 

220  An  action  will  not  lie  to  recover 
compensation  for  doing  an  act  which 
is  made  a  misdemeanor  by  statute. 
Engel  v.  Gerstenfeld,  102  Misc.  97, 
and  cases  cited. 

23  Such  a  defense  must  be  af- 
firmatively pleaded  and  cannot  be 
raised  under  a  denial.  O'Toole  v. 
Garvin,  1  Hun  (N.  Y.),  92;  Stod- 
dard v.  Key,  62  How.  Pr.  (N.  Y.) 
137.  For  a  form  of  answer  alleging 
the  use  of  a  fictitious  name,  when 
there  is  no  partner  of  such  name  and 
no  right  to  continue  the  name  of  a 
former  partnership,  see  Lunt  v. 
Lunt,  8  Abb.  N.  C.  (N.  Y.)  76. 

24  Defendant  need  not  negative 
the  exceptions  provided  by  the 
statute.  Jenner  v.  Shope,  205  N.  Y. 
66. 

26  An  averment  showing  that  de-" 


fendant  has  relied  upon  the  fictitious 
name,  to  his  injury,  is  necessary 
under  the  interpretation  of  the  ex- 
isting statute.  The  statute  does  not 
work  a  forfeiture  or  raise  a  disability. 
McArdle  v.  Thames  Iron  Works, 
96  App.  .Div.  139,  89  N.  Y.  Supp. 
485;  Sinnott  v.  German- Am.  Bank, 
164  N.  Y.  386;  Black  v.  N.  Y.  Life 
Ins.  Co.,  70  Misc.  532,  127  N.  Y. 
Supp.  409;  Gay  v.  Siebold,  97  N.  Y. 
472;  Taylor  v.  Bell  &  Bogart  Soap 
Co.,  18  App.  Div.  175,  45  N.  Y. 
Supp.  939;  McLean  v.  Wohltjen,  25 
Misc.  742,  55  N.  Y.  Supp.  632. 

In  Jenner  v.  Shope,  205  N.  Y.  66, 
the  defendant  had  agreed  to  pur- 
chase from  plaintiff  the  right  to  con- 
tinue the  fictitious  firm  name;  it 
was  held  that  plaintiff  could  not  re- 
cover on  the  agreement. 

A  violation  of  the  statute  cannot 
be  invoked  to  make  an  executed 
contract  voidable,  where  rights  of 
third  persons  have  intervened.    Sin- 
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1855.  Use  by  Plaintiff  of  Assumed  Name  or  Designation  in 
Carrying  on  Business.26 

[Under  N.  Y.  Penal  Law,  §  440.] 

[As  in  Form  1854  to  *,  continuing:]  or  style  of  [Lambert 
Dairy  Company];  that  plaintiff  had  not  theretofore,  or  at 
any  time,  filed  in  the  office  of  the  clerk  of  the  county  of 
,  wherein  he  conducted  and  transacted  business 
under  such  name,  a  certificate  setting  forth  the  name  under 
which  said  business  was  or  was  to  be  conducted,  and  plain- 
tiff's name  and  address,  as  conducting  the  same,  as  required 
by  §  440  of  the  Penal  Law  of  the  State  of  New  York. 

1856.  Fraud  in  Procuring  Agreement.27 

[As  a  counterclaim :]  2S 

nott  v.  German-Am.  Bank,  164  N.  Y. 
386. 

26  See  notes  to  Form  1854. 
An    action    for    a    libel    directed 

against  the  assumed  name  cannot  be 
maintained  when  no  certificate  was 
filed.  Williams  „.  N.  Y.  Herald  Co., 
165  App.  Div.  529,  150  N.  Y.  Supp. 
838. 

27  At  common  law  fraud  is  no  de- 
fense to  a  written  instrument  unless 
it  relates  to  the  execution  of  the 
instrument;  but  the  present  Code 
system  permits  fraud  in  procuring 
the  agreement  from  defendant  to  be 
interposed  as  an  equitable  defense. 
See  N.  Y.  Code  Civ.  Pro.,  §  507. 

Under  a  denial  of  the  making  or 
delivery  of  the  instrument,  the  fraud 
that  is  a  defense  at  common  law  may 
be  established,  e.  g.,  where  defendant 
wrote  his  name  on  a  blank  paper  and 
plaintiff  fraudulently  wrote  a  note 
over  it.  Sawyer  v.  Warner,  15  Barb. 
(N.  Y.)  282.  See,  also,  Corby  v. 
Weddle,  57  Mo.  452.  See  com- 
plaints for  equitable  relief  against 
fraud,  and   note    8  to    Form    1571. 

But  fraud  in  equity,  entitling  de- 
fendant to  rescission  or  cancellation 


must  be  affirmatively  pleaded.  See 
Van  Dewater  v.  Gear,  21  App.  Div. 
201,  47  N.  Y.  Supp.  503. 

In  stating  the  facts  upon  which 
defendant  relies  as  constituting  the 
fraud  entitling  him  to  a  cancellation 
of  the  instrument,  the  same  rules  ap- 
ply as  when  he  sues  as  plaintiff  for  sim- 
ilar relief;  therefore,  all  the  elements 
of  fraud,  as  stated  in  the  chapter  of 
Complaints  in  Actions  for  Rescis- 
sion or  Cancellation  for  Fraud 
and  Deceit,  Forms  1174,  el  seq., 
must  appear  (Robinson  v.  Vaughan, 
49  App.  Div.  170,  63  N.  Y.  Supp. 
197;  Lefler  v.  Field,  52  N.  Y.  621; 
Hilsen  v.  Libby,  44  N.  Y.  Super.  Ct. 
12),  and  defendant  should  in  a  proper 
case  aver  and  show  that  he  has  done 
all  in  his  power  to  restore  plaintiff  to 
his  former  position.  Sinclair  v.  Neill, 
1  Hun  (N.  Y.),  80,  and  see  note  39 
to  Form  1159.  Should  plaintiff  choose 
to  ask  for  a  bill  of  particulars  of  the 
fraud  and  misrepresentation,  he  if 
clearly  entitled  to  it  if  not  dis- 
closed in  the  complaint.  Claflin  Co. 
v.  Knapp,  60  App.  Div.  9,  69  N.  Y. 
Supp.  665. 

28  These  facts   constitute   an  equi- 
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I.  That  the  agreement  mentioned  in  the  complaint  was 
obtained  from  the  defendant  by  the  plaintiff  [and  others  in 
collusion  with  him]  by  fraud  and  misrepresentation,  as 
follows:  [here  allege  the  facts  constituting  the  fraud  as  they 
should  be  alleged  in  a  complaint  for  damages  for  the  fraud,  or 
to  have  the  instrument  cancelled].29 

Wherefore,  the  defendant  demands  that  the  said  agree- 
ment be  adjudged  void,  and  the  same  cancelled;  that  the 
plaintiff's  complaint  be  dismissed,  and  that  defendant  have 
such  other  and  further  relief  as  may  be  just,  with  costs  of 
the  action. 

1857.  Duress;  by  Imprisonment.30 

That  the  defendant,  at  the  time  of  the  making  of  the 
alleged  [contract],  was  imprisoned  by  the  plaintiff  [and  others 
in  collusion  with  him],  and  then  and  there  detained  until, 
under  and  by  reason  of  the  force  and  duress  of  said  imprison- 
ment, the  defendant  made  and  delivered  the  same. 

1858.  Duress  by  Threats. 

That  the  [instrument]  in  the  complaint  mentioned  was 
obtained  from  the  defendant  by  the  plaintiff  31  [and  others 

table   counterclaim,  and   should    be  Lord  v.  Lindsay,   18  Hun   (N.  Y.), 

pleaded  as  a  counterclaim  if  defendant  484;    Sternback    v.    Friedman,    23 

demands  judgment  of  rescission  and  Misc.  173,  50  N.  Y.  Supp.  1025. 

cancellation.     Powell  v.   Linde  Co.,  But  plaintiff    has    the  burden  of 

49  App.  Div.  286,  64  N.  Y.  Supp.  153.  proof   on   the    question   whether   or 

Where  defendant  asks  for  a  rescis-  not  the  agreement  was  obtained  by 

sion  it  is  not  necessary  that  he  show  duress.    Murray  v.  Norwood,  192  N. 

that   he   surrendered   or   offered   to  Y.  172. 

surrender  'the    agreement    and    his  It  is  insufficient  to  allege  that  the 

rights  thereunder;  it  is  enough  that  contract  was  "executed  by  defend- 

he  offer  in  his  answer  so  to  do.    Id.  ant  under  duress  exerted  against  the 

29 To  merely  allege  that  "defend-  defendant    by    the    plaintiff;"    the 

ant's  signature  to  the  contract  was  facts   showing   duress,  must    be    al- 

procured  by  fraud  is  wholly  insuf-  leged.    McCormack  v.   McCormack, 

ficient  to  raise  the  issue.     McCor-  127  App.  Div.  406,  111  N.  Y.  Supp. 

mack  v.  McCormack,  127  App.  Div.  563. 

406,  111  N.  Y.  Supp.  563.  See,  also,  the  form  following. 

30  The  defense  of  duress  is  an  af-  31  The  plaintiff  should  be  shown  to 

firmative  one,  and  must  be  pleaded,  have  actually  participated  in  the  du- 
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in  collusion  with  him]  by  duress  of  the  defendant 32 
[state  how,  as:]  in  threatening  the  defendant  with  [state 
what];33  in  consequence  of  which,  and  in  fear  and  appre- 
hension thereof,  the  defendant  executed  and  delivered  the 
said  [instrument].3* 
Wherefore  [etc.,  as  in  Form  1856]. 

1859.  The   Same,  That  the   Instrument  was   Given  to 
Compound  a  Felony.35 

I.  That  heretofore,  on,  etc.,  at,  etc.,  one  L.  M.,  the  [son] 
of  said  defendant,  had  feloniously  [here  designate  the  crime, — 
e.  g.,  thus, — ]  stolen,  taken,  and  carried  away  a  horse,  the 
property  of  the  plaintiff. 

II.  That  the  defendant,  in  order  to  compound  and  settle 
said  felony,  and  upon  the  demand  of  plaintiff  that  he  should 
do  so  for  that  purpose,  gave  the  [note]  alleged  in  the  com- 
plaint; in  consideration  of  which,  the  plaintiff  agreed  to  and 
did  desist  from  prosecuting  upon  said  felony,  as  he  had  there- 
tofore threatened  to  do.36 

III.  That  there  was  no  other  consideration  for  said  [note]. 

ress,  or  to  be  in  privity  with  the  par-  merely  sets  up  that  the  bond  in  suit 
ticipators.  Conn.  Life  Ins.  Co.  v.  was  invalid  because  given  and  ac- 
McCormick,  45  Cal.  5  80;  Line  v.  Bliz-  cepted  for  the  purpose  of  settling  a 
zard,  70  Ind.  23.  If  the  instrument  charge  of  embezzlement,  and  that  in 
-is  a  note  in  the  hands  of  another  consideration  therefor  the  embezzler 
than  the  payee,  defendant  should  was  relieved  of  all  liability  from  prose- 
charge  notice  to  plaintiff.  See  Do-  cution  for  such  crime.  Portner  v. 
little  v.  McCullough,  7  Ohio  St.  Kirschner,  169  Pa.  St.  472.  See,  also, 
299.  Moloney  v.  Nelson,  158  N.  Y.  351. 

32  The  right  to  avoid  the  contract  See  Form  1859  for  precedent  al- 
is  purely  personal  to  the  party  co-  leging  that  the  instrument  was  given 
erced.     Colon,  etc.,  Co.  v.  East  189th  to  compound  a  felony. 

St.,  etc.,  Co.,  141  App.  Div.  441,  126  35  From  answer  in  Catskill  Nat. 

N.  Y.  Supp.  426;  Robinson  v.  Gould,  Bank   v.    Lasher,    221    N.   Y.   672, 

11  Cush.  55.  aff'g  165  App.  Div.  548,  151  N.  Y. 

33  To  threaten  to  pursue  a  legal  Supp.  191. 

remedy  to  which  one  is  entitled  does  36  In  Portner  v.  Kirschner,  169  Pa. 

not    constitute    duress.      Lilienthal  St.  472,  the  court  held  an  answer  by 

v.   Bechtel  Brewing  Co.,    118   App.  defendant    sureties    on    a   bond   in- 

Div.  205, 102  N.  Y.  Supp.  1051.  sufficient    which    alleged    that    the 

34  An  answer  is  insufficient  which  bond   was   invalid    in   law   because 
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1860.  That  the  Agreement  was  Against  Public  Policy. 

[Set  forth  the  facts,  as:]  That  it  was  a  part  of  the  agree- 
ment between  plaintiff  and  defendant  that  defendant  should 
begin  an  action  or  actions  to  enforce  his  rights  in  the  patents 
mentioned  in  the  complaint,  and  that  plaintiff  should  be  a 
witness  for  the  defendant  in  such  actions,  and  testify  and 
give  evidence  in  defendant's  behalf  for  the  purpose  of  sus- 
taining such  patents;  that  such  agreement  on  plaintiff's 
part  was  the  only  consideration  for  defendant's  promise  as 
alleged  in  the  complaint,  and  was  against  public  policy  and 
void.37 

1861.  The   Same,  Contract  Void  as  Tending  to  Create 
Monopoly.38 

That  the  purpose  of  the  contract  alleged  in  the  complaint, 
and  for  the  alleged  violation  of  which  defendant  is  sought  by 
plaintiff  herein  to  be  subjected  to  a  recovery  for  damages, 
was  to  make  a  combination  to  control  the  market  of  [state], 
and  to  control  the  market  price  thereof,  and  to  increase 
the  then  prevailing  market  price  and  maintain  it  at  such 
increased  price;  that  by  reason  thereof  said  contract  is 
against  public  policy  as  tending  to  create  a  monopoly,  and 
is  void. 

1862.  The  Same,  Another  Form.39 

That  the  alleged  agreement  set  forth  in  the  complaint 
herein  is  void»as  against  public  policy,  for  the  reason  [state, 


given  and  accepted  for  the  purpose  inal    action.      See,    also,     Moloney 

of  settling  a  charge  of  embezzlement,  v.  Nelson,  158  N.  Y.  351. 

and   that   in   consideration   therefor  "See   Cowles  v.   Rochester  Fold- 

the   embezzler   was   relieved   of   all  ing  Box  Co.,  81  App.  Div.  414,  80 

liability   from   prosecution   for  such  N.  Y.   Supp.  811,   aff'd   179  N.  Y. 

crime,  but  did  not  allege  that  crim-  87;  Lyon  v.  Hussey,  82  Hun,  15,  31 

inal  proceedings  were  instituted  or  N.  Y.  Supp.  281. 

threatened,   or  that  the  bond  was  38See   Cummings  v.   Union   Blue 

asked  for  -the  purpose  of  relieving  Stone  Co.,  164  N.  Y.  401. 

the  embezzler  from  liability  to  crim-  39  From  Central  N.  Y.  Tel.,  etc., 

Co.  v.  Averill,  199  N.  Y-.  128. 
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as]  that  the  provisions  thereof  which  in  substance  purport  to 
confer  upon  the  plaintiff  the  exclusive  right  to  maintain  a 
telephone  system  and  furnish  telephone  service  in  the  de- 
fendant's hotel  tend  to  destroy  competition  in  the  telephone 
business  and  are  discriminatory  and  therefore  void  and  con- 
trary to  public  policy. 

1863.  The  Same,  That  Contract  Provision  Amounted  to  A 
Penalty  and  not  Liquidated  Damages. 

That  the  provision  of  the  agreement  set  forth  in  the  com- 
plaint is  null  and  void  and  of  no  effect  for  the  reason  that 
the  same  is  contrary  to  law,  and  contrary  to  public  policy, 
and,  because  of  the  terms  and  covenants  therein  contained, 
amounts  in  effect  to  a  forfeiture  or  penalty,  and  that  the  said 
provision  does  not  constitute  liquidated  damages.40 

1864.  The  Same,  That  Contract  was  for  Purpose  of  Cor- 
rupt Influencing  of  Legislation. 

That  the  agreement  in  the  complaint  alleged  (if  any  such 
were  made)  was  made  without  authority  of  the  defendant, 
and  was  illegal  and  unlawful  in  that  it  contemplated  and 
plaintiff  in  the  fulfillment  thereof  designed  and  intended 
the  improper  and  corrupt  use  of  money  [state  in  what  re- 
spect, as]  in  bribery  of  public  officials  for  the  securing  the 
adoption  by  municipalities  of  defendant's  system  of  filtering; 
that  any  services  rendered  by  plaintiff  for  defendant  were 
rendered  pursuant  to  such  unauthorized  and  illegal  agree- 
ment. 

1865.  The  Same,  That  Plaintiff  Corruptly  Influenced  De- 
fendant's Agent  or  Employee.41 

[Under  N.  Y.  Penal  Law,  §  439.] 

40  From  Fleisher  v.  Friob,  97  Misc.  executory  or  executed,  and  the  seller 
343,  161  N.  Y.  Supp.  940.  may   recover '  no   part   of   the   pur- 

41  Since  the  statute  makes  such  chase  price  notwithstanding  the 
bribing  a  crime,  a  contract  induced  purchaser  has  retained  possession  of 
by  such  bribe  is  wholly  void,  whether  the    goods.     Sirkin    v.     Fourteenth 


Invalidity  of  Contract  2269 

That  plaintiff,  without  defendant's  knowledge  or  consent, 
and  pursuant  to  an  unlawful,  fraudulent  and  criminal  de- 
sign, and  for  the  purpose  of  influencing  the  purchase  of 
goods  by  the  defendant's  purchasing  agent,  one  M.  N.,  agreed 
to  pay  him  a  sum  of  money  equal  to  [five  per  cent]  of  the 
purchase  price  of  the  goods  which  might  be  ordered  by  said 
M.  N.  for  defendant;  that  the  orders  for  the  goods  described 
in  the  complaint  were  obtained  by  plaintiff  under  and  pursu- 
ant to  such  unlawful,  fraudulent  and  corrupt  and  criminal 
design  and  agreement;  that  after  said  goods  described  in  the 
complaint  were  ordered  by  said  M.  N.  and  delivered  to  de- 
fendant, plaintiff  pursuant  to  said  agreement  with  him  paid 
said  M.  N.  the  sum  of  dollars  without  other  con- 

sideration than  placing  the  order  for  said  goods  with  plaintiff, 
and  that  the  ordering  and  delivery  of  said  goods  and  the 
agreement  and  the  arrangement  to  pay  said  M.  N.  therefor 
and  such  payment  were  part  of  an  entire  transaction  which 
was  against  public  policy,  illegal,  void,  and  contrary  to  sec- 
tion 439  of  the  Penal  Law. 

1866.  Statute  of  Frauds  ;42  Agreement  Relating  to  Lands.43 
[N.  Y.  Real  Property  Law,  §  242.] 

Street  Store,  124  App.  Div.  384,  108  damage  shown.     Hearn  v.   Sehuch- 

N.  Y.  Supp.  830.     Statute  applied  man,  80  Misc.  311,  141  N.  Y.  Supp. 

to   an  action  to  recover  for  work,  242,  aff'd  157  App.  Div.  926. 
labor   and   services,    in   Bolotkin   v.  42  In  pleading  the  Statute  of  Frauds, 

Jefferson,  98  Misc.  603,   162  N.  Y.  an   express   reference   to   it,    by   its 

Supp.  59.  title  or  otherwise,  is  not  necessary. 

If  the  employer  sues  he  can  only  It  is  sufficient  to  set  forth  the  facts 

recover  to  the  extent  of  his  actual  which   render    its   provisions   appli- 

43 1  consider  this  portion  of  the  ing,  if  so  required  by  the  defendant's 

former  so-called  Statute  of  Frauds  denial  of  the   allegation.     See  Hill* 

outside  of  the  rule  as  announced  in  v.  Warsawski^  93  App.  Div.  198,  87 

Crane  a.  Powell,  supra.    No  interest  N.  Y.  Supp.  551.     Contra,  without 

in  real  property  within   §242  of  the  apparently   considering  the   distinc- 

N.   Y.   Real  Property  Law  can  be  tion,    Geneva   Miir.    Spring   Co.    v. 

created  except  by  a  writing;  there-  Coursey,    45    App.    Div.    268,    61 

fore  it  would  seem  that  the  plaintiff  N.  Y.  Supp.  98;  Milholland  v.  Payne, 

who  asserts  such  creation  of  an  in-  159  App.  Div.  10,  143  N.  Y.  Supp. 

terest  must  needs  produce  the  writ-  1090. 
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cable.  Goelet  v.  Cowdrey,  1  Duer 
(N.  Y.),  132;  and  see  Shaw  v.  Tobias, 
3  N.  Y.  188. 

The  rule  is  settled  in  New  York, 
by  Crane  v.  Powell,  139  N.  Y.  379, 
30  Abb.  N.  C.  419  (with  note),  that 
the  defense  of  the  Statute  of  Frauds 
is  not  available  under  a  general  denial, 
where  the  complaint  does  not  show 
that  the  contract  sued  upon  was 
oral  and  alleges  a  contract  which  is, 
or  might  be,  within  the  statute. 
This  case  overrules  many  decisions 
of  lower  courts  to  the  contrary. 
The  rule  announced  by  this  decision 
has  been  subsequently  applied:  To 
a  contract  by  its  terms  not  to  be 
performed  within  a  year  (Crane  v. 
Powell,  supra;  Sanger  v.  French,  157 
N.  Y.  213;  Matthews  v.  Matthews, 
154  id.  288);  to  an  agreement  for 
the  sale  of  personal  property  (Irl- 
backer  v.  Roth,  25  App.  Div.  290,  49 
N.  Y.  Supp.  538);  in  consideration  of 
marriage  (Kramer  v.  Kramer,  90 
App.  Div.  176,  85  N.  Y.  Supp.  732, 
rev'd  on  ano.  ground,  181  N.  Y.  11) ; 
guaranty  (N.  Y.  Fireproof  Ten.  Assoc. 
v.  Stanley,  105  App.  Div.  432,  94 
N.  Y.  Supp.  160;  Honsinger  v. 
Mulford,  157  N.  Y.  674,  aff'g  90 
Hun,  589.) 

The  rule  has  no  application  to 
the  statute  applying  to  fraudulent 
conveyances,  which  because  of  its 
former  joinder  in  the  New  York 
Revised  Statutes  with  the  provisions 
of  the  Statute  of  Frauds,  has  been 
inaccurately  considered  a  part  of 
»  that  latter  statute.  Dearing  v. 
McKinnon  Dash,  etc.,  Co.,  165  N.  Y. 
78.  Or,  to  the  requirement  of  a 
writing  for  the  transfer  of  an  in- 
terest in  lands.    See  next  note. 

There  is  no  uniformity  in  the  de- 
cisions of  the  other  States  on  this 
matter.  For  a  collection  of  the  au- 
thorities in  the  various  jurisdictions, 


see  Abb.  Brief  on  PI.,  2d  ed.,  p. 
.1657. 

If  the  complaint  discloses  on  its 
face  that  the  agreement  is  oral,  and 
therefore  void  under  the  statute,  a  de- 
murrer will  lie,  or  the  defendant 
may  move  to  dismiss  at  the  opening 
of  the  trial  under  §  488,  Code  Civ. 
Pro.  Seamans  v.  Barenstein,  180 
N.  Y.  333;  Magee  v.  Fish,  175 
App.  Div.  125,  161  N.  Y.  Supp. 
1057. 

If  the  complaint  alleges  that  the 
agreement  was  in  writing  the  de- 
fendant under  a  denial  may  properly 
raise  the  objection  of  the  statute  if 
the  plaintiff's  proofs  show  that  the 
contract  was  oral.  Brauer  v.  Oceanic 
Steam  Nav.  Co.,  178  N.  Y.  339; 
Levin  v.  Dietz,  106  App.  Div.  208, 
94  N.  Y.  Supp.  419.  Nevertheless 
if  defendant  fails  to  object  to  oral 
evidence  of  the  agreement,  he  can- 
not urge  its  invalidity  on  appeal. 
Crough  v.  Nurge,  44  App.  Div.  19, 
60  N.  Y.  Supp.  395,  aff'd  168  N.  Y. 
657  (contract  for  sale  of  land). 

Plaintiff  may  demur  to  the  de- 
fense of  the  Statute  of  Frauds,  and 
in  this  way  raise  the  question  whether 
the  transaction  alleged  in  the  com- 
plaint is  within  the  requirements 
of  the  statute.  Brookline  Nat.  Bank 
v.  Moers,  19  App.  Div.  155,  45  N.  Y. 
Supp.  997. 

When  the  complaint  does  not  al- 
lege that  the  agreement  was  in  writ- 
ing, and  the  answer  pleads  the  stat- 
ute plaintiff  may  be  required  to  serve 
a  reply.  Guinzberg  v.  Joseph,  141 
App.  Div.  472,  136  N.  Y.  Supp.  324. 

This,  and  the  following  forms,  are 
drawn  in  conformity  with  the  pro- 
visions of  the  present  New  York  stat- 
utes; with  some  slight  changes  of 
terms,  the  Statute  of  Frauds  has 
been  enacted  in  the  various  States 
virtually  as  it  existed  in  England. 
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That  the  alleged  estate  or  interest  in  lands  [or,  trust  or 
trust  agreement]  set  forth  in  the  complaint  herein  was  not 
granted  or  created  [or,  declared]  by  any  deed  or  conveyance, 
or  other  instrument  in  writing,  subscribed  by  the  defendant,44 
or  by  any  lawful  agent  of  the  defendant  thereunto  lawfully 
authorized.45 

1867.  The  Same,  Lease  for  More  than  One  Year.46 

That  neither  the  defendant,  nor  any  person  by  him  law- 
fully authorized,  ever  made  or  signed  any  instrument  in 
writing  whereby  the  defendant  leased  said  premises,  or  any 
part  thereof,  to  the  plaintiff,  as  alleged  in  the  complaint. 

1868.  The  Same,  Agreement  not  to  be  Performed  within 
One  Year.47 

That  the  alleged  agreement,  set  forth  in  the  complaint,  by 
its  terms  was  not  to  be  performed  within  one  year  from  the 
making  thereof;  [or  if  not  correctly  alleged  in  the  complaint 
so  as  to  show  date  of  making, 48  or  character,  or  length  of  per- 

44  The  signature  may  be  made  by  after  plaintiff  admitted  that  the 
typewriter  or  rubber  stamp.  See  term  was  to  begin  May  1st.  Closson 
Landeker  v.  Co-op.  Building  Bank,  v.  Thompson  Pulp,  etc.,  Co.,  112 
71  Misc.  517,  130  N.  Y.  Supp.  780,  App.  Div.  273,  97  N.  Y.  Supp.  1113. 
and  cases  cited.  So,  where  the  complaint  alleged  a 

45  This  objection  is  not  available  hiring  "on  or  about  the  5th  of  Jan- 
to  a  vendee.  See  Quinto  v.  Alex-  uary "  until  "the  1st  of  January" 
ander,  123  App.  Div.  1,  107  N.  Y.  thereafter,  and  the  proof  showed  a 
Supp.  422;  Levin  v.  Dietz,  106  App.  hiring  on  the  prior  30th  of  De- 
Div.  208,  94  N.  Y.  Supp.  419.  cember,  to  commence  Jan.  8th  and 

Revocation    of    auctioneer's    au-  continue  to  the  following  Jan.  1st; 

thority  prior  to  making  of  the  memo.  held  that  there  was  a  failure  of  proof, 

of  sale.     Byrne  v.  Fremont  Realty  and  that  the  Statute  of  Frauds  did 

Co.,  120  App.  Div.  692,  105  N.  Y.  not  have  to  be  pleaded  in  order  that 

Supp.  838.  defendant    might    raise    this    objec- 

46  See  notes  to  preceding  form.  tion.    Fingar  v.  Caspary,  87  App.  Div. 

47  See  notes  to  Form  1866.  417,  84  N.  Y.  Supp.  410. 

48  Where  the  complaint  alleged  a  But  where  the  contract  was  al- 
luring "on  or  about  April  25th"  for  leged.  to  have  been  made  "on  or 
"one  year  from  that  date,"  held  about  Jan.  1st,  1902,  for  the  year 
that  the  objection  of  the  statute  was  1902,"  and  proof  was  offered  of  the 
available     under    a    general    denial  making  of  the  agreement  on  Dec. 
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formance:  Defendant  denies  that  he  employed  plaintiff  for 
the  term  of  ,  as  alleged  in  the  complaint,  and  alleges 

that  any  agreement  under  and  by  virtue  of  which  plaintiff 
was  and  remained  in  the  employ  of  the  defendant  was  not 
to  be  performed  within  one  year  from  the  making  thereof;]  49 
that  neither  said  agreement,  nor  any  note  or  memorandum 
thereof,  was  ever  made  in  writing  and  subscribed  by  the  de- 
fendant, or  by  his  lawful  agent. 

1869.  The  Same,  Special  Promise  to  Answer  for  Debt, 
etc.,  of  Another.60 

I.  That  the  promise  in  the  complaint  alleged  51  [if  answer 
also  contains  a  denial  of  the  making  of  the  promise,  may  add: 


31st,  held  that  the  statute  could  not 
be  raised  unless  pleaded.  Bennett 
v.  Mahler,  90  App.  Div.  22,  85  N.  Y. 
Supp.  669;  followed  under  substan- 
tially similar  facts  in  Kelley  v.  Smith 
Co.,  150  App.  Div.  428,  135  N.  Y. 
Supp.  16. 

See  note  51,  post. 

tl  Where  the  defense  does  not  con- 
tain any  denials  of  the  character  of 
the  agreement  as  set  forth  in  the 
complaint,  or  allege  any  different 
contract,  the  defendant's  allegation 
that  the  agreement  was  within  the 
Statute  of  Frauds  is  of  no  avail  if 
plaintiff's  allegations  of  the  charac- 
ter of  the  agreement  show  the  con- 
trary. The  R.  &  L.  Co.  v.  Metz,  165 
App.  Div.  533, 150  N.  Y.  Supp.  843, 
aff'd  215  N.  Y.  695;  Williamsburg 
etc.  Ins.  Co.  v.  Lichtenstein,  98  Misc. 
342,  164  N.  Y.  Supp.  345. 

60  This  defense  if  met  by  demurrer 
will  raise  the  question  whether  the 
agreement  as  set  forth  in  the  com- 
plaint was  in  fact  an  original  prom- 
ise. See  Brookline  Nat.  Bank  v. 
Moers,  19  App.  Div.  155,  45  N.  Y. 
Supp.  997;  Kleinman  v.  Auerbach, 
82  Misc.  436,  143  N.  Y.  Supp.  1033. 


So,  if  met  by  a  reply  which  merely 
alleges  that  the  promise  was  an 
original  one,  and  a  motion  for  judg- 
ment is  made  on  the  pleadings.  See 
Joseph  Beck  &  Sons  v.  Tynberg,  217 
N.  Y.  642. 

See,  generally,  the  notes  to  Form 
1866. 

61  The  defense  framed  in  this  form 
presents  the  question  whether  the 
contract  which  the  plaintiff  in  his 
complaint  alleges  was  made,  was  not 
in  writing  and  therefore  void.  A 
denial  of  the  plaintiff's  allegations, 
contained  in  the  answer  outside  of 
this  separate  defense,  is  not  avail- 
able. Brookline  Nat.  Bank  v.  Moers, 
supra. 

,  Of  course  plaintiff  can  only  recover 
upon  proof  of  the  contract  he  has 
alleged;  if  he  secures  an  amendment 
of  his  complaint  at  the  trial,  the  de- 
fendant would  have  a  right  to  meet 
such  an  amendment  by  answer.  Id. 
If,  therefore,  the  plaintiff  pleads  an 
agreement  not  within  the  statute, 
the  plea  of  the  statute  coupled  with 
a  denial  of  the  agreement  as  alleged, 
is  unnecessary. 
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if  any  such  promise  was  made]  is  a  special  promise  by  this 
defendant  to  answer  for  the  debt  [or,  default;  or,  miscarriage] 
of  another  person,  to  wit,  M.  N.,  in  said  complaint  men- 
tioned. 

II.  That  such  promise  was  not,  nor  was  any  note  or  memo- 
randum thereof,  made  in  writing,  or  subscribed  by  this  de- 
fendant, or  by  his  lawful  agent. 

1870.  The  Same,  Agreement  in   Consideration  of  Mar- 
riage.52 

That  the  alleged  agreement  [or,  promise;  or,  undertaking] 
set  forth  in  the  complaint  was  made  upon  consideration  of 
marriage;  that  neither  said  agreement,  nor  any  note  or 
memorandum  thereof,  was  ever  made  in  writing  and  sub- 
scribed by  the  defendant  or  by  his  lawful  agent. 

1871.  The  Same,  Sale  of  Personal  Property.63 
[Sustained  in  R.  &  L.  Co.  v.  Metz,  219  N.  Y.  556.] 
That  said  alleged  agreement  set  forth  in  the  complaint 

was  for  the  sale  of  goods  [or,  chattels,  or,  things  in  action] 
for  the  price  of  [more  than]  fifty  dollars;  that  neither  said 
agreement,  nor  any  note  or  memorandum  thereof,  was  ever 
made  in  writing,  and  subscribed  by  the  defendant,  who  is 
sought  to  be  charged  thereby,  or  by  his  lawful  agent;  nor 
did  the  defendant  at  the  time  of  the  alleged  sale  accept  or 
receive  any  part  of  such  goods  [or,  any  of  the  evidences  of 
such  things  in  action];  nor  did  the  defendant,  at  the  said 
time,  pay  any  part  of  the  purchase  money  for  said  goods. 

1872.  The  Same,  Promise  to  Pay  a  Debt  Discharged  in 
Bankruptcy.54 

That  the  alleged  promise  by  defendant  contained  in  the 
complaint  was  a  subsequent  or  new  proimse  to  pay  a  debt 
theretofore  duly  discharged  in  bankruptcy;  that  neither  said 

52  See  notes  to  Form  1866.  "  See   notes   to    Forms    316    and 

"See   notes   to    Form   1866,    and      1866. 
note  51. 
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promise,  nor  any  note  or  memorandum  thereof,  was  ever 
made  in  writing  and  subscribed  by  defendant,  or  by  his 
lawful  agent.65 

1873.  The  Same,  Statute  of  Frauds  of  Another  State.56 

[Unless  this  sufficiently  appears  by  the  allegations  of  the 
complaint:]  That  the  alleged  agreement  set  forth  in  the  com- 
plaint (if  any  such  were  made)  was  made  within  the  State  of 
,  to  wit,  at  the  City  of  ,  in  said  State,  and 

performance  thereof  was  to  be  made  in  said  State. 

That  at  the  time  of  the  making  of  said  alleged  agreement, 

it  was  provided  by  the  [General  Statutes  of  the  said  State  of 

— stating  where  the  provisions  are  to  be  found]  as 

follows:  [quote  portion  applicable  to  the  situation  disclosed  by 

the  complaint — or,  may  present  the  substance  only].57 

[Negative  the  existence  of  any  writing,  or  memorandum,  so  as 
to  cover  the  provisions  of  the  foreign  statute,  which  will  usually 
be  in  substantial  accord  with  the  New  York  statutes,  so  that 
the  precedents  heretofore  given  thereunder  will  serve  as  a  guide.] 

1874.  Ultra  Vires  of  Corporation.58 

I.  That  the  plaintiff  [or,  said  company]  had  no  power 

66  This  requirement  now  appears  without  an  affirmative  plea.  For 
in  the  re-enactment  of  what  was  example,  the  objection  was  con- 
known  in  New  York  as  the  Statute  sidered  upon  a  demurrer  to  the 
of  Frauds,  into  the  Personal  Prop-  complaint,  and  sustained  in  Apple- 
erty  Law,    §  31.  ton  v.  Citizens'  Central  Nat.  Bank, 

»  That  the  contract  is  controlled  116  App.  Div.  404,  101  N.  Y.  Supp. 

by  the  laws  of  the  State  wherein  it  1027,   where   the   guaranty   pleaded 

is  made  and  is  to  be  performed,  see  by  copy  in  the  complaint  showed  a 

Wilson  v.   Lewiston     Mill  Co.,   150  transaction    ultra    vires    a    banking 

N.   Y.   314;   Goldstein  v.  Scott,   76  corporation  under  the  National  Bank- 

App.  Div.  78,  78  N.  Y.  Supp.  736.  ingAct. 

67  See  forms  for  precedents  in  If  the  contract  as  pleaded  in  the 
pleading  a  foreign  statute,  Forms  complaint  is  not  on  its  face  neces- 
1296-1300,  pages  1433-1438.  sarily  beyond  the   corporate  power 

68  If  the  corporate  contract  is  on  it  will  be  presumed  to  be  valid,  in 
its  face  necessarily  beyond  the  scope  the  absence  of  an  affirmative  plea 
of  the  powers  of  the  corporation  the  of  ultra  vires.  See  Jacobs  v.  Monaton 
objection  of  ultra  vires  is  available  Realty  Corp.,  212  N.  Y.  48.    Under 
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either  under  its  charter  or  under  the  statutes  under  which  it 
was  incorporated  to  59  [state  act  done — or,  if  a  limited  au- 
thority given  was  not  observed,  continue  as:  except  for  the  fol- 
lowing purposes,  and  in  the  following  manner:  here  set  forth 
the  limited  power  of  the  corporation — That  the  deed  alleged 
in  the  complaint  was  executed  and  accepted  on  the  part  of 
said  corporation  for  the  purpose  of — here  state  purposes  and 
manner  not  within  the  power].60 

1875.  The  Same,  Another  Form  Charging  Plaintiff  with 
Illegally  Conducting  a  Banking  Business. 

[Sustained  in  State  Loan  and  Trust  Co.  v.  Helmer,  77  N.  Y. 
64.] 


such  circumstances,  in  an  action  on 
contract,  this  defense  therefore  must 
be  affirmatively  pleaded;  see  Stanton 
v.  Erie  Railroad  Co.,  131  App.  Div. 
879,  116  N.  Y.  Supp.  375;  Rich- 
mond Co.  Soc.  v.  City  of  N.  Y.,  73 
App.  Div.  607,  77  N.  Y.  Supp.  41; 
Gordon  Malting  Co.  v.  Bartels 
Brewing  Co.,  206  N.  Y.  528;  Hess 
v.  Sloane,  66  App.  Div.  522,  73  N. 
Y.  Supp.  313,  aff'd  173  N.  Y.  616. 
If  the  plaintiff  can  make  out  a  prima 
facie  case  against  the  corporation, 
it  seems  clear  that  the  defense  should 
not  be  available  unless  pleaded.  See 
Karsch  v.  Potter  &  Stymus  Mfg.  Co.. 
82  App.  Div.  230,  81  N.  Y.  Supp.  782. 

If  the  claim  is  that  the  contract  is 
outside  of  the  purposes  for  which 
the  corporation  was  organized,  it 
is  an  affirmative  defense.  Keating 
v.  Am.  Brewing  Co.,  62  App.  Div. 
502,  71  N.  Y.  Supp.  95. 

The  dictum  in  Gordon  Malting  Co. 
v.  Bartels  Brewing  Co.,  supra,  that 
this  defense  is  always  an  affirmance 
one  is  apparently  too  broad  a  state- 
ment. 

If  a  corporation  is  sued  for  a  tort, 
the  defense  of  ultra  vires  is  available 
although  not  affirmatively  pleaded. 


Brennan  v.  City  of  Albany,  143  App. 
Div.  752, 128  N.  Y.  Supp.  334. 

If  the  defendant  is  a  foreign  cor- 
poration it  must  plead  the  statutes 
of  the  State  wherein  it  was  organized 
relating  to  corporate  powers  and  the 
limitations  thereon.  Mason  v.  Stand- 
ard Distilling  Co.,  85  App.  Div.  520, 
83  N.  Y.  Supp.  343.  For  precedents 
showing  methods  of  pleading  a 
foreign  statute,  see  Forms  1296- 
1300,  pages  1433-1438. 

For  a  complaint  where  plaintiff 
sues  to  recover  back  money  pai  1 
to  defendant  corporation  under  an 
ultra  vires  contract,  see  Form  166, 
page  170. 

69  From  Guar.  Savings  Loan  Co. 
v.  Moore,  35  App.  Div.  421,  54  N.  Y. 
Supp.  787. 

60  Assuming  that  the  corporation, 
under  some  circumstances,  is  author- 
ized to  take  and  transfer  real  estate 
by  deed,  it  rests  with  the  defendant 
to  show  by  allegation  and  proof 
that  the  plaintiff  did  not  take  or 
transfer  the  title  to  the  premises 
in  question  for  any  purpose,  and  in 
the  form,  authorized  by  law.  Farm- 
ers' Loan  &  Trust  Co.  v.  Curtis,  7 
N.  Y.  466. 
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I.  That  the  plaintiff  in  this  action,  "The  New  York  State 
Loan  and  Trust  Company,"  is,  and  during  all  the  time  in  said 
complaint  stated  was,  a  corporation,  created,  organized  and 
existing  under  an  act  of  the  legislature  of  the  State  of  New 
York,  entitled  "An  act  to  incorporate  The  New  York  State 
Loan  and  Trust  Company,"  passed  ,19     ,  and  has 

and  enjoys,  and  ever  since  its  organization  has  had  and  en- 
joyed, such  powers,  privileges  and  franchises  as  are  given 
to  it  in  and  by  the  provisions  of  said  act,  and  none  other, 
as  by  said  act  reference  being  thereto  had,  will  more  fully 
appear. 
'  II.  That  among  the  powers  and  privileges  so  in  said  act 
given  to  said  plaintiff,  there  is  not  included,  and  said  plaintiff 
never  had  the  power,  right,  privilege  or  franchise  of  doing,  a 
banking  business,  or  keeping  an  office  for  discount  and  de- 
posit, or,  of  discounting  drafts,  bills,  promissory  notes,  or 
other  commercial  paper,  or  of  buying  or  selling  exchange,  or 
of  doing  the  ordinary  business  of  a  bank  of  discount  or  de- 
posit, or  of  being  used  for  banking  purposes,  or  of  using  or 
employing  any  of  its  capital  or  effects  in  receiving  deposits 
or  making  discounts. 

III.  That,  as  said  defendant  is  informed  and  believes,  im- 
mediately after  the  passage  of  said  act,  and  long  prior  to  the 
making  of  the  said  several  notes  in  said  complaint  set  forth, 
the  said  plaintiff  as  such  corporation  opened,  and  from  thence 
until  the  commencement  of  this  action  kept,  in  the  city  of 
New  York  a  regular  office  for  discounts  and  deposits,  and 
received  and  kept  a  large  number  of  mercantile  and  business 
accounts  and  carried  on  a  regular  banking  business,  and  dis- 
counted during  the  period  aforesaid  a  large  amount  of 
drafts,  bills,  promissory  notes  and  other  commercial  paper, 
and  bought  and  sold  a  large  amount  of  exchange,  and  re- 
ceived a  large  amount  of  deposits,  and  paid  the  same  out  on 
the  checks  of  depositors,  crediting  the  deposits  and  charging 
the  checks  in  open  accounts  of  depositors,  and,  in  fact,  did 
the  ordinary  business  of  a  bank  of  discount  and  deposit, 
and  used  and  employed  its  capital  or  effects,  or  some  part 
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thereof,  in  receiving  deposits  and  making  discounts;  that 
the  several  notes  in  said  complaint  mentioned  and  set  forth 
were  severally  made  and  indorsed,  as  in  said  complaint  is 
alleged,  for  the  express  purpose  of  raising  money  thereon, 
from  and  by  the  discount  thereof  by  said  plaintiff,  and  after 
being  so  made  and  indorsed  as  in  said  complaint  alleged, 
were,  as  defendant  is  informed  and  believes,  severally  de- 
livered to  and  discounted  for  said  defendants  by  said  plain- 
tiff while  so  carrying  on  said  business  of  a  bank  of  discount 
and  deposit,  and  in  the  usual  and  ordinary  course  of  its 
business  as  such,  the  said  plaintiff  using  and  employing 
therefor  some  part  of  its  capital  or  effects,  and  said  several 
notes  were  not,  nor  were  either  of  the  same,  made  or  in- 
dorsed by  said  defendants,  or  either  of  them,  nor  were  the 
same,  or  either,  of  them  transferred  or  delivered  to  said 
plaintiff,  nor  did  said  plaintiff  ever  become,  nor  is  it  now,  the 
holder  or  owner  of  said  notes,  or  either  of  them,  otherwise 
or  different  than  as  above  set  forth. 

IV.  That  by  reason  of  the  premises  said  plaintiff  had  not 
the  right,  power  or  authority  to  take,  receive,  hold,  own  or 
have  the  said  several  notes,  or  either  of  the  same,  and  the 
same  are,  and  each  of  the  same  is,  null  and  void. 

1876.  Usury  by  Antedating  Security.61 

I.  That  the  defendant  gave  said  bond  and  mortgage  upon 
a  loan  made  to  him  by  the  plaintiff,  and  which  was  first 
agreed  for  on  the  day  of  ,  19     ,  [or,  to  secure 

the  purchase  money  of  lands  conveyed  to  him  by  the  plain* 
tiff  on  the  day  of  ,  19    ,  -on  which  day,  and 

not  before,  said  purchase  money  accrued  to  the  plaintiff]. 

61  See  index  under  Usury  for  vari-  While  the  defense  of  usury  in  re- 

ous  other  precedents,  and  the  notes  spect    to    the    consideration    of    the 

thereto.  original  note  is  available  to  a  guaran- 

This  form  is  from  Banks  v.  Van  tor  thereof,  who  has  executed  a  note 

Antwerp,   5  Abb.  Pr.   (N.  Y.)   411;  as  a  substitute  for,  or  in  renewal  of, 

15  How.  Pr.  29.    See,  also,  Maule  v.  the  guaranty,  such  defense  must  be 

Crawford,    14   Hun    (N.    Y.),    193;  pleaded    or    it    will    be    considered 

Cutler  v.   Wright,   22   N.   Y.   472;  as  waived.    Laux  v.  Gildersleeve,  23 

fanning  v.  Wright,  21  id.  567.  App.  Div.  352,  48  N.  Y.  Supp.  301. 
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II.  That  the  said  bond  and  mortgage  was  antedated  as  of 
the  day  of  ,  19  ,  upon  an  agreement  be- 
tween the  parties  that  the  defendant  should  secure  and  pay 
to  the  plaintiff,  in  addition  to  interest  at  the  rate  of  [six] 
per  cent  on  said  loan  [or,  purchase  money]  from  said  day, 
the  further  sum  of  dollars  as  interest  thereon  from 
the  day  on  which  said  bond  and  mortgage  bore  date,  until 
the  day  above  named,  as  a  cover  for  usury. 

III.  That  in  pursuance  of  said  usurious  agreement,  the 
said  bond  and  mortgage  were  given,  and  thereafter  said  sum 
of  dollars  was  paid  by  the  defendant,  and  exacted 
and  accepted  by  the  plaintiff,  with  the  corrupt  intent  and 
for  the  purpose  of  paying  and  receiving  more  than  the  legal 
rate  of  interest  for  said  loan.62 

1877.  That  Tax  on  Transfer  of  Stock  was  not  Paid. 

[Under  Tax  Law,  §  278.] 

That  at  the  time  of  the  alleged  sale  [or,  other  transaction 
within  this  tax  provision]  and  delivery  of  the  shares  of  stock, 
as  set  forth  in  the  complaint,  the  tax  imposed  by  article 
twelve  of  the  Tax  Law  was  not  paid.63 

62  A  specific  allegation  that  the  v.  Tucker,  145  App.  Div.  145,  129 
agreement  was  intentionally  usuri-  N.  Y.  Supp.  18.  The  effect  of  the 
ous  is  not  essential  where  the  facts  statute  is  to  prevent'  a  seller  from 
pleaded  show  usury.  Shape  v.  maintaining  an  action  for  the  pur- 
Shape,  77  Misc.  649,  137  N.  Y.  Supp.  chase  price  (id.),  or  a  transferee 
605.  from  establishing  a  transfer.     Mat- 

63  Unless  so  appearing  from  the  ter  of  Ball,  161  App.  Diy.  79,  146 
allegations  of  the  complaint  it  must  N.  Y.  Supp.  499. 

be  alleged  that  the  sale  and  delivery  The    statute    applies   only   where 

occurred  within  the  State   of   New  some  physical  act  accompanies  the 

York.  transaction.     See  Phelps-Stokes  Es- 

The  objection  must  be  raised  by  tates   v.   Nixon,   222  N.   Y.   93.     It 

an  affirmative  plea  of  non-payment.  does  not  apply  to  offers,  or  incom- 

Bean  v.  Flint,  204  N.  Y.  153.  plete     transactions     (Dittenfass     v. 

The  fact  that  the  omission  was  Horsley,  177  App.   Div.  143,  163  N. 

inadvertent  does  not  affect  the  ap-  Y.  Supp.  626),  or  to  pledges  of  stock 

plication  of  the  statute.     Sheridan  as  collateral.  (Tax  Law,  §  270.) 
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1902.  The  same,  another  form ■  ■  2294 
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tract   2301 
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1878.  Payment.1 

For  a  separate  defense: 2 

1  See,  for  sufficiency  of  form,  Met.  ment  of  money.  It  is  not  admis- 
Printing  Co.  v.  O'Neill,  148  App.  Div.      sible  under  a  general  denial. 

885,  131  N.  Y.  Supp.  1009;  Hartford  The  authorities  uniformly  hold  that 

Fire  Ins.  Co.  v.  Dickenson,  72  Hun,  it  is  necessary  for  the  plaintiff  in  such 

579,  57  N.  Y.  State  Rep.  261,  26  N.  an  action  to  allege  non-payment,  but 

Y.  Supp.  175.  this  is  a  mere  rule  of  pleading,  and 

Payment  must  be  specially  alleged  for  the  reason  that  payment  must  be 

in  an  answer  under  the  Code,  if  the  pleaded  or  proved  as  a  defense  the 

action  is  on  a  contract  for  the  pay-  denial  of  such  an  allegation'does  not 

2  Since  this  defense  is  predicated  for,  is  ineffective.  When  the  answer 
upon  an  admission  of  the  claim  contains  a  general  denial,  the  defense 
(for  the  purpose  of  the  defense),  to  of  payment  must  be  introduced  "as 
deny  the  claim  and  to  allege  with-  a  separate  defense."  See  Hopkins  v. 
out  making  a  separation  from  the  de-  Rathburn,  45  App.  Div.  123,  60  N. 
nial  that  all  claims  of  the  character  Y.  Supp.  1080. 

alleged  by  plaintiff  have  been  paid 
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That  prior  to  the  commencement  of  this  action,  defendant 
fully  paid,  satisfied  and  discharged  the  plaintiff's  alleged 


make  it  a  fact  in  issue,  and  forms 
an  exception  to  the  rule  that  a  denial 
of  a  material  allegation  puts  the  same 
in  issue.  Conkling  v.  Weatherwax, 
181  N.  Y.  258;  Bremer  v.  Ring,  146 
App.  Div.  724,  131  N.  Y.  Supp.  487; 
Redmond  v.  Hughes,  151  App.  Div. 
100,  135  N.  Y.  Supp.  843;  Posner  v. 
Rosenberg,  149  App.  Div.  272,  133 
N.  Y.  Supp.  704;  McKyring  v.  Bull, 
16  N.  Y.  297;  Quinn  v.  Lloyd,  41  id. 
349;  Rosenstock  v.  Dessar,  85  App. 
Div.  501,  83  N.  Y.  Supp.  334. 

But  where  the  plaintiff  bases  his 
cause  of  action  upon  the  fact  of  the 
non-payment  of  a  sum  of  money, 
upon  which  fact  he  seeks  to  recover 
of  defendant  a  separate  and  distinct 
sum  of  money,  or  an  amount  of  dam- 
ages, that  fact  of  non-payment  is  put 
in  issue  by  a  denial.  Knapp  v.  Roche, 
94  N.  Y.  329  (to  recover  from  bank 
officials  the  amount  of  illegal  loans); 
Altman  v.  Bungay  Co.,  161  App. 
Div.  583,  146  N.  Y.  Supp.  949  (to 
foreclose  tax  lien) ;  Ebling  v.  Nekarda, 
148  App.  Div.  193,  132  N.  Y.  Supp. 
309,  aff'd  210  N.  Y.  566  (to  enforce 
resulting  trust). 

If  plaintiff  in  his  complaint  alleges 
ac  amount  originally  due,  and  ex- 
pressly admits  partial  payments 
thereon,  a  general  denial  puts  in  is- 
sue the  original  amount,  but  does  not 
permit  proof  of  payment  thereon  be- 
yond the  amount  admitted  in  the 
complaint.  Acharan  v.  Samuel  Bros., 
144  App.  Div.  182,  128  N.  Y.  Supp. 
943.  If,  however,  the  complaint 
merely  alleges  a  balance  due  plain- 
tiff, without  stating  the.  facts  estab- 
lishing the  original  amount  due  plain- 
tiff, the  defendant  under  a  general 
denial  may  show  a  smaller  balance 


due.  See  Quinn  v.  Lloyd,  41  N.Y.  349. 

It  is  the  better  view  that,  under  a 
general  allegation  of  payment,  as  in 
the  above  form,  evidence  of  any  facts 
which  amount  to  actual  payment  by 
the  person  alleged  to  have  made  it,  is 
admissible;  if  such  answer  is  not  suf- 
ficiently specific,  the  remedy  is  by 
motion,  andean  objection  at  the  trial 
is  too  late.  See  Whitman  v.  Foley, 
125  N.  Y.  651;  Sweet  v.  Southworth, 
125  Mass.  417;  Goss  v.  Calkins,  164 
id.  546;  Farmers'  &  Citizens'  Bank 
of  Long  Island  v.  Sherman,  6  Bosw. 
(N.  Y.)  181. 

So  defendant  under  such  allega- 
tions may  show  payment  by  check 
and  that  plaintiff  was  guilty  of  such 
laches  in  collection  that  he  must  bear 
the  loss  occasioned  by  the  bank's 
failure.  See  Williams  v.  Brown,  53 
App.  Div.  486,  65  N.  Y.  Supp.  1049 
(but  see  Form  1894).  Or,  he  may 
show  furnishing  of  supplies  under 
such  circumstances  as  to  show  that 
they  were  received  on  account  of 
wages  earned.  Sterns  v.  Beebe,  11 
App.  Div.  206,  42  N.  Y.  Supp.  614. 
Or,  he  may  show  double  payment  of 
some  of  plaintiffs'  bills.  Brown  v. 
Ellery,  98  Misc.  639,  163  N.  Y.  Supp. 
260.  But  while  payment  through  the 
medium  of  the  application  of  collat- 
eral security  held  by  plaintiff  could 
be  shown  under  the  form,  if  defend- 
ant's real  contention  is  that  the  col- 
laterals have  been  negligently  han- 
dled and  their  value  lost  to  an  amount  . 
equal  to  plaintiff's  claim,  he  cannot 
show  this  under  the  simple  plea  of 
payment.  Mercantile  Bank  v.  An- 
derson, 27  App.  Div.  94,  50  N.  Y. 
Supp.  176.  But  wherever  the  plain- 
tiff might  claim  surprise  under  a  gen- 
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claim  set  forth  in  the  complaint  herein  [or,  any  and  all 
claims  of  the  plaintiff  for  damages  by  reason  of  the  non- 
performance of  the  contract  alleged  in  the  complaint]  [by 
payment  to  him  3  of  the  full  amount  thereof].4 

1879.  The  Same,  Another  Form. 

That  before  this  action  [and  on  or  about  the  day 

of  ,  19    ],  defendant  paid  to  the  plaintiff 

dollars,  in  full  payment  of  the  note  [or  other  indebtedness]  set 
forth  in  the  complaint. 

1880.  The  Same;  Payment  after  Action.5 

That  after  the  commencement  of  this  action  defendant 


eral  allegation  of  payment,  by  proof 
offered  of  a  payment  other  than  by 
money  it  may  be  better  to  plead  the 
facts  specially,  as  in  the  following 
forms. 

Upon  moving  papers  showing 
plaintiff's  ignorance,  he  should  be 
granted  a  bill  of  particulars  specify- 
ing what  the  nature  of  the  consider- 
ation was.  See  Harris  v.  Druckleib, 
128  App.  Div.  277,  112  N.  Y.  Supp. 
671.  And  specifying  the  time,  place 
and  amounts  of  the  payments,  or 
when  or  how  the  claim  was  otherwise 
satisfied  or  discharged.  Coolidge  v. 
Stafford,  120  App.  Div.  641,  105  N. 
Y.  Supp.  544;  contra,  in  the  first  de- 
partment, if  plaintiff  is  a  natural  per- 
son, and  no  special  reasons  appear 
for  granting  the  application.  Barone 
v.  O'Leary,  44  App.  Div.  418,  60  N. 
Y.  Supp.  1131;  Ebin  v.  Equit.  Life 
Ass.  Soc,  177  App.  Div.  458,  164  N. 
Y.  Supp.  284. 

Plaintiff  may  properly  be  required 
to  reply  to  the  defense  of  payment. 
McArdle  v.  Royal  Ins.  Co.,  158  App. 
Div.  857,  144  N.  Y.  Supp.  279  (pay- 
ment of  fire  loss  to  mortgagee  under 
mortgagee  clause  in  policy.) 

An  allegation  that  no  payments 
have  been  made  on  a  mortgage  debt 


for  more  than  twenty  years  is  not 
equivalent  to  an  allegation  that  the 
debt  has  been  paid.  House  v.  Carr, 
185  N.  Y.  453;  ano.  dec.  125  App. 
Div.  89,  109  N.  Y.  Supp.  245.  A  de- 
fense of  payment  in  full  does  not  per- 
mit evidence  of  an  accord  and  sat- 
isfaction. Habrich  v.  Donohue,  51 
App.  Div.  375,  64  N.  Y.  Supp.  604. 
A  general  defense  of  payment,  not 
alleging  by  whom  made,  does  not  op- 
erate as  an  admission  by  a  joint 
debtor  of  payment  by  him  preclud- 
ing him  from  setting  up  the  Statute 
of  Limitations.  Hoover  v.  Hubbard, 
202  N.  Y.  289. 

3  An  allegation  of  payment  to 
plaintiff,  suing  as  the  personal  repre- 
sentative of  a  decedent,  is  not  sus- 
tained by  attempting  to  show  a  pay- 
ment to  the  deceased.  Dose  v.  Hirsch 
Bros.,  67  Misc.  229,  124  N.  Y.  Supp. 
595. 

4  The  defense  is  complete  without 
including  a  denial  of  the  allegation 
of  non-payment  in  the  complaint. 
Harris  v.  Striker,  77  Misc.  219, 135  N. 
Y.  Supp.  762.  But  to  include  such 
a  denial  therein  is  not  improper. 
Flournoy  v.  Osgood,  99  App.  Div. 
270,  90  N.  Y.  Supp.  972. 

6  If  the  debt  be  satisfied  by  a  pay- 
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satisfied  and  discharged  the  plaintiff's  claim  as  alleged  in  the 
complaint,  together  with  all  costs  then  accrued,  by  payment.6 

1881.  The  Same,  Payment  after  Action  Brought  by  Settle- 
ment of  Foreign  Judgment.7 

That   on   or  about   the  day   of  ,19 

plaintiff  commenced  an  action  in  the  Court  of  the 

State  of  ,  against  this  defendant,  upon  and  growing 

out  of  the  identical  cause  of  action  set  forth  in  plaintiff's 
complaint  herein;  that  thereafter  such  proceedings  were  had 
in  said  action  that  on  the  day  of  ,  19    , 

plaintiff  recovered  a  judgment  therein  for  the  sum  of 
dollars,  which  judgment  defendant  on  or  about  the 
day  of  ,  19    ,  paid  in  full. 

That  by  reason  of  the  premises,  the  claim  in  litigation 
herein  has  been  finally  adjudicated  and  settled,  and  the 
-plaintiff  is  therefore  debarred  from  prosecuting  this  action, 
and  that  the  matters  alleged  in  the  complaint  herein  by 
reason  of  the  judgment  recovered  by  said  plaintiff  have  be- 
come and  now  are  res  adjudicata. 

1882.  The    Same,   made   to    Plaintiff's   Assignor  before 
Notice. 

That  before  this  action  was  commenced,  and  on  or  about 
the  day  of  ,  19     ,  this  defendant,  without 

notice  of  any  assignment  or  transfer  of  the  alleged  cause  of 

ment  after  action  brought,  the  plain-  6  When  the  payment  has  been  made 

tiff  cannot  further  maintain  his  ac-  subsequently  to  issue  joined,  this  de- 

tion.     Bendit  v.  Annesley,  27  How.  fense  may  properly  be  set  up  by  sup- 

Pr.  (N.  Y.)  184,  42  Barb.  192;  Thome  plemental   answer.     See   Form    18, 

v.  Boast,  12  Q.  B.  808,  17  L.  J.  Q.  B.  page  15,  and  notes. 

340.    Though  nothing  was  said  when  7  From   Gen.    Dehydrator   Co.   v. 

such  payment  was  made  of  a  satis-  Bussing  Co.,  176  App.  Div.  503,  163 

faction  for  casts  incurred.     Horner  N.  Y.  Supp.  263.    It  was  held  that 

v.  Denham,  12  Q.  B.  813.    Such  pay-  this  defense  would  not  entitle  defend- 

ment  must  be  pleaded  by  answer,  ant  to  a  dismissal  of  the  complaint 

or  by  supplemental  answer,  or  proof  with   costs,   but   would   justify  the 

to  establish  it  will  be  inadmissible,  granting  of  a  perpetual  stay  from  fur- 

Nosotti  v.  Page,  20  L.  J.  C.  P.  81.  ther  prosecution  of  the  action. 
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action  set  forth  in  the  complaint,  paid  to  said  [assignor],  and 
he  accepted  from  this  defendant,  the  full  amount  of  said 
claim  in  full  satisfaction  thereof.8 

1883.  The  Same,  Payment  to  Another  than  Plaintiff.9 

That  before  the  commencement  of  this  action,  and  on  or 
about  the  day  of  ,   19    ,  defendant  paid 

to  [said  M.  N.,  as  such  foreign  administrator]  10  the  full 
amount  of  the  claim  of  [said  CD.,  deceased]  as  alleged  in  the 
complaint  without  notice  or  knowledge  of  the  [plaintiff's 
appointment  as  ancillary  administrator].11 

1884.  The  Same,  in  Case  of  an  Agreement  to  Apply  In- 
debtedness upon  a  Mortgage  Given  by  the  Plaintiff.12 

I.  That  before  the  delivery  by  the  plaintiff  to  the  defend- 
ants of  the  goods  in  the  complaint  mentioned,  the  said  goods, 
or  part  thereof,  were  mortgaged  by  the  plaintiff  to  one  M.  N., 
who,  by  virtue  of  said  mortgage,  had  a  lien  and  control  over 
the  said  goods,  and  the  said  plaintiff  was  unable  to  deliver 
them  to  the  defendants;  and  in  order  that  he  might  deliver 
said  goods  to  the  defendants  freed  and  discharged  from  the 
said  mortgage,  and  all  claim  and  lien  of  the  said  M.  N.,  it 
was  then  and  there  agreed  by  and  between  the  defendants 
and  the  plaintiff  and  said  M.  N.,  that  in  consideration  that 
he,  the  said  M.  N.,  should  and  did,  at  the  request  of  said 

8  It  is  not  essential  as  against  a  after    plaintiff's    ancillary    appoint- 

demurrer  that  it  be  alleged  to  whom  ment  but  without   knowledge  of  it. 

the  payment  was  made.     Wienor  v.  Maas  v.  Germ.  Sav.  Bank,  176  N.  Y. 

Boehm,    126    App.    Div.    703,    111  377.     For  allegation  of  the  foreign 

N.  Y.  Supp.  126.   But  such  an  answer  appointment,  see  Form  73. 
should  be  held  indefinite  against  a  u  If  defendant  has  paid  the  debt 

motion.  to  the  sheriff  under  execution  issued 

s  If    the   payment    was    made    to  upon  a  judgment  against  plaintiff,  it 

plaintiff's  agent  or  attorney,  Form  is  necessary  that  he  also  plead  an  or- 

1878  is  adequate.     It  is  only  when  der  directing  him  so  to  do.    See  Form 

the  payment  is  made  to  another  who  1885. 

did  not  represent  plaintiff  that  this  12  If  the  satisfaction   is  only  par- 
form  is  to  be  used.  tial,  set  this  up  as  a  partial  defense 

10  A  voluntary  payment  to  the  for-  only.     See    vol.    I,    Form    12,   and 

eign  representative  is  valid,  even  if  note. 
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plaintiff,  release  the  said  goods  of  and  from  all  his  lien  and 
claim  thereon,  to  the  end  that  the  same  might  be  delivered 
by  the  plaintiff  to  the  defendants,  free  of  said  mortgage  and 
lien,  that  the  defendants  should,  before  payment  to  plaintiff 
of  any  amount  for  said  goods,  deduct  and  retain  out  of  any 
moneys  that  should  be  or  become  due  from  them,  enough 
to  be  applied  to  satisfy  and  discharge,  so  far  as  the  same 
would  do  so,  any  sum  which  at  the  time  of  such  payment 
should  due  from  plaintiff  to  M.  N.  on  said  mortgage. 

II.  That  the  said  M.  N.,  relying  on  such  agreement  and 
in  consideration  thereof,  did,  after  the  making  of  said  agree- 
ment, and  before  the  delivery  of  said  goods  to  the  defendants, 
and  at  the  request  of  said  plaintiff,  release  and  discharge 
the  said  goods  from  the  said  mortgage,  and  his  claim  or 
hen  thereon. 

III.  That  afterwards,  upon  an  accounting  between  the 
parties,  there  was  found  due  from  the  plaintiff  to  the  said 
M.  N.,  a  sum  exceeding  the  amount  due  from  the  defendants, 
namely,  the  sum  of  dollars,  and  interest  thereon 
from  the  day  of  ,  19  ,  and  of  which  the 
defendants  then  and  there  had  notice. 

IV.  That  the  defendants  thereupon  paid  to  the  said  M.  N. 
[or,  at  the  request  of  said  M.  N.,  held  and  retained  to  and  for 
his  use  and  benefit]  the  said  sum  due  from  the  defendants,  to 
wit,  the  sum  of  dollars,  in  payment  and  satisfaction, 
[so  far  as  the  same  would  do  so,]  of  the  said  then  existing 
indebtedness  of  the  plaintiff  to  the  said  M.  N.,  and  which 
the  said  M.  N.  was  then  and  there  ready  and  willing  should  be 
applied,  and  it  was  applied,  in  pursuance  of  said  agreement, 
m  satisfaction  and  discharge,  so  far  as  the  same  would  extend, 
of  the  said  indebtedness  of  the  said  plaintiff  to  said  M.  N. 

1885.  The  Same,  Made  to  Sheriff  upon  Judgment  against 
Plaintiff.13 
[Under  Code  Civ.  Pro.,  §  2466.] 

13  A   defense   of   payment,    based      due  from  defendant  to  plaintiff  and 
upon  a  levy  by  the  sheriff  upon  a  debt      payment  to  the  sheriff  thereunder, 
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That  on  or  about  the  day  of  ,  19    ,  a 

judgment  was  duly  recovered  in  an  action  in  the 
Court  wherein  one  M.  N.  was  plaintiff,  and  this  plaintiff  was 
defendant,  for  the  sum  of  dollars,  in  favor  of  the 

said  M.  N.,  and  against  the  said  plaintiff. 

That  thereafter,   and  on  the  day  of  , 

19  ,  in  proceedings  supplementary  to  execution  upon  the 
said  judgment,  an  order  was  duly  granted  by  Mr.  Justice 
J.  K.,  of  said  Court,  permitting  this  defendant  to 

pay  to  the  sheriff  of  the  county  of  ,  the  sum  of 

dollars  on  account  and  in  payment  of  the  indebted- 
ness of  defendant  to  plaintiff  for  the  claim  set  forth  in  the 
complaint  herein. 

That    thereafter    and    on    the  day    of  , 

19  ,  and  pursuant  to  said  order,  defendant  duly  paid  to 
said  sheriff  of  the  county  of  ,  the  sum  of 

dollars  upon  and  in  full  payment  and  discharge  of  the  plain- 
tiff's claim  as  set  forth  in  the  complaint  herein.  That  thereby 
any  and  all  sums  due  from  this  defendant  to  the  plaintiff 
upon  the  cause  of  action  alleged  in  the  complaint  herein 
were  discharged  and  satisfied. 

1886.  The  Same,  Debt  Garnisheed  in  Another  State  and 
Paid  under  Judgment  against  Plaintiff  Therein.14 

That  prior  to  the  commencement  of  this  action,  and  on 
or  about  the  day  of  ,19    ,  in  an  action 

then  pending  in  the  Court  in  County  in 

the  State  of  ,  wherein  one  M.  N.  was  plaintiff,  and 

A.  B.,  the  plaintiff  herein,  was  defendant,  an.  attachment 
was  duly  issued  out  of  said  Court  [directed  to  this 

defendant]  and  was  duly  personally  served  upon  this  de- 
fendant in  the  said  State  of  ;  that  under  said  at- 

is  wholly  insufficient.     Bayer  v.  Dos-  215.     It  must  of  course  appear  that 

cher,  139  App.  Div.  324,  123  N.  Y.  debts  owed  by  non-residents  tempo- 

Supp.  1096.  rarily  within  the  State  are  subject  to 

14  The  sufficiency  of  this  defense  is  garnishee.     Drake  v.  De  Silva,  124 

upheld  in  Harris  a.  Balk,  198  U.  g.  App.  Div.  95, 108  N,  Y.  Supp.  1039. 
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tachment  the  debt  or  claim  due  from  this  defendant  to  the 
plaintiff  as  alleged  in  the  complaint  herein  was  duly  attached 
and  levied  upon;  that  thereafter  and  on  or  about  the 
day  of  ,  19    ,  judgment  was  duly  given  in  said 

Court,  in  favor  of  said  M.  N.  and  against  said  A.  B., 
for  the  sum  of  dollars,  and  execution  thereon  was 

duly  issued  to  the  sheriff  of  the  county  of  in  said 

State,  against  said  debt  owed  by  defendant  to  plaintiff 
herein;  that  in  obedience  to  said  writ  of  attachment  and 
execution,  and  in  [partial]  satisfaction  of  said  execution, 
defendant  paid  to  said  sheriff  the  sum  of  dollars, 

the  whole  amount  of  the  debt  so  owing  by  defendant  to 
plaintiff  as  alleged*  in  the  complaint  herein. 

[Allege  the  law  of  the  foreign  State,  under  which  the  right  to 
garnishee  a  debt  is  given;  see  Forms  1296  et  seq.] 

1887.  The  Same,  Payment  other  than  by  Money.15 

I.  That  after  the  claim  as  alleged  in  the  complaint  had 
accrued,  and  before  this  action,  to  wit,  on  or  about  the 

day  of  ,  19     ,  plaintiff  agreed  to  receive, 

and  defendant  agreed  to  [state  the  agreement  for  other  species 
of  payment,  as:]  render  to  the  plaintiff,  his  services,  as  a 
[carpenter],  at  the  rate  of  dollars  per  day,  to  an 

amount  equal  at  such  rate  to  the  amount  payable  on  the 
said  claim  and  in  payment  thereof.16 

II.  [Show  performance  by  defendant,  as:]  That  defendant 
afterwards,  according  to  the  said  agreement,  rendered  serv- 
ices for  the  said  plaintiff  as  a  [carpenter]  for  the  period  of 

days  and  to  an  amount  and  reasonable  value  equal 
to  the  full  amount  due  and  payable  on  the  plaintiff's  said 
claim.17 

15  See  note  1  to  Form  1878.  prove  a  course  of  business  which  au- 

16  Where  defendant  claimed  that  thorized  the  partner  to  make  such  an 
one  of  the  plaintiff  partners  agreed  agreement.  Herlehy  v.  Ferguson, 
that  payment  might  Tje  made  in  47  App.  Div.  237,  62  N.  Y.  Supp. 
goods,  and  that  defendant  had -de-  648. 

livered  goods  to  him,  it  was  held  that  "  This  form  is  sustained  by  Louden 

that  defendant  must  also  allege  and     v.  Birt,  4  Ind.  566.    See,  also,  Farm- 
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1888.  The  Same,  by  Defendant's  Assigning  to  Plaintiff  a 
Claim  against  Another. 

That  before  the  commencement  of  this  action,  one  M.  N. 
was  indebted  to  the  defendant  in  the  sum  of  dollars; 

that  it  was  agreed  by  and  between  plaintiff  and  defendant 
that  the  defendant  should  assign  his  said  claim  against  M.  N. 
to  the  plaintiff,  and  that  the  plaintiff  should  accept  such  as- 
signment in  full  satisfaction  and  discharge  of  the  claim  in 
the  complaint  mentioned;  that  the  defendant  thereupon,  and 
on  or  about  the  day  of  19    ,  duly  assigned 

his  said  claim  against  M.  N.  to  the  plaintiff  according  to  the 
said  agreement,  and  such  assignment  was  duly  accepted  by 
plaintiff. 

1889.  The  Same,  That  Defendant  Gave  in  Payment,  his 
Negotiable  Note  or  Acceptance,  which  has  not  Ma- 
tured.18 

That  after  the  accruing  of  the  alleged  debt,  and  before  the 
commencement  of  this  action  the  defendant  made  and  de- 

ers'  &  Citizens'  Bank  v.  Sherman,  33  v.  Bainbridge,  13  Hun  (N.  Y.),  180. 

N.  Y.  69.  For  an  answer  by  a  defendant  sued 

See  next  form  for  another  prece-  as  factor  under  a  del  credere  commis- 

dent  under  different  facts.  sion,  showing  a  remittance  by  instruc- 

1S  The  acceptance  of  a  negotiable  tion  of  his  principal,  see  Heubach  v. 

promise  of  payment  from  a  debtor  Rother,  2  Duer  (N.  Y.),  227. 

suspends  the  remedy  upon  the  orig-  The  defense  of  payment  by  check 

inal  indebtedness;  but  after  maturity  is  not  complete  unless  defendant  also 

and  non-payment  the  action  may  be  avers  that  the  check  has  been  paid, 

brought  on  the  indebtedness,  and  the  or  that  plaintiff  has  parted  with  it. 

note  surrendered  at  the  trial.     St.  Bradford  v.  Fox,  38  N.  Y.  289;  Strong 

Albans    Beef   Co.    v.    Aldridge,    112  v.  Stevens,  4  Duer  (N.  Y.),  668. 

App.  Div.  803,  99  N.  Y.  Supp.  398;  Under  an  answer  averring  payment 

Jagger  Iron  Co.  v.  Walker,  76  N.  Y.  by   note,    evidence    of    payment   in 

•521;  Marten-Turner  Co.  v.  Mackin-  money,  or  by  check,  is  inadmissible, 

tosh,   17  App.   Div.  419,  45  N.  Y.  Canfield  v.  Miller,  13  Gray  (Mass.),' 

Supp.  275.    Acceptance  of  a  non-ne-  274.     But  this  rule  should  only  be 

gotiable   promise   does   not  suspend  applied  to  avoid  surprise  or  preju- 

the  remedy,  unless  it  is  founded  upon  dice  to  the  plaintiff.    See  Farmers'  & 

a  new  consideration.    James  v.  Wil-  Citizens'  Bank  v.  Sherman,  6  Bosw. 

liams,  13  M.  &  W.  828;  Geller  v.  Sei-  181,  aff 'd,  33  N.  Y.  69. 
xas,  4  Abb.  Pr.  (N.  Y.)  103;  Webster 
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livered  to  the  plaintiff,  and  the  plaintiff  received  from  him, 
in  payment  of  said  debt,*  a  promissory  note  made  by  the  de- 
fendant and  dated  on  the  day  of  19  for 
the  sum  of  dollars,  payable  to  the  plaintiff,  or  order, 
months  after  date,  which  period  had  not  elapsed 
at  the  commencement  of  this  action.19 

1890.  The  Same,  Negotiable  Draft  Accepted  in  Payment, 
which  Plaintiff  has  Lost.20 

I.  That  before  this  action  the  plaintiff  drew  a  draft  or 
bill  of  exchange  on  the  defendant  for  the  amount  of  said 
account  [or  other  indebtedness  alleged],  dated  on  the 

day  of  ,   19    ,  and  payable  months  after 

said  date  to  [his  own  order  and  indorsed  by  him],21  and  pre- 
sented the  same  to  defendant  so  indorsed  for  acceptance;  that 
the  defendant  accepted  said  draft  and  returned  the  same  to 
plaintiff. 

II.  That  the  plaintiff  received  said  acceptance  on  account 
and  in  payment  of  said  indebtedness,  and  afterwards  and 
before  the  same  became  due  and  payable,22  as  defendant  is 
informed  and  believes,  lost  the  same,  and  after  the  same 
had  been  duly  indorsed  by  him,  and  cannot  produce  it  for 
surrender  to  the  defendant. 

1891.  The  Same,  That  Defendant  Delivered  to  Plaintiff 
the  Negotiable  Paper  of  a  Third  Person.23 

[As  in  the  Form  1889  to  the  *,]  a  bill  of  exchange  dated 

19  It  was  held  in  Sutliff  v.  Atwood,      action  must  be  founded  upon  the  in- 
15  Ohio  St.  186,  that  it  was  necessary      strument. 

for  defendant  to  allege  that  the  note  21  The  draft  must  be  shown  to  be 

had  been  actually  negotiated.  negotiable.     Geller  v.  Seixas,  4  Abb. 

20  That  this  is  a  defense  at  common  Pr.    (N.    Y.)   103;  Webster  v.   Bain- 
law,  see  Crowe  v.  Clay,  25  Eng.  L.  &  bridge,  13  Hun  (N.  Y.),  180. 

Eq.  451,  8  Ex.  295;  Thayer  v.  King,  22  It  is  important  to  show  that  at 
15  Ohio,  242.  the  time  it  was  lost  the  draft  was 
It  is  not  a  defense  in  New  York,  properly  indorsed,  and  had  not  ma- 
in an  action  upon  a  negotiable  in-  tured.  Cases  supra. 
strument,  to  allege  its  loss.  See  Form  23  This  is  a  complete  defense  if  the 
351,  and  notes.    But  in  such  case  the  paper  was  received  in  satisfaction  of 
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on  the  day  of  ,  19    ,  drawn  by  one  M.  N.  on 

and  accepted  by  O.  P.,  [and  indorsed  by  the  defendant,] 
whereby  the  said  M.  N.  required  the  said  O.  P.  to  pay  said 
M.  N.,  or  order,  dollars,  months  after  the 

date  thereof;  that  said  bill  was  accepted  by  plaintiff  in  full 
settlement  and  payment  of  the  claim  alleged  in  the  complaint. 

1892.  The  Same,  That  Defendant  Accepted  a  Bill  for  Part 
of  the  Debt  which  Plaintiff  has  Negotiated.24 

As  to  the  sum  of  dollars,  a  part  of  the  plain- 

tiff's alleged  cause  of  action,  and  as  a  partial  defense 
thereto : 25 

I.  That  after  the  statement  of  the  account  [or  otherwise 
refer  to  the  cause  of  action]  mentioned  in  the  complaint,  and 
before  the  commencement  of  this  action,  to  wit,  on  or  about 
the  day  of  ,  19  ,  plaintiff  made  his  bill  of 
exchange  in  writing,  dated  on  said  day,  and  directed  the 
same  to  the  defendant,  and  thereby  required  the  defendant 
to  pay  to  the  plaintiff's  order  dollars,  for  value  re- 
ceived, months  after  sight;  that  the  defendant,  at 
the  request  of  the  plaintiff,   and  on  the  day  of 

,  19  ,  accepted  said  draft,  and  delivered  the  same 
to  the  plaintiff,  who  then  accepted  and  received  the  same  in 
discharge  of  [or,  for  and  on  account  of]  the  said  claim  herein. 

II.  [On  information  and  belief]  That  the  plaintiff,  before 
the  due  date  of  said  draft,  indorsed  and  delivered  the  same  to 
some  person  to  the  defendant  unknown,  and  the  same  is  now 
held  and  owned  by  some  person  other  than  the  plaintiff, 
which  said  person  received  said  draft  in  good  faith,  before 
maturity  thereof,  and  is  entitled  to  enforce  the  same  against 
the  defendant. 


the  debt.     See  Candee  &  Smith  v.  and  see  Belshaw  v.  Bush,  11  C.  B. 

Fordham  Stone  Rem.  Co.,  126  App.  191;  Maillard  v.  Duke  of  Argyle,  6 

Div.  15,  110  N.  Y.  Supp.  355.  Mann.  &  G.  40. 

24  This  form  is  sustained  by  Em-  25See  vol.  I,  Form  12,  and  note, 
blin  v,  Dartnell,  1  Dpwl.  &  L.  591; 
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1893.  The  Same,  That  Plaintiff  has  Taken  a  Higher  Se- 
curity by  a  Bond.26 

I.  That  after  said  account  [or  note,  or  other  simple  con- 
tract debt]  became  due,  and  before  this  action,  plaintiff  and 
defendant  agreed  that  the  defendant  should  give  the  plain- 
tiff his  bond  under  seal  [or,  should  confess  judgment  to  the 
plaintiff],  for  said  sum  so  due. 

II.  That  in  pursuance  of  said  agreement,  defendant,  on 
the  day  of  ,  19  ,  gave  to  the  plaintiff  his 
bond  under  seal,  wherein  he  covenanted  to  pay  to  said  plain- 
tiff said  sum  of               dollars  so  due,   on  the 

day  of  ,  19    ,  at  ,  with  interest. 

1894.  The  Same,  Payment  by  Check  which  Plaintiff  De- 
layed in  Presenting. 

[Under  N.  Y.  Nego.  Instr,  Law,  §  322.]  27 

That  on  or  about  the  day  of  ,  19    ,  de- 

fendant made  and  delivered  to  plaintiff  his  check  on  the 
Bank  of  for  dollars  in  payment 

of  the  claim  alleged  in  the  complaint;  that  plaintiff  failed  to 
present  said  check  to  said  bank  prior  to  the  day 

of  ,19    ,2S  and  that  prior  thereto  and  on  or  about 

the  of  ,  19    ,  said  bank  became  wholly 

insolvent;  that  [at  all  times  between  the  day  when  said  check 
was  given  to  plaintiff  and  the  day]  when  the  said  bank  be- 
came insolvent  defendant  had  on  deposit  therein  an  amount 
exceeding  the  amount  of  said  check,  and  that  said  deposit 
has  become  wholly  lost  to  defendant.29 

26  That  this  is  a  defense,  see  Price,  the  pre-existing  debt,  defendant  must 
v.  Moulton,  2  Eng.  L.  &  Eq.  303.  show  delivery,   acceptance  and  loss 

27  The  drawer  is  discharged  to  the  to  him  through  the  laches  in  presen- 
extent  of  the  loss  caused  by  the  delay,  tation.    Dehoust  v.  Lewis,  supra. 

28  The  general  rule  is  that  reason-  It  may  be  that  the  facts  of  this  de- 
able  time  ends  with  the  day  after  the  fense  are  admissible  under  a  mere 
delivery  of  the  check,  and  this  time  plea  of  payment  (see  Williams  v. 
is  not  extended  by  indorsement  to  a  Brown,  53  App.  Div.  486,  65  N.  Y. 
third  person.  Dehoust  v.  Lewis,  128  Supp.  1049) ;  but  to  avoid  a  claim  of 
App.  Div.  131,  112  N.  Y.  Supp.  559.  surprise  at  the  trial,  this  form  should 

a  When  the  action  is  brought  upon     be  followed. 
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1895.  The  Same,  That  a  Chattel  Mortgage  was  Given  to 
Secure  the  Debt;  under  which  the  Plaintiff  took  the 
Mortgaged  Property.30 

I.  That  at  the  time  of  giving  the  note  [or,  incurring  the 
other  debt  alleged],  as  set  forth  in  the  complaint,  defendant 
gave  to  plaintiff  a  chattel  mortgage  upon  said  goods  [or, 
briefly  designate  the  subject  of  the  mortgage  (e.  g.,  thus),  the 
household  furniture  contained  in  his  dwelling  at  ], 
which  mortgage  was  upon  condition  that  if  the  said  note 
[or,  other  debt]  was  not  paid  when  due,  plaintiff  might  take 
the  [goods]  and  dispose  of  them  at  public  or  private  sale,  and 
out  of  the  avails  retain  the  amount  due  [upon  the  note], 
with  costs  and  expenses,  paying  over  the  surplus,  if  any,  to 
the  defendant. 

II.  That  on  or  about  the  day  of  ,  19  , 
and  before  this  action,  the  plaintiff  took  possession  of  the 
[goods]  to  dispose  of  them,  and  that  the  same  have  not  since 
been  returned  to  the  defendant. 

III.  That  said  [goods]  were  then  of  the  value  of 
dollars,  and  more  than  sufficient  to  satisfy  the  plaintiff's 
demand,  in  addition  to  the  costs  and  expenses  of  a  sale. 

1896.  Part  Payment. 

For  a  separate  and  partial  defense,31  defendant  alleges 

that  between  the  day  of  ,  19     ,  and  the 

day  of  ,    19     ,   [or,   on  or  about  the 

day  of  ,  19     ,]  he  paid  to  plaintiff  on 

account  of  the  claim  set  forth  in  the  complaint  herein  the 

sum  of  dollars.32 

30  This  form  is  sustained  by  Case  v.  It  was  held,  however,  in  Howd  v. 
Boughton,  11  Wend.  (N.  Y.)  106.            Cole,  74  Hun,  121,  26  N.  Y.  Supp. 

See   Form    1930   for   a   precedent  431,  that  an  omission  to  so  charac- 

where  defendant  deposited  collateral  terize  this  defense  as  a  partial  one 

security  which  plaintiff  has  sold.  would   be  disregarded  inasmuch   as 

31  This  defense  must  be  expressly  it  was  necessarily  so  pleaded.  But 
pleaded  as  a  partial  one.  Code  Civ.  the  Code  direction  is  imperative, 
Pro.,  §  508.     See  Form  12,  page  11,  and  should  be  observed. 

and  notes  thereto.  32  Plaintiff  may  avail  himself  of 
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1897.  Denying  the  Promise  as  to  Part,  and  Pleading  Pay- 
ment as  to  Residue.33 

Defendant  denies  that  he  promised  to  pay  the  plaintiff 
dollars,  and  alleges  that  he  promised  and  agreed 
to  pay  to  plaintiff  for  the  goods  mentioned  in  the  complaint, 
[if  at  all,]  34  the  sum  of  dollars,  and  no  more,  which 

said  sum  defendant  heretofore,  and  on  or  about  the 
day  of  ,  19     ,  paid  to  the  plaintiff.35 

1898.  Reducing  Value  and  Pleading  Payment.36 

Defendant   denies   that   the   goods    [or,    services]   men- 
tioned in  the  plaintiff's  complaint  were  worth  the  sum  of 
dollars,  and  alleges  that  they  were  worth  not  to 
exceed  dollars,  which  said  last-mentioned  sum 

defendant,  on  or  about  the  day  of  , 

19     ,  paid  to  plaintiff.37 

1899.  Merger  of  Plaintiff's  Claim  in  a  Judgment.38 

That  on  or  about  the  day  of  ,  19    , 

at  and    in    the  Court    of 

[in  the  State  of  ]  39  the  plaintiff  recovered  a  judg- 

these  allegations  in  the  event  of  de-  where  the  complaint  is  on  a  quantum 

fendants'  further  plea  of  the  Statute  meruit,  or  a  quantum  valebat. 

of    Limitations.    See  Ochs  v.   Frey,  "  If  defendant  also  desires  to  con- 

47  App.  Div.   390,  62  N.  Y.  Supp.  tend  that  the  payment  amounts  to  an 

67.  accord   and   satisfaction,    he   should 

33  A  denial  of  plaintiff's  version  of  plead  it  as  a  separate  defense,  follow- 
the  agreement  in  some  particular  is  ing  the  precedent  in  Form  1778.  The 
properly  incorporated  in  the  defense  defense  of  payment  does  not  permit 
of  payment  of  the  claim  as  defendant  evidence  of  an  accord  and  satisfac- 
concedes  it  existed.  Flournoy  o.  Os-  tion.  Habrich  v.  Donohue,  51  App. 
good,  99  App.  Div.  270,  90  N.  Y.  Div.  375,  64  N.  Y.  Supp.  604. 
Supp.  972.  38  That  this  is  a  defense,  although 

34  This  is  permissible.  Corn  v.  the  judgment  is  not  paid,  see  Gray 
Levy,  97  App.  Div.  48,  89  N.  Y.  v.  Richmond  Bicycle  Co.,  167  N.  Y. 
Supp.  658.  348. 

35  This  answer  presents  but  a  sin-  39  The  defense  may  be  founded 
gle  defense.  Spencer  v.  Tooker,  12  upon  a  judgment  of  a  court  of  another 
Abb.  Pr.  (N.  Y.)  353.  State.     Gray  v.   Richmond  Bicycle 

36  This  form  is  only  appropriate  Co.,  supra. 
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merit,  duly  given  in  said  court,  against  the  defendant  upon 
the  cause  of  action  alleged  in  the  complaint. 

1900.  Novation,  by  Substitution  of  New  Creditor. 

That  on  the  day  of  ,  19    ,  at  , 

at  the  request  of  the  plaintiff,  defendant  made  and  delivered 
his  promissory  note  [or,  his  bond,  under  seal],  to  one  M.  N., 
payable  to  his  order,  for  dollars,  in  discharge  of 

the  indebtedness  stated  in  the  complaint.40 

1901.  The  Same,  by  Substitution  of  New  Debtor.41 

That  on  or  about  the  day  of  ,  19    , 

and  at  the  request  of  plaintiff,  defendant  made  and  delivered 
to  plaintiff  an  order  upon  one  M.  N.,  for  the  sum  of 
dollars;  that  plaintiff  agreed  that  if  said  order  was  accepted 
by  said  M.  N.,  that  plaintiff  would  accept  the  same  in  full 
discharge  of  and  substitution  for  the  claim  against  defendant 
alleged  in  complaint  herein;  that  thereafter  said  M.  N.  duly 
accepted  said  order  and  agreed  to  pay  the  same. 

1902.  The  Same,  Another  Form. 

That  after  the  making  of  the  agreement  for  [the  sale  of 
goods]  alleged  in  the  complaint,  [and  prior  to  the  delivery 
thereof],  defendant  notified  plaintiff  that  he  had  transferred, 
[or,  intended  to  transfer]  his  business  to  [name];  that  de- 
fendant and  said  [name]  duly  notified  plaintiff  to  deliver  said 

40  To  constitute  a  novation  the  as  the-extinguishment  of  the  old  ones; 
original  indebtedness  or  obligation  there  must  be  the  consent  of  all  the 
must  be  extinguished;  if  the  defend-  parties  to  the  substitution.  Held  v. 
ant  is  charged  with  liability  because  Caldwell-Eaton  Co.,  97  App.  Div. 
of  novation  it  must  be  shown  that  301,  89  N.  Y.  Supp.  954.  But  the 
there  was  an  agreement  among  the  consent  need  not  be  evidenced  by 
parties  to  the  old  and  new  obligation  any  writing,  or  be  in  any  particular 
whereby  the  new  obligation  was  sub-  form,  and  may  be  implied  from  a 
stituted  for  the  old  one.  Inman  v.  party's  conduct.  See  Lane  &  Co.  v. 
Burt  Co.,  124  App.  Div.  73,  108  N.  United  Oil  Cloth  Co.,  103  App.  Div. 
Y.  Supp.  210.  378,  92  N.  Y.  Supp.  1061.    See,  also, 

41  A  novation  requires  the  creation  next  form, 
of  new  contractual  relations  as  well 
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goods  to  said  [name]  and  that  said  [name]  would  assume  the 
obligation  to  make  payment  therefor  in  substitution  for 
defendant's  obligation;  that  plaintiff  agreed  thereto,  and 
thereafter  said  goods  were  so  delivered  by  plaintiff  to  said 
[name]  and  retained  by  [it]  under  said  agreement,  and  [if 
according  to  fact]  payment  of  dollars  made  to  plain- 

tiff by  said  [name]  upon  account  of  the  amount  due  from 
it  to  plaintiff  therefor.42 

1903.  Demand  before  or  after  the  Plaintiff's  Tender. 

I.  That  before  the  making  of  the  tender  alleged  in  the 
complaint  [or,  after  the  making  of  the  tender  alleged,  and 
before  this  action],  and  on  or  about  the  day  of 

,  19    ,  at  ,  the  defendant  requested  the 

plaintiff  to  pay  him  said  sum  [or,  to  deliver  to  him  said  deed 
-^or  otherwise]. 

II.  That  the  plaintiff  then  and  there  refused,  and  has 
ever  since  refused,  to  pay  [or,  to  deliver]  the  same. 

1904.  Gift  Inter  Vivos.43 

That  on  or  about  the  day  of  ,  19    , 

plaintiff  [or,  M.  N.,  plaintiff's  intestate — or,  testator — or, 
assignor]  gave  the  [bond — or,  other  instrument  or  property] 
mentioned  in  the  complaint  to  the  defendant,  and  on  said 
day  delivered  the  same  to  defendant  with  the  intent  and  for 
the  purpose  of  vesting  title  thereto  in  the  defendant;  that 
defendant  is  now  the  owner  and  holder  of  said  [subject  of 

gift}- 

42  As  to  sufficiency  of  these  facts  the  complaint  merely  alleged  title  in 
to  constitute  a  novation,  see  Lane  &  plaintiffs  as  of  the  time  of  the  acquir- 
Co.  v.  United  Oil  Cloth  Co.,  supra;  ing  of  the  subject  of  the  action,  and 
De  Witt  v.  Monjo,  46  App.  Div.  533,  rested  his  present  title  upon  the  legal 
61  N.  Y.  Supp.  1046.  presumption  of  continued  ownership 

43  This  issue  would  be  involved  in  (see  note  on  page  22),  an  affirmative 
a  denial  of  an  express  allegation  of  defense  of  the  making  of  the  subse- 
plaintiffs'     present    ownership,     in-  quent  gift  seems  necessary. 

eluded  in  the  complaint.   If,  however, 
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1905.  Performance.44 

[After  setting  forth  the  necessary  additional  facts:]  That  the 
defendant  duly  performed  all  the  conditions  of  said  contract 
upon  his  part.45 

1906.  Tender  of  Payment.46 

I.  That  [before  the  commencement  of  this  action,  and] 
on  or  about  the  day  of  ,  19    ,  at  , 

defendant  duly  tendered  to  the  plaintiff  dollars  in 

payment  of  said  claim  alleged  in  the  complaint  and  accrued 
interest,47  [and  the  costs  of  the  action  to  date]  48  *  but  plain- 
tiff refused  to  receive  the  same. 


44  Defendant's  performance  of  the 
contract,  which  the  plaintiff  has  al- 
leged to  have  been  broken  by  the 
former,  is  always  admissible  under  a 
denial  of  the  breach,  but,  under  fa- 
miliar principles,  defendant  would 
not  be  allowed  to  show  an  excuse  for 
non-performance  if  he  had  merely  de- 
nied the  breach.  See  note  on  page 
24,  Vol.  I;  Hosley  v.  Black,  28  N.  Y. 
438;  Oakley  v.  Morton,  11  id.  25. 

This  form  is  suggestive  of  the  use 
of  the  short  method  of  pleading  per- 
formance,' permitted  by  the  Code 
procedure;  a  defendant  would  avail 
himself  of  this  form  when  he  was  al- 
leging cither  a  subsequent  agreement, 
or  a  provision  in  the  contract  alleged 
in  the  complaint  which  plaintiff  had 
not  been  obliged  to  set  forth,  in  avoid- 
ance or  extinguishment  of  plaintiff's 
prima  facie  right  of  action,  and  which 
subsequent  agreement,  or  provision 
imposed  upon  defendant  the  perform- 
ance of  some  act  in  the  nature  of  a 
condition  precedent. 

46  See  N.  Y.  Code  Civ.  Pro.,  §  533, 
and  note  on  page  20,  Vol.  I. 

46  As  to  this  defense  in  common- 
law  actions,  see  Browning,  King  &  Co. 
v.  Chamberlain,  210  N.  Y.  270;  Wilder 


v.  Seelye,  8  Barb.  (N.  Y.)  408;  Peo. 
v.  Banker,  8  How.  Pr.  (N.  Y.)  258; 
Becker  v.  Boon,  61  N.  Y.  317;  Crom- 
well v.  Burr,  12  N.  Y.  State  Rep.  132. 
In  equity  actions,  see  Roosevelt  v.  N. 
Y.  &  H.  R.  Co.,  30  How.  Pr.  226,  45 
Barb.  (N.  Y.)  554;  Livingston  v.  Har- 
rison, 2  E.  D.  Smith  (N.  Y.),  197; 
Grover  v.  Smith,  165  Mass.  132. 
After  action  commenced,  see  N.  Y. 
Code  Civ.  Pro.,  §731;  Browning, 
King  &  Co.  v.  Chamberlain,  supra. 

47  Further  accrual  of  interest  will 
cease,  if  the  tender  was  sufficient  at 
the  time;  but  not  otherwise.  Hoff- 
man v.  Rose  Dress  Co.,  179  App.  Div. 
57.  When  the  original  tender  was  in- 
sufficient because  not  including  ac- 
crued costs,  the  amount  subsequently 
paid  into  court  must  include  interest 
to  the  date  of  the  deposit.  Moran  v. 
Pinchot,  176  App.  Div.  807,  163  N. 
Y.  Supp.  833. 

48  If  the  tender  was  made  after  ac- 
tion commenced,  it  must  include  not 
only  the  amount  due  with  interest, 
but  also  the  costs  to  date.  Moran  v. 
Pinchot,  176  App.  Div.  807,  163  N. 
Y.  Supp.  833.  An  action  is  com- 
menced, within  the  rule  requiring  ten- 
der of  accrued  costs,  when  the  sum- 
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II.  That  defendant  has  ever  since  remained  ready  and 
willing  to  pay  to  the  plaintiff  said  sum;  but  the  plaintiff  has 
hitherto  refused  to  receive  the  same.49 

III.  That  defendant  has  heretofore  duly  paid  said  sum  of 

dollars  into  this  court  in  this  action  to  be  paid  to 
the  plaintiff,50  of  which  payment  notice  has  been  duly  given 
to  the  plaintiff  B1  [within  ten  days  thereafter].52 


mons  has  been  served  on  a  necessary 
defendant,  although  the  defendant 
making  the  tender  had  not  thereto- 
fore been  served.  Moran  v.  Pinchot, 
supra. 

49  An  averment  of  a  continued  as 
well  as  a  present  readiness  to  pay  is 
an  essential  part  of  a  plea  of  tender. 
Locklint).  Moore,  57  N.  Y.  360;  Kort- 
right  v.  Cady,  5  Abb.Pr.  (N.  Y.)  358; 
Barkers.  Brink,  5  Clarke  (Iowa),  481. 

50  Such  a  defense  in  an  action  on 
contract,  accompanied  by  payment 
of  the  amount  into  court,  vests  the 
title  to  the  money  in  the  plaintiff 
regardless  of  the  outcome  of  the  ac- 
tion. Mann  v.  Sprout,  185  N.  Y.  109. 
Plaintiff's  subsequent  withdrawal  of 
the  money  does  not  discharge  defend- 
ant from  liability,  except  pro  tank). 
Beil  v .  Supreme  Council,  42  App.  Div. 
168,  58  N.  Y.  Supp.  1049. 

This  payment  into  court  is  an  es- 
sential element  of  the  common-law 
tender.  Hoffman  v.  Rose  Dress  Co., 
supra.  And  an  answer  attempting 
to  set  up  such  a  tender  is  insufficient 
unless  it  alleges  such  payment,  and 
notice  thereof  should  be  given  to 
plaintiff.  Becker  v.  Boon,  61  N.  Y. 
317;  Wilson  v.  Doran,  110  N.  Y.  101. 
The  failure  to  allege  a  prior  deposit, 
or  to  show  a  notice  of  the  payment 
into  court,  is  waived  where  the  an- 
swer alleges  that  defendant  "now 
brings  the  said  sum  into  court,"  the 
amount  was  actually  paid  into  court, 
and  plaintiff  made  no  objection  to  the 


sufficiency  of  the  defense  prior  to  the 
trial.  Wilson  v.  Doran,  supra.  But 
where  an  answer  contains  another 
defense,  making  it  impossible  for 
plaintiffs'  attorney  to  return  it  on 
the  ground  of  the  insufficiency  of  the 
defense  of  tender,  the  objection  that 
it  does  not  show  payment  into  court 
and  notiee  to  plaintiff  is  not  waived. 
Wilson  w.Wilson,  73  Misc.  580,  131 
N.Y.Supp.81. 

To  be  available  as  a  defense  in  fore- 
closure the  tender  does  not  have  to 
be  kept  good  by  payment  into  court. 
Cresco  Realty  Co.  v.  Clark,  128  App. 
Div.  144,  112  N.  Y.  Supp.  550, 
There  is  an  exception,  however, 
where  the  defendant  seeks  affirm- 
ative relief;  in  such  event  the  money 
should  be  paid  into  court.  Halpin  v. 
Phoenix  Ins  Co.,  118  N.  Y.  165; 
Wright  v.  Robinson,  84  Hun,  178. 
Heal  v.  Richmond  Co.  Sav.  Bank; 
127  App.  Div.  428,  111  N.  Y.  Supp. 
602. 

61  If  not  alleged  in  the  answer,  de- 
fendant should  give  notice  of  it  with 
the  answer.  Simpson  v.  French,  25 
How.  Pr.  (N.  Y.)  464.  But  alleging 
it,  as  above,  is  often  the  more  conven- 
ient form.  The  allegation  should  be 
of  the  payment  into  court  of  a  spe- 
cific sum.  If  the  payment  into  court 
was  made  in  a  former  suit,  the  cir- 
cumstances of  it  should  be  stated. 
Peo.  v.  Banker,  8  id.  258. 

62  If  the  tender  is  made  after  action 
commenced,   under   Code  Civ.   Pr., 
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1907.  Tender  as  to  Part,  and  Payment  as  to  Part. 

I.  [Allege  payment  on  account,  as  in  Form  1896.] 

II.  As  to  the  residue  of  said  claim,  the  defendant  says  that, 
on  or  about  the  day  of  ,  19  ,  at  , 
he  duly  tendered  [continuing  as  in  Form  1906,  paragraphs 
I,  II  and  III]. 

1908.  Denial  of  Part,  and  Tender  of  Residue. 

I.  [As  in  Form  1897  or  1898.] 

II.  That  before  this  action,  and  on  or  about  the 

day  of  ,  19     ,  at  ,  defendant  duly  tendered 

to  the  plaintiff  dollars  in  payment  of  said  sum;  but 

[continuing  as  in  Form  1906,  from  the  *]. 

1909.  Compromise. 

I.  That  on  or  about  the  day  of  ,  19  , 
and  before  this  action,  the  plaintiff  demanded  said  sum  [or, 
said  goods,  or,  otherwise],  as  alleged  in  the  complaint,  and 
upon  the  grounds  therein  set  forth,  from  the  defendant, 
and  the  defendant  disputed  and  refused  to  pay  the  same 
because  [here  state  facts  showing  the  claim  a  doubtful 
one].i3 

II.  That  thereupon  the  plaintiff  and  defendant  agreed  to  a 
compromise  of  said  plaintiff's  claim,  and  that  in  compromise 
thereof  the  defendant  should  pay,  and  the  plaintiff  accept, 

dollars  in  satisfaction  thereof. 

III.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  did  so  pay  and  the  plaintiff  so  accepted  said 
sum,  and  thereby  the  said  claim,  as  alleged  in  the  complaint, 
was  satisfied  and  compromised. 

§  731,  a  notice  of  the  payment  into  no  effect  upon  the  validity  of  the  pay- 
court  is  essential  and  must  be  given  ment  or  security  given  in  compliance 
within  ten  days  after  the  payment  is  therewith.  See  notes  to  Form  307; 
made.  Wilson  v.  Doran,  110  N.  Y.  Felton  v.  Weber,  78  N.  Y.  334. 
101.  See,  also,  Form  1778,  pleading  an 
63  After  compromise,  the  character  accord  and  satisfaction,  and  notes 
of  the  doubt,  if  not  fraudulent,  has  thereto. 
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1910.  Composition  Deed.54 

I.  Defendant  admits  that  on  or  about  the  day  of 

,19  ,  he  was  indebted  to  the  plaintiff  in  the  sum 
of  dollars,  upon  the  claim  as  alleged  in  the  com- 

plaint. 

II.  That  afterwards,  and  on  or  about  the  day  of 

,  19  ,  the  plaintiff,  by  his  deed,  under  seal,  agreed 
with  the  defendant,  and  with  divers  other  creditors  of  de- 
fendant, that  plaintiff  would  accept  dollars  from 
the  defendant  in  full  satisfaction  of  his  said  indebtedness, 
and  that  he  would  not  sue  defendant  on  account  thereof, 
and  defendant  thereupon  paid  said  sum,  and  plaintiff  did 
then  and  there  so  accept  the  same;  and  divers  other  cred- 
itors of  this  defendant  then  and  there  also,  by  the  same  deed, 
agreed  with  each  other,  and  with  plaintiff  and  defendant,  to 
accept,  and  did  accept,  a  proportionate  sum  with  the  said 
plaintiff  in  full  satisfaction  of  the  several  debts  to  such  cred- 
itors, respectively,  due  and  owing  from  the  defendant,  and 
covenanted  with  the  defendant  not  to  sue  the  defendant  for 
such  respective  debts. 

1911.  Want  of  Consideration.55 

That  the  [bond]  mentioned  and  described  in  the  complaint 

64  For  the  allegations  of  an  answer  pears),  except  in  actions  upon  nego- 

alleging  a  composition  by  giving  re-  tiable  instruments  and  instruments 

newal  notes,  which  the  plaintiff  sub-  under  seal.     These  instruments  im- 

sequently  refused  to  receive,  see  War;  port  a  consideration,  and  make  want 

burg  v.  Wilcox,  7  Abb.  Pr.  (N.  Y.)  of  consideration  an   affirmative  de- 

336.  fense.    Howie  v.  Kasnowitz,  83  App, 

For  the  allegations  of  an  answer  Div.   295,   82  N.  Y.  Supp.  42;  and 

setting  up  an  assignment  for  benefit  see,  also,  notes  to  Forms  2021  and 

of  creditors,  made  as  a  composition,  2057. 

see  Watkinson  v.  Inglesby,  5  Johns.  An  allegation  "that  there  never 

(N.  Y.)  386.  was  any  valuable  or  other  legal  con- 

68  The  objection  of  want  of  consid-  sideration"  is  sufficient,  as  equiva- 

eration  will  be  available  under  a  gen-  lent  to  an  allegation  that  there  was 

eral  denial,  or  a  specific  denial  of  no  consideration,  which  is  a  pleada- 

there  having  been   a   consideration  ble  fact.     First  Nat.  Bank  of  Tow- 

(or,  of  the  facts  alleged  in  the  com-  anda  v.  Eobinson,  105  App.  Div.  193, 

plaint  by  which  a  consideration  ap-  94  N.  Y.  Supp.  767. 
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was   made   by   defendant   without   consideration   of   any 
kind  whatsoever. 

1912.  Rescission  of  Contract.66 

That  after  the  making  of  the  contract  alleged  in  the  com- 
plaint, and  on  or  about  the  day  of  ,  19  , 
and  before  any-breach  thereof,57  it  was  mutually  agreed  by 
and  between  the  plaintiff  and  the  defendant  that  the  said  con- 
tract should  be  waived,  abandoned  and  rescinded,  and  the 
same  was  then  duly  waived,  abandoned  and  rescinded  ac- 
cordingly. 

1913.  The  Same,  by  the  Non-happening  of  an  Event  upon 
which  the  Contract  Depends.68 

That  the  performance  of  the  contract  alleged  in  the  com- 
plaint was  dependent  upon  the  happening  of  an  event  over 
which  neither  plaintiff  or  defendant  had  any  control,  viz., 
[state]. 

That  such  event  did  not  happen,  and  because  of  such  non- 
happening  the  said  agreement  between  plaintiff  and  de- 
fendant became  abrogated  and  rescinded. 

1914.  Subsequent  Modification.59 

That  after  the  making  of  the  contract  alleged  in  the  com- 
plaint,60 and  on  or  about  the  day  of  ,  19    , 

56  This  defense  must  be  affirma-  68  Where  the  performance  of  a  con- 
tively  pleaded.  Chapin  v.  Pratt,  49  tract  depends  upon  the  happening 
N.  Y.  State  Rep.  42,  20  N.  Y.  Supp.  of  an  event  over  which  neither  party 
952.  has    control,    an    implied    condition 

See,  under  Answers  in  Actions  will  be  read  into  the  contract  that  it 
fob  Goods  Sold  and  Delivered,  shall  be  abrogated  upon  the  non- 
Form  1951,  setting  up  plaintiff'  re-  happening  of  such  event.  Marks 
scission  of  the  sale  upon  the  ground  Realty  Co.  v.  Churchills,  90  Misc. 
of  fraud  in  inducing  the  sale.  370,  153  N.  Y.  Supp.  264. 

57  If  the  only  materiality  of  the  69  This  is  an  affirmative  defense 
date  is  that  it  was  before  or  after  an-  which  cannot  be  shown  under  a  de- 
other  event,  it  is  sufficiently  stated  nial  of  the  contract.  Wallace  v.  Blake, 
in  that  way,  unless  the  adversary  can  128  N.  Y.  676. 

show  he  is  prejudiced.     Kellogg  v.  60  A  modification   claimed  to  have 

Baker,  15  Abb.  Pr.  (N.  Y.)  286.  been  made  at  the  time  the  contract 
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the  plaintiff  and  defendant  agreed  that  the  same  be  modified 
as  follows:  [set  forth  the  terms  of  the  modification,61  and  con- 
tinue in  such  manner  that  the  facts  will  appear-  to  raise  the  de- 
fense relied  upon]. 

1915.  By  Surety,  Alleging  a  Subsequent  Alteration  of  the 
Contract.62 

I.  That  the  defendant  gave  the  bond  mentioned  in  the 
complaint  as  surety  for  one  M.  N.,  to  secure  the  performance, 
on  the  part  of  said  M.  N.,  of  a  certain  agreement  made  con- 
temporaneously therewith  [here  state  the  principal's  contract 
briefly  or,  may  annex  a  copy,  unless  sufficiently  and  correctly 
stated  in  the  complaint]. 

II.  That  thereafter,  and  without  the  knowledge  or  con- 
sent of  this  defendant,  the  plaintiff,  and  said  M.  N.  changed 
the  terms  of  said  contract  by  mutual  agreement,  whereby 
[here  state  modification].63  , 


goes  into  effect  (e.  g.  the  delivery 
for  storing  of  the  goods  under  the 
storage  agreement)  is  not  a  subse- 
quent modification.  Tripp  v.  Smith 
50  App.  Div.  499,  64  N.  Y.  Supp.  94, 
aff'd  168  N.  Y.  655. 

61 A  pleading  is  insufficient  as 
against  a  motion  to  make  more  defi- 
nite and  certain  when  it  fails  to  set 
forth  the  term  of  the  modification. 
Ottman  v.  Fletcher,  23  Abb.  N.  C. 
(N.  Y.)  430. 

The  modification  mu?t  rest  upon 
a  consideration,  and  the  allegations 
as  to  its  terms  should  reveal  the  con- 
sideration moving  to  plaintiff;  other- 
wise, on  familiar  principles,  the  de- 
fense would  be  insufficient  on  its 
its  face.  See  Weed  v.  Spears,  193  N. 
Y.  289. 

62  This  defense  must  be  affirma- 
tively pleaded.  Nat.  Radiator  Co. 
v.  Hull,  79  App.  Div.  109,  79  N.  Y. 
Supp.  519. 


It  is  a  complete  defense.  French 
v .  Graves,  50  App.  Div.  522,  64  N.  Y. 
Supp.  74. 

See,  for  other  precedents,  Forms 
2043  and  2112. 

03  A  surety  is  discharged  by  any  al- 
teration of  the  contract  made  with- 
out his  consent,  whether  material  or 
not.  Antisdel  v.  Williamson,  165  N. 
Y.  372;  Page  v.  Krekey,  137  id.  307; 
Brandt  on  Suretyship,  §  378. 

A  valid  extension  of  time  of  pay- 
ment, based  on  a  consideration,  and 
precluding  the  creditor  from  enforc- 
ing the  obligation  meantime,  will 
discharge  the  surety.  See  Schwartz 
v.  Smith,  143  App  Div.  297,  128  N. 
Y.  Supp.  1,  aff'd  207  N.  Y.  714,  and 
cases  cited.  An  extension  of  time 
procured  by  the  debtor  by  giving  ne- 
gotiable notes  furnishes  sufficient 
consideration  to  render  the  credi- 
tors' agreement  enforcible;  if  the 
notes  cover  only  a  portion  of  the  in- 
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III.  [Show  a  consideration  moving  to  plaintiff,  to  support 
the  alteration.] 64 

1916.  The  Same,  by  Surety,  Showing  Neglect  to  Sue  the 
Principal,  after  Request.65 

I.  That  [at  the  time  alleged  in  the  complaint  as  the  time 
when  the  said  supposed  debt  became  due,  and]  on  or  about 
the  .day  of  ,  19  ,  defendant  requested 
plaintiff  to  proceed  immediately  against  said  [debtor]  for  the 
collection  of  the  claim  alleged  in  the  complaint,  and  to  bring 
action  against  him  therefor;  that  for  more  than 
months  thereafter,  the  said  [debtor]  was  solvent  and  able  to 
pay  the  said  claim,  and  the  same  could  have  been  collected 
from  him  if  the  plaintiff  had  endeavored  to  make  collection, 
but  he  unreasonably  and  improperly  neglected  so  to  do. 

II.  That  since  that  time,  and  after  said  months 
thereafter  had  elapsed,  the  said  [debtor]  became,  and  now  is, 
wholly  insolvent  and  unable  to  pay  the  said  debt;  that  plain- 
tiff has  failed  to  secure  payment  thereof,  if  at  all,  through 

debtedness,  the  balance  of  it  is  not  kirch  v.    McHugh,     165   App.    Div. 

affected.    Klein  v.  Long,  27  App.  Div.  406,    150   N.  Y.  Supp.    1032;   Olm- 

158,  50  N.  Y.  Supp.  419.  stead  v. .  Latimer,    158   N.   Y.   313, 

Conduct      substantially      variant  where  previous  cases  on  the  point 

with  the  provisions  of  the  agreement,  are  collated. 

and  enhancing  the  surety's  hazard  z65  That  request  to  proceed  against 
will  discharge  the  surety  even  though  principal,  neglect  so  to  do,  and  re- 
there  was  no  agreement  of  modifica-  sultant  damages,  are  essential,  see 
tion.  See  Tradesmens'  Bank  v  Nat.  Remsen  v.  Beekman,  25  N.  Y.  552; 
Surety  Co.,  169  N.  Y.  563.  De  Caumont  v.  Rasines,  38  App.  Div. 

64  If  the  modification  is  in  the  na-  153,  56  N.  Y.  Supp.  652. 
ture  of  an  extension  of  time  for  the  A  mere  delay  in  enforcing  the 
payment  of  the  obligation  by  the  claim  against  the  principal  will  not 
principal,  it  is  necessary  that  the  discharge  the  surety.  Burfeind  v. 
agreement  for  the  extension  shall  Peo.  Surety  Co.,  139  App.  Div. 
be  valid  and  binding,  i.  e.,  shall  be  762,  124  N.  Y.  Supp.  385,  aff'd  203 
founded  upon  a  consideration  mov-  N.  Y.  602;  McKecknie  v.  Ward,  58 
ing  to  the  creditor;  a  payment  of  N.  Y.  541;  Howe  Mach.  Co.  v.  Far- 
part  of  the  debt,  or  the  interest  rington,  82  id.  121.  An  exception 
already  accrued,  or  a  promise  to  exists  if  the  guaranty  is  one  of  col- 
pay  interest  for  the  future,  is  not  a  lection.  Salt  Springs  Nat.  Bank  v. 
sufficient  consideration  to  support  Sloan,  135  N.  Y.  371. 
the    creditor's   promise.      See    Neu- 
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his  unreasonable  neglect  to  proceed  in  the  collection  of  the 
same  from  said  [debtor]  after  request  by  defendant  so  to  do 
as  aforesaid. 

1917.  Extension  of  Time  of  Payment. 

[Sustained  in  Beach  v.  Shanley,  35  App.  Div.  566,  55  N.  Y. 
Supp.  130.] 

That  on  or  about  the  day  of  ,  19    ,  plain- 

tiff, for  a  valuable  consideration  entered  into  an  agreement 
with  defendant  whereby  he  promised  and  agreed  to  extend 
the  time  for  the  payment  of  the  amount  due  under  [the  bond 
and  mortgage]  alleged  in  the  complaint  for  [one  year  from 
the  4ay  °f  >  19    ;]  that  by  reason  thereof 

there  is  now  no  sum  or  amount  due  said  plaintiff  thereon. 

1918.  Counterclaim  for  Reformation  of  Contract  on  the 
Ground  of  Mistake,  and  Enforcement  of  Obligation  as 
Reformed. 

As  a  defense  and  [equitable]  counterclaim,  defendant  al- 
leges that  prior  to  the  execution  of  the  written  agreement, 
as  alleged  in  the  complaint,  it  was  agreed  [state  true  agree- 
ment, as]  that  if  the  defendant's  title  to  the  said  real  prop- 
erty was  not  satisfactory  to  plaintiff,  the  money  paid  by 
him  upon  the  purchase  price  thereof  at  the  time  of  its  exe- 
cution should  be  refunded,  and  thereupon  such  agreement 
for  the  sale  thereof  should  become  null  and  void. 

That  such  additional  agreement,  although  made,  was  not 
incorporated  in  the  written  contract,  as  it  properly  should 
have  been,  but  was  omitted  by  mutual  mistake  there- 
from. 

[That  defendant  has  heretofore  tendered  to  plaintiff  the 
return  of  the  amount  paid  upon  the  purchase  price,  and  is 
ready  and  willing  and  hereby  offers  to  return  the  same.] 

Wherefore,  defendant,  demands  judgment  that  the  con- 
tract sued  upon  be  reformed  so  as  to  include  the  terms  of  the 
additional  agreement  omitted  from  the  written  instrument, 
[and  that  plaintiff  be  adjudged  to  deliver  up  such  written 
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agreement  to  defendant  for  cancellation,]  and  for  such  other 
and  further  relief  as  may  be  just.66 


1919.  Defendant's  Discharge  in  Bankruptcy;  Short  Form.67 

[Sustained  in  Van  Tuyl  v.  Schwab,  174  App.  Div.  665, 
161  N.  Y.  Supp.  323,  aff'd  220  N.  Y.  657.] 68 

[In  case  of  an  involuntary  bankruptcy:]  That  on  the 
day  of  ,  19    ,  a  petition  in  bankruptcy  was  duly 

filed  against  defendant  in  the  United  States  District  Court 
for  the  District  of  ,  and  such  proceedings 

were  duly  had  thereon  that  on  or  about  the  day  of 

,  19  ,  by  an  order  duly  granted  by  said  court 
and  dated  on  said  day,  defendant  was  duly  adjudicated  a 
bankrupt;  that  thereafter  the  defendant  duly  filed  therein 
his  schedules  in  bankruptcy,  and  duly  listed  therein  the 
claim  which  is  the  subject-matter  of  this  action. 


66  From  Thomas  v.  Bronx  Realty 
Co.,  60  App.  Div.  365,  70  N.  Y.  Supp. 
206. 

.  This  should  be  pleaded  as  a  coun- 
terclaim, and  under  New  York  prac- 
tice the  issue  arising  thereon  should 
be  first  tried.  Ward  v.  Union  Trust 
Co.,  166  App.  Div.  762,  152  N.  Y. 
Supp.  237. 

Inadvertent  and  unintentional 
errors  in  submitting  a  bid  or  prop- 
osition, accepted  by  the  other 
party  as  made,  do  not  require  an 
action  or  counterclaim  for  reforma- 
tion. The  facts  constitute  a  defense. 
See  City  of  New  York  v.  Dowd 
Lumber  Co.,  140  App.  Div.  358, 
125  N.  Y.  Supp.  394. 

See  Form  1927,  where  overpay- 
ments inadvertently  made  are 
pleaded  by  way  of  set-off. 

67  This  form  we  regard  as  sufficient 
under  the  New  York  Code,  without 
alleging  the  facts  giving  jurisdiction. 
The  Code  (§  532)  makes  this  method 
of  averring  the  determination  of  a 


court  or  officer  of  special  jurisdiction 
sufficient.  Livingston  v.  Oaksmith, 
13  Abb.  Pr.  (N.  Y.)  183;  Bement  v. 
Wisner,  1  N.  Y.  Code  Rep.  (N.  S.) 
143.  The  English  form  is  equally 
brief.    Chitty's  Forms  of  Pr.  110l 

In  pleading  as  a  defense  the  bank- 
ruptcy of  the  plaintiff,  it  is  not  suf- 
ficient to  allege  that  plaintiff  has 
"applied  for  the  benefit  of  the  Bank- 
rupt Act,"  since  it  is  only  the  adjudi- 
cation that  transfers  the  bankrupt's 
title.  Negley  v.  Jeeffers,  28  Ohio  St. 
90. 

The  discharge  by  bankruptcy,  or 
insolvency  proceedings,  is  not  avail- 
able unless  pleaded.  Rudge  v. 
Rundle,  1  N.  Y.  Sup.  Ct.  (T.  &  C.) 
649;  Horner  v.  Spelman,  78  111. 
206;  Jenks  v.  Opp,  43  Ind.  108; 
Jones  v.  Coker,  53  Miss.  195;  Way  v. 
Lewis,  115  Mass.  26. 

98  See,  also,  Standard  Sewing  Ma- 
chine Co.  v.  Kattell,  132  App.  Div. 
539,  117  N.  Y.  Supp.  32. 
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[In  case  of  a  voluntary  proceeding:]  That  on  or  about  the 
day  of  ,  19     ,  defendant  duly  filed  in  the 

United  States  District  Court,  for  the  District  of 

,  a  petition  to  be  adjudged  a  bankrupt,  together 
with  the  schedules  required  to  be  filed  with  said  petition; 
that  the  claim  which  is  the  subject-matter  of  this  action  was 
duly  listed  and  set  forth  in  said  schedules;  that  on  said  day 
defendant  was  by  an  order  duly  granted  by  said  court  duly 
adjudicated  a  bankrupt. 

That  the  plaintiff  had  due  notice  and  actual  knowledge 
of  said  proceeding  and  of  said  adjudication.69 

That  thereafter,  by  order  duly  made  in  said  District  Court, 
on  the  day  of  ,  19     ,  in  said  proceeding,  the 

defendant  was  duly  discharged  in  bankruptcy  from  all  debts 
and  claims  provable  under  the  Bankruptcy  Act  [both  in- 
dividually and  as  a  member  of  the  firm  of  Y.  Z.  &  Co.].70 

1920,  The  Same,  a  Fuller  Form.71 

I.  That  for  more  than  six  months  prior  to  the 

99  Debts  not  listed  in  the  schedules  charges  given  under  former  bank- 
are  nevertheless  discharged  if  the  ruptcy  acts,  by  McNulty  v.  Frame, 
creditor  had  notice  or  actual  knowl-  1  Sandf.  (N.  Y.)  128;  McCormick  v. 
edge  of  the  bankruptcy  proceedings.  Pickering,  4  N.  Y.  276.  The  follovv- 
Morrison  v.  Vaughan,  119  App.  Div.  ing  are  other  cases  before  the  Code- 
184,  104  N.  Y.  Supp.  169;  Wheeler  on  pleading  discharges:  Sackett  v, 
v.  Newton,  168  App.  Div.  782,  154  Andross,  5  Hill,  327;  Stephens  i>. 
N.  Y.  Supp.  431.  Ely,  6  id.  607;  Seaman  v.  Stoughton, 

70  An  allegation  that  plaintiff's  3  Barb.  Ch.  344;  Johnson  v.  Fitz- 
claim  and  cause. of  action  was  one  hugh,  Id.  360;  McCabe  v.  Cooney, 
of  the  claims  provable  in  bankruptcy  2  Sandf.  Ch.  314;  Dresser  v.  Brooks, 
is  a  mere  conclusion  of  law  and  not  3  Barb.  429;  Morse  v.  Cloyes,  11 
admitted  by  demurrer.  Standard  id.  100;  Varnum  tf.  Wheeler,  1  Den. 
Sewing  Mach.  Co.  v.  Kattell,  supra.  331;  Maples  v.   Burnside,   Id.  332; 

71  The  preceding  form  is  recom-  Ruckman  v.  Cowell,  1  N.  Y.  505. 
mended  for  use  in  New  York,  and  A  briefer  form  than  the  above  is 
wherever  by  statute  it  is  rendered  sufficient  in  pleading  a  discharge 
unnecessary  to  specifically  show  the  under  the  compulsory  provisions  of 
facts  conferring  jurisdiction  in  a  the  Bankrupt  Act.  Such  a  plea  need 
court  of  special  jurisdiction  when  not  aver  the  existence  of  the  facts 
pleading  an  order  or  judgment  upon  which  his  creditors  proceeded 
thereof.  against  the  bankrupt;  for  they  were 

This  form  is  supported  >for  dis-      determined    against    him,    and    he 
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day  of  ,  19    ,  defendant  was  a  resident  of  , 

in  the  county  of  ,  and  State  of  ,  within  the 

jurisdiction  of  the  District  Court  of  the  United  States  for 
the  district  of  ,  and  was  then  a  bankrupt  within 

the  true  meaning  of  the  act  of  Congress,  entitled  "An  act 
to  establish  a  uniform  system  of  bankruptcy  throughout 
the  United  States,"  approved  July  1,  1898,  and  the  various 
acts  amendatory  thereof,  and  then  and  there  owed  debts 72 
which  had  not  been  created  in  consequence  of  a  defalcation 
as  a  public  officer,  or  as  an  executor,  administrator,  guardian 
or  trustee,  or  while  acting  in  any  other  fiduciary  capacity, 
and  which  he  was  unable  to  pay; 73  that  on  said  day  the  de- 
fendant, by  a  petition  setting  forth,  to  the  best  of  his,  this 
defendant's,  knowledge  and  belief,  a  list  of  the  debts  due  to 
his  creditors  and  their  respective  places  of  residence,'  and  the 
amounts  due  to  each,  wherein  plaintiff's  claim  was  in  such 
manner  duly  set  forth,  together  with  an  accurate  inventory 74 
of  his,  the  said  defendant's,  property,  rights  and  credits  of 
every  name,  kind  and  description,  and  the  location  and 
and  situation  of  each  and  every  parcel  and  portion  thereof, 
together  with  all  other  matters  and  things  by  said  statute 
required  to  be  stated,  which  said  petition  was  duly  verified 


should  not  be  required  to  prove  them.  73  This  is  the  appropriate  form  of 
It  should  aver  generally,  that  the  showing  that  defendant  was  a  bank- 
defendant  was  a  bankrupt  within  rupt.  See  Gillon  v.  Bruen,  5  N.  Y. 
the  true  intent  and  meaning  of  the  Leg.  Obs.  227.  But  a  plea  that  de- 
act,  setting  forth  enough  of  the  pro-  fendant  did  owe  debts  which  are 
ceedings  to  show  jurisdiction;  and  not  within  the  excepted  classes,  and 
then,  that  "such  proceedings  were  that  he  presented  a  petition,  etc.,  im- 
thereupon  had"  that  he  was  dis-  ports  that  he  was  a  bankrupt  within 
charged  by  the  court.  Stephens  v.  the  act.  McNulty  v.  Frame,  1  Sandf. 
Ely,  6  Hill  (N.  Y.),  607.  (N.  Y.)  128. 

72  A  plea  of  a  discharge  under  the  74  A  general  allegation  that  such 

voluntary  provisions  of  the  Bankrupt  affidavits,  schedules  and  other  neces- 

Act  must  aver  positively  that  the  de-  sary  and  proper  papers  as  were  re- 

fendant,  at  thiev  time  of  presenting  the  quired  by  a  former  Bankrupt  Act, 

petition,  owed  debts.    Averring  that  were  presented,  was  held  not  enough, 

the  petition  so  alleged  is  not  sufficient.  but  the  plea  should  state  what  papers 

Varnum  v.  Wheeler,  1  Den.  331;  and  in  particular  were  presented.    Sackett 

see  Dresser  v.  Brooks,  3  Barb.  429.  v.  Andross,  5  Hill  (N.  Y.),  327. 
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by  his  oath,  duly  applied  to  the  said  District  Court 75  of 
the  United  States  for  the  said        district  of  ,  the  said 

court  then  being  held  at  ,  in  the  said  district,  and 

State  of  ,  before  the  Hon.  J.  K,  District  Judge  of 

the  United  States  for  the  said  distript,  and  who  then  and 
there  had  full  power  and  lawful  authority  to  hold  said  court, 
by  virtue  of  the  said  act  of  Congress;  and  defendant  did 
therein  declare  himself  to  be  unable  to  meet  his  debts  and 
engagements,  and  pray  to  be  declared  a  bankrupt,  pursuant 
to  the  provisions  of  the  said  act;  and  that  the  said  petition 
being  then  and  there  received  and  filed  by  the  said  District 
Court  of  the  United  States  for  the  district  of  ,  such 

proceedings  were  duly  had  thereon76  that  afterwards,  to 
wit,  on  the  day  of  ,   19    ,  at  ,  a 

decree  was  duly  made  and  entered  in  and  by  the  said  court 
in  the  said  matter  of  the  proceedings  in  bankruptcy  upon 
said  petition,  of  which  decree  the  following  is  a  copy:  [copy 
of  decree]. 

II.  That  the  supposed  indebtedness  alleged  in  the  com- 
plaint, if  any  such  ever  did  accrue,77  accrued  before  [or,  that 
the  supposed  contract  alleged  in  the  complaint,  if  any  such 
was  made,  was  made  before] 78  the  granting  of  such  discharge; 

76  It  should  be  averred  that  the  peti-  a  discharge  was  filed,  and  that  pro- 

tion  of  the  bankrupt  was  presented  to  ceedings  were  had   thereupon,   im- 

the  court,  and  the  discharge  granted  ports  that  it  was  presented  to  the 

by  the  court,  not  by  the  ■judge.    Gil-  court. 

Ion  v.  Bruen,  5  N.  Y.  Leg.  Obs.  227;  A  special  averment  that  the  de- 

Sackett  v.  Andross,  5  Hill,  327.  mand  in  suit  was  included  in  the  list 

76  The  jurisdictional  facts  being  of  creditors  contained  in  the  petition, 
stated  as  above,  the  plea  may  at  is  unnecessary.  McCormick  v.  Pick- 
once  proceed  to  aver  that,  upon  the  ering,  4  N.  Y.  276. 
presentation  of  the  petition  to  the  "  It  is  not  essential  to  admit  the 
court,  such  proceedings  were  there-  existence  of  the  debt.  McCormick 
upon  had  that  he  was  duly  decreed  v.  Pickering,  4  N.  Y.  276. 
to  be  a  bankrupt;  without  averring  78  This  defense  may  be  pleaded  to 
that  notice  was  published  to  the  an  action  on  a  judgment  founded  on  a 
creditors,  or  that  objections  were  debt  existing  when  the  bankrupt  filed 
or  were  not  made  against  the  decree,  his  petition,  but  which  judgment  was 
or  that  twenty  days  had  elapsed  recovered  before  the  discharge  was 
before  the  decree.  granted,  so  that  the  defendant  had  no 

An  averment  that  the  petition  for  opportunity   of   pleading   such   dis- 
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and  the  indebtedness  is  one  that  was  provable  against  the 
estate  of  the  defendant  in  the  proceedings  in  which  said  dis- 
charge was  granted,  and  was  not,  nor  was  any  part  thereof, 
created  in  consequence  of  a  defalcation  as  a  public  officer, 
or  as  an  executor,  administrator,  guardian,  or  trustee,  or 
while  acting  in  any  fiduciary  capacity.79 

III.  That  the  plaintiff's  (alleged)  claim  herein  was  in- 
cluded by  defendant  in  the  said  list  of  debts  annexed  to  his 
said  petition,  and  that  plaintiff  had  due  notice  and  actual 
knowledge  of  said  proceedings. 

1921.  The  Same,  upon  a  Discharge  in  a  Foreign  juris- 
diction.80 

I.  That  by  the  laws  of  [the  kingdom  of  Great  Britain] 
it  is  provided  by  an  act  entitled  [state  title]  passed  [date],  as 
follows:  [quote  the  material  part  of  the  act,  or  state  according 
to  legal  effect].81 

II.  [Adapt  from  the  preceding  forms  the  averments  necessary 
to  show  a  regular  application  for,  and  a  resulting  discharge 
under  the  foreign  act] 

III.  [As  in  paragraph  II  of  preceding  form,  adapting  to 
meet  the  provisions  of  the  foreign  act.] 

IV.  That  on  or  about  the  day  of  ,  19  , 
the  plaintiff  herein  voluntarily  appeared  in  the  aforesaid 
bankruptcy  proceeding,  and  proved  therein  the  claim  set 
forth  in  the  complaint  in  this  action;  that  subsequently 
plaintiff  was  duly  paid  by  the  [assignee]  in  bankruptcy  ap- 


charge  in  the  prior  suit.     Dresser  v.  of  a  defalcation  as  a  public  officer, 

Brooks,  3  Barb.  (N.  Y.)  429;  Fox  v.  etc.,  which  debts  are  excepted  by  the 

Woodruff,  9  id.  498;  Johnson  v.  Fitz-  act.    Sackett  v.  Andross,  5  Hill  (N. 

hugh,  3  Barb.  Ch.  360;  Clark  v.  Row-  Y.),  327;  Maples  v.  Burnside,  1  Den. 

ling,  3  N.  Y.  216.    Otherwise,  if  the  (N.  Y.)   332;   Dresser  v.   Brooks,  3 

discharge  might  have  been  pleaded,  Barb.  (N.  Y.)  429. 

but  was  not,  in  the  original  action.  m  See  Phelps  v.  Borland,  103  N.  Y. 

Steward  v.  Green,  11  Paige  (N.  Y.),  406,  aff'g  30  Hun,  366. 

535.  8l  See  methods  of  averring  a  foreign 

79  It  should   be  averred   that   the  statute,  Forms  1296-1300. 
plaintiff's  debt  did  not  arise  by  reason 


Payment,  Performance,  etc.  2309 

pointed  in  said  proceeding  the  full  dividend  or  proportion- 
ate payment  upon  his  said  claim. 

1922.  The  Same,  Discharge  by  Means  of  Composition  with 
Creditors.82 

[Allege  proceedings  in  bankruptcy,  filing  of  schedules,  and 
defendant's  adjudication  as  a  bankrupt,  as  in  Form  1919.] 

That  thereafter,   and  on  or  about  the  day  of 

,19  ,  and  after  defendant  had  been  duly  examined 
at  a  meeting  of  his  creditors,  defendant  duly  made  and  filed 
in  said  District  Court  an  offer  of  composition  with  his 
creditors;  that  such  proceedings  were  thereafter  taken, 
with  respect  to  said  offer,  and  upon  due  notice  to  all  of  the 
creditors  of  defendant,  including  plaintiff,  that  said  com- 
position was  duly  accepted  by  defendant's  creditors,  and 
that  thereafter  and  on  the  day  of  ,  19     ,  an 

order  was  duly  granted  by  said  District  Court  confirming 
said  composition,  and  directing  among  other  things  the 
payment  to  plaintiff  of  the  sum  of  dollars  as  a 

proportionate  payment  and  dividend  upon  his  claim  as  set 
forth  in  this  action.  [That  a  copy  of  said  order  of  con- 
firmation is  hereunto  annexed  marked  A,  and  made  a  part 
of  this  defense.] 

That  thereafter  said  composition  was  duly  carried  out, 
and  payments  made  thereunder  as  directed  in  and  by  said 
order;  that  the  amount  directed  to  be  paid  to  plaintiff  was 
duly  paid  to  and  accepted  by  him. 


•  82  Such  composition  is  a  defense,  creditor  must  present  and  prove  his 

but  must  be  pleaded  in  order  to  be  claim,  or  he  will  not  be  entitled  to 

available.    Cons.  Rubber  Tire  Co.  v.  participate  in  the  composition;  when 

Vehicle  Equip.  Co.,  121  App.  Div.  he  does  not  participate,  the  composi- 

764, 106  N.  Y.  Supp.  599.   That  such  tion  will  bar  his  claim  for  a  deficiency 

a  composition  discharges  the  bank-  arising  upon  a  sale  of  his  security, 

rupt  from  his  provable  debts  is  pro-  Am.  Woolen  Co.  v.  Cohen,  142  App. 

vided  in  §  14,  subd.  c,  of  the  National  Div.  880,  127  N.  Y.  Supp.  787. 
Bankruptcy   Act.     Even  a  secured 
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1923.  Discharge  in  Insolvency.83 

[Under  N.  Y.  Debtor  and  Creditor  Law,  §§  50-85.] 

I.  That  on  or  about  the  day  of  ,  19  , 
at  ,  an  order  was  duly  made  and  entered  in  the 
County  Court  of  county  [or,  in  the  Supreme  Court 
of  the  county  of  New  York],  in  proceedings  then  duly  pend- 
ing in  said  court  for  the  discharge  of  defendant  from  his 
debts,  whereby  this  defendant,  then  an  insolvent,  was 
duly  discharged  from  all  debts  due  by  him  at  or  prior  to  the 

day   of  ,    19    ,    [or,    contracted   by   him 

prior,  etc.,]  pursuant  to  the  statute,  of  which  order  the  fol- 
lowing is  a  copy:  [copy  final  order]. 

II.  That  the  supposed  indebtedness  alleged  in  the  com- 
plaint accrued,  if  any  such  ever  did  accrue 84  [or,  was  con- 
tracted, if  any  such  ever  was  contracted]  [or,  that  the  sup- 
posed contract  alleged  in  the  complaint,  if  any  such  was 
made,  was  made]  before  the  day  of  ,  19  ,  on 
which  day  defendant  made  his  assignment,  as  required  by 
law,  in  said  proceedings,  and  before  the  granting  of  such 
discharge. 

III.  That  the  contract  alleged  in  the  complaint  was  made 
[or,  was  to  be  performed]  within  this  State,  to  wit,  at 

Or,  III.  That  at  the  time  of  the  presentation  of  the  de- 
fendant's petition  for  such  discharge,  the  plaintiff  [or,  said 
person  with  whom  defendant  contracted]  was  a  resident  within 
this  State,  to  wit,  at 

Or,  III.  That  the  plaintiff  [or,  said  person  with  whom  de- 
fendant contracted]  executed  a  consent  to  the  defendant's 
discharge  [or,  has  appeared  in  said  proceedings,  for  the  dis- 
charge of  this  defendant]. 

Or,  III.  That  on  or  about  the  day  of  , 

19  ,  a  dividend  was  duly  paid  to  the  plaintiff  [or,  said 
person  with  whom  defendant  contracted]  by  the  trustee  of 

83  This  defense  must  be  pleaded.      validity  or  the  existence  of  the  debt. 
See  notes  to  Form  1920.  McCormick  v.    Pickering,   4   N.    V. 

84  The  answer  need  not  admit  the      276. 
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the  estate  of  this  defendant  as  such  insolvent  under  said 
proceedings,  of  dollars,  which  he  accepted.86 

1924.  Set-off.86 

For  a  counterclaim  herein  the  defendant  alleges: 87 
That  before  and  at  the  time  of  the  commencement  of  this 
action,  plaintiff  was,  and  still  is,  indebted  to  the  defendant 
in  the  sum  of  dollars,  for  the  following  cause:  *  [here  state 
the  cause  of  action  relied  on  as  a  set-off],  out  of  which  said  sum 
of  money,  so  due  to  the  defendant,  he  hereby  offers  to  set 
off  to  the  plaintiff  so  much  as  will  be  sufficient  to  satisfy 
the  plaintiff's  damages,  if  any,  in  respect  to  the  alleged 
matters  complained  of  [or,  if  the  cause  of  action  in  the  com- 
plaint is  admitted,  say,  sufficient  to  satisfy  the  sum  so  due 
to  the  plaintiff]. 

1925.  The  Same,  by  Executors.88 

For  a  counterclaim  herein  the  defendant  alleges: 
That  the  plaintiff  before,  and  at  the  time  of  the  death  of 
the  said  M.  N.  [defendant's  testator],  was  indebted  to  the 

85  It  is  necessary  that  defendant  assignee  for  benefit  of  creditors  de- 
allege  a  state  of  facts  showing  that  fendant  must  show  that  the  demand 
the  discharge  would  have  an  effect  which  he  interposes  had  matured  be- 
upon  the  particular  claim  in  suit,  fore  the  assignment.  See  Fera  v. 
See  N.  y.  Debtor  and  Creditor  Law,  Wickham,  135  N.  Y.  223. 
§  83;  Smith  v.  Bennett,  17  Wend.  A  defendant  who,  in  the  use  of  a 
(N.  y.)  479.  set-off  or  counterclaim  interposed  by 

85  The  counterclaim,  so  called,  as  it  him,  is  necessarily  confined  to  the  de- 
is   regulated   by   the    N.    Y.    Code  feat  of  the  plaintiff's  demand,  and  is 
•  (§§  500-512),  includes  claims  set  up  not  permitted  to  obtain  an  affirma- 
by  the  defendant  by  way  of  set-off  tive  judgment— e.  g.,  a  claim  against 
or  recoupment.  the  assignor  interposed  in  an  action 

87  A  defendant  desiring  to  inter-  on  an  assigned  claim— is  entitled  to 

pose  his  cross-claim  by  way  of  set-off  split  such   set-off   or   counterclaim, 

only,  should  not  demand  an  affirma-  and  his  recovery  only  extinguishes  his 

tive  judgment  upon  it,  but  other-  set-off  or  counterclaim  to  the  amount 

wise  it  should  be  pleaded  as  a  counter-  of  the  plaintiff's  demand.     Gordon 

claim.     See  Vassaer  v.   Livingston,  v.  Van  Cott,  38  App.  Div.  564,  56 

13  N.  Y.  248;  Clinton  v.  Eddy,  1  N.  Y.  Supp.  554. 
Lans.  (N.  Y.)  61.  ''See  notes  to  preceding  form. 

If  the  action  is   brought  by  an 
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said  M.  N.,  [or,  was  at  and  before  the  commencement  of  this 
action  indebted  to  the  estate  of  the  said  M.  N.],  and  still 
is  so  indebted  to  the  estate  of  the  said  M.  N.,  in  the  sum  of 
dollars  for  the  following  cause:  [here  state  the  cause 
of  action  relied  on  as  a  set-off;  and  conclude  as  in  the  preceding 
form]. 

1926.  The  Same,  by  Defendant  in  an  Action  by  Executors. 

For  a  counterclaim  herein  the  defendant  alleges: 
That  the  said  M.  N.  [plaintiff's  testator],  before  and  at  the 
time  of  his  death,  was  indebted  to  the  defendant  [or,  if  the 
executors-plaintiff  are  indebted  in  their  representative  capacity, 
before  and  at  the  time  of  the  commencement  of  this  action, 
the  plaintiffs,  as  the  executors  of  M.  N.,  were,- and  still  are, 
indebted  to  the  defendant]  in  the  sum  of  dollars  for  the 
following  cause:  [continue  as  in  Form  192 %]. 

1927.  The  Same,  by  Reason  of  Overpayments  on  Previous 
Accounts.89 

For  a  counterclaim  herein  the  defendant  alleges: 
I.  That  defendant  has  from  time  to  time  since  the 
day  of  ,  19    ,  paid  to  the  plaintiff  sundry  sums  of 

money  for  which  this  defendant  was  not  indebted  to  the 
said  plaintiff,  and  which  were  paid  to  him  by  mistake,  and 
were  had  and  received  by  said  plaintiff  to  the  use  of  the  de- 
fendant herein;  [set  forth  the  circumstances  under  which  the 
payments  were  made,  as:]  that  the  several  sums  which  at  the 
expiration  of  each  year  were  paid  by  the  defendant  to  said 
plaintiff  as  and  for  the  per  cent  of  the  net  profits 

of  the  defendant's  business  under  the  agreement  alleged  in 
the  complaint,  were  computed  and  ascertained  by  one  M.  N., 
who  was  then  employed  by  the  defendant  as  his  book- 
keeper; that  the  accounts  by  which  said  percentage  was 
arrived  at,  by  carelessness,  mistake  or  fraud  on  the  part 
of  said  [bookkeeper],  were  incorrectly  stated,  and  that  the 

89  From  Conville  v.  Shook,  144  N.  V.  686.   See  Form  1918,  and  notes. 
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amount  of  such  percentage  was  by  reason  thereof  erroneously 
stated,  and  that  the  amount  of  such  percentage  erroneously 
stated  as  aforesaid  was  thereupon  paid  by  the  defendant  and 
received  by  the  plaintiff. 

II.  That  the  sums  so  paid  to  the  plaintiff  in  excess  of  the 
percentage  to  which  he  was  entitled  by  virtue  of  said  con- 
tract amounted  in  the  aggregate  to  the  sum  of 
dollars,  which  sum  defendant  claims  and  asks  may  be  set 
off  against  the  sum  to  which  the  plaintiff  may  be  entitled 
for  his  percentage  upon  the  net  profits  of  said  business  for 
the  year  ending  on  the  day  of  ,  19     . 

1928.  The  Same,  in  Action  by  Trustee  to  Recover  Prefer- 
ential Payments  under  Bankruptcy  Act. 

[U.  S.  Bankruptcy  Law,  §  60,  subd.  c] 
For  a  counterclaim  [to  the  first  cause  of  action].90 
That  after  the  alleged  preferential  payment  set  forth  in 
the  complaint,  defendant  in  good  faith  gave  said  [bankrupt] 
further  credit  without  security  of  any  kind  for  property 
which  has  become  a  part  of  said  bankrupt  estate,  as  follows: 
that  on  or  about  the  day  of  ,   19    ,  de- 

fendant sold  and  delivered  to  said  bankrupt  [goods]  of  the 
agreed  price  and  reasonable  value  of  dollars  on  a 

credit  of  days,  no  part  of  which  has  been  paid. 

[Specify  any  other  similar  transactions.] 

.  °°  Must  be  stated  to  be  limited  to  of  the  credit.     Price  v.  Derbyshire 

those  causes  of  action  set  forth  in  Coffee  Co.,  128  App.  Div.  472,  112 

the  complaint  upon  preferential  pay-  N.  Y.  Supp.  830. 
ments  made  prior  to  the  extension 
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plaintiff's  negligence  in  issuing  checks 2323 

II.  Fob  goods  sold. 

1939.  Specific  denial  by  one  sued  as  joint  purchaser 2324 

1940.  Specific  denial  of  purchase  from  plaintiff 2325 

1941.  Specific  denial  of  plaintiff's  title 2325 

1942.  By  husband;  specific  denial  of  goods  being  necessaries.  .  2326 

1943.  The  same,  that  he  supplied  sufficient  means  to  wife.  .  .  .  2326 
1943a.  The  same;  credit  extended  so'ely  to  wife 2326 

1944.  Non-acceptance  of  goods 2326 

1945.  That  contract  was  for  "sale  or  return,"  and  goods  were 

returned 2327 

1946.  That  sale  was  with  right  to  return  if  goods  were  unsatis- 

factory     2327 

1947.  Return  of  portion  of  goods 2328 

1948.  Credit  unexpired 2328 

1949.  That  plaintiff  agreed  to  take  note  in  part  payment  ....  2329 

1950.  That  plaintiff  elected  to  rescind  the  contract  and  retook 

the  goods  with  defendant's  consents 2329 

1951.  Another  form;  plaintiff's  election  to  rescind  sale  on  ground 

of  fraud,  and  that  judgment  was  recovered  by  plaintiff 
against  defendant's  assignee 2330 

1952.  Recoupment  for  breach  of  warranty;  on  an  express  war- 

ranty    2331 

1  For  other  forms  of  denials,  and      payment,    Statute   of   Frauds,  etc., 
of  defenses  common  to  actions  on      etc.,  see  previous  chapters, 
many  classes  of  contracts,  such  as 

2314 
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1953.  The  same,  where  the  warranty  was  oral,  and  the  contract 

of  sale  in  writing  and  annexed  to  complaint 2333 

1954.  The  same,  on  a  sale  by  sample 2334 

1955.  The  same,  recoupment  because  of  latent  defects 2335 

1956.  Set-off;  against  plaintiff's  factor 2336 

1957.  Recoupment  by  setting  forth  the  contract  and  showing 

plaintiff's  breaeh 2337 

1958.  The  same,  where  plaintiff  is  the  assignee,  and  has  not 

declared  upon  the  special  contract 2338 

1959.  Payment  in  part,  and  deficiency  in  the  goods  exceeding 

the  balance,  with  counterclaim  for  excess 2339 

1960.  That  the  contract  was  an  entire  one,  and  plaintiff  has  not 

fully  performed 2341 

1961.  Counterclaim  for  rescission  on  the  ground  of  fraud  or 

mistake 2341 

1962.  That  the  contract  cannot  be  enforced,  because  of  a  statu- 

tory bar 2342 

III.  Fob  work,  labor  and  services. 

1963.  Specific  denial  of  reasonable  value  of  services 2342 

1964.  Accounting  and  payment 2343 

1965.  Specific  denial  of  performance;   work  unfinished,   and 

architect's  certificate  not  obtained 2344 

1966.  That  employment  was  for  definite  period,  and  plaintiff 

failed  to  complete '. 2345 

1967.  Thaf  defendant  countermanded  the  order 2345 

1968.  That  defendant  terminated  the  employment 2346 

1969.  Invalidity  of  contract;  plaintiff  insurance  broker  not 

licensed 2346 

1970.  The  same,  plaintiff  not  a  registered  plumber 2346 

1971.  Real  estate  broker;  that  commissions  were  only  payable 

upon  consummation  of  sale 2347 

1972.  The  same,  that  plaintiff's  employment  was  not  exclusive, 

and  sale  made  through  another  broker 2347 

1973.  The  same,  that  broker  was  adversely  interested;  broker 

^secretly  purchasing  property  for  himself 2348 

1974.  The  same,  broker  secretly  acting  for  other  party 2348 

1975.  That  plaintiff,  employed  as  agent,  was  also  acting  secretly 

as  the  employee  or  agent  of  other  party  to  transaction  2349 

1976.  Partial  defense  of  cancellation  before  full  performance  by 

plaintiff 2350 

1977.  That  condition  precedent  to  plaintiff's  action  has  not 

been  complied  with;  provision  that  a  third  person  shall 
determine  certain  facts,  amounts  or  values 2350 

1978.  The  same,  that  architect's  certificate  was  procured  by 

fraud  or  collusion 2351 
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1979.  The  same,  that  attorney  has  not  accounted  for  moneys 

received 2352 

1980.  That  plaintiff  agreed  that  payment  of  salary  might  be 

postponed 2352 

1981.  That  services  were  rendered  in  repairing  defects  in  article 

sold  which  were  covered  by  agreement  to  keep  in  repair  2353 

1982.  Counterclaim  for  negligence  in  performance  of  services 

sued  upon 2353 

1983.  The  same,  against  carriers  for  their  negligence 2354 

1984.  The  same,  for  damages  because  of  plaintiff's  failure  to 

render  proper  service 2354 

1985.  The  same,  for  damages  caused  by  plaintiff's  incompe- 

tency    2355 

1896.  The  same,  worthlessness  of  service,  causing  damage ....  2355 

1987.  Counterclaim  for  conversion  of  property  in  plaintiff's 

custody 2357 

1988.  Subsequent  modification,  and  plaintiff's  failure  to  per- 

form as  modified 2357 

1989.  Deduction  for  delay 2357 

1990.  The  same,  setting  up  counterclaim  for  special  damages 

resulting  from  the  delay 2358 

IV.  Bills,  notes  and  checks.2 

1991.  Specific  denial  of  making  or  acceptance,  or  of  delivery.  .  2360 

1992.  That  instrument  was  stolen  while  incomplete     2362 

1993.  Unauthorized  acceptance  in  name  of  corporation 2362 

1994.  Specific  denial  of  indorsement ~ 2362 

1995.  That  defendant  indorsed  only  as  a  corporate  officer  for 

corporate  purposes 2363 

1996.  Specific  denial  of  transfer  to  plaintiff 2364 

1997.  Qualified  admission  of  note 2364 

1998.  That  plaintiff  is  not  the  owner  or  holder 2364 

1999.  Specific  denial  of  presentment 2365 

2000.  Specific  denial  of  presentment  and  demand  and  notice  to 

defendant  indorser 2365 

2001.  Specific  denial  of  notice 2366 

2002.  Specific  denial  of  acceptance,  presentment  or  protest .  .  .   2366 

2003.  Specific  denial  of  excuse  for  non-presentment 2367 

2004.  Failure  to  tender  collateral  at  time  of  presentment  of 

note 2367 

2005.  Indorsement  in  another  jurisdiction  than  plaintiff  alleges  2367 

2006.  Payment  after  maturity  to  holder  before  transfer  to 

plaintiff 2368 

2007.  Payment  after  maturity  to  payee  without  notice  of  trans- 

fer to  plaintiff  after  maturity 2368 

"  For  defenses  general  to  actions  on      see    contract    obligations,    such    as 
limitations,    non-joinder,    etc.,    etc.,      payment,    former   chapters. 
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2008.  Payment  before  maturity  to  a  prior  holder 2368 

2009.  Mistake  in  amount  of  note 2368 

2010.  Alteration  of  the  instrument 2369 

2011.  The  same,  another  form 2370 

2012..  The  same,  another  form 2370 

2013.  Illegality  of  the  consideration;  for  a  gambling  debt       .  .  2371 

2014.  The  same,  wagering  contract 2371 

2015.  The  same,  to  induce  holder  to  sign  a  composition  deed  .  2372 

2016.  Usury  in  making  note 2373 

2017.  The  same,  a  shorter  form 2374 

2018.  The  same,  usury  in  the  discount  of  an  accommodation 

note 2375 

2019.  The  same,  that  the  bill  was  given  to  secure  the  perfor- 

mance of  a  usurious  contract  between  the  acceptor 
and  a  third  person 2376 

2020.  Illegal  interest  included  in  note 2377 

2021.  Want  of  consideration;  plaintiff  the  payee 2377 

2022.  The  same,  that  the  note  was  made  or  indorsed  for  accom- 

modation     2378 

2023.  The  same,  by  indorser  before  delivery,  for  accommoda- 

tion of  payee 2379 

2024.  The  same,   plaintiff  an  indorsee;  accommodation  note 

made  by  corporation 2380 

2025.  The  same,  plaintiff  not  a  bona  fide  holder  for  value.  .  .  .   2381 

2026.  Accommodation  note  given  to  corporation  not  authorized 

to  take  it 2383 

2027.  That  note  was  delivered  upon  a  condition  precedent  not 

fulfilled.  2384 

2028.  That  note  was  for  a  particular  purpose  and  was  diverted  2384 

2029.  That  the  note  was  a  renewal  note,  and  was  misapplied .  .   2386 

2030.  Failure  of  consideration;  that  the  note  or  acceptance  was 

given  for  goods  sold,  but  never  delivered 2387 

2031.  The  same,  that  the  notes  were  given  to  plaintiff  for  pur- 

chase money,  and  plaintiff  failed  to  convey 2388 

2032.  The  same,  where  goods  sold  under  conditional  sale  agree- 

ment have  been  retaken 2389 

2033.  Recoupment  for  breach  of  an  express  warranty 2390 

2034.  The  same,  for  breach  of  an  implied  warranty 2391 

2035.  The  same,  that  the  note  was  for  real  property  sold  by 

plaintiff  with  a  false  warranty  of  quantity 2391 

2036.  The  same,  with  false  warranty  of  title 2391 

2037.  Fraud  in  procuring  note;  general  form  where  plaintiff  is 

payee 2392 

2038.  The  same,  in  procuring  defendant's  accommodation  in- 

dorsement   ., 2393 

2039.  Fraud  as  to  character  of  instrument  signed 2394 

2040.  That  plaintiff  refused  to  return  collateral  security 2395 
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2041.  That  note  was  given  by  partner  in  firm  name  to  pay  his 

individual  debt '....  2395 

2042.  Invalidity  of  transfer  of  note  by  insolvent  corporation. .  2396 

2043.  Extension  of  time  of  payment;  defendant  a  surety  or 

otherwise  secondarily  liable 2396 

2044.  That  defendant  was  a  surety,   or  an  accommodation 

maker  or  indorser,  and  that  plaintiff  holds  collateral 
securities  to  which  defendant  asks  to  be  subrogated .  .   2398 

2045.  The  same,  where  plaintiff  has  released  or  surrendered  the 

security 2398 

2046.  That  check  was  not  negotiated  within  reasonable  time, 

with  defense  against  payee 2399 

2047.  Breach  of  special  agreement  as  to  presenting  and  giving 

notice 2400 

V.  Account  stated. 

2048.  That  account  as  stated  contains  errors 2400 

2049.  Impeaching  for  fraud 2401 

VI.  Awards. 

2050.  Specific  denial  of  submission 2401 

2051.  Specific  denial  of  award 2402 

2052.  Specific  denial  of  defendant's  non-performance 2402 

2053.  Denial  of  performance  by  plaintiff 2402 

2054.  That  demand  for  performance  was  not  a  valid  one 2403 

2055.  Invalidity  of  award 2403 

VII.  Bonds  and  undertakings. 

2056.  That  the  bond  was  on  a  condition,  and  defendant  has  sat- 

isfied it 2404 

2057.  Want  of  consideration 2405 

2058.  The  same,  bond  given  to  secure  a  stay  of  execution  of 

void  court  order 2405 

2059.  Failure  of  consideration 2405 

2060.  By  corporation,  that  bond  was  issued  in  contravention  of 

a  provision  of  its  charter 2406 

2061.  That  liability  on  undertaking  was  due  to  conspiracy  to 

hold  surety 2408 

VIII.  Guaranties. 

2062.  Specific  denial  of  plaintiff's  performance 2408 

2063.  Specific  denial  of  notice  of  acceptance  of  guaranty 2409 

2064.  Revocation  of  continuing  guaranty 2409 

IX.  Insurance. 

(a)  Fire  Insurance. 

2065.  Specific  denial  of  policy 2410 

2066.  Specific  denial  of  plaintiff's  interest 2410 
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2067.  Specific  denial  of  proof  of  loss 2410 

2068.  Denial  of  loss  from  a  risk  insured  against 2411 

2069.  That  loss  occurred  from  an  excepted  cause 2411 

2070.  That  policy  was  obtained  by  misrepresentations 2412 

2071.  Refusal  to  be  examined  concerning  amount  of  loss 2412 

2072.  Refusal  to  submit  to  an  appraisal 2413 

2073.  Award  by  appraisers 2414 

2074.  That  appraisal  was  fraudulent  ♦ 2414 

2075.  That  certificate  of  notary  was  required  but  was  not  given  2415 

2076.  Breach  of  condition  subsequent;  condition  prohibiting 

other  insurance  without  consent 2415 

2077.  That  plaintiff  had  other  insurance  and  that  defendant 

was  only  proportionately  liable 2416 

2078.  That  plaintiff  was  guilty  of  fraud,  and  of  making  false 

proof  of  loss 2416 

2079.  That  plaintiff  gave  fraudulent  proof  of  loss 2418 

2080.  Transfer,  without  insurer's  consent 2419 

2081.  Existence  of  incumbrance 2419 

2082.  That  hazard  was  increased 2420 

2083.  Sale  of  damaged  goods. by  plaintiff,  and  that  defendant 

paid  the  deficiency 2420 

2084.  Cancellation  of  policy  prior  to  loss 2421 

2085.  By  single  underwriter  on  Lloyds  policy,  alleging  recov- 

ery of  judgment  against  attorney  in  fact  for  under- 
writers and  payment  of  judgment 2422 

2086.  Unseaworthiness  of  vessel 2423 

(b)  Life  Insurance. 

2087.  Misrepresentation   in   application  for  life   or   accident 

insurance 2424 

2088.  Cancellation  of  policy  by  insurer 2425 

2089.  Forfeiture  of  life  policy  by  failure  to  pay  premiums .  .        2426 

2090.  That  death  of  insured  was  caused  in  a  way  that  relieves 

defendant  from  liability 2428 

2091.  By  fraternal  benefit  order,  alleging  suspension  from  mem- 

bership    2428 

X.  Leases. 

2092.  Specific  denial  of  leasing 2430 

2093.  Specific  denial  by  alleged  assignee 2430 

2094.  Assignee's  assignment  to  third  person 2431 

2095.  False  representations  as  to  condition  of  the  premises .  .  .  2431 

2096.  That  defendant  is  in  possession  under  title  superior  to 

plaintiff's 2432 

2097.  That  landlord  failed  to  make  repairs 2432 

2098.  The  same,  counterclaim  for  damages 2433 

2099.  That  rent  was  reduced 2434 

2100.  Tender  of  rent  upon  the  land 2435 
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2101.  Actual  eviction 2435 

2102.  The  same,  as  a  defense  to  one  installment 2436 

2103.  Constructive,  eviction;  by  tenant  of  residence  premises  2436 

2104.  The  same,  by  tenant  of  business  premises 2437 

2105.  Leasehold  building  destroyed  or  made  untenantable  by 

fire,  etc 2438 

2106.  The  same,  relying  on  covenant  in  lease 2439 

2107.  Surrender  of  tha  premises 2440 

2108.  That  landlord  accepted  an  assignee  as  his  tenant 2440 

2109.  That  premises  were  formerly  used  as  a  house  of  prostitu- 

tion, with  counterclaim  for  damages 2441 

2110.  That  defendant's  holding  over  was  under  a  special  agree- 

ment and  not  in  renewal  of  lease 2443 

2111.  That  defendant's  holding  over  was  rendered  unavoidable 

by  act  of  God 2444 

2112.  By  a  surety;  alleging  an  extension  of  time 2445 

I.  FOR  MONEY  LENT,  PAID  AND  RECEIVED 

1929.  Specific  Denial  that  Money  was  Lent. 

Defendant  denies  that  the  plaintiff  loaned  defendant  the 
money  mentioned  in  the  complaint,  or  any  part  thereof. 

1930.  Defense  that  Collateral  was  Given. 

Defendant  alleges  that,  at  the  time  of  the  making  of  the 
loan  alleged  in  the  complaint  (if  any  were  in  fact  made),3 
plaintiff  received  from  defendant  as  collateral  security  for 
the  payment  thereof  [state  what];  that  thereafter,  and  prior 
to  the  commencement  of  this  action,  plaintiff  sold  said 
[security],  and  received  and  retained  as  proceeds  from  such 
sale  an  amount  in  excess  of  the  amount  of  the  alleged  loan 
with  interest  thereon  to  the  day  of  sale.4 

3  That  this  hypothetical  form  of  the  amount  realized  from  the  sale 
pleading  does  not  render  the  plead-  equalled  or  exceeded  the  amount  of 
ing  insufficient,  see  Corn  v.  Levy,  97  the  loan,  the  defense  is  a  partial  one, 
App.  Div.  48,  89  N.  Y.  Supp.  658.  and  must  be  so  characterized.    See 

4  The  time  of  sale  and  the  amount  vol.  I,  Form  12. 

realized  are  not  essential  to  the  suffi-  See   Form    1895   for   a   precedent 

ciency    of    this    defense.      Compare  where     defendant     gave    a    chattel 

Whitman  v.  Foley,   125  N.  Y.  651.  mortgage  as  security,  which  plaintiff 

Unless    defendant    can    allege    that  enforced  by  a  sale  of  the  property. 
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1931.  Usury.5 

That  the  loan  alleged  in  the  complaint  was  made  to  the 
defendant  by  the  plaintiff  on  the  corrupt  and  unlawful 
agreement  between  them  and  with  the  corrupt  intent  that 
the  plaintiff  should  reserve  and  secure  to  himself,  and  the 
defendant  would  pay  to  him,  for  the  use  of  said  sum  of 
dollars,  a  greater  sum  than  at  the  rate  of  [six]  per 
centum  per  annum,  to  wit  [here  state  rate  and  amount  of  in- 
terest 6  agreed  on;  and  payment  of  it,  if  it  has  been  paid].7 

1932.  Specific  Denial  of  Fact  of  Payment.8 

Defendant  denies  that  the  plaintiff  paid  to  M.  N.,  or  to 
any  other  person  in  defendant's  behalf,  the  sum  of 
dollars,  or  any  other  sum,  for  [use  language  of  complaint  in 
stating  the  object  of  the  payment],  as  alleged  in  the  complaint.9 

1933.  Specific  Denial  of  Request  to  Pay.10 

I.  Defendant  denies  that  he  ever  requested  plaintiff  to 

6  Under  the  N.  Y.  Gen.  Business  ''whether  on  a  final  accounting  with 

Law,  §  374,  a  corporation  may  not  plaintiff   he   would   be   indebted   to 

raise  this  defense.     The  general  law  him  in  any  sum  whatever."     Held, 

against  usury  is  to  be  found  in  §  371  that  this  was  not  a  sufficient  denial 

of  the  same  statute.  to   put  plaintiff   upon   his  proof  of 

6  Where  an  answer  alleged  usury  at  the  items  of  payments  set  forth  in 
a  rate  equivalent  to  about  two  per  his  complaint.  Robbins  v.  Lincoln, 
cent  a  month  proof  of  usury  at  about  12  Wise.  1. 

four  per  cent  a  month  is  a  material  ,J  A  denial   of  the  making  of  the 

variance  if  plaintiff  is  misled  thereby.  payment    by    plaintiff    upon    which 

Griggs  v.  Howe,  2  Abb.  Ct.  App.  Dec.  he  bases  his  action  would  of  course 

(N.Y.)  291.  be  the  only  proper  method  for  rais- 

7  For  other  precedents  for  pleading  ing  the  issue. 

a  usurious  transaction,  see  index  10  This  denial  will  be  sufficient 
under  Usury.  where  the  request  is  of  the  substance 
» An  answer  alleged  delivery  of  cer-  of  defendant's  liability.  If,  however, 
tain  sums  to  plaintiff  for  the  purpose  the  complaint  sets  forth  facts  from 
of  making  the  payment  alleged  in  which  the  law  would  imply  a  prom- 
the  complaint,  and  added  that  de-  ise  by  defendant  to  repay,  and  then 
fendant  knew  not  whether  or  not  contains  a  formal  allegation  of  de- 
plaintiff  had  expended  all  the  money  fendant's  request  or  promise  to  repay, 
thus  delivered  to  him,  "and,  there-  a  denial  of  the  request  or  promise 
fore,"     defendant    did     not     know  alone,    without    denying    the    facts 
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pay  any  money  to  said  [naming  the  person  to  whom,  and  ob- 
ject for  which,  payment  is  alleged  to  have  been  made],  as  alleged 
in  the  complaint  herein. 

II.  Defendant  denies  that  he  ever  promised  to  pay  any 
money  to  the  plaintiff  on  account  of  any  money  paid  by 
him  to  the  said  M.  N.,  for  the  purpose  mentioned  in  the 
complaint  or  otherwise. 

1934.  That  Plaintiff  Surety  had  Collateral.11 

That  at  the  time  of  the  execution  of  the  [undertaking  on 
appeal]  mentioned  in  the  complaint,  defendant  deposited 
with  plaintiff  [state  what]  of  the  value  of  dollars; 

that  it  was  then  mutually  agreed  that,  if  the  plaintiff  should 
be  compelled  to  pay  any  sum  for  the  defendant  by  reason 
of  the  execution  of  said  [undertaking],  plaintiff  might 
sell  such  [collateral],  and  apply  the  proceeds  in  satisfaction 
and  discharge  of  the  money  he  should  have  so  paid  for  the 
defendant;  that  the  plaintiff  has  sold  the  said  [collateral] 
and  has  received  therefor  the  sum  of  at  least  dol- 

lars, which  he  has  retained  and  applied  to  the  discharge  of 
the  claim  alleged  in  the  complaint. 

1935.  That  Plaintiff  as  Co-surety  has  Secured  Property  of 
Principal.12 

I.  That  on  or  about  the  day  of  ,  19    , 

[and  prior  to  the  commencement  of  this  action],  the  plaintiff 
received  from  [the  principal  debtor]  certain  property  of  the 
value  of  dollars,  and  consisting  of  [briefly  describe]; 

from  which  the  law  would  raise  the  cution  sale  procured  by  himself  pur- 
promise  or  imply  the  request,  would  chases  the  principal's  property  at  a 
be  insufficient.  comparatively  nominal  price,  his  co- 

11  If  the  sum  realized  is  less  than  surety  may  show,  in  bar  of  an  action 
the  amount  paid  on  the  defendant's  for  contribution,  that  such  property, 
behalf,  this  is  a  partial  defense,  and  at  its  fair  value,  was  more  than  suffi- 
must  be  so  characterized.  See  vol.  cient  to  satisfy  such  judgment.  San- 
I,  Form  12.  ders  v.  Weelburg  (Ind.),  7  N.  E.  Rep. 

12  Where  a  surety  pays  a  judgment  573. 
against  his  principal,  and  upon  exe- 
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that  such  property  was  delivered  to  plaintiff  by  said  [prin- 
cipal] for  the  purpose  of  applying  the  same  in  satisfaction 
of  the  payment  alleged  in  the  complaint,  which  plaintiff 
then  and  there  agreed  to  do. 

II.  On  information  and  belief,  that  thereafter  the  plain- 
tiff sold  said  property,  and  received  as  proceeds  thereof  the 
sum  of  dollars,13  which  he  has  retained. 

[Or,  if  no  sate  has  been  made:  II.  That  plaintiff  has  re- 
tained possession  of  said  (property)  and  appropriated  the 
same  to  his  own  use.]  u 

1936.  Specific  Denial  that  Money  was  Received.15 

Defendant  denies  that  he  ever  had  or  received  from  the 
plaintiff,  or  otherwise,  any  sum  of  money  whatever  for 
the  use  or  benefit  of  the  plaintiff,  or  that  he  is  indebted  to 
plaintiff  in  any  sum  whatever.16 

1937.  Accounting  and  Payment. 

That  on  or  about  the  day  of  ,  19    ,  this 

defendant  accounted  with  plaintiff  as  to  all  matters  and 
things  alleged  in  the  complaint,  and  paid  over  to  the  plaintiff 
all  moneys  received  by  this  defendant,  up  to  that  day,  as 
such  [agent  of  the  plaintiff]. 

1938.  By  Bank   Sued  for  Balance   of  Deposit  Alleging 
Plaintiff's  Negligence  in  Issuing  Checks.17 

That  plaintiff  was  negligent  in  the  manner  of  preparing 

13  See  note  to  preceding  form.  N.  J.  Steel  &  Iron  Co.,  30  App.  Div. 

14  That  this  states  a  good  defense,  614,  52  N.  Y.  Supp.  275,  where  de- 
see  First  Nat.  Bank  v.  Nugen  (Ind.),  fendant  answered  a  complaint  which 
9  Cin.  Law  Bull.  110.  did  not  aver  the  transaction. 

"If  the  complaint  alleges  the  "Adapted  from  Timble  v.  Gar- 
transaction  by  which  defendant  re-  field  Nat.  Bank,  121  App.  Div.  870, 
ceived  the  moneys  to  plaintiff's  use,  106  N.  Y.  Supp.  497. 
a  denial  should  be  directed  against  Where  plaintiff  had  been  supplied 
the  transaction  as  well.  See  Robin-  by  the  bank  with  a  check  book 
son  v.  Corn  Exchange  Ins.  Co.,  1  containing  numbered  checks  on  which 
Abb.  Pr.  (N.  Y.)  N.  S.  186.  his  name  was  printed,  it  was  held 

16  From    Phoenix    Bridge    Co.    v.  that  the  jury  might  find  negligence 
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and  issuing  his  .checks  against  his  deposit  account  in  the  de- 
fendant bank,  in  which  the  moneys  alleged  in  the  cpmplaint 
were  deposited,  in  that  [state  character  of  negligence,  as]  he 
issued  the  same  in  many  instances  in  such  manner  as  to 
preparation  thereof  that  alterations  could  be,  and  were  in 
fact,  thereafter  made  without  said  checks  presenting  any 
evidence  whatever  that  they  had  been  altered;  that  de- 
fendant relied  upon  the  apparent  genuineness  and  freedom 
from  discoverable  alterations  of  such  checks,  and  in  good 
faith  paid  the  same;  that  such  checks  so  paid  aggregated  the 
sum  of  dollars,  and  in  the  payment  thereof  defend- 

ant has  paid  out  all-  balance  of  deposits  heretofore  made  by 
plaintiff  with  defendant. 


II.  FOR  GOODS  SOLD  18 

1939.  Specific  Denial  by  One  Sued  as  Joint  Purchaser.19 

Defendant  denies  that  he  purchased  the  goods  alleged  in 


on  plaintiff's  part,  defeating  a  re- 
covery, from  his  failure  to  notify 
the  bank  of  the  abstraction  of  some 
of  such  checks  from  his  check  book, 
and  which  were  subsequently  pre- 
sented to  defendant  and  paid  by  it. 
Leff  v.  Security  Bank,  93  Misc.  139, 
157  N.  Y.  Supp.  92. 

As  to  the  depositor's  negligence 
in  retaining  forged  checks  without 
discovering  their  character,  see  Crit- 
ten  v.  Chemical  Nat.  Bank,  171  N.  Y. 
219;  Weisser  v.  Denison,  10  N.  Y.  68; 
Morgan  v.  U.  S.  Mortgage  &  Trust 
Co.,  208  N.  Y.  218.  As  to  the  dis- 
covery of  forged  indorsements  on 
returned  checks,  see  Met.  Secur.  Co. 
v.  Mech.  &  Metals  Nat.  Bank,  171 
App.  Div.  321,  157  N.  Y.  Supp.  321; 


Critten  v.  Chemical  Nat.  Bank, 
supra. 

18  Under  a  general  denial  defendant 
may  show  that  time  was  of  the  es- 
sence of  the  contract,  and  that  the 
contract  was  cancelled  "by  him  after 
the  date  fixed  for  delivery,  because 
of  plaintiff's  non-performance.  Wil- 
son v.  Flickinger  Co.,  76  App.  Div. 
399,  78  N.  Y.  Supp.  746. 

Plaintiff's  failure  in  any  respect  to 
fully  or  partially  perform  the  agree- 
ment which  he  alleges  was  made, 
or  to  carry  it  out  honestly  and  in 
good  faith,  may  be  shown  under  de- 
fendant's general  denial.  Dickenson 
v.  Tysen,  209  N.  Y.  395. 

If  the  complaint  alleges  full  per- 
formance, defendant  may  under  his 


19  Adapted  from  Blant  v.  Fletcher, 
34  App.  Div.  383,  54  N.  Y.  Supp. 
232. 

But  since  an  allegation  of  a  joint 
obligation,  like  a  joint   tort,  is  not 


sustained  by  proof  of  a  several  ob- 
ligation, or  of  a  several  tort,  de- 
fendant's answer  may  be  restricted 
to  a  general  denial.  See  note  193 
on  page  95. 
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the  complaint,  or  any  part  thereof,  either  separately  for 
himself,  or  jointly  with  any  other  person  or  persons. 

1940.  Specific  Denial  of  Purchase  from  Plaintiff.20 

Defendant  denies  that  any  part  of  the  goods,  wares  and 
merchandise  in  the  complaint  mentioned  was  the  property 
of  the  plaintiff  when  the  same  were  attempted  to  be  sold 
to  this  defendant,  and  alleges  that  the  same  then  were  the 
property  of  one  M.  N.* 

And  defendant  denies  that  he  purchased  said  goods  of  the 
plaintiff,  and  alleges  that  he  purchased  them  of  said 
M.N. 

1941.  Specific  Denial  of  Plaintiff's  Title.21 

[As  in  preceding  form  to  *.] 

That  on  or  about  the  day  of  ,  19    ,  the 

said  M.  N.  made  demand  upon  defendant  for  the  possession 
of  said  goods,  and  threatened  to  commence  legal  proceedings 
against  defendant  to  obtain  possession  thereof;  that  there- 
upon defendant  surrendered  possession  of  said  goods  to  the 
said  M.  N.  [or,  paid  said  M.  N.  the  full  value  of  said  goods].22 

denials  (unless  concluded  by  his  fore  inappropriate  for  use  in  New- 
acceptance)    prove   that   the   goods  York. 

were  not  of  the  kind  and  character,  Plaintiff  may  be  able  to  sue  and 

or  quantity,  required,  and  that  they  recover  as  a  trustee  of  an  express 

were   not   delivered   in    conformity  trust,  under  N.  Y.  Code  Civ.  Pro., 

therewith.   Caffee  v.  Sax  Lumber  Co.,  §  449„  where  the  contract  was  made 

139  App.  Div.  746,  124  N.  Y.  Supp.  with  him  for  the  benefit  of  another. 

325.  See  p.  33  on  this  point. 

Or  defendant  may  show  that  the  21  See   note    to    preceding   form, 

goods  delivered  to  him  were  so  de-  This  form  is  also  inappropriate  for 

livered  not  upon  a  sale  but  upon  use  in  New  York.    Defense  sustained 

some   other   agreement   or   arrange-  in    Matheny   v.    Mason     (Mo.),    12 

ment.    See  Benz  Auto  Co.  v.  Froch-  Am.  Rep.  627,  citing  Sweetman  v. 

lich,  221  N.  Y.  memo.  Prince,  26  N.  Y.  232;  Burt  v.  Dewey, 

20  In  New  York  evidence  to  show  40  id.  286;  McGiffin  v.  Baird,  62  id. 

no    title   in   plaintiff   is   admissible  329. 

under  denials;    the    allegation  that  22  In  New  York  the  issue  of  plain- 

" plaintiff  sold"   implies  his  owner-  tiff's  title  should  be  raised  under  a 

ship,  and  a  denial  of  the  sale  pre-  denial  that  plaintiff  sold  the  goods 

sents  the  issue.    This  form  is  there-  to  defendant;  the  issue  of  payment 
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1942.  By  Husband;  Specific  Denial  of  Necessaries.23 

Defendant  denies  that  the  articles  mentioned  in  the  com- 
plaint, or  any  thereof,  were  furnished  to  defendant's  wife 
with  the  defendant's  [knowledge  or]  consent;  or  that  the  same 
were  necessary  for  her  use,  or  that  she  was  in  need  thereof. 

1943.  The  Same,  That  he  Supplied  Sufficient  Means  to 
Wife  to  Meet  her  Necessities.24 

That  prior  to  and  at  the  time  of  the  delivery  of  the  goods 
alleged  in  the  complaint,  defendant  [duly  notified  plaintiff 
that  he  would  not  be  responsible  for  any  further  goods 
furnished  to  defendant's  wife;  that  at  all  times  after  giving 
such  notice  defendant]  25  has  supplied  his  wife  with  money 
sufficient  to  provide  her  with  necessaries  [or,  made  an  agree- 
ment with  one  M.  N.  whereby  said  M.  N.  agreed  to  supply 
defendant's  wife  with  necessaries  of  the  character  mentioned 
in  the  complaint,  and  defendant  duly  notified  his  wife  of  such 
agreement]. 

1943a.  The  Same;  Credit  Extended  Solely  to  Wife. 

That  the  goods  mentioned  in  the  complaint  were  sold  by 
plaintiff  to  defendant's  wife  solely  upon  her  credit.25" 

1944.  Non-acceptance  of  Goods.26 

[Under  N.  Y.  Personal  Property  Law,  §§  129,  131.] 

to  the  real  owner,  or  to  plaintiff's  has  denied  the  sale  to  him.   Constable 

principal  or  agent,  by  an  affirmative  v.   Rosener,   82  App.   Div.   155,  81 

defense  of  payment.  N.  Y.  Supp.  376,  aff'd  178  N.  Y. 

23  See  notes  to  next  form.  587.    See  notes  to  complaints  against 

24  Adapted  from  Button  v.  Weaver,  husband,^  under  Goods  Sold,  Forms 
87  App.  Div.  224,  84  N.  Y.  Supp.  226  and  227. 

388.  These  facts  are  matters  of  26  This  fact  of  notice  would  only 
affirmative  defense  only  if  husband  be  essential  where  there  had  been 
and  wife  were  not  separated.  Wick-  a  previous  course  of  dealing  involv- 
strom  v.  Peck,  163  App.  Div.  608,  ingv  a  recognition  of  the  wife's  au- 
148  N.  Y.  Supp.  596;  Wanamaker  v.  thority  to  obligate  the  husband. 
Weaver,  176  N.  Y.  75,  82.  If  they  26°  Defense  sustained  in  Wick- 
had  separated,  the  burden  is  on  strom  v.  Peck,  179  App  Div.  855. 
plaintiff  to  establish  the  negative  of  26  Such  a  defense  should  be  ad- 
these  facts,  if  the  defendant  husband  missible  under  a  general  denial,  a3 
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Defendant  denies  that  the  goods  mentioned  in  the  com- 
plaint were  delivered  to  him,  and  alleges  that  on  or  about  the 
day  of  ,  19    ,  which  was  within  a  reason- 

able time  after  the  pretended  delivery  of  said  goods  to  de- 
fendant, as  alleged  in  the  complaint,  defendant  duly  notified 
plaintiff  that  he  refused  to  accept  them. 

1945.  That  Contract  was  for  "  Sale  or  Return,"  and  that 
Defendant  Exercised  his  Option  to  Return.27 

That  the  goods  described  in  the  complaint  were  sold  to 
defendant  upon  the  agreement,  and  as  a  condition  thereof, 
that  defendant  might  return  the  goods  to  plaintiff  within 
days  from  delivery  thereof  [or,  within  a  reasonable 
time.]    That  on  or  about  the  day  of  ,  19    , 

[which  was  within  a  reasonable  time]  defendant  duly  re- 
turned said  goods  to  plaintiff  [except  thereof  for 
which  defendant  paid  plaintiff  the  agreed  sum  of 
dollars]. 

1946.  That  Goods  were  Purchased  with  Right  to  Return 
if  Unsatisfactory,  and  were  Returned.28 

That  the  goods  alleged  in  the  complaint  to  have  been  sold 
to  defendant  were  so  sold  upon  the  condition  and  agree- 
ment that  they  should  give  satisfaction  to  him,  and  that  de- 
fendant might  return  them  if  unsatisfactory,  that  as  soon  as 

-2 

negativing    the    alleged    acceptance  m  From  Hall  v.   Pierce,   83   App. 

by  defendant  implied  in  plaintiff's  Mv.  312,  82  N.  Y.  Supp.  61.    See, 

allegation   that   he    "sold   and   de-  also,  N.  Y.  Pers.  Prop.  Law,  §  100. 

livered"   them   to  defendant.     The  This    form    is    appropriate    only 

form  is  given  here,  however,  in  the  where  there  has  been  an  agreement 

absence    of    any    authoritative    de-  of  sale,    conditioned   on   the   goods 

cision   that   this   defense   does   not  being   found    satisfactory.      If    the 

have   to   be   affirmatively   pleaded;  goods  have  been  merely  delivered  on 

if  used,   defendant  should  also  in-  trial,   leaving   a  sale   to   be   subse- 

clude  a  denial  of  the  delivery  in  his  quently    negotiated      (see    Fox    v. 

answer,  until  the  question  of  proper  Proctor,    160  App.   Div.    712,    145 

pleading  is  settled.  N.  Y.  Supp.  709),  the  form  would 

27  See  a  contract  of  this  kind  and  of  course  be  without  application  if 

its  obligations  discussed  in  Greacen  defendant  after  such  trial  declined 

v.  Poehlman,  191  N.  Y.  493.  to  buy. 
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defendant  received  said  goods  they  were  inspected  by  him 
and  found  to  be  unsatisfactory,  and  that  they  were  there- 
upon returned  by  him  to  plaintiff,  [or,  in  case  plaintiff  has 
refused  to  receive  them,  and  thereupon  defendant  so  notified 
plaintiff  and  duly  tendered  said  goods  to  him,  but  that  plain- 
tiff refused  to  receive  them  and  by  reason  of  such  refusal  said 
goods  still  remain  in  defendant's  custody  for  the  plaintiff's 
benefit]. 

1947.  Return  of  Portion  of  Goods.29 

As  a  partial  defense,30  that  of  the  goods  mentioned  and 
described  in  the   complaint,   defendant,  on  or  about  the 
day  of  ,  19    ,  returned  and  redelivered 

to  plaintiff  [specify  character  and  quantity  returned],  and 
plaintiff  consented  to  such  redelivery  and  accepted  and  has 
retained  the  same.  That  the  agreed  price  and  the  reason- 
able value  thereof  was  dollars. 

1948.  Credit  Unexpired.31 

Defendant  denies  that  the  sale  of  goods  alleged  in  the 
complaint  was  without  credit  and  for  immediate  cash,  and 
alleges  that  said  sale  was  upon  a  credit  of  months 

from  the  day  of  ,  19     ,  which  said  credit 

29  Plaintiff's  consent  to  the  return  In  an  action  for  goods  sold  alle- 
may  be  inferred  from  acquiescence  gations  in  the  answer  admitting  the 
and  retention  of  the  goods,  and  his  purchase  of  the  goods,  and  averring 
long  silence.  Chamberlain  Medicine  that  they  were  purchased  upon  a 
Co.  v.  Elk  Drug  Co.,  114  App.  Div.  credit  not  expired,  are  in  the  nature 
255,  99  N.  Y.  Supp.  805,  aff'd  191.  of  an  affirmative  defense.  Heil- 
N.  Y.  539.  broun  v.  Herzog,  165  N.  Y.  98. 

30  See  Form  12,  and  notes.  Action  is  improperly  commenced 

31  See  note  on  this  point  to  Form  on  the  last  day  of  credit.  Sturz  v. 
209.  Fisher,  38  App.  Div.  457,  56  N.  Y 

Where  it  does  not  appear  on  the  Supp.  479. 
face  of  the  complaint  that  the  debt  If  the  complaint  anticipates  this 
is  not  due,  the  objection  that  the  defense  and  charges  fraud  in  pro- 
action  is  prematurely  brought  must  curing  the  credit,  the  defendant  must 
be  taken  by  answer.  Wallach  v.  also  take  issue  on  the  charge  of  fraud. 
Dryfoos,  140  App.  Div.  438,  125  See  Form  222,  and  notes. 
N.  Y.  Supp.  305. 
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had  not  expired  at  the  time  of  the  commencement  of  this 
action. 

1949.  That  Plaintiff  Agreed  to  Take  Note  in  Part  Pay- 
ment.32 

I.  That  the  goods  mentioned  in  the  complaint  were  sold 
and  delivered  to  the  defendant  by  the  plaintiff  on  an  ex- 
press agreement  that  the  plaintiff  would  accept  in  part  pay- 
ment therefor,  to  the  extent  of  dollars,  a  promissory 
note  for  that  sum  made  by  defendant  [or,  by  one  M.  N.], 
and  dated  on  the  day  of  ,  19  ,  and  pay- 
able on  the  day  of  ,  19  ,  [with  an  ap- 
proved indorser] ;  and  the  residue,               dollars,  in  cash. 

II.  That  on  or  about  the  day  of  ,19  ,  and 
before  this  action,  the  defendant  duly  tendered  to  the  plain- 
tiff such  a  note  as  above  described  [indorsed  by  one  0.  P., 
who  was  then,  and  still  is,  a  merchant  at  ,  in  good 
credit  and  ability,  and  an  approved  indorser],  and  has  ever 
since  been  and  is  still  ready  and  willing  to  deliver  the  same. 

III.  That  the  plaintiff  refused  and  still  refuses  to  receive 
the  same. 

IV.  As  to  the  residue  of  dollars,  [allege  payment 
or  tender,  as  in  Form  1878  or  1906}. 

1950.  That  Plaintiff  Elected  to  Rescind  the  Contract  and 
Retook  the  Goods  with  Defendant's  Consent.33 

That  after  the  sale  of  the  goods  alleged  in  the  complaint, 
and  on  or  about  the  day  of  ,  19     ,  plain- 

tiff elected  to  34  rescind  the  alleged  sale  and  demanded  the 

32  See  Baldwin  v.  Milderberger,  2  34  That  an  allegation  that  "  plaintiff 
Hall  (N.  Y.),  176.  elected  to"  adopt  a  certain  course  of 

33  An  answer  is  insufficient  which  conduct  is  an  allegation  of  fact  and 
merely  alleges  that  defendants  were  not  of  law,  see  Spies  v.  Munroe,  35 
entirely  agreeable  that  plaintiff  App.  Div.  527,  54  N.  Y.  Supp.  916. 
should  rescind,  and  permitted  him  See  also  forms  under  Bills  and 
to  do  so,  but  does  not  allege  that  such  Notes,  -post,  Forms  2030,  el  seq., 
consent  was  .  submitted  to  plaintiff  showing  failure  of  consideration  oh 
and  accepted  by  him.     Haas  v.  Selig,  various  grounds. 

26  Misc.  191,  55  N.  Y.  Supp.  439. 
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return  of  said  goods,  upon  the  ground  that  defendant  had 
been  guilty  of  alleged  fraudulent  misrepresentations  which 
had  induced  plaintiff  to  make  the  sale;36  that  plaintiff  and 
defendant  mutually  agreed  that  the  said  sale  might  be  re- 
scinded, and  they  then  and  there  mutually  rescinded  the 
same,  and  defendant  returned  said  goods  to  plaintiff,  and 
plaintiff  received  the  same  from  defendant  in  full  satisfac- 
tion and  discharge  of  any  and  all  claim  arising  out  of  the 
transaction  alleged  in  the  complaint. 

1951.  Another  Form;  Plaintiff's  Election  to  Rescind  Sale 
on  Ground  of  Fraud,  and  that  Judgment  for  the  Value 
of  the  Goods,  or  for  Their  Return,  was  Recovered 
by  Plaintiff  against  Defendant's  Assignee.36 

I.  That  subsequent  to  the  alleged,  sale  of  said  goods,  as 
set  forth  in  said  complaint,  and  on  or  about  the 

day  of  ,  19     ,  defendant  duly  assigned  and  trans- 

ferred to  one  M.  N.  all  his  right,  title  and  interest  therein, 
and  delivered  said  goods  to  said  M.  N. 

II.  That  thereafter,  and  on  or  about  the  day  of 

,19     ,  plaintiff  brought  an  action  in  the 
Court  of  county  against  said  M.  N.,  to  recover  dam- 

ages for  the  alleged  conversion  of  said  goods  [or,  to  recover, 
possession  of  said  goods],  and  in  his  complaint  in  said  action 
claimed  and  alleged  that  said  sale  to  this  defendant  was 
induced  by  fraudulent  misrepresentations,  and  that  by  reason 
thereof  the  plaintiff  had  elected  to  and  thereby  did  rescind 
such  sale;  that  such  proceedings  were  thereafter  had  in  said 
action  that  on  the  day  of  ,  19     ,  plaintiff 

duly  recovered  judgment  against  said  M.  N.  for 
dollars  damages  for  the  conversion  of  said  property  [or, 
for  the  return  of  the  goods]  mentioned  in  the  complaint. 

35  The   ground   for   the   rescission  the  sale,  the  election  is  a  final  one, 

need  not  be  pleaded   if  it  is  alleged  and  he  cannot  thereafter  claim  that 

that  the  parties  mutually  agreed  to  a  a  sale  was  made  to  defendant, 

rescission.  See  cases  cited  under  Forms  1789, 

m  If  plaintiff  has  elected  to  rescind  el  seg. 
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1952.  Recoupment  for  Breach  of  Warranty;  on  an  Express 
Warranty.37 

As  a  counterclaim,  defendant  alleges: 

I.  That  by  the  agreement  between  the  parties  referred  to 
in  the  complaint,  said  [beef]  therein  mentioned  was  war- 
ranted by  plaintiff  to  be  [very  clean,  well  dressed  and  in 
first-class  condition,  not  heated  before  being  killed,  and  in  as 
good  or  better  condition  than  the  beef  delivered  by  plaintiff's 
competitors,  A.  &  S.,  and  said  [beef]  was  purchased  by  de- 
fendant in  reliance  on  said  warranty. 

II.  Defendant  denies  that  plaintiff  duly  performed  all 
the  conditions  of  its  agreement  with  said  defendant  and 
alleges  38  that  large  quantities  of  the  [beef]  so  delivered  by 


37  Adapted  from  answer  in  Fair- 
banks Canning  Co.  v.  Metzger,  118 
N.  Y.  260,  where  no  question  of  its 
sufficiency  was  directly  involved. 

See  also  forms  following;  also  see 
the  Index  under  Warranty,  and 
the  forms  given  under  Complaints 
for  Breach  op  Warranty,  Forms 
668,  et  seq.,  for  additional  prece- 
dents. 

The  purchaser  may  keep  the  goods 
sold,  relying  on  the  express  war- 
ranty, but  under  the  late  revision  of 
the  law  of  sales  (N.  Y.  Personal 
Property  Law,  Art.  5,  added  in 
1911)  he  must  give  the  seller  notice 
of  the  breach  of  warranty  within  a 
reasonable  time  after  its  discovery 
(id.,  §  130) ;  the  measure  of  damages 
is  the  difference  between  the  value 
of  the  goods,  if  they  had  been  as 
warranted,  and  their  actual  value. 
Mathes  v.  McCarthy,  195  N.  Y.  40; 
.Norwich  Light  Co.  v.  Ames,  122 
App.  Div.  319,  106  N.  Y.  Supp.  952. 

This  claim  should  be  asserted, 
under  the  New  York  practice,  by 
way  of  counterclaim.  N.  Y.  Pers. 
Prop.  Law,  §  150;  McKeige  i>.  Car- 
roll, 120  App.  Div.  521,  105  N.  Y. 
Supp.    342;    Nash    v.    Weidenfeld, 


41  App.  Div.  511,  58  N.  Y.  Supp. 
609,  aff'd  166  N.  Y.  612;  Day  v. 
Pool,  52  N.  Y.  416;  Dounce  v.  Dow, 
57  id.  16;  Gurney  v.  Atlantic,  etc., 
Ry.  Co.,  58  id.  358;  Briggs  v.  Hilton, 
99  id.  517;  Kent  v.  Friedman,  101 
id.  616;  Fairbanks  Canning  Co.  v. 
Metzger,  118  id.  260;  Rose  v.  Wells, 
36  App.  Div.  593,  55  N.  Y.  Supp. 
874.  The  New  York  counterclaim 
embraces  both  set-off  and  recoup- 
ment. Vassaer  v.  Livingston,  13 
N.  Y.  248. 

Other  jurisdictions  recognize  the 
rule  that  the  buyer  may  invoke  a 
breach  of  an  express  warranty  when 
sued  by  the  seller  for  the  contract 
price  and  may  set  up  his  damages 
either  by  way  of  defense,  recoupmeut 
or  counterclaim.  See,  generally, 
Grand  Lodge  v.  Knox,  20  Mo.  433; 
Rosebrook  v.  Runals,  25  Wis.  415; 
Hull  v.  Belknap,  37  Mich.  179;  Eads 
v.  Murphy,  52  Ala.  520. 

The  burden  of  proof  rests  on  the 
defendant.  Sharpies  v.  Angell,  46 
App.  Div.  329,  61  N.  Y.  Supp.  643 
(action  founded  on  check  given  in 
part  payment).  # 

38  It  is  desirable  to  insert  a  denial 
of  the  plaintiff's  complete  perform- 


2332  Abbott's  Forms  of  Pleading 

said  plaintiff  to  said  defendant  was  not  clean,  or  well  dressed, 
or  in  first-class  condition;  that  much  of  it  had  been  heated 
before  being  killed,  and  a  very  large  quantity  of  it  was  not 
in  as  good  condition  as  the  beef  delivered  by  A.  &  S.;  that 
it  was  heated  and  damp  and  slimy  and  partially  decayed, 
and  was  not  properly  loaded,  and  not  properly  cooled,  or 
ventilated,  or  provided  with  ice,  and  was  not  properly 
shipped  in  proper  cars,  and  was  of  much  less  value  than  it 
would  have  been  if  it  had  been  as  agreed  by  plaintiff.  [Or 
otherwise  show  the  breach  of  warranty.] 

ILL  That    on    or    about    the  day    of  , 

19  ,  and  within  a  reasonable  time  after  the  defendant  dis- 
covered the  true  condition  of  such  [beef],  defendant  duly 
notified  plaintiff  of  its  said  condition  and  of  said  breach  of 
warranty  in  relation  thereto  39  [and  duly  offered  to  plaintiff 
to  return  said  goods].40 

IV.  [Allege  damages,  as:]  That  at  least  pounds  of 

said  beef  was  on  an  average  worth  two  cents  per  pound  less 
than  it  would  have  been  had  it  been  as  agreed  by  said  plain- 
tiff, and  said  defendant  has  sustained  at  least 
dollars  damages  in  consequence  of  such  breach  of  warranty 
on  the  part  of  said  plaintiff. 

Wherefore  defendants  demand  judgment  that  its  said 
damages  be  deducted  from  the  amount,  if  any,  which  may 


ance;    it    has    been    held,    however,  breach   of   warranty,    and   provided 

that  such   denial  is  not  necessary.  he    gives    the    seller    notice    of    the 

See  Blaisdell  Mach.  Co.  v.  Brasher,  breach  within  a  reasonable  time  after 

etc.,  Co.,  70  Misc.  257,   126  N.  Y.  discovery  may  recoup  the  damages 

Supp.  634.  for  the  breach.     Mastin  v.  Boland, 

30  Required    by    N.    Y.    Personal  T78  App.  Div.  421,  165  N.  Y.  Supp. 

Property  Law,   §  130;   Silberstein  v.  468. 

Blum,  167  App.  Div.  660,  153  N.  Y.  40  An   offer   to   return   is   not   re- 

Supp.    34.     A    counterclaim   is   de-  quired  by  the  statute.     N.  Y.  Pers.- 

fective  without  such  an  allegation.  Prop.  Law,  §  150. 

Regina  Co.  v.  Gately  Furn.  Co.,  171  An  allegation  that  defendant  "duly 

App.    Div.    817,    157   N.    Y.   Supp.  offered  to  return  to  plaintiff  the  de- 

746.  fective  merchandise"  has  been  held 

A«purchaser  may  retain  and  use  sufficient.     Kugelman  v.  Ritter,  90 

the    goods,     after    discovering    the  Misc.  279,  152  N.  Y.  Supp.  1027. 
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be  proved  against  them  upon  the  trial  of  this  action,  and 
that  they  have  judgment  against  plaintiff  for  any  balance 
thereof. 

1953.  The  Same,  where  the  Warranty  was  Oral,  and  the 
Contract  of  Sale  in  Writing  and  Annexed  to  the  Com- 
plaint.41 

As  a  counterclaim  defendant  alleges: 

I.  That  prior  to  the  execution  and  delivery  of  the  contract, 
as  alleged  in  the  complaint,  the  plaintiff,  upon  offering  to 
sell  to  defendant  the  [engine  and  boiler  and  other  property] 
mentioned  in  said  contract,  did  then  and  there  warrant  and 
represent  [state  what,  as:]  that  the  said  engine  was  a  forty 
horse  power  engine,  and  had  a  capacity  of  forty  horse  power, 
and  that  said  engine  could  and  often  had  been  successfully 
and  safely  operated  with  said  boiler  so  as  to  furnish  a  work- 
ing power  or  capacity  equal  to  sixty  horse  power;  that  said 
boiler  was  sufficient  and  capable  of  running  said  engine  so  it 
would  furnish  that  amount  of  power;  and  that  said  engine, 
with  all  the  attachments  mentioned  in  said  contract,  was 
in  good  working  order,  and  worth  the  actual  cash  value  of 

dollars. 

II.  That  the  defendant  relied  upon  said  warranty  and  rep- 
resentations, and  then  and  there  purchased  said  [engine 
and  other  property]  for  the  sum  of  dollars,  and 
entered  into  and  signed  and  delivered  said  contract,  as  the 
same  is  set  forth  in  the  complaint. 

III.  That  said  engine,  at  the  time  of  the  said  warranty 
and  sale,  was  not  as  represented  and  warranted,  and  was 
not  a  forty  horse  power  engine,  but,  on  the  contrary,  was 
only  a  twenty  horse  power  engine,  and  had  no  other  or  greater 
capacity  than  that  known  as  a  twenty  horse  power  engine. 

41  Adapted  from    Red  Wing  Mfg.  recouped  against  the  consideration  of 

Co.  v.  Moe,  22  N.  W.  Rep.  414  (Wise.)  the  sale,  citing  Fisk  v.  Tank,  12  Wise, 

where  it  was  held  that  the  answer  276. 

set  up  an  express  warranty,  which  See  other  precedents,  as  indicated 

was    an   independent  contract,    and  in  note  37  to  Form  1952. 
the   damages   occasioned    could    be 
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IV.  That  said  engine  and  property  mentioned  in  said  con- 
tract was  and  is  worth  dollars  less  than  it  would 
have  been  if  said  engine  had  had  the  capacity  of  forty 
horse  power,  as  represented  and  warranted  by  plaintiff.42 

V.  [Allege  notice  to  plaintiff  as  in  paragraph  III  of  Form 
1952.} 

VI.  That  by  reason  of  the  premises  defendant  has  been 
damaged  dollars. 

Wherefore  [etc.;  demand  for  judgment  as  in  Form  1952]. 

1954.  The  Same,  on  a  Sale  by  Sample.43 

[Under  N.  Y.  Personal  Property  Law,  §  97.] 
As  a  counterclaim  defendant  alleges : 

I.  That  the  goods  mentioned  in  the  complaint  were 
bought  by  the  defendant  of  the  plaintiff  by  samples,  which 
represented  sound  and  merchantable  goods  suitable  for  and 
known  as  "cloakings,"  which  goods  plaintiff  agreed  and 
warranted  should  in  all  respects  be  equal  in  quality  to  such 
samples,  [and  free  from  any  defect  rendering  them  unmer- 
chantable], and  defendant  purchased  said  goods  relying 
upon  plaintiff's  said  agreement  and  warranty. 

II.  That  thereafter  and  in  the  month  of  ,  19  , 
at  various  times,  plaintiff  delivered  to  defendant  [a  total  of 
six  bales,  containing  fifty-seven  pieces]  of  such  cloakings; 
that  the  first  bale  so  delivered  contained  ten  pieces,  which 
defendant  examined  and  found  to  correspond  with  said 
samples. 

III.  That,  relying  upon  said  agreement  and  warranty 
made  by  plaintiff,  defendant  accepted  and  paid  for  the  six 
bales  the  agreed  price,  to  wit,  dollars. 

IV.  That  thereafter,  and  without  knowledge  of  their 
real  condition,  defendant  sold  and  delivered  a  portion  of 

42  Extra    expense,    incurred    after  4>  Adapted  from'answer  in  Briggs 

discovery  of  the  defects,  caused  by  v.  Hilton,  99  N.  Y.  517;  see,  also, 

continued  use  of  the  machine,  can-  form    of    complaint    upon    sale    by 

not  be  recovered.     Isbell  Porter  Co.  sample,  Form  675,  and  notes  thereto. 

v.  Heineman,  113  App.  Div.  79,  98  See    generally    the   notes   to    Form 

N.  Y.  Supp.  1018.  1952. 
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said  goods  to  his  customers;  that  said  customers  afterwards 
returned  the  same  as  damaged,  and  refused  to  keep  or  pay 
for  them;  that  thereupon  defendant  examined  the  goods  as 
contained  in  said  five  other  bales,  delivered  by  plaintiff,  and 
remaining  in  defendant's  possession,  and  discovered  that  no 
part  thereof  corresponded  with  said  samples,  but  said  goods 
were  imperfect,  unmerchantable  and  wholly  unfit  for  cloak- 
ings  and  of  no  value  therefor. 

V.  That  defendant  immediately  upon  his  said  discovery 
thereof  notified  plaintiff  of  the  character  and  condition  of 
said  goods  as  aforesaid,  [and  offered  to  return  the  same,  but 
plaintiff  refused  to  receive  them  or  to  return  to  defendant 
the  price  paid  therefor].44 

VI.  That  said  goods  are  wholly  worthless  for  the  purpose 
for  which  defendant  purchased  them,  and  are  worth 
dollars  less  than  they  would  have  been  worth  if  they  had 
been  in  all  respects  equal  to  the  samples  exhibited  by  plain- 
tiff to  defendant. 

Wherefore,  defendant  demands  judgment  that  said  sum 
shall  be  deducted  from  the  amount,  if  any,  which  may  be 
proved  against  him  on  the  trial  of  this  action,  and  that  he 
have  judgment  against  plaintiff  for  any  balance  thereof 
that  may  remain.     n 

1955.  The   Same,  Recoupment   because   of   Latent  De- 
fects.45 
[Under  N.  Y.  Pers.  Prop.  Law,  §  96.] 
[As  a  counterclaim  defendant  alleges : 


44  Unnecessary  when  defendant  amined  the  goods,  there  is  no  im- 
uses  the  breach  of  warranty  by  way  plied  warranty  as  regards  such  de- 
of  recoupment,  and  not  as  entitling  fects.  N.  Y.  Pers.  Prop.  Law, 
him  to  a  rescission  of  the  sale.     N.  Y.  §  96. 

Pers.  Prop.  Law,  §  150.    See  Masten  See  Chapter  XXVIII,  Complaints 

v.  Boland,  178  App.  Div.  421, 165  N.  for  Breach  of  Warranty  and  the  notes 

Y.  Supp.  468.  to  the  various  forms,  indicating  the 

45  Wliere  there  are  defects  in  the  changes  caused  by  Art.  V  of  the  N.  Y. 
goods  which  can  be  discovered  upon  Personal  Prop.  Law,  as  enacted  in 
inspection,  and  the  vendee"  has  ex-  1911. 
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I.  That  the  goods  described  in  the  complaint  [were  manu- 
factured by  plaintiff,  and]  were  sold  and  delivered  in  the 
piece  or  package;  that  said  goods  were  purchased  by  de- 
fendant for  the  purpose  of  [state],  which  purpose  defendant 
had  made  known  to  plaintiff;  that  at  the  time  of  said  sale  it 
was  represented  and  warranted  by  plaintiff  that  the  said 
goods  should  be  fit  for  said  purpose  and  free  from  any  de- 
fect or  injury  rendering  them  unmarketable,  [and  in  all 
respects  like  goods  of  the  same  class,  which  said  defendant 
had  for  several  years  been  in  the  habit  of  purchasing  from 
plaintiff  for  use  in  his  business,  as  a  manufacturer  of  caps] 
which  was  well  known  to  said  plaintiff.  That  in  making 
such  purchase  of  plaintiff,  defendant  relied  on  the  plaintiff's 
skill  and  judgment. 

II.  That  in  using  said  goods,  or  parts  thereof,  from  several 
of  said  pieces  or  packages,  for  sample  caps,  the  same  proved 
to  be  unmarketable  for  the  grade  of  caps  for  which  they  had 
been  purchased,  and  into  which  previous  purchases  of  the 
same  description  of  goods  had  been  worked,  and  defective, 
and  injured,  in  that  they  had  lost  lustre,  which  was  a  mate- 
rial element  in  the  grade  of  caps  proposed  to  be  manufactured 
therefrom;  that  the  absence  of  this  lustre  was  not  discove- 
rable from  an  inspection  of  said  goodji,  but  could  only  be 
ascertained  after  the  process  of  their  manufacture  into 
samples  as  aforesaid. 

III.  [Allege  notice  of  breach  to  plaintiff,  as  in  Form  1952.] 

IV.  [Allege  damage  as  in  preceding  forms.] 
Wherefore  [etc.;  demand  for  judgment,  see  Forms  1952 

and  1954]. 

1956.  Set-off;  against  Plaintiff's  Factor.46 

As  a  counterclaim  defendant  alleges : 

I.  That  the  goods  mentioned  in  the  complaint  were,  with 
the  privity  and  consent  of  the  plaintiff,  sold  and  delivered 
to  the  defendant  by  one  M.  N.  in  his  own  name  as  the  sole 
owner,  and  as  and  for  his  own  goods. 

46  See,  also,  general  form  applicable  to  all  actions  on  contract,  Form  1924. 


Goods  Sold  2337 

II.  That  said  M.  N.  was  in  fact  the  agent  and  factor  of 
the  plaintiff  in  respect  to  said  goods,  and  was  in  possession 
of  the  same  [or,  allege  indicia  of  title  to  have  been  in  his  pos- 
session].*7 

III.  That  the  plaintiff  did  not  appear,  and  was  not  known 
by  the  defendant  at  or  before  the  time  of  the  sale  and  de- 
livery 48  to  be  the  owner  of  the  goods  or  in  anywise  interested 
therein. 

IV.  That  the  defendant  bought  and  accepted  the  goods 
of  and  from  M.  N.  as  the  true  and  sole  owner  and  seller, 
and  that  credit  for  the  said  goods  was  given  to  the  defendant . 
by  the  said  M.  N.  and  not  by  the  said  plaintiff. 

V.  That  the  said  M.  N.,  before  and  at  the  time  of  the 
sale  and  delivery  of  the  said  goods,  was,  and  still  is,  indebted 
to  the  defendant  for  the  following  cause:  [continue  as  in 
Form  1924,  from  the*]. 

1957.  Recoupment,  by   Setting  Forth  the   Contract  and 
Showing  Plaintiff's  Breach.49 

As  a  counterclaim,  defendant  alleges: 

I.  That  the  [two  boatloads  of  coal]  mentioned  in  the  com- 
plaint are  a  portion  of  a  large  quantity,  viz.,  boat- 
loads, which  the  plaintiff  agreed,  on  or  about  the 
day  of                ,  19    ,  to  deliver  to  defendant  at 
dollars  per  boatload,   payable                  months  after  de- 
livery, and  that  the  same  should  be  delivered  to  defendant 

"Where  an  agent  has  neither  the  set-off.    .McLachlin  v.  Brett,  105  X. 

possession  of  nor  the  indicia  of  title  Y.  391,  7  Centr.  Rep.  696.    See,  also, 

to  the  property,   this  set-off  is  not  Pratt   v.   Collins,   20  Hun    (N.    Y.), 

allowable.     See  Bernhous  v.  Abbott,  126;  Bliss  v.  Bliss,  7  Bosw.  (N.  Y.) 

46  N.  J.   (16  Vroom)  531;  s.  c,  30  339. 

Alb.  L.  J.  51,  reviewing  the  English  49  Adapted  from  the  form  sustained 

cases  on  this  point.  in  Davis  Coal  Co.  v.  Briee,  175  Pa. 

48  If  defendant  has  such  knowledge  St.  155. 
prior  to  the  completion  of  an  execu-  Defendant  may   counterclaim  for 

tory  contract  for  the  sale  of  the  goods,  damages    for    delay    on,   plaintiff's 

although  he  had  no  knowledge  at  the  part  in  making  delivery.     Beyer  v. 

time  of  making  the  contract,  he  can-  Huber  Co.,  115  App.  Div.  342,  100 

not  plead  the  factor's  debt  by  way  of  N.  Y.  Supp.  1029. 
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at  ,  at  the  rate  of  [two  boatloads  per  week  begin- 

ning in  the  week  ending  on  the  day  of  , 

19    ,  until  the  entire  quantity  had  been  fully  delivered]. 

II.  That  the  two  boatloads  mentioned  in  the  complaint 
were  delivered  to  defendant  by  plaintiff  in  the  week  ending 
on   said  day   of  ,    19     ,   but  plaintiff  has 

neglected  and  refused  to  deliver  any  portion  of  the  remaining 
boatloads,  although  defendant  has  been,  at  all  times,  ready 
and  willing,  at  said  ,  to  accept  the  same  and  to  pay 

therefor  according  to  the  aforesaid  agreement. 
.    III.  That  the  market  price  of  coal  has,  at  all  times  since 
plaintiff's   refusal    as    aforesaid,    been  dollars   per 

boatload  more  than  the  price  at  which  plaintiff  had  agreed, 
as  aforesaid,  to  furnish  the  said  boatloads. 

IV.  That,  by  reason  of  the  premises,  defendant  has  been 
damaged  dollars,    which    said    amount    defendant 

demands  shall  be  set  off  against  the  amount  (if  any)  which 
plaintiff  may  prove  against  him,  and  that  defendant  have 
judgment  for  any  balance  remaining. 

1958.  The  Same,  where  Plaintiff  is  an  Assignee,  and  has 
not  Declared  upon  the  Special  Contract.50 
For  a  defense  and  as  a  counterclaim  defendant  alleges  • 
I.  That    defendant,    on    or    about    the  day    of 

,19  ,  entered  into  an  agreement  with  the  said 
M.  N.,  [plaintiff's  assignor]  mentioned  in  the  complaint, 
to  [set  forth  terms  of  agreement,  as:]  print  and  publish  adver- 
tising pamphlets  with  red  paper  covers  at  the  price  ot 

dollars  per  thousand  copies,  to  be  paid  for 
days  after  the  delivery  thereof,  the  paper,  printing  and  bind- 
ing thereof  to  be  equal,  in  every  respect,  in  quality,  work- 
manship and  material  appearance  to  a  sample  pamphlet 
then  furnished  by  defendant  to  said  M.  N. 

50  Where  plaintiff  claims  to  have  tract  price,  plaintiff  may  plead  gen- 

wholly  performed  a  special  contract,  erally  for  goods  sold,  without  men- 

and    that    nothing    remains    except  tioning  the  contract.    See  Form  209, 

defendant's   duty   to    pay   the   con-  p.  219,  and  note  3,  thereto. 
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II.  That  said  M.  N.  did  not  perform  the  conditions  of  said 
agreement  on  his  part,  [allege  character  of  breach,  as:]  but 
thereafter  sent  to  defendant  a  number  of  said  pamphlet 
books  which  were  not  printed,  bound  or  published  accord- 
ing to  the  terms  of  said  agreement,  and  were  not  equal  to 
said  sample  in  respect  to  paper,  printing  or  binding,  but 
were  altogether  inferior  thereto,  and  unfitted  for  defendant's 
purposes;  that  defendant  refused  to  accept  the  same,  and 
notified  said  M.  N.  of  such  refusal,  and  of  his  reasons  thereof, 
and  that  he  should  not  send  any  more  so  published;  but 
thereafter  said  M.  N.,  notwithstanding  such  notice,  sent 
to  defendant  a  large  number  of  other  imperfect,  defective 
and  inferior  pamphlets  in  no  respect  complying  with  the 
terms  of  said  agreement,  which  defendant  refused,  to  accept, 
and  so  notified  said  M.  N.,  and  now  has  the  same  subject 
to  the  order  of  said  M.  N.51 

III.  That  said  M.  N.  did  not,  at  the  time  of  the  alleged 
assignment  to  plaintiff,  or  since,  have  any  claim  or  demand 
against  defendant  fof  work,  labor  and  services,  or  other- 
wise, other  than  his  pretended  claim  for  such  pamphlets, 
under  the  agreement  aforesaid. 

IV.  That  the  agreement  hereinbefore  referred  to  is  the 
same  agreement  alleged  in  the  complaint  as  the  foundation 
of  plaintiff's  claim. 

1959.  Payment  in  Part,  and  Deficiency  in  Value  of  a  Por- 
tion of  the  Goods,  Exceeding  the  Balance,  with  Coun- 
claim  for  Excess. 

For  a  set-off  and  counterclaim,  the  defendant  alleges: 

I.  That  the  plaintiffs  have  brought  this  action  to  recover 

a  balance  claimed  to  be  due  for  [articles  consisting  of — 

briefly  state — ,  furnished  to,  and  for  work  and  labor  done  for, 

defendant  by  the  plaintiffs],  on  various  days  between  the 

day   of  ,    19    ,    and    the  day    of 

19     ;  that  the  total  amount  of  the  account  of 

[said  articles,  and  said  work  and  labor,]  as  made  out  and 

"Adapted  from  answer  in  Vickers  v.  Moore,  14  N.  Y.  Weekl.  Dig.  370. 
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presented  by  the  plaintiffs,  and  as  shown  by  the  schedule  an- 
nexed to  the  complaint  herein,  is  the  sum  of  dollars. 

II.  That  the  defendant  has  heretofore  paid  to  the  plain- 
tiffs from  time  to  time  various  sums  of  money  on  account 
of  [said  articles,  and  work  and  labor,]  amounting  in  all  to 
the  sum  of  dollars. 

III.  [Allege  plaintiff's  breach,  as:]  That  it  was  mutually 
agreed  between  defendant  and  plaintiffs,  that  all  said  [ar- 
ticles] furnished  to  the  defendant  should  be  perfect  and  in 
every  way  satisfactory  to  the  defendant;  and  that  if  any  of 
them  upon  trial  should  prove  to  be  imperfect,  or  unsatis- 
factory to  defendant,  the  same  should  be  taken  back  by  the 
plaintiffs,  and  others  substituted  in  their  stead;  that  among 
the  articles  furnished  by  the  plaintiffs  to  defendant  under 
said  agreement,  and  included  in  said  account,  were  [state,  as:] 
three  mantel  mirrors,  which  were  charged  in  said  ac- 
count, at  the  price  of  dollars;  that  the  said  three 
mantel  mirrors  above  mentioned  proved,  upon  examina- 
tion and  trial,  to  be  imperfect  and  were  entirely  unsatis- 
factory to  defendant;  that  defendant  promptly  notified  the 
plaintiffs  of  the  defective  and  unsatisfactory  quality  and 
character  of  said  mirrors,  and  requested  them  to  take  said 
mirrors  away,  and  replace  them  with  perfect  mirrors;  that 
plaintiffs  have  never  complied  with  the  request  of  defendant 
in  this  regard;  that  defendant  has  at  all  times  been,  and  still 
is,  ready  to  redeliver  said  defective  and  unsatisfactory 
mirrors  to  said  plaintiffs. 

IV.  That  the  said  mirrors,  if  perfect  and  satisfactory, 
would  have  been  worth  the  sum  of  dollars,  at  the 
price  that  such  mirrors  we're  to  have  been  furnished,  under 
the  agreement  between  the  plaintiffs  and  defendant  [and 
since  this  precedent  assumes  that  defendant  is  willing  to  retain 
the  defective  articles  at  their  lesser  worth,  allege:]  but  that 
they  are  worth  at  least  dollars  less,  on  account  of 
their  deficient  character,  and  the  defendant  claims  that  the 
[deficiency  in  the]  value  of  said  mirrors,  to  wit,  the  sum  of 

dollars,  should  be  deducted  from  said  account. 
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Wherefore,  the  defendant  demands  judgment  that  he 
be  permitted  to  recoup  said  sum  of  dollars 

by  way  of  set-off  and  counterclaim  to  the  plaintiffs'  demand, 
to  the  extent  of  the  balance  claimed  by  the  plaintiffs,  and 
that  he  have  judgment  against  the  plaintiffs  for  the  excess, 
viz.,  the  sum  of  dollars. 

1960.  That  the  Contract  was  an  Entire  One,  and  Plaintiff 
has  not  Fully  Performed.52 

I.  That  on  or  about  the  day  of  ,  19 
at  ,  plaintiff  had  in  his  possession  [state  what,  as, 
a  certain  lot  or  stock  of  dressed  leather,  known  as  , 
and  consisting  of  20,609  feet] ;  that  on  or  about  said  date  de- 
fendant purchased  all  of  said  [goods]  at  and  for  the  agreed 
price  of  dollars  for  the  whole  thereof,  and  that  by 
the  terms  of  said  purchase  said  [goods]  were  to  be  delivered 
to  defendant  [at  the  factory  of  the  defendant  at  ], 
and  that  payment  therefor  was  not  to  be  made  by  defendant 
until  after  the  delivery  as  aforesaid. 

II.  That  defendant  has  been  at  all  times  thereafter  ready 
and  willing  to  receive  and  accept  said  [goods]  so  purchased, 
and  to  pay  for  the  same  according  to  said  agreement,  but 
that  plaintiff  has  failed  and  neglected  to  deliver  to  defendant 
all  of  the  said  [goods]. 

III.  That  said  agreement  to  purchase  is  the  same  agree- 
ment set  forth  in  plaintiff's  complaint,  and  the  said  [goods] 
therein  mentioned  constitute  a  portion  of  the  said  [goods] 
hereinbefore  referred  to. 

IV.  Defendant  denies  each  and  every  allegation  of  said 
complaint  not  hereinbefore  expressly  admitted  or  denied. 

1961.  Counterclaim  for  Rescission  on  Ground  of  Fraud  or 
Mistake. 

As  a  counterclaim  defendant  alleges: 

That  prior  to  and  at  the  time  of  the  making  of  the  agree- 
ment of  sale  of  said  [stock]  as  alleged  in  the  complaint, 
plaintiff  stated  and  represented  to  defendant  [state  what]. 

52  Adapted  from  the  answer  in  Hull  v.  Littauer,  162  N.  Y.  569. 
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[Continue  as  in  a  complaint  for  Rescission  either  for  Fraud 
and  Deceit  (Chapter  XLI),  or  for  Fraud  or  Mistake  (Chapter 
LXIV).]  63 

Wherefore  defendant  demands  judgment  that  said 
agreement  of  sale  be  rescinded  and  annulled,  and  that  plain- 
tiff's complaint  be  dismissed,  and  that  defendant  have 
such  other  and  further  relief  as  may  be  just,  with  costs  of 
the  action. 

1962.  That  the  Contract  Cannot  be  Enforced  because  of  a 
Statutory  Bar. 

That  the  claim  set  forth  in  the  complaint  is  to  recover 
[state  facts  from  which  it  will  appear  that  the  statutory  pro- 
visions relied  on  will  apply,  as:]  the  purchase  price  of  liquors 
sold  on  credit  by  the  plaintiff  to  the  defendant  at  various 
times,  which  liquors  were  sold  to  be  consumed  on  the 
premises  where  sold,  to  wit,  at  the  saloon  of  the  plaintiff 
at  •     .54 

III.  FOR  WORK,  LABOR  AND  SERVICES  55 

1963.  Specific  Denial  of  Reasonable  Value  of  Services.56 

As  a  partial  defense: 

63  An  answer  may   be  so  readily  54  Under  the   N.    Y.   Liquor  Tax 

adapted  from  these  forms  that  it  is  Law  (L.  1909,  c.  39),  §  34. 

not  considered  necessary  to  reprint  See  Form   1877  for  invalidity  of 

them    as    answers.      Consult,    also,  sale  of  stock   because  of  failure  to 

the  various  notes  to  such  forms.  affix  stamps. 

See  also,  Form'  1856,  for  a  preced-  See,    also,    other   forms   given   in 
ent  for  alleging  in  the  answer  fraud  Chapter  LXXVII  under  Invalidity 
in  the  procuring  of  the  agreement  of  Contract  Sued  on. 
sued  on. 
• . — — 

66  For  denials,  and  defenses  appli-  M  Adapted  from  Woolsey  v.  Shaw- 

cable  generally  to  actions  upon  con-  34  App.  Div.  405,  53  N.  Y.  Supp. 

tract,  see  chapter  preceding.  436. 

In  an  action  upon  any  contract,  In  an  action  to  recover  for  the 
evidence  to  show  that  the  plaintiff  value  of  services  alleged  to  have  been 
has  failed  to  perform  his  contract,  in  rendered  by  the  plaintiff,  the  corn- 
whole  or  in  part,  or  has  failed  in  any  plaint  being  in  form  upon  a  quantum 
way   honestly,    fairly    and   in    good  meruit,    the    defendant,    under    an 
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Defendant  admits  that  plaintiff  rendered  the  services 
alleged  in  the  complaint,  but  denies  that  the  same  were 
worth  the  sum  of  dollars  as  alleged  by  plaintiff, 

and  defendant  alleges  that  said  services  were  worth  no  more 
than  the  sum  of  dollars. 

1964.  Accounting  and  Payment.5' 

I.  Defendant  denies  each  and  every  allegation  in  said 
complaint,  except  as  hereinafter  expressly  admitted. 


faith  to  carry  out  the  contract,  can 
be  shown  under  a  general  denial;  it 
is  not  necessary  to  allege  specifically 
the  facts  to  show  such  failure.  Dick- 
inson v.  Tysen,  209  N.  Y.  395. 

The  defendant  may  show,  under 
a  general  denial,  any  facts  tending 
to  disprove  the  allegations  of  the 
complaint  that  the  conditions  of  the 
contract  have  been  performed  by 
the  plaintiff.  Chattfield  v.'  Simon- 
son,  92  N.  Y.  209. 

Where  the  complaint  alleges  an 
amount  of  indebtedness  of  the  de- 
fendant to  the  plaintiff  for  services 
performed,  without  stating  the  value 


of  such  services  nor  their  extent, 
but  claims  that  the  indebtedness  is 
"for  a  balance  remaining  due  after 
sundry  payments,"  the  defendant 
may,  under  a  general  denial,  prove 
other  payments  to  the  plaintiff  on  ac- 
count. Quinn  v.  Lloyd,  41  N.  Y.  349. 
Where  plaintiff  can  make  out  his 
case  only  by  proving  an  agreement  to 
pay  for  illegal  services,  the  illegality  is 
an  available  defense,  though  not  ex- 
pressly pleaded.  McKee  v.  Cheney, 
52  How.  Pr.  (N.  Y.)  141.  Otherwise 
plead  the  illegality  in  the  answer.  See 
Morgan  &c.  Co.  v.  Studebaker  Corp., 
180  App.  Div.  530. 


answer  denying  each  and  every  al- 
legation in  the  complaint,  may  prove 
that  he  was  never  indebted  at  all, 
or  that  he  owes  less  than  is  claimed. 
Bridges  v.  Paige,  13  Cal.  640;  Scher- 
merhorn  v.  Van  Allen,  18  Barb. 
(N.  Y.)  29.  Or,  he  may  prove  a 
special  agreement  as  to  compensa- 
tion. Blizzard  v.  Applegate,  61 
Ind.  368;  Ludlow  v.  Dole,  1  Hun, 
715,  62  N.  Y.  617.     Where  the  com- 


plaint alleges,  and  the  plaintiff  at 
the  trial  relies  only  on  an  express 
promise  to  pay  a  specified  sum,  the 
defendant  is  not  entitled  to  prove 
that  the  value  of  the  services  was 
less,  although  the  complaint  may 
contain  allegations  appropriate  to 
an  action  on  a  quantum  meruit. 
Marsh  v.  Holbrook,  3  Abb.  Ct. 
App.  (N.  Y.)  176. 


67  This  form  is  from  Rice  v.  O'Con- 
nor, 10  Abb.  Pr.  (N.  Y.)  362,  modify- 
ing it  to  obviate  the  objections  there 
raised.  A  plea  merely  of  an  account 
stated,  though  it  avers  a  balance,  and 
a  promise  of  plaintiff  to  pay  it,  is 
bad;  for  it  is  a  mere  accord  without 


satisfaction.      Bump   v.    Phoenix,    6 
Hill  (N.  Y.),  308. 

It  was  held  in  Roach  v.  Gilmer,  3 
Utah,  389,  that  the  defendant  having 
pleaded  and  proved  a  statement  of 
the  account,  and  a  settlement  and 
payment  in  full,  the  plaintiff  cannot 
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II.  Defendant  admits  that  plaintiff  did,  at  the  request 
of  defendant,  enter  into  the  service  of  the  defendant  and 
rendered  services  to  the  defendant  as  [his  bookkeeper], 
as  stated  in  the  complaint;  but  defendant  alleges  that  on  the 

day  of  ,  19    ,  he  accounted  with  the  plain- 

tiff concerning  said  services,  and  that  on  said  accounting 
there  was  found  due  said  plaintiff  the  sum  of 
dollars. 

III.  That  before  the  commencement  of  this  action,  de- 
fendant paid  to  plaintiff  said  sum  of  dollars,  so 
found  due  upon  the  accounting  hereinbefore  alleged,  in  full 
of  the  plaintiff's  said  claim. 

1965.  Specific  Denial  of  Plaintiff's  Performance;  Work  not 
Finished,  and  Architect's  Certificate  not  Obtained.58 

I.  Defendant  denies  that  the  said  work  was  completed  in 
a  good  or  workmanlike  manner,  on  or  before  the  day  limited 
therefor  in  the  contract  set  forth  in  the  complaint;  but,  on 
the  contrary,  the  said  work  on  that  day,  and  from  that 
time  to  the  commencement  of  this  action,  was,  and  still  is, 
incomplete  and  unfinished. 

II.  Defendant  denies  that  a  certificate  from  the  said 
architect  that  the  said  work  had  been  completed  to  his  satis- 
faction, was  obtained  by  the  plaintiff  before  this  action.69 

III.  Defendant  denies  that  plaintiff  his  duly  performed 
all  the  conditions  on  his  part.00 

avoid  the  settlement  for  mistakes  in  plaintiff  failed  to  finish  his  work,  or 

the   items   of   the   account   settled;  failed  to  obtain  the  architect's  cer- 

that  this  could  be  done  only  by  an  tificate,  or  failed  to  comply  with  any 

action  to  surcharge  and  falsify  the  other  conditions  precedent.     N.  Y. 

account.     This   would   not    be    the  &  N.  H.  Sprinkler  Co.  v.  Andrews,  38 

rule  in  New  York.     See  N.  Y.  Code  App.  Div.  56,  55  N.  Y.  Supp.  1020; 

Civ.   Pro.,   §  522.  Code  Civ.  Pro.,  §  533. 

58  In   most  jurisdictions,    this   de-  See  Form  1989,  for  an  affirmative 

fense  is  admissible  under  the  general  claim  for  damages  for  non-perform- 

issue,  or  a  general  or  special  denial.  ance. 

Under  a  denial  of  plaintiff's  allega-  5J  See   Form    1978,   for  a  defense 

tion  that  he  "had  duly  performed  all  that  the  certificate  was  obtained  by 

the  conditions  on  said  contract  on  fraud, 

his  part,"  defendant  may  show  that  60  This  denial  alone  will   be  sum- 
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1966.  That  the  Hiring  was  for  a  Definite  Period,  and 
Plaintiff  Failed  to  Complete.61 

As  a  counterclaim  to  plaintiff's  alleged  cause  of  action, 
defendant  alleges  that  on  or  about  the  day  of 

,19  ,  he  agreed  to  hire  plaintiff  for  the  term  of 
[one  year]  from  that  day,  and  to  pay  him  for  his  services  as 
[bookkeeper]  the  sum  of  dollars  [payable  in  monthly 

installments  of  dollars  each],  and  plaintiff  agreed  to 

render  such  service  to  defendant  for  said  period  and  at  said 
compensation. 

That   on   or   about   the  day   of  ,    19    , 

plaintiff  abandoned  said  employment. 

That  defendant  has  necessarily  paid  to  others  the  sum  of 
dollars  during  the  remaining  period  of  the  term  of 
said  employment,  for  the  services  as  [bookkeeper]  which 
plaintiff  had  agreed  to  perform;  that  such  payment  is 
dollars  in  excess  of  the  amount  which  defendant 
would  have  been  obliged  to  pay  plaintiff  for  such  services 
for  said  period. 

1967.  That  Defendant  Countermanded  the  Order.62 

That  prior  to  the  rendition  of  the  alleged  services  de- 
scribed in  the  complaint,  and  on  or  about  the  day  of 

cient  in    New    York,    without    the  nothing   without   proving   such   full 

preceding  paragraphs.    See  note  58,  performance.     Mernagh  v.  ■  Nichols, 

supra.  supra;   see    Form    1960.     See,    also, 

61  Adapted  from  Mernagh  v.  Nich-  note  to  Form  1985. 
ols,   132  App.   Div.  509,   118  N.  Y.  An  employee,  hired  by  the  week, 

Supp.    59.      Plaintiff    may    recover  who   without  sickness  or  other  ex- 

for  wages  earned  under  the  contract,  cuse,  abandons  his  work  during  the 

notwithstanding    he    abandons    the  period,  can  recover  no  part  of  the 

service  before  completing,  if  the  wages  week's  wages.    Sololaroff  v.  Edelstein, 

are  payable  otherwise  than  at  the  etc.,  Co.,  85  Misc.  445,  147  N.  Y. 

completion  of  the  term  of  service;  Supp.  938. 

but  defendant  may  recoup  his  dam-  02  This  will  be  effective  as  to  serv- 

ages  for  the  additional  cost  of  a  sub-  ices  claimed  to  have  been  thereafter 

stitute.      Should    the    employment  rendered.    The  defense  is  an  affirma- 

show  a  stipulation  for  full  perform-  tive   one.      Pierce   v.   Thurston,   40 

ance  by  plaintiff  before  any  amount  App.  Div.  577,  58  N.  Y.  Supp.  33. 
becomes    payable,    he    can    recover 
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,  19  ,  defendant  duly  countermanded  his  fequest 
for  the  performance  thereof,  and  directed  plaintiff  not  to  do 
any  work  in  that  behalf. 

1968.  That  Defendant  Terminated  Employment.63 

[Sustained  in  O'Hara  v.  Murray,  144  App.  Div.  113, 
128  N.  Y.  Supp.  1009.] 

I.  That  the  agreement  alleged  in  the  complaint  for  the 
sale  of  the  lots  was  for  an  unspecified  duration;  that  the 
plaintiffs  had  no  interest  in  its  performance  other  than  to 
earn  the  commissions  therein  provided  and,  therefore,  said 
agreement  was  terminable  by  either  party  upon  notice. 

II.  That  on  ,  19  ,  defendants  duly  gave 
notice  to  the  plaintiff  that  they  elected  to  and  did  terminate 
the  plaintiff's  employment,  and  the  contract  was  thereby 
terminated  and  cancelled. 

1969.  Invalidity  of  Contract;  Plaintiff  Insurance  Broker 
not  Licensed. 

[Sustained  in  Stein  v.  Met.  Life  Ins.  Co.,  169  App.  Div. 
217,  154  N.  Y.  Supp.  472,  aff'd  217  N.  Y.  626.]64 

That  the  plaintiff  had  not  procured  from  the  superin- 
tendent of  insurance  a  license  to  act  as  an  agent  of  defendant, 
as  prescribed  by  section  91  of  the  Insurance  Law. 

1970.  The  Same,  Plaintiff  not  a  Registered  Plumber.65 

[Under  N.  Y.  General  City  Law,  §  45.] 

63  Where  no  time  for  performance  ute  is  a  defense  to  an  action  to  re- 

by  the  broker  is  fixed,  either  party  cover  for  plumbing  work,   but  not 

may    in    good   faith    terminate    the  to  any  such  part  of  the  work  done 

agreement.      Sibbald    v.    Bethlehem  by  the  plumber  which  was  not  of 

Iron  Co.,  83  N.  Y.  378;  Van  Siclen  that    character;    and    a    voluntary 

v.    Herbst,    30    App.    Div.    255,    51  payment   for   plumbing   work   done 

N.  y.  Supp.  968;  O'Hara  v.  Murray,  may  not  be  recovered.     Johnston  v. 

supra.  Dahlgren,    166   N.   Y.  354.     If  the 

04  Held  that  the  requirement  was  contract   was   an   entire   one,   there 

constitutional.  can   be   a   recovery   for   no   portion 

" '  Non-compliance   with   the   stat-  of  the  work  even  though  not  entirely 
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That  the  work  mentioned  in  the  complaint  and  for  which 
plaintiff  sues  herein  consisted  wholly  of  plumbing  work; 
that  at  the  time  mentioned  in  the  complaint  the  plaintiff 
was  conducting  the  trade  of  plumbing  as  an  employing 
and  master  plumber  in  the  city  of  ,  and  had  not 

then  obtained  a  certificate  of  competency  from  the  examin- 
ing board  of  plumbers  of  said  city. 

1971.  Real   Estate   Broker;   that  Broker's   Commissions 
were  only  Payable  upon  Consummation  of  Sale. 

That  as  a  part  of  the  agreement  of  employment  alleged  in 
the  complaint,  plaintiff  agreed  that  he  should  not  be  en- 
titled to  receive  and  should  not  receive  any  commissions 
unless  an  agreement  for  the  sale  of  the  premises  procured 
by  him  should  be  fully  consummated  and  completed  by  the 
purchaser. 

That  the  purchaser  procured  by  plaintiff  failed  to  con- 
summate or  complete  his  agreement  of  purchase,  but  on  the 
contrary  failed  [set  forth  wherein  the  agreement  was  not  com- 
pleted]. 

1972.  The  Same,  That  Plaintiff's  Employment  did  not  Give 
Exclusive  Right. 

That  plaintiff's  employment  as  alleged  in  the  complaint 

plumbing  work.    Gottesman  v.  Barer,  was  of  such  a  character  as  would 

post.  fall  within  the  statute;  and  even  if 

Employment  of  a  licensed  master  not  affirmatively   pleaded,    the   ob- 

plumber  by  another  who  holds  him-  jection    would    be     available    when 

self  out  as  conducting  such  business  plaintiff's  own  evidence  showed  the 

does  not  satisfy  the  statute.     Bron-  character  of  the  work.     Gottesman 

old  v.  Engler,  194  N.  V.  323.  v.  Barer,  89  Misc.  440,  152  N.  Y. 

The  fact  of  compliance  with  the  Supp.    128;    see   note    13    on   page 

statute  is  a  condition  precedent  to  2259. 

maintenance    of    an    action    by    a  Under    the    Greater    New    York 

master  plumber,  and  must  be  alleged  Charter,   §§  415,  416   (as  added  by 

in  his  complaint;  see  Form  279,  page  L.  1913,  c.  754),  a  yearly  registra- 

282,    and    notes.      An    affirmative  tion   is   required,   and   such   yearly 

plea  by   defendant   would  only   be  registration    must    be    pleaded   and 

necessary   when   the  complaint  did  proven  by  plaintiff.     Gottesman  v. 

not  show  on  its  face  that  the  work  Barer,  supra. 


2348  Abbott's  Forms  of  Pleading 

was  not  accompanied  by  any  exclusive  right  to  procure  a 
purchaser  for  said  property,  but  defendant  reserved  the 
right  to  sell  the  same  [through  other  brokers]. 

That  prior  to  the  alleged  securing  of  a  purchaser  by  plain- 
tiff, and  on  or  about  the  day  of  ,  19  ,  de- 
fendant in  good  faith  entered  into  an  agreement  for  the  sale 
of  said  property  to  one  M.  N.,  who  had  been  procured  by 
another  broker  also  employed  by  defendant  to  effect  a  sale 
thereof,  and  that  said  property  was  thereafter  sold  and  con- 
veyed to  said  M.  N.  in  pursuance  of  said  agreement.66 

1973.  The  Same,  That  Broker  was  Interested  in  Transac- 
tion Adversely  to  Plaintiff;  Broker  Purchasing  Prop- 
erty for  Himself.67 

On  information  and  belief,  that  the  plaintiff  was;  the  real 
purchaser  of  the  defendant's  [premises]  referred  to  in  the 
complaint,  which  fact  was  wholly  unknown  to  defendant; 
that  defendant  relied  upon  his  employment  of  plaintiff, 
and  believed  that  plaintiff  was  acting  in  good  faith  in  making 
a  sale  thereof  to  a  purchaser  procured  by  him,  instead  of  to  a 
dummy  for  his  own  benefit. 

1974.  The  Same,  That  Broker  was  also  Secretly  Acting  for 
Other  Party.68 

That  without  the  knowledge  or  consent  of  defendant,  and 

m  That  these  facts'  furnish  a  de-  See  next  form  for  precedent  that 

fense  to  the  broker's  claim  for  com-  broker  was  also  acting  for  the  other 

missions,  see  Schusterman  v.  Krans,  party  without  defendant's  knowledge. 

148  App.  Div.  727,  132  N.  Y.  Supp.  """That  these  facts  will  constitute 

758;    Ettinghoff    v.    Horowitz,    115  a   defense,    see    Erland   v.   Gibbons, 

App.  Div.  571,  100  N.  Y.  Supp.  1002.  176  App.  Div.  552,  163  N.  Y.  Supp. 

67  That  these  facts  will  constitute  582;  Jacobs  v.  Beyer,  141  App.  Div. 

a  defense,  see  Geldenrath  v.  Schreiner,  49,  125  N.  Y.  Supp.  597;  Auerbach 

127  App.  Div.  901,  111  N.  Y.  Supp.  v.   Curie,    119   App.    Div.    175,    104 

362;  Lichenstein  v.  Case,  99  App.  Div.  N.  Y.  Supp/.  233. 

570,  91  N.  Y    Supp.  57;  Jacobs  v.  It  has  been  held  that  this  defense 

Beyer,  141  App.  Div.  49,  125  N.  Y.  is  admissible  under  a  general  denial. 

Supp.   597;   Nekarda  v.   Presberger,  Nichols    v.    Greenstreet,    71     Misc. 

123  App.  Div.  418,  107  N.  Y.  Supp.  196,    130    N.    Y.   Supp.   843.     This 

89*>-  ruling  seems  in  harmony   with   the 
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against  his  interests  with  reference  to  plaintiff's  employment 
as  his  broker  in  [the  sale  of  the  properties  mentioned  in  the 
complaint],  plaintiff  accepted  employment  from  [the  other 
party  to  the  transaction],  and  that  said  also  agreed 

to  pay  plaintiff  a  commission  for  services  to  be  rendered  in 
procuring  said  [sale  of  lands]. 

1975.  That  Plaintiff  was  also  Acting  as  an  Employee,  or  as 
the  Agent,  of  the  Other  Party  to  the  Transaction.69 

[Sustained  in  Goodell  v.  Hurlbut,  5  App.  Div.  77,  74  N.  Y. 
State  Rep.  85,  38  N.  Y.  Supp.  749.] 70 

That  at  the  times  set  forth  in  the  complaint,  the  plaintiff 
was  an  employee  of  Company,  under  a  stated  and 

regular  compensation;  that  as  such  employee  he  was  en- 
gaged to  negotiate  and  execute  [charters  of  the  three  steam- 
ships] named  in  the  complaint,  and  that  he  had  from  said 
company  a  power  of  attorney  authorizing  him  to  negotiate 
and  execute  such  [charters],  and  that  such  [charters]  were 
negotiated  and  executed  by  him  as  attorney  for  said  com- 
pany; [or,  in  case  plaintiff  was  acting  as  an  agent  of  the  other 
party,  under  a  promise  of  compensation,  so  allege];  that  the 
defendants  without  knowledge  at  the  time  thereof  that 
plaintiff  was  also  employed  by  said  company,  employed 
plaintiff  to  [state  what  service,  and  show  that  plaintiff  was  to 

general     principles     laid     down     in  N.    Y.    395,    over-ruling    Duryee   v. 

Dickinson  v.  Tysen,  209  N.  Y.  395,  Lester,   43    N.    Y.    Super.    Ct.    564; 

where   it  was   held   that  a   lack  of  Bonwell  v.  Auld,  9  Misc.  65,  59  N.  Y. 

good  faith  on  the  part  of  the  broker  State  Rep.  679,  29  N.  Y.  Supp.  15? 

was  admissible  without  an  affirmative  But  the  objection  may  not  be  raised 

plea.  for   the   first   time    on    the    appeal. 

These  facts  will  not  constitute  a  See  Duryee  v.  Lester,  75  N.  Y.  422. 

defense  if  the  broker  was  given  no  An     affirmative     plea,     however, 

discretion  in  effecting  an  exchange  of  will  be  useful  in  preventing  a  claim 

lands  but  was  simply  the  medium  of  surprise  at  the  trial, 

to  bring  the  parties  together.    Silber-  ™  See,    also,    Esmond    v.    Seeley, 

kraus  v.  Winnie,  158  App.  Div.  50,  28  App.  Div.  292,  51  N.  Y.  Supp. 

142  N.  Y.  Supp:  887.     See  notes  to  36;    Garrigues    Co.    v.    Int.    Agric. 

Form  1975.  Corp.,  159  App.  Div.  877,  144  N.  Y. 

69  This  defense  is  available  under  Supp.     982;     Murphy    v.    Harrison 

a  denial,  and  need  not  be  affirmatively  Granite  Co.,  168  App.  Div.  723,  154 

pleaded.      Dickinson   v.  Tysen,  209  N.  Y.  Supp.  546. 
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advise  in  relation  to  the  transaction] 71  and  for  such  service 
agreed  to  pay  him  [two  and  one-half  per  cent  commission 
on  the  amount  of  said  charters,]  [but  that  said  company 
has  not  assented  to  the  payment  by  defendants  to  the  plain- 
tiff of  the  amount  of  said  commissions,  and  has  given  notice 
to  the  defendants  not  to  pay  the  same;  and]  that  as  soon 
as  defendants  learned  of  plaintiff's  said  employment  by 
[the  other  party],  they  rescinded  their  said  agreement  with 
him  and  notified  plaintiff  that  they  would  not  pay  him 
thereunder;  that  the  contract  between  the  plaintiff  and 
defendants  was  as  to  the  plaintiff  void  and  against  public 
policy. 

1976.  Partial  Defense  of  Cancellation  of  Contract  before 
Full  Performance  by  Plaintiff.72 

For  a  [second  and]  partial  defense,  defendant  alleges  that 
on  or  about  the  day  of  ,  19     ,  he  notified 

plaintiff  that  he  cancelled  the  agreement  alleged  in  the  com- 
plaint; that  plaintiff  thereafter  continued  to  manufacture 
said  [goods]  and  consumed  therein  material  and  labor  amount- 
ing to  at  least  dollars,  which  amount  is  included  in 
plaintiff's  claim  as  set  forth  in  the  complaint  herein. 

1977.  That  a  Condition  Precedent  to  Plaintiff's  Right  of 
Action  has  not  been  Observed;  Provision  that  a  Third 
Person  shall  Determine  Certain  Facts,  or  Amounts, 
or  Values.73 

[Sustained  in  Nat.  Contr.  Co.  v.  Hudson  River  W.  P.  Co., 
170  N.  Y.  439.] 

See   also   Forms   1973   and    1974,  "  After   receiving   notice   of   can- 

for    other    precedents,    particularly  cellation,  plaintiff  is  bound  to  reduce 

involving  real  estate  brokers.  the  damage,  and  therefore  may  not 

71  If  the  broker's  employment  is  proceed  with  the  work  and  recover 

limited    to    procuring    a    purchaser,  the  full  contract  price.     See  Woolf 

with  nothing  to  do  with  the  terms  v.  Hamburger,   129.  App.  Div.  883, 

and  conditions  of  sale,  he  would  not  114  N.  Y.  Supp.  186. 

be  within  the  rule.    Gracie  v.  Stevens,  73  The    courts   distinguish   a   pro- 

56  App.  Div.  203,  67  N.  Y.  Supp.  vision    of    this    character    from    an 

688,  aff'd  171  N.  Y.  658.  agreement  to  arbitrate,  and  while  an 
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That  it  was  provided,  by  the  terms  of  the  contract  alleged 
in  the  complaint,  as  follows:  [quote,  as:]  To  prevent  all  dis- 
putes and  litigation  concerning  the  same,  it  is  agreed  by  the 
parties  hereto  that  the  engineer,  W.  B.  P.,  shall  determine 
the  amount  and  quantity  of  the  work  which  is  to  be  paid  for 
under  this  contract,  and  shall  decide  all  questions  which  may 
arise  relative  to  the  fulfillment  of  this  contract  on  the  part 
of  the  contractor,  and  the  finding,  estimate  and  decision 
of  said  engineer  shall  be  final  and  conclusive. 

That  plaintiff  has  neither  obtained  nor  requested  any 
finding,  estimate  or  decision  of  the  engineer  aforesaid,  nor  has 
it  requested  defendant  to  obtain  the  same,  nor  to  submit 
any  of  the  matters  in  question  to  him. 

1978.  The  Same,  That  Architect's  Certificate  was  Procured 
by  Fraud.74 

[On  information  and  belief]  that  plaintiff  procured  from 
the  architect  mentioned  in  the  complaint  certain  certificates 
purporting  to  show  the  completion  of  said  work  up  to  cer- 

agreement  to  arbitrate  all  differences  contract  between  the  parties  pro- 
may  be  held  void  as  operating  to  the  vides  that  the  architect's  certifi- 
exclusion  of  the  courts,  consider  that  cates  shall  be  conclusive,  then  such 
such  a  provision  as  above  quoted  provisions  must  prevail  unless  the 
merely  qualifies  one's  right  under  certificate  be  attacked  on  the  ground 
the  agreement  by  providing  that  of  fraud,  misconduct  or  palpable 
before  a  right  of  action  shall  accrue  mistake,  and  these  grounds  of  attack 
certain  facts  shall  be  determined,  cannot  be  heard  unless  such  defense 
or  amounts  or  values  ascertained.  has  been  affirmatively  pleaded  in  the 

It  cannot  be  doubted  that  where  answer.    Horan  v.  Mason,  141  App. 

such    a    provision    is    incorporated  Div.  89,  125  N.  Y.  Supp.  668;  New 

in  a  contract,  and  operates  as  a  con-  York    Building    Co.    v.    Springfield 

dition    precedent    to    the    right    of  Elevator  Co.,  56  App.  Div.  294,  67 

action,  non-compliance  with  it  may  N.  Y.  Supp.  887;  Everard  v.  Mayor, 

be  shown  under  a  denial  of  plaintiff's  89  Hun,  425,  35  N.  Y.  Supp.  315; 

allegation  of  performance.   Neverthe-  Sweet  v.  Morrison,   116  N.  Y.   19; 

less  this  affirmative  defense  was  up-  Sewer  Commissioners  v.  Sullivan,  11 

held  in  the  case  above  cited.  App.  Div.  472,  42  N.  Y.  Supp.  358, 

See  Form   1749,  for  a  precedent  aff'd  162  N.  Y.  594;  Smith  v.  Mayor, 

setting   forth    plaintiff's   refusal    to  12  App.  Div.  391,  42  N.  Y.  Supp. 

arbitrate,    under    contract    require-  522.     The  reason  underlying  these 

ments.  decisions   is   that,    under   such   cir- 

74  It  is  well  settled  that  when  a  cumstances,  the  contract  makes  the 
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tain  conditions,  and  certifying  that  plaintiff  had  fully  per- 
formed his  contract  to  such  extent,  but  that  such  certifi- 
cates were  so  obtained  by  plaintiff  and  given  by  said 
architect  fraudulently  and  collusively  and  that  the  state- 
ments therein  made  were  false  and  untrue.  That  in  fact 
plaintiff  did  not  perform  his  contract  in  the  following  par- 
ticulars: [state  with  reasonable  detail]. 

1979.  The  Same,  That  Attorney  has  Failed  to  Account  for 
Moneys  Received  by  Him.75 

That  during  the  times  mentioned  in  the  complaint  plaintiff 
received  from  defendant  the  sum  of  dollars;  that 

defendant  has  requested  of  plaintiff  a  statement  of  his  ex- 
penditure of  said  sum,  but  plaintiff  has  refused  and  neg- 
lected to  furnish  the  same. 

1980.  That  Plaintiff  Agreed  that  Payment  of  Salary  might 
be  Postponed. 

[Sustained  in  Julie  v.  Loomis,  etc.,  Co.,  173  App.  Div.  227, 
159  N.  Y.  Supp.  394.] 

That  in  ,  19     ,  a  certain  fire  loss  to  defendant 

had  caused  the  withdrawal  of  funds  from  the  defendant; 
that  the  defendant  informed  the  plaintiff  at  that  time  that 
the  plaintiff's  salary  could  not  be  paid  as  theretofore;  that 
the  plaintiff  was  at  liberty  to  leave,  and  that  if  he  remained 

architect  an  arbitrator,  and  that  his  elusive     requires     "plain     language 

determination  can  be  attacked  only  in  the  contract,"  and  that  "it  is  not 

in  such  manner  as  that  of  any  other  to  be  implied."     Mercantile  Trust 

arbitrator.  Co.  v.  Hensey,  205  U.  S.  298. 

It   has   likewise   been   held   that,  Where  the  contract  provides  that 

even  where  the  contract  did  not  ex-  the  certificates  shall  not  be  conclusive, 

pressly   provide  that  the  final   cer-  defendant  may  show  failure  to  per- 

tificate  should  be  conclusive  between  form    under    a    denial.      Farrell    v. 

the   parties,   yet   it  would   be   held  Levy,  139  App.  Div.  790,  124  N.  Y. 

conclusive     where     such     intention  Supp.  439. 

could  be  spelled  out  of  the  contract.  75  This  is  a  condition  precedent  to 

Wyckoff  v.  Meyers,  44  N.  Y.  143.  a  recovery  by  an   attorney  for  his 

At  the  same  time  there  is  very  services.    See  Pallace  v.  Niagara,  etc., 

weighty     authority     to     the     effect  Power  Co.,  131  App.  Div.  453,  115 

that  to  make  such  a  certificate  con-  N.  Y.  Supp.  340. 
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it  must  be  with  the  understanding  that  his  salary  would 
not  be  paid  in  full  until  such  time  as  such  fire  loss  was  satis- 
fied, and  that  in  the  meantime  defendant  would  pay  such 
part  of  such  salary  as  from  time  to  time  defendant  was  able 
to  pay. 

That  the  plaintiff  agreed  to  remain  upon  these  conditions; 
that  the  fire  loss  has  not  been  settled  at  the  time  of  the  com- 
mencement of  this  action,  and  the  defendant  has  paid  such 
part  of  plaintiff's  salary  as  it  was  able  to  pay. 

1981-  That  Services  were  Rendered  in  Repairing  Defects 
in  Article  Sold,  which  were  Covered  by  an  Express 
Warranty.76 

I.  That  on  or  about  the  day  of  ,  19 
at  ,  plaintiff  sold  the  defendant  a  certain  [automo- 
bile] ]for  dollars,  and  as  a  part  of  the  agreement  of 
sale  plaintiff  warranted  in  writing  the  said  [automobile]  for 
one  year  from  the  date  of  shipment,  which  said  warranty 
provided  for  the  replacement  of  defective  parts  and  the  mak- 
ing good  of  defective  workmanship,  free  of  all  cost  to  defend- 
ant except  transportation  charges. 

II.  That  the  said  automobile,  and  certain  of  its  parts, 
were  defective  within  the  said  warranty,  and  said  defective 
parts  were  replaced  and  certain  repairs  made  necessary 
thereby  were  made  by  the  plaintiff,  which  the  defendant 
on  information  and  belief  alleges  are  the  same  alleged  serv- 
ices referred  to  in  the  plaintiff's  complaint. 

III.  On  information  and  belief,  that  plaintiff  has  been  paid 
for  the  same  in  the  consideration  paid  in  the  original  contract. 

1982.  Counterclaim  for   Negligence   in   Connection  with 
Services  Sued  upon.77 

For  a  counterclaim  defendant  alleges : 

70  From   Mitchell   Motor  Car  Co.  counterclaim    a    separate    denial    of 

v.  Chandler,  169  App.  Div.  244,  154  plaintiff's  rendition  of  agreed  serv- 

N.  Y.  Supp.  502.  ices,    or    performance    of   conditions 

77  Defendant  should  include  in  his  precedent. 
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[The  forms  of  complaints  for  negligence,  against  an  at- 
torney, physician,  etc.,  etc.,  will  supply  the  desired  precedent, 
and  are  not  here  repeated.] 

[Add  at  the  end,  if  not  necessarily  appearing  previously:] 

That  the  aforesaid  negligent  acts  of  the  plaintiff  were 
committed  in  the  performance  of  [a  part  of]  the  same  serv- 
ices alleged  in  the  complaint  herein. 

Wherefore  [demand  of  judgment  for  a  dismissal  of  the 
complaint  and  money  damages]. 

1983.  The    Same,    Counterclaim,    against    Carriers,   for 
Negligence. 

As  a  counterclaim: 

That  the  transportation  of  the  goods  mentioned  in  the 
complaint  was  performed  by  plaintiff  so  carelessly  and  negli- 
gently, that  a  part  of  the  said  goods,  of  the  value  of  at 
least  dollars,  was  wholly  lost  to  the  defendant;  and 

a  part  thereof,  of  the  value  of  dollars,  was  dam- 

aged in  the  sum  of  dollars;  which  said  loss  and  dam- 

ages, amounted  to  the  sum  of  dollars. 

Wherefore,  defendant  demands  judgment  against  said 
plaintiff  for  the  said  sum  of  dollars,  or  so  much 

thereof  as  he  may  be  entitled  to  over  and  above  the  plain- 
tiff's claim. 

1984.  Recoupment  or  Counterclaim  for  Damages  because 
of  Plaintiff's  Failure  to  Render  Proper  Service.78 

As  a  counterclaim,  defendant  alleges: 

That  the  plaintiff  herein  was  employed  by  the  defendant 
as  a  night  watchman  at  defendant's  factory;  that  by  the 
terms  of  his  employment,  plaintiff  was  to  remain  awake 
during  the  night,  and  attend  to  such  duties  as  should  become 
necessary  during  the  hours  of  his  employment,  one  of  which 

78  From    Hagin    v.    Cayuga    Lake  founded  on  contract   (applying  the 

Cement   Co.,    105    App.    Div.    269,  rule  that  a  breach  of  a  contractual 

93  N.  Y.  Supp.  428,  where  the  court  duty  cannot  support  the  action  of 

held    that    the     counterclaim     was  negligence). 
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duties  was  to  care  for  the  boilers  of  said  factory,  and  to 
observe  the  condition  of  the  fires  in  said  boilers,  and  the 
amount  of  steam  pressure  upon  the  same  during  such  night 
hours;  that  plaintiff  became  negligent,  careless,  and  diso- 
bedient to  the  terms  and  conditions  of  his  said  employment, 
and  instead  of  watching  and  remaining  awake  during  the 
night  would  go  to  sleep  and  permit  the  fires  in  said  boilers 
to  heat  the  water  and  generate  steam  to  such  an  extent  that 
the  boilers  became  superheated;  that  the  water  therein 
formed  steam,  which  escaped  from  said  boilers  and  congealed, 
and  water  became  low  in  said  boilers  by  reason  of  said  negli- 
gence and  lack  of  attention  by  plaintiff;  that  said  boilers 
suffered  great  injury,  and  defendant  has  been  thereby 
damaged  in  the  sum  of  dollars. 

1985.  Recoupment   for    Damages    Caused  by    Incompe- 
tency.79 

As  a  counterclaim  defendant  alleges  that  the  services 
as  [bookkeeper]  performed  by  plaintiff  during  the  time  al- 
leged in  the  complaint  were  so  incompetently  and  unskill- 
fully  performed  that  defendant  necessarily  hired  another 
bookkeeper  to  make  examination  and  correction  of  the  books 
kept  by  plaintiff,  at  a  necessary  cost  to  defendant  of 
dollars. 

1986.  Worthlessness  of  Service,  with  Claim  for  Damages 
Caused.80 

For  a  defense  and  counterclaim : 

I.  [State  agreement  between  the  parties,  as:]  That  on  or 

79  Where  the  employee  sues  for  serv-7  to  fully  perform,  the  contract  must 
ices  rendered  and  accepted,  unskill-  not  be  entire,  or  the  service  per- 
ful  performance  or  failure  to  fully  formed  less  than  sufficient  to  en- 
perform  is  not  a  bar  to  the  action,  title  the  employee  to  the  payment  of 
but  must  be  set  up  by  way  of  re-  a  wage  installment.  See,  also, 
coupment.     See  Walsh  v.  N.  Y.  &  Form  1966. 

Kentucky  Co.,  88  App.  Div.  477,  85  See  form  following  for  precedent 

N.  Y.  Supp.  83;  Clark  v.  Fernoline  for  worthlessness  of  service,  and  dam- 

Chem.  Co.,  57  Super.  Ct.  36,  23  N.  Y.  ages  caused. 

St.  Rep.  964.     In  order  that  this         »» Adapted    from    the    answer    in 

principle  may  be  applied  to  a  failure  Fall  Brook  Co.  v.  Hewson,  158  N.  Y. 
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about  the  day  of  ,  19    ,  plaintiff  and  de- 

fendant entered  into  an  agreement  in  and  by  which  plaintiff 
undertook  and  agreed,  "at  a  price  fixed  upon  to  be  paid  by 
defendant,  [state  character  of  service,  as:]  to  receive  into  and 
keep  in  cold  storage  in  its  cold  storage  warehouse  at  , 

a  large  quantity  of  apples,  to  wit,  barrels,  belong- 

ing to  defendant,  and  in  a  careful  and  proper  manner  and  by 
the  processes  of  refrigeration  of  such  warehouses  to  preserve 
such  apples  from  deterioration  and  depreciation  of  value. 

II.  That  pursuant  to  said  agreement,  defendant  delivered 
to  plaintiff,  and  plaintiff  received  into  said  cold  storage 
warehouse,  said  barrels  of  apples  for  the  purposes 
aforesaid,  and  which  are  the  apples  referred  to  in  the  com- 
plaint herein. 

III.  [Allege  breach  of  undertaking  by  plaintiff,  and  resulting 
damage,  as:]  That  plaintiff  failed  and  neglected  to  keep  said 
agreement,  but  on  the  contrary  stored  and  treated  said 
apples  in  so  careless  and  unskilful  a  manner  that  a  large 
quantity  of  said  apples  were  frozen  and  rendered  wholly 
worthless;  that  said  injury  was  caused  solely  by  plaintiff's 
negligence  and  unskilfulness  in  the  treatment  of  said  apples 
while  in  its  custody  for  the  purposes  of  cold  storage  as  afore- 
said. 

IV.  That  plaintiff's  alleged  services  in  and  abouf  the  said 
storage  of  defendant's  apples  were  wholly  worthless,  and  by 
reason  of  the  premises  defendant  has  been  damaged  in  the 
sum  of  dollars,  the  value  of  said  apples  so  made  worthless. 

[Demand  of  affirmative  judgment.] 


150,  where  defendant  recovered,  but  Where  defendant  has  accepted  the 

no  question  of  pleading  was  raised.  services,  he  must  recoup  his  damage 

Where  the  price  for  the  services  for  such  negligence  by  means  of  a 

has  been  agreed  upon,  an  action  to  counterclaim.      See    Lindenberg    v. 

recover    such    price    for    completed  Hodgens,  89  Misc.  454,   152  N.  Y. 

services  is  not  wholly  defeated,   ir-  Supp.  229;  Clark  v.  Fernoline  Chem. 

respective   of   the   amount  of  dam-  Co.,  57  N.  Y.  Super.  Ct.  36,  23  St. 

ages  caused,  by  proof  that  plaintiff  Rep.  964. 
was    negligent    in    his    performance. 
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1987.  Counterclaim  for  Conversion  of  Defendant's  Prop- 
erty Placed  in  Plaintiff's  Custody  During  Period  of 
Service.81 

That  as  a  part  of  plaintiff's  duty  under  the  employment 
set  forth  in  the  complaint,  he  was  to  carefully  keep  and  pro- 
tect from  injury  [defendant's  automobile  placed  in  his 
charge],  and  not  to  use  the  same  for  his  private  purposes 
except  upon  defendant's  express  permission. 

That  in  violation  of  plaintiff's  duty  under  his  employ- 
ment, and  in  violation  of  defendant's  instructions,  on  or 
about  the  of  ,  19     ,  plaintiff  took  defend- 

ant's said  automobile  upon  a  trip  to  ,  with  a  party 

of  other  persons  unknown  to  defendant,  and  that  upon 
said  trip  defendant's  said  automobile  was  damaged  to  an 
extent  that  defendant  was  obliged  to  expend  the  sum  of 
dollars  in  repairing  said  damage. 

Wherefore  [demand  for  set-off  of  damages,  or  dismissal 
of  complaint  and  damages]. 

1988.  Subsequent  Modification,  and  Plaintiff's  Failure  to 
Perform  Agreement  as  Modified.82 

I.  That  after  the  making  of  the  agreement  alleged  in  the 
complaint,  and  on  or  about  the  day  of  , 
19  ,  it  was  mutually  agreed  between  plaintiff  and  defend- 
ant that  said  agreement  should  be,  and  the  same  was,  then 
and  there  modified  as  follows:  [state  how]. 

II.  That  plaintiff  did  not  duly  perform  all  the  conditions 
of  said  agreement  as  so  modified;  that  he  did  not  [set  forth 
facts  showing  failure  to  perform]. 

1989.  Deduction  for  Delay;  Liquidated  Damages.83 

[As  a  counterclaim] : 

aiThe  counterclaim  arises  out  of  A  subsequent  modification  of  the 

the  transaction  set  forth  in  the  com-  contract      must      be      affirmatively 

plaint,   viz.,   the  plaintiff's  employ-  pleaded.    See  notes  to  Form  1914. 

•ment.    See  Deders  v.  Wood,  95  Misc.  8:i  The  facts  constituting   this  de- 

197,  159  N.  Y.  ^Supp.  223.  fense  must  be  affirmatively  set  up, 

82  See  notes  to  Form  296,  p.  292,  and  either  as  a  partial   defense  (see 

vol.  I.  Form  12),  or  as  a  counterclaim  (see 


2358  Abbott's  Forms  of  Pleading 

I.  That  it  was  expressly  provided  in  the  agreement  alleged 
in  the  complaint  [set  forth  provision  for  deduction  in  case  of 
failure  to  complete,  as:]  that  if  plaintiff  should  fail  to  fully- 
complete  the  said  [building]  by  the  day  of  , 
19  ,  that  defendant  should  deduct  from  the  agreed  price 
of  dollars  therefor  [or,  the  plaintiff  should  pay  to 
defendant]  the  sum  of  dollars  per  day  for  each  day 
after  said  day  of  ,  19  ,  during  which 
said  [building]  remained  uncompleted  by  plaintiff,  as  liqui- 
dated damages  to  defendant  caused  by  such  delay.84 

II.  That  plaintiff  did  not  complete  said  building  until  the 

day  of  ,  19    ,  a  period  of  days 

later  than  agreed,  whereby  defendant  is  entitled  to  deduct 
the  sum  of  dollars  from  the  price  mentioned  in  the 

said  agreement.85 

1990.  The   Same,   Setting   up   Counterclaim  for  Special 
Damages  Resulting  from  Delay.86 

As  a  counterclaim: 

I.  That  the  building  contemplated  by  terms  of  said  con- 
Form  11).  Toop  v.  Mayor,  etc.,  of  See  Hopper  v.  Weber,  84  App.  Div. 
N.  Y.,  36  N.  Y.  State  Rep.  724,  13  266,  82  N.  Y.  Supp.  567. 
N.  y.  Supp.  280.  Or,  they  may  be  84The  principles  upon  which  the 
made  the  basis  of  an  independent  court  determines  whether  the  stipu- 
action  (notwithstanding  an  action  lated  amount  is  to  be  deemed  liqui- 
is  pending  to  recover  the  alleged  dated  damages  are  clearly  stated  in 
contract  price).  Ogden  v.  Pioneer  Curtis  v.  Van  Bergh,  161  N.  Y.  47. 
Iron  Works,  91  App.  Div.  394,  86  See,  also,  Mosler  Safe  Co.  v.  Maiden 
N.  Y.  Supp.  955.  Lane  Safe  Dep.  Co.,   199  id.  479. 

The   form    is    adapted    from    the  86  The  owner  does  not  waive  his 

counterclaim    in    Weeks    v.    Little,  right  to  the  deduction  by  permitting 

89  N.  Y.  566,  11  Abb.  N.  C.  415.  the  completion  of  the  work  without 

Of  course  under  a  denial  of  plain-  complaint     respecting     the     delay, 

tiff's    performance    defendant    could  Couch    v.    Newtown,    etc.,    Assoc, 

show  the  fact  of  the  delay  in  com-  109  App.  Div.  856,  96  N.  Y.  Supp. 

pletion,    but   only   to   defeat   a   re-  441. 

covery   by   the   plaintiff;   defendant  88  If    the    contract    stipulates    for 

must    affirmatively    plead    and    ask  liquidated   damages    this    claim   for 

judgment  for  his  damages  in  order  special    damages    cannot    be    main- 

to  have  them  allowed  in  the  action.  tained;  otherwise,  when  such  a  pro- 
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tract  is  an  apartment  house,  being  designed  for  the  pur- 
pose of  letting  and  renting  suites  of  apartments  to  such 
people  as  might  apply  for  the  same;  that  it  was  designed  that 
said  building  should  be  completed  on  the  [1st  day  of  Sep- 
tember, 19  ],  to  the  end  that  the  said  suites  should  be  in' 
the  market  during  the  early  fall,  and  before  the  [1st  day  of 
October,  19  ] ;  that  the  demand  for  such  apartments  was 
greatest  in  such  months,  people  usually  procuring  their 
residences  in  such  apartment  houses  prior  to  the  first  day 
of  October  of  each  year,  as- plaintiff  well  knew. 

II.  That  said  building  was  by  no  means  completed  or 
ready  for  occupancy  on  [September  1,  19  ],  and  that  by 
reason  of  the  failure  of  the  plaintiff  so  to  perform  his  con- 
tract and  finish  the  said  building,  the  defendant  was  unable 
to  rent  many  of  the  said  apartments,  and  many  of  them  still 
remain  unrented,  to  his  great  damage. 

III.  That,  relying  on  the  representations  of  the  plaintiff 
that  the  work  would  be  completed  pursuant  to  their  con- 
tract, the  defendant  entered  into  agreements  with  various 
people  to  lease  to  them  suites  of  apartments  in  said  building, 
whereby  he  agreed  to  give  to  said  tenants,  respectively, 
possession  of  their  several  suites  of  apartments,  in  good 
and  suitable  condition  for  occupancy  as  dwellings  on  the 
[1st  day  of  ,  19    ]. 

IV.  That  by  reason  of  the  unfinished  condition  of  said 
building  at  said  date,  and  the  non-performance  by  the  plain- 
tiff of  the  contract  in  that  regard,  the  defendant  was  unable 
to  give  to  many  of  said  tenants  possession  of  their  said 
apartments  for  a  long  time  thereafter,  and,  in  many  cases, 
where  he  finally  did  give  them  possession,  the  said  apart- 
ments were  not  finished;  whereby  great  annoyance  and  loss 

vision  amounts  to  a  penalty.  Weeks  faults  causing  delay,  the  subse- 
ts. Little,  47  N.  Y.  Super.  Cfr.  1,  quent  fault  of  plaintiff  in  failing  to 
rev'd  on  another  ground  in  89  N.  Y.  complete  within  a  reasonable  time 
•  566.  •  would  be  founded  upon  a  new  cause 
If,  however,  the  provision  for  of  action  for  the  damages  sustained, 
liquidated  damages  for  delay  has  See  Mosler  Safe  Co.  v.  Maiden  Lane 
been    annulled    because   of   mutual  Safe  Dep.  Co.,  199  N.  Y.  479. 
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was  caused  to  said  tenants,  and  the  defendant  was  put  to 
large  cost  and  charges  in  settling  their  claims  therefor,  and 
in  averting  the  litigations  which  they  threatened,  and  to 
which  the  defendant,  as  he  was  and  is  advised,  had  no  de- 
fense. 

V.  That  by  reason  of  the  premises  defendant  has  been 
damaged  in  the  sum  of  about  dollars,  which  sum 

defendant  demands  shall  be  offset  against  any  sum  of  money 
found  due  by  him  to  the  plaintiff,  if  any  such  sum  should 
be  so  found,  and  for  judgment  against  plaintiff  for  the  full 
amount  remaining  and  not  so  offset. 


IV.  BILLS,  NOTES  AND  CHECKS87 

1991.  Specific   Denial  of   Making  or  Acceptance,   or  of 
Delivery. 

Defendant  [maker  or  indorser] 88  denies  that  he  [or,M.  N.] 


87  The  profession  should  remember 
that  in  order  that  a  corporation  may 
put  in  an  answer  or  demurrer  to  an 
action  against  it  upon  its  promissory 
note  (or  other  evidence  of  debt  for 
the  absolute  payment  of  money), 
a  judge's  order  directing  that  the 
issues  raised  thereby  be  tried  must 
be  served  with  its  pleading.  See 
N.  Y.  Code  Civ.  Pro.,  §  1778. 

A  general  denial  will  enable  de- 
fendant to  contest  the  execution  or 
'  delivery  of  the  instrument,  in  the 
form  alleged  in  the  complaint.  See 
Farmers'  Loan  &  Trust  Co.  v.  Siefke, 
144  N.  Y.  354.  Payment  of  the  note 
must  be  affirmatively  pleaded  (notes 
to  Form  1878).  Any  indorsement  or 
transfer  of  the  note,  as  alleged  by 
plaintiff,  is  in  issue  under  the  denial. 
Maccaroni  v.  Hayes,  85  App.  Div. 
41,  82  N.  Y.  Supp.  1005. 

A  denial  directed  to  the  allegations 
that  plaintiff  is  entitled  to  recover 
on  the  note,  or  that  defendant  is 
indebted  to  plaintiff,  raises  no  issue. 


Miller  v.   Meyerhoff,   80  App.   Div. 
532,  81  N.  Y.  Supp.  234. 

A  denial  that  the  note  was  in- 
dorsed and  delivered  to  plaintiff 
for  value  admits  the  indorsement 
and  delivery.  Rogers  v.  Morton, 
46  Misc.  494,  95  N.  Y.  Supp.  49. 
.  An  allegation  that  plaintiff  gave 
value  to  defendant  for  the  note  is 
not  put  in  issue  by  a  denial;  an  affirm- 
ative plea  is  necessary  in  order  to 
raise  the  issue  of  want  of  considera- 
tion. See  cases  cited  under  Form 
2021,  post.  Nevertheless  it  has  been 
held  that  it  is  necessary  for  defendant 
to  deny  the  allegation  that  value  was 
received  by  him  in  order  that  de- 
fendant may  show  an  infirmity  in 
the  note,  which  would  compel  plain- 
tiff to  show  that  he  was  a  holder  in 
due  course.  See  Benedict  v.  Kress, 
97  App.  Div.  65,  89  N.  Y.  Supp. 
607. 

88  A  defendant  indorser,  who  ad- 
mits the  indorsement,  cannot  deny 
the    existence,    validity    or    legality 
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made  or  executed  [or,  delivered] 89  the  promissory  note  90 
[or,  accepted  the  bill  of  exchange 91 — or — made  or  delivered 
the  check] 92  alleged  in  the  complaint.93 

[In  N.  Y.  City  Municipal  Court,  §  92,  if  genuineness  of 
signature  is  to  be  denied: 

Defendant  denies  that  he  signed  the  note  alleged  in  the  com- 
plaint, and  demands  that  the  signature  thereon  be  proved.] 94 


of  the  note,  and  his  denial  in  the 
form  above  would  raise  an  immate- 
rial issue.  Lennon  v.  Grauer,  159 
N.  Y.  433;  Fish  v.  First  Natl.  Bank  of 
Detroit  (Mich.),  3  N.  W.  Rep.  543. 
Even  if  he  has  indorsed  "without 
recourse."  Dumont  v.  Williamson, 
18  Ohio  St.  515. 

89  It  is  held  in  Abrahamson  v. 
Steele,  176  App.  Div.  865,  163  N.  Y. 
Supp.  827,  that  a  denial  of  delivery 
is  insufficient  in  the  absence  of  a 
denial  of  the  making  of  the  note. 

90  The  defense  of  a  material  alter- 
ation is  admissible  under  a  denial, 
if  the  instrument  is  alleged  to  have 
been  made  and  delivered  in  its  altered 
form.  Farmers'  L.  &  T.  Co.  v.  Siefke, 
144  N.  Y.  354;  Coiner  v.  Scharpe, 
27  Ind.  41;  Coburn  v.  Webb,  56  id. 
96.  See  Form  2010  for  an  affirma- 
tive plea  of  alteration  afyer  delivery. 

A  denial  of  the  "execution"  of 
the  note  has  been  held  not  a  denial 
of  the  signature,  so  as  to  put  plaintiff 
to  proof  thereof;  but  it  permits  de- 
fendant to  prove  that  it  was  not  his 
genuine  signature.  Sully  v.  Gold- 
smith, 49  Iowa,  690;  Douglass  v. 
Matheny,  35  id.  112. 

A  denial  that  defendant  made,  exe- 
cuted and  delivered  the  note,  and 
stating  that  the  note  was  obtained 
from  defendant  by  one  O.  for  no  con- 
sideration whatever,  and  at  a  time 
when  he  was  so  intoxicated  as  not  to 
know  what  he  was  doing,  is  not  a  de- 
nial of  the  execution  in  fact  of  the 

I 


note.     Henry  v.  Hinman,  21  Minn. 
378. 

An  admission  in  an  answer  "that 
the  defendants  made  and  indorsed  a 
note  like  that  set  forth  in  the  com- 
plaint," with  nothing  to  show  that  it 
was  a  distinct  note,  will  be  held  to 
refer  to  the  note  sued  on.  Moody  v. 
Andrews,  39  N.  Y.  Super.  Ct.  302, 
aff'd  64  N.  Y.  641. 

91  The  acceptor  of  a  bill  of  ex- 
change cannot  deny  the  making 
by  the  drawer.  Title  Guarantee  & 
Trust  Co.  v.  Haven,  126  App.  Div. 
802,  lll'N.  Y.  Supp.  305;  Nat.  Park 
Bank  v.  Ninth  Nat.  Bank,  46  N.  Y. 
77. 

92  Where  a  check  has  been  com- 
pleted by  the  maker,  but  is  stolen 
from  him,  it  is  valid  in  the  hands  of  a 
bona  fide  holder  in  due  course.  Schaef- 
fer  v.  Marsh,  90  Misc.  307,  153 
N.  Y.  Supp.  96.  If  stolen  when  in- 
complete, it  is  invalid.  Linick  'v. 
Nutting  &  Co.,  140  App.  Div.  265, 
125  N.  Y.  Supp.  93. 

93  If  the  complaint  specifically 
charges  execution  by  defendant's 
agent,  the  answer  should  deny  the 
making  by  the  agent,  or  the  agent's 
authority  to  do  so.  So,  in  an  action 
on  a  partnership  note  where  but  one 
of  the  partners  answers.  See  Wren 
v.  McLaren  (Mich.),  12  N.  W.  Rep. 
41;  Ludlow  v.  Berry  (Wis.),  22  id. 
140. 

94  An  omission  to  include  this 
denial   and   demand   is   amendable. 
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1992.  That  the  Instrument  had  been  Stolen  from  Defend- 
ant while  Incomplete. 

That  on  or  about  ,19    ,  defendant  had  signed 

in  blank  a  number  of  incomplete  promissory  notes  bearing 
the  name  of  no  payee,  without  any  date,  and  without  any 
amount;  that  these  notes  were  left  by  defendant  in  this  in- 
complete state  on  his  desk  in  his  office  at  ;  that  said 
notes  in  this  incomplete  form  were  stolen  from  defendant 
by  one  M.  N.,  the  person  whose  name  appears  on  the  back 
of  the  notes. 

That  said  incomplete  notes  so  stolen  are  the  notes  men- 
tioned and  described  in  the  complaint,  and  defendant  denies 
that  said  notes  in  the  form  set  forth  in  the  complaint  were 
ever  made  or  delivered  by  him.95 

1993.  Unauthorized  Acceptance  in  Name  of  Corporation. 

Defendant  denies  that  it  accepted  the  draft  in  the  com- 
plaint alleged;  [and  defendant  alleges  that  the  said  draft 
was,  without  its  authority  or  consent,  and  out  of  the  course 
of  its  regular  business,  and  without  consideration  to  it, 
accepted  in  its  name  by  one  M.  N.,  fraudulently  pretending 
to  act  under  its  authority;  that  said  M.  N.  was  not  an  officer 
of  defendant  and  had  no  authority  to  make  an  acceptance 
thereof  for  defendant.] 96 

1994.  Specific  Denial  of  Defendant's  Indorsement.97 
Defendant  denies  that  he  ever  indorsed  or  delivered  the 

promissory  note  [or,  bill]  mentioned  in  the  complaint. 

Asch  v.  Price,  101  Misc.  667.     The  is  advised  only  in  conjunction  with  a 

denial  and  demand  may  be  contained  denial  of  the  making  or  delivery  of 

in  a  separate  paper  filed  with  the  the  note, 

clerk.  M  It  is  unnecessary  and  probably 

95  Adapted  from  Holzman,  etc.,  Co.  ineffective  in  New  York  to  allege 

v.  Teague,   172  App.   Div.  75,   158  affirmatively   the    want   of   author- 

N.  Y.  Supp.  211.  ity;  the  defense  is  admissible  under 

It  would  seem  that  the  defense  .   a  denial  of  acceptance,  and  plaintiff 
would  be  admissible  under  a  general  has  the  burden  of  establishing  the 
denial  under  the  principle  laid  down  authority  of  the   person  so  accept- 
in  Farmers'  L.  &  T.  Co.  v.  Siefke,  ing. 
144  N.  Y.  354.    The  use  of  this  form  97  This    denial    raises    a    material 
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1995.  That  Defendant  Indorsed  only  as  a  Corporate  Officer 
for  Corporate  Purposes.98 

I.  Defendant  denies  that  he  indorsed  the  note  in  said 
complaint  alleged,  as  therein  alleged,  otherwise  than  as 
hereinafter  set  forth. 

II.  Defendant  alleges  that  the  following  is  a  true  copy  of 
the  promissory  note  made  by  the  said  firm  of  M.  N.  &  Co., 
and  on  which  this  action  is  brought :  [copy  of  note  and  indorse- 
ment, with  addition  of  "  Treasurer"  to  defendant's  signature]. 

III.  That  at  the  time  of  the  making  and  indorsement  of 
said  note,  this  defendant  was  the  treasurer  of  the 
Company,  which  was  a  foreign  corporation,  duly  incorpo- 
rated by  and  under  the  laws  of  the  State  of  ;  that 
said  M.  N.  &  Co.  was  then  indebted  to  said  company  in 
said  sum  of  dollars;  that  in  payment  thereof  de- 
fendant was  authorized  by  said  company  to  receive  the  said 
note,  as  such  treasurer,  and  to  indorse  the  same,  as  such 
treasurer,  to  the  plaintiff,  of  all  which  facts  the  plaintiff 
had  notice." 

IV.  That  said  corporation  was,  at  the  time  of  said  indorse- 
ment, indebted  to  the  plaintiff  to  the  amount  of  about 

dollars,  for  goods,  wares  and  merchandise  furnished 
by  the.  plaintiff  to  the  said  corporation;  and  said  note  was 
indorsed  and  delivered  to  plaintiff  by  defendant  as  such 
treasurer,  and  not  in  his  individual  capacity,  and  was  re- 
ceived  by  the  plaintiff  from  said  corporation,  and  as  an 

issue.    Sherman  v.  Bushnell,  7  How.  limiting  the  character  of  the  indorse- 

Pr.  (N.  Y.)  171,  14  Barb.  393.  ment.      Hodgens    v.    Jennings,    148 

Defendant  should  not   deny  any  App.  Div.  879,  133  N.  Y.  Supp.  584. 

knowledge  or  information  to  form  a  P8  This  is,  in  substance,  the  answer 

belief   as   to   his   own   indorsement,  in  Babcock  v.  Beman,  11  N.  Y.  200. 

without    adding   an   explanation    of  M  The   defendant  in  such   a  case 

his  lack   of  knowledge.      See    note  should  aver  and  prove  the  authority 

on  denials,  at  page  2186.  under  which  he  acted,  and  show  that 

An  admission  of  defendant's  in-  the  plaintiffs  have  a  right  of  action 

dorsement  precludes  defendant  from  against  some  other  person.    White  v. 

raising  an  issue  upon  the  making  of  Skinner,  13  Johns.  (N.  Y.)  307.  Plain- 

the  note.    See  note  on  this  point  to  tiff's    knowledge    is    material.      See 

Form  1991.  Brenner  v.  Lawrence,  27  Misc.  755, 

No  oral  agreement  may  be  shown,  58  N.  Y.  Supp.  769. 
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obligation  of  the  said  corporation,  on  account  of  said  prec- 
edent debt  due  to  him  from  the  said  corporation,  and  for 
and  on  account  of  no  other  consideration  whatever,  and  that 
defendant  individually  received  no  consideration  whatsoever 
therefor. 

1996.  Specific  Denial  of  Transfer  to  Plaintiff.100 

Defendant  denies  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  whether  the  note  alleged  in  the  com- 
plaint was  ever  [indorsed  or]  transferred  to  the  plaintiff,101 
or  that  he  is  or  was  at  any  time  the  owner  or  holder  thereof. 

1997.  Qualified  Admission  of  Note.102 

Defendant  admits  that  heretofore  he  executed  and  de- 
livered a  promissory  note  to  the  plaintiff;  but  defendant 
denies  that  the  description  of  said  note  in  the  complaint  is  a 
true  description  of  said  note,  or  correctly  states  the  terms 
thereof,  and  alleges  that  said  note  was  [give  correct  terms].103 

1998.  That  Plaintiff  is  not  the  Owner  or  Holder  of  Note. 

Defendant  denies  [any  knowledge  or  information  suffi- 
cient to  form  a  belief]  that  the  plaintiff  is  now,  or  was  at 
the  commencement  of  this  action,  the  lawful  owner  and 

100  From  Maccarone  v.  Hayes,  85  I02  This  form  is  adapted  from  Smith 
App.  Div.  41,  82  N.  Y.  Supp.  1005;  v.  Mead,  14  Abb.  Pr.  (N.  Y.)  262. 
Hays  v.  Hathorn,  74  N.  Y.  486.  103  An  admission  of  a  similar  instru- 
Such  a  denial  is  not  frivolous.  Byrne  ment,  coupled  with  a  denial  that  its 
v.  Hegeman,  24  App.  Div.  152,  48  terms  are  correctly  or  fully  stated, 
N.  Y.  Supp.  788.  A  denial  that  plain-  without  setting  forth  the  correct 
tiff  is  entitled  to  recover  oh  the  note,  terms,  is  insufficient,  and  operates 
or  that  defendant  is  indebted  to  as  an  admission.  See  Note  on  Forms 
plaintiff,    reaches    only    conclusions,  of  Denial,  supra,  page  2183. 

and  does  not  raise  any  issue.    Miller  A  simple  denial  of  the  making  of 

v.  Meyer hoff,  80  App.  Div.  532,  81  the   note   alleged   in   the   complaint 

N.  Y.  Supp.  234.  would  be  safer.     This  puts  in  issue 

101  To  insert  ''for  value"  makes  the  whether  the  note  as, sued  on  is  in 
denial  bad,  since  it  then  raises  only  the  form  as  made  and  delivered  by 
the  immaterial  issue  of  consideration.  defendant.  Farmers'  Loan  &  Trust 
Queen  City  Bank  v.  Hudson,  8  Co.  v.  Siefke,  144  N.  Y.  354.  For 
App.  Div.  27,  40  N.  Y.  Supp.  1018.  form  see  Form  1991,  supra. 
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holder  of  said  promissory  note,  or  has  any  interest  whatever 
therein;  and  the  defendant  alleges  [on  information  and 
belief],  that  before  this  action  said  plaintiff  assigned,  trans- 
ferred and  delivered  said  note  for  a  valuable  consideration 
to  one  [name],  who  is,  and  at  the  commencement  of  this 
action  was,  the  lawful  owner  and  holder  oT  said  note.104 

1999.  Specific  Denial  of  Presentment. 

As  a  partial  defense : 106 

Defendant  [on  information  and  belief]  denies  that  the 
promissory  note  [or,  bill  of  exchange]  mentioned  therein  was 
ever  presented  for  payment  [or,  for  acceptance],  as  alleged 
in  the  complaint. 

[If  defendant  is  the  maker,  must  also  allege:  That  defendant 
was  ready,  at  the  time  and  place  for  such  presentment,  to 
pay  said  note.  That  with  this  answer  defendant  pays  into 
court  the  amount  of  said  note  to  the  credit  of  plaintiff.]  106 

2000.  Specific  Denial  of  Presentment  and  Demand  and 
Notice  to  Defendant  Indorser. 

Defendant  alleges  that  he  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  alleged  present- 
ment for  payment  of  the  note,  set  forth  in  the  complaint, 
or  of  the  demand  for  payment  or  of  the  refusal  of  payment, 
thereof,  or  of  its  protest;  and  defendant  denies  that  he  ever 

104  This  is  the  defense  that  plain-  145   N.   Y.   Supp.   747;   Tamisier  v. 

tiff  is  not  the  real  party  in  interest.  Cassard,  17  Abb.  Pr.  (N.  Y.)  187. 

See  notes  to  Form  1773.     It  is  an  106  If  set  up  by  maker, 

affirmative  defense  when  defendant  m  Such  a  defense  will  ordinarily 

does  not  dispute  the  fact  that  the  merely    exonerate    defendant    from 

plaintiff  at  ons  time  was  the  owner  interest  and  costs.     Baldwin's  Bank 

of  the  legal  title  to  the  note,  but  is  v.  Smith,  215  N.   Y.  76.     But  the 

claiming   a   subsequent   transfer   by  maker  may  be  wholly  exonerated  by 

him.     Form   1996   covers  the  issue  subsequent  failure  of  the  bank  where 

that  plaintiff  never  obtained  title.  the   note   was   made   payable.     Id. 

That  this  is  a  sufficient  defense  This  is  special  damage  which  must 
if  set  up  affirmatively  see  First  Nat.  be  set  forth  as  a  part  of  the  de- 
Bank  v.  Stallo,  160  App.  Div.  702,  fense. 
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received  notice  of  such  presentation,  or  of  demand  or  re- 
fusal or  payment,  or  of  the  protest,  of  said  note. 


107 


2001.  Specific  Denial  of  Notice.108 

Defendant  denies  that  notice  of  the  non-payment  of. the 
said  promissory  note  [or,  bill]  was  given  109  to  this  defendant, 
as  alleged  in  the  complaint.110 

2002.  Specific  Denial  of   Acceptance,  Presentment  and 
Protest. 

Defendant  denies  that  [he  has  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  whether]  m  the  bill  of 
exchange  mentioned  in  plaintiff's  complaint  was  presented 
for  acceptance,  or  was  accepted  as  alleged,  or  was  presented 
for  payment,  or  was  protested  for  non-payment,  or  that 
[whether]  payment  was  refused.112 


107  If  defendant?  desires  to  compel 
common-law  proof  of  presentment 
and  demand  and  notice,  he  must  also 
serve  an  affidavit  denying  receipt 
of  notice;  a  verified  answer  is  not 
sufficient.  N.  Y.  Code  Civ.  Pro., 
§  923;  Oppenheimer  v.  Roberts,  175 
App.  Div.  424,  161  N.  V.  Supp.  1049. 

108  See  notes  to  Form  2002. 

109  A  denial  that  notice  of  protest 
was  received  has  been  held  bad. 
Edgerton  v.  Smith,  3  Duer,  614. 

110  The  denial  of  having  received 
notice  of  non-payment,  etc.,  which 
the  statute  authorizes  an  indorser 
to  interpose  by  affidavit  for  the  pur- 
pose of  excluding  the  notary's  cer- 
tificate (N.  Y.  Code  Civ.  Pro,  §  923), 
is  not  proper  matter  to  be  set  up  in 
the  answer.  Arnold  v.  Rock  River 
Valley  Union  R.  R.  Co,  5  Duer 
(N.  Y.),  207;  Burrall  v.  De  Groot, 
Id.  379;  Young  v.  Catlett,  6  id. 
437. 

111  Under  local  rules  of  practice  a 
denial  is  insufficient  based  on  a  want 


of  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  alleged  pre- 
sentation, demand,  refusal  of  pay- 
ment and  protest  of  the  bill  sued  on, 
when  the  protest  of  the  notary  show- 
ing these  facts  is  filed  with  the  pe- 
tition. Gridler  v.  Farmers,'  etc., 
Bank,  12  Bush  (Ky.),  333. 

112  Under  statutory  rules  of  very 
general  adoption  (in  New  York  see 
Code  Civ.  Pro,  §923)  the  certif- 
icate of  the  notary  to  the  facts  of 
presentment,  non-payment  and  pro- 
test of  the  note  is  presumptive  evi- 
dence thereof.  The  New  York  stat- 
ute further  provides  (§  923)  that,  if 
defendant  wishes  to  prevent  such  a 
presumption  arising  from  the  pro- 
duction of  the  certificate,  he  must 
serve  an  affidavit  with  his  answer, 
or  within  ten  days  after  joinder  of 
issue,  to  the  effect  that  he  has  not 
received  notice  of  non-payment  of 
the  note;  a  verified  answer  denying 
the  receipt  of  notice  is  not  sufficient 
as  such  affidavit. 
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2003.  Specific  Denial  of  Excuse  for  Non-presentment. 

Defendant  denies  [the  facts  alleged  as  excuse,  as:]  that 
search  was  made  when  the  said  bill  of  exchange  [or,  promis- 
sory note]  became  due  and  payable,  to  discover  the  residence 
or  whereabouts  of  the  said  ,  at  ,  or  else- 

where, in  order  that  the  said  bill  might  be  presented  to  the 
said  for  payment,  as  alleged  in  the  complaint. 

2004.  Failure  to  Tender  Collateral  at  Time  of  Presentment 
of  Note.113 

That  to  the  note  alleged  in  the  complaint  there  was  at- 
tached shares  of  stock  of  the  Company 
as  collateral  security;  that  at  the  time  of  the  alleged  pre- 
sentment of  said  note  for  payment,  said  collateral  was  not 
tendered  therewith. 

2005.  Indorsement   made   in   Another   Jurisdiction   than 
Plaintiff  Claims.114 

That  defendant  indorsed  and  delivered  the  [note]  alleged 
in  the  complaint  at  ,  in  the  State  of  ,  as 

plaintiff  well  knew.115 

[Allege  the  foreign  law,  if  any,  under  which  defendant  as- 
serts freedom  from  liability,  or  with  which  plaintiff  has  not 
shown  compliance.]  116 

113  That  this  is  a  defense  avail-  presumptively  where  the  note  is 
able  to  the  indorser  but  not  to  the  dated  (N.  Y.  Nego.  Instr.  L.,  §76). 
maker,  see  Gordon  v.  Benguiat,  If  defendant  desires  to  overcome  this 
95  Misc.  132,  159  N.  Y.  Supp.  1,  presumption,  an  affirmative  plea  is 
and  cases  cited;  Ocean  Nat.  Bank  v.  necessary. 

Fant,  50  N.  Y.  474.  115  Defendant   may    be    estopped, 

114  At  common  law  the  place  unless  plaintiff  had  knowledge,  or 
where  a  note  is  dated  and  payable  the  indorsement  itself  reveals  the 
is  presumptively  the  place  of  an  in-  place  of  making.  See  Chemical 
dorsement  which  does  not  show  a  Nat.  Bank  v.  Kellogg,  supra. 
different  place.  Chem.  Nat.  Bank  v.  lw  See  Chapter  XLIX,  Pleading 
Kellogg,  183  N.  Y.  92.     Under  the  a  Foreign  Law. 

Negotiable  Instruments  Law,   it  is 
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2006.  Payment  after  Maturity  to  Holder,  before  Transfer 
to  Plaintiff. 

I.  That  after  the  bill  mentioned  in  the  complaint  was  due, 
and  while  said  [drawer]  was  the  holder  thereof,  and  before  this 
action,  the  defendant  satisfied  and  discharged  the  principal 
and  interest  due  on  said  bill,  by  payment  to  the  said  [drawer]. 

II.  That  said  [drawer]  transferred  said  bill  to  the  plaintiff 
after  said  payment  and  after  the  maturity  thereof. 

2007.  Payment  of  Note  to  Payee  after  Maturity,  without 
Notice  of  an  Assignment  to  Plaintiff  after  Maturity.117 

That  said  note  by  its  terms  became  due  and  payable  on 
the  day  of  ,  19     ;  that  subsequently  thereto, 

to  wit,  on  or  about  the  day  of  ,  19     ,  de- 

fendant, without  notice  of  any  assignment  thereof  having 
been  made  by  said  [payee],  and  believing  him  to  be  the  owner 
thereof,  paid  the  amount  of  said  note  to  said  [payee]  in  full 
satisfaction  and  discharge  thereof.       • 

2008.  Payment  before  Maturity  to  Prior  Holder.118 

That  on  or  about  the  day  of  ,  19     ,  de- 

fendant paid  to  one  M.  N.,  who  was  then  the  owner  of  the 
note  alleged  in  the  complaint,  the  sum  of  dollars 

in  [part]119  payment  thereof;  on  information  and  belief,  that 
plaintiff  received  said  note  from  said  M.  N.  with  full  knowl- 
edge that  said  payment  had  been  made  thereon. 

2009.  Mutual  Mistake  in  Amount  of  Note.120 

As  a  partial  defense,121  that  the  note  alleged  in  the  com- 

117  That  this  is  a  complete  defense  That  this  is  a  good  defense,  pro 
as  against  one  claiming  as  assignee  tanto,  see  Claxon  v.  Demaree,  14 
only,  see  Haywood  v.  Seeber  (Iowa),      Bush  (Ky.),  172. 

16  N.  W.  Rep.  727.  The     answer     should     distinctly 

118  See  Becker  v.  Hart,  129  App.  specify  the  amount  of  the  excess. 
Div:  511,  113  N.  Y.  Supp.  1053.  Manufacturers'     Bank     v.     Russell, 

119  If  only  partly  paid,  allege  as  a  6  Hun  (N.  Y.),  375. 

partial     defense.       See     Form     12,  121  See    Form    12,    and    notes    on 

and  notes.  alleging  a  partial  defense. 

120  This  form  is  sustained  by  Seeley 
v.  Engell,  13  N.  Y.  542. 
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plaint  was  given  upon  a  settlement  of  account  between  the 
defendant  and  the  plaintiff,  and  was  intended  by  them  to  be 
made  and  received  for  the  sum  of  dollars,   then 

claimed  by  the  plaintiff  to  be  the  amount  due  him  from  this 
defendant;  but  that  when  said  note  was  made,  it  was,  by 
mutual  mistake  of  the  parties,  given  for  the  sum  of 
dollars  as  mentioned  in  the  complaint,  instead  of  the  said 
sum  of  dollars,  which  was  all  that  was  due  from  de- 

fendant to  plaintiff;  and  as  to  the  excess,  to  wit, 
dollars,  the  same  is  without  consideration. 

2010.  Alteration  of  the  Instrument  after  Delivery.122 

[As  a  separate  defense.] 

That  after  the  making  [or,  acceptance]  and  delivery  of  the 
note  [or,  bill]  alleged  in  the  complaint,  [and  after  this  de- 
fendant's indorsement — or,  acceptance  thereof],  the  same 
was  materially  altered  [by  plaintiff]  123  without  the  knowl- 
edge or  consent  of  the  defendant,  by  adding  the  signature 
of  M.  N.  as  a  joint  maker  thereof  [or,  by  cutting  off  the 
signature  of  M.  N.,  who  was  a  joint  maker  thereof,  or,  by 
adding  the  words  "payable  at  ,"  or,  by  changing 


122  Sustained  in  Rogers  v.  Vosburgh,  plaintiff,    the    sum    and    date    were 

87  N.  y.  228.    See,  also,  N.  Y.  Nego.  placed  on  the  top  or  margin,  with 

Instr.  Law,  §  205;  First  Nat.  Bank  v.  the  expectation  and  intention   that 

Gridley,  112  App.  Div.  398,  98  N.  Y.  he  would  insert  th'e  same  sum  and 

Supp.  445;  Col.  Dist.  Co.  v.  Rech,  date  in  the  body,  but  that  he  tore 

151  App.  Div.  128,  135  N.  Y.  Supp.  them  off  and  inserted  a  different  sum 

206,  see,  also,  next  two  forms.  and  date,  without  authority,  and  so 

This  defense  may  be  raised  under  the  note  is  not  defendant's  act.    Hall 

a  general  denial,  where  the  instru-  v.  Bank,  5  Dana  (Ky.),  258. 
ment  is  declared  on  in  the  complaint  See  post,  P\>rm  2043,  for  an  answer 

in  its  altered  form.     Waugh  v.  Rus-  by    surety,     alleging    extension    or 

sell,    5   Taunt.    707;   Hirschman   v.  alteration  of  the  contract   without 

Budd,  L.  R.,  8  Ex.  171;  Cdnner  v.  his  consent. 

Sharpe,  27  Ind.  41;  Farmers'  L.  &  123  If  the  plaintiff  is  a  holder  in 

Trust  Co.  v.  Siefke,  144  N.  Y.  354;  due  course,  he  may  enforce  the  note 

Schwartz  v.  Oppold,  74  id.  307;  Lake  according    to    its    original    tenor    if 

v.  Cruikshank,  31  Iowa,  395.  he  was  not  a  party  to  the  alteration. 

An  answer  is  good,  alleging  that,  N.  Y.  Nego.  Instr.  Law,  §205. 
when  the  note  was  delivered  to  the 
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the  date  thereof  from  ,  19    ,  to  ,  19    ,  or, 

otherwise,  as  the  case  may  be].12i 

2011.  The  Same,  Another  Form,  Alleging  Change  of  Rate 
of  Interest.125 

For  a  further  and  separate  defense  herein,  the  defendant 
admits  that  at  or  about  the  time,  and  at  the  place  mentioned 
in  said  complaint,  he  made  and  delivered  to  the  plaintiff,  at 
,  the  note  referred  to  in  the  complaint,  but  de- 
fendant alleges  that  the  note  when  so  made  differed  materi- 
ally from  that  now  described  in  the  complaint  in  that  the 
note  so  made  specified  interest  at  the  rate  of  per 

cent  per  annum,  instead  of  per  cent  as  it  is  alleged 

by  plaintiff  to  now  read,  and  defendant  alleges  upon  in- 
formation and  belief  that  said  note  has  been  altered  [by 
the  plaintiff]  in  that  particular  without  the  knowledge  or 
consent  of  the  defendant  after  its  said  delivery.126 

2012.  The  Same,  Another  Form,  Charging  Affixing  of  a 

Seal.127 
Defendant  alleges,  as  a  further  and  separate  defense  to 
said  complaint,  that  the  promissory  note  therein  alleged  was 
altered  in  a  material  part  thereof,  by  affixing  a  seal  thereto 
without  the  consent  or  privity  of  this  defendant. 

124  It  must  appear  on  the  face  of  Co.  v.  Siefke,  144  N.  Y'.  354.  But  as 
the  pleading  that  the  alteration  is  of  a  the  complaint  there  alleged  that  the 
character  that  will  vitiate  the  obli-  defendant  had  given  the  note  under 
gation.  See  N.  Q.  Nego.  Instr.  Law,  his  hand  arid  seal,  it  was  held  that 
§  206  as  to  what  constitutes  a  material  the  defense  of  material  alteration  was 
alteration.  admissible   under   a   general   denial. 

125  See  the  preceding,  and  also  the  The  affixing  of  a  seal  is  not  now  in- 
following  form  and  notes.  eluded    by    statute    as    a    material 

126  As  to  the  sufficiency  of  these  alteration.  N.  Y.  Nego.  Inst.  Law, 
facts   as   a   defense,    see   Columbia  §  206. 

Dist.  Co.  v.  Rech,   151  App.   Div.  See,   also,    preceding   two   forms, 

128,  135  N.  Y.  Supp.  206.  and    notes. 

127  From  Farmers'  Loan  &  Trust 
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2013.  Illegality  of  the  Consideration;128  for  a  Gambling 
Debt.129 

[Under  N.  Y.  Penal  Law,  §  993.] 

That  the  only  consideration  of  the  note  [or,  check]  set 
forth  in   the   complaint  was  the  sum   of  dollars, 

theretofore  at  ,  in  the  State  of  [New  York]  130  won 

by  plaintiff  from  defendant  by  playing  at  a  game  of  chance 
at  cards,  called  poker,  by  betting  upon  the  chance  of  the 
game.131- 

2014.  The  Same,  Wagering  Contract  on  Cotton  Futures.132 
That  prior  to  the  day  of  ,  19     ,  the  said 

M.  N.  &  Co.  held  themselves  out  as  cotton  brokers  in  the 
city  of  ,  [and  as  such  had  an  agent  in  the  city  of 

] ;  that  [through  said  agent,]  defendant  entered  into 
divers  wagering  contracts  with  said  M.  N.  &  Co.,  whereby 
it  was  agreed  between  defendant  and  said  M.  N.  &  Co.  that 
they  should  pretend  to  buy  cotton  for  defendant  in  the  city 
of  New  York,  deliverable  in  the  future,  and  that  defendant 
should  receive  or  pay  the  difference  between  the  apparent 

128  See  Chapter  LXXVII  for  a  be  shown.  See  note  92  to  Form  157, 
collection  of  answers  pleading  the      on  page  161. 

invalidity    of    the     contract  _  upon  131  If  only  a  portion  of  the  consider- 

various  grounds  applicable  to  con-  ation  be  illegal,  the  note  is  entirely 

tracts  generally.  vitiated.      See    N.    Y.    Penal    Law, 

129  See  Form  1847  for  another  prec-  §993;  Widoe  v.  Webb,  20  Ohio  St. 
edent.  Such  a  note  is  void,  under  431;  Covington  v.  Theadgill  (Nor. 
the  Penal  Law,  though  in  the  hands  Car.),  17  So.  Rep.  438;  Barnard  v. 
of  an  innocent  holder  for  value.  Backhous  (Wis.),  6  N.  W.  Rep.  252. 
Cunningham  v.  Gans,  79  Hun,  434,  A  note  given  to  secure  repayment 
29  N.  Y.  Supp.  979;  Chapin  v.  Dake,  of  a  loan  of  money,  to  be  used  in 
57  111.  295;  Harper  v.  Young  (Pa.),  gambling  to  the  knowledge  of  the 
2  Cent.  Rep.  822,  3  Atl.  Rep.  lender,  is  void;  but  the  one  lending 
670.  the  money  must  be  shown  to  have 

The  defense  of  illegality   of  the  had  such  knowledge.     See  Birdsall 

contract  must  be  specially  pleaded,  v.   Wheeler,  62  App.   Div.  625,   71 

in  all  cases  where  it  does  not  neces-  N.  Y.  Supp.  67,  aff'd  173  N.  Y.  509; 

sarily  appear  from  plaintiff's  proof.  N.  Y.  Penal  Law,  §  993. 
See  notes  on  this  point,   on   page  I32  See  Form  202  for  a  precedent 

2259,  and  to  Form  1846.  for  alleging  a  "bucket  shop"  trans- 

130  The  place  is  material  and  must  action. 
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purchase  price  of  said  cotton  and  its  market  price  on  the 
days  stipulated  for  its  pretended  delivery  according  as  the 
same  should  rise  or  fall;  that  the  market  price  of  said  cotton 
at  the  maturity  of  said  contracts  was,  when  said  contracts 
were  made,  uncertain  and  contingent;  that  it  was  expressly 
understood  and  agreed  between  defendant  and  said  M.  N.  & , 
Co.,  that  no  cotton  whatever  should  be  delivered  or  received 
on  said  contracts  of  pretended  purchase,  and  that  the  trans- 
action should  consist  only  in  the  making  such  wagering 
contracts,  and  paying  or  receiving  the  said  difference;  that 
as  the  result  of  said  wagering  contracts  and  pretended  pur- 
chases of  cotton,  said  M.  N.  &  Co.  claimed  that  defendant 
was  indebted  to  them  in  the  sum  of  dollars,  for 

moneys  advanced  by  them  for  defendant  in  said  pretended 
purchases,  and  in  carrying  out  said  wagering  contracts  and 
in  paying  said  difference;  that  the  note  alleged  in  the  com- 
plaint and  herein  sued  upon  was  given  by  defendant  for 
[part  of]  the  said  sum  of  dollars,  so  claimed  by  said 

M.  N.  &  Co.  to  be  due-from  defendant,  and  that  said  note 
had  no  other  or  different  consideration;  that  said  wagering 
contracts  and  said  pretended  purchases  and  settlements 
of  losses  were  made  by  said  M.  N.  &  Co.  in  the  city  of 
,  in  the  state  of  .133 

2015.  The  Same,  to  Induce  Holder  to  Sign  a  Composition 
Deed.134 

That  the  note  set  forth  in  the  complaint  was  given  to 
plaintiff  by  defendant  in  fulfillment  of  a  secret  promise  to 
him  so  to  do,  made  by  the  defendant,  for  the  sole  considera- 
tion that  the  plaintiff  should  thereafter- unite  in  a  deed  of 
composition  of  the  debts  of  defendant,  then  about  to  be  exe- 
cuted by  all  the  creditors  of  defendant. 

133  The  place  of  the  making  of  the  p.  Thomas,  55  N.  H.  294;  Tirrell  v. 
wager  is  material,  and  should  be  Freeman  (Mass.),  1  N.  E.  Rep.  350; 
alleged.  See  notes  on  this  point  Wiggin  v.  Bush,  12  Johns.  (N.  Y.) 
to  Form  157.  306. 

134  That  this  is  a  defense,  see  Winn 
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2016.  Usury  in  Making  Note.135 

I.  That  the  note  mentioned  in  the  complaint  was  made 
and  delivered  to  the  plaintiff  [or,  M.  N.,  the  payee  thereof] 
at  ,  upon  the  corrupt  and  usurious  agreement  be- 

tween the  defendant 136  and  the  plaintiff,  [or,  said  M.  N.], 
that  the  defendant  should  pay  the  plaintiff  [or,  the  said 
M.  N.],  and  that  the  plaintiff  [or,  said  M.  N.]  should  re- 
serve and  secure  to  himself,  for  the  loan  of  dollars, 
for  months,  the  sum  of  dollars;  that  the 
same  is  at  the  rate  of  more  than  the  legal  rate  of  [six]  per 
cent  per  annum,  to  wit,  at  the  rate  of  per  cent  per 
annum.137 


135  Usury  must  be  affirmatively 
pleaded.  Laux  v.  Gildersleeve,  23 
App.  Div.  352,  48  N.  Y.  Supp.  301; 
Morford  v.  Davis,  28  N.  Y.  481; 
Western  Transport  Co.  v.  Kelder- 
house,  87  id.  430.  Evidence  of  it  in 
the  transfer  of  a  note,  if  not  alleged 
in  the  pleadings,  is  inadmissible,  even 
as  a  circumstance  to  show  that  the 
holder  did  not  take  the  note  in  gool 
faith.  Scott  v.  Johnson,  5  Bosw. 
(N.  Y.)  213.  So  an  allegation  that 
one  received  goods  "without  paying 
any  consideration  therefor,"  is  not 
sustained  by  proof  that  the  advances 
made  by  him  were  at  a  usurious  rate 
of  interest.  Williams  v.  Birch,  6 
Bosw.  (N.  Y.)  299. 

Plaintiff  cannot  be  allowed  to 
recover  upon  the  original  indebted- 
ness, under  a  complaint  upon  the 
note  and  an  answer  pleading  its 
usurious  character.  Botsford  v.  Bean, 
44  App.  Div.  190,  60  N.  Y.  Supp. 
735. 

To  set  up  the  defense  that  a  foreign 
contract  is  void  by  foreign  usury 
laws,  defendant  should  first  state 
what  those  laws  were  at  the  time  of 
the  transaction,  and  then  set  out 
the  facts  which  rendered  the  trans- 
action void  according  to  those  laws. 


Whitehead  v.  Heidenheimer,  post; 
Mayer  v.  Lewis,  12  Abb.  Pr.  N.  S. 
(N.  Y.)  5;  Curtis  v.  Masten,  11  Paige 
(N.  Y.),  15.  See,  also,  general  forms 
at  beginning  of  chapter  on  Com- 
plaints in  Actions  Given  by 
Foreign  Statute,  pp.  1433-38. 

136  A  corporation  cannot  set  up 
usury  as  a  defense.  N.  Y.  Gen. 
Bus.  Law,  §§370-374;  Union  Es- 
tates Co.  v.  Adlon  Constr.  Co.,  221 
N.  Y.  183. 

137  It  is-  necessary  to  state  all  the 
facts  which  constitute  the  usury 
complained  of.  Whitehead  v.  Hei- 
denheimer, 57  App.  Div.  £90,  63  N. 
Y.  Supp.  704. 

A  general  allegation  of  usury  is 
not  enough.  Rogers  v.  Morton,  46 
Misc.  494,  95  N.  Y.  Supp.  49.  The 
answer  should  state  with  precision 
what  the  usurious  agreement  was, 
where  and  between  whom  it  was 
made,  and  the  amount  of  the  usury, 
and  that  it  was  a  corrupt  and  usurious 
agreement.  Laux  v.  Gildersleeve, 
23  App..  Div.  352,  48  N.  Y.  Supp. 
301;  Myers  v.  Wheeler,  24  App. 
Div.  327,  48  N.  Y.  Supp.  611,  aff'd 
161  N.  Y.  637;  Manning  v.  Tyler, 
21  N.  Y.  567;  Nat.  Bank  v.  Lewis, 
75  id.  516;  Griggs  p.  Howe,  31  Barb. 


2374  Abbott's  Forms  of  Pleading 

II.  That  said  sum  was  deducted  and  reserved  from  the 
amount  of  said  note  by  the  plaintiff  [or,  said  M.  N.],  and  the 
balance  of  dollars  only  paid  to  this  defendant; 
that  is  to  say,  that  defendant  agreed  to  and  did  pay,  and 
the  plaintiff  [or,  said  M.  N.]  agreed  to  and  did  receive, 

dollars  for  said  loan,  the  plaintiff  [or,  said  M.  N.] 
reserving  and  securing  to  himself  for  the  loan  of  said  amount 
of  money  on  said  note,  until  the  maturity  thereof, 
dollars. 

[7/  the  note  has  been  transferred  to  a  bank  before  maturity, 
add: 

III.  That  when  the  plaintiff  [bank]  discounted  said  note 
it  had  full  knowledge  of  the  payment  by  defendant  of  said 
corrupt  and  usurious  rate  of  interest.]  138 

[7/  the  plaintiff  alleges  that  he  is  a  holder  in  due  course, 
this  allegation  should  be  denied.] 139 

2017.  The  Same,  a  Shorter  Form,  Pleading  Usury.140 

I.  That  defendant  gave  to  the  plaintiff  the  note  alleged 
in  the  complaint,  at  ,  in  pursuance  of  a  mutual 

corrupt  and  usurious  agreement  then  and  there  made  be- 
tween the  plaintiff  and  defendant,  that  the  plaintiff  should 

100.    The  rate  should  be  stated  with  mercial    paper,    this   is   no    defense 

definiteness   (Dagal  v.  Simmons,  23  to  an  action  on  the  paper;  but  an 

N.  Y.  491),  although  a  variance  in  action  will  lie  to  recover  double  the 

this  respect  is  not,  under  the  Code,  amount  of  the  illegal  interest  paid, 

more   fatal   than   in   alleging   other  See  First  Nat.   Bank  v.  Anderson, 

facts.  55  App.  Div.  570,  67  N.  Y.  Supp.  434 

See  next  form  for  a  shorter  prec-  Caponigri  v.  Altieri,  165  N.  Y.  255 

edent.  Barnet  v.  Nat.  Bank,  98  U.  S.  555 

138  Where   a   bank   in   good   faith  N.  Y.  Banking  Law,  §  74. 
discounts  a  note  tainted  with  usury,  .        13°  Whether  under  the  Nego.  Instr. 

it  is  enforcible  notwithstanding  its  Law  (§  96)  a  holder  in  due  course 

usurious    character.     Schlesinger   v.  may   enforce   a   note   void  between 

Gilhooly,  189  N.  Y.  1.     But  the  de-  the  parties  for  usury  is  not  settled 

fense  is  available  if  the  bank  has  in  New  York.    See  Sabine  v.  Paine, 

knowledge  of  the  usury.    Schlesinger  166  App.  Div.  9,  151  N.  Y.  Supp. 

v.  Lehmaier,  191  N.  Y.  69.  735;    Olser   &   Co.    v.    Behrind,   89 

Where  a  bank  or  private  banker  Misc.  391,  151  N.  Y.  Supp.  873. 
exacts  usury  in  the  discount  of  com-  "°  See  notes  to  preceding  form. 
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lend  the  defendant  the  sum  of  dollars  from  the 

day  of  ,    19     ,   until   the  day  of 

,  19    ,  [or,  until  demand],  upon  interest  at  the  rate 

of  per  cent  per  annum  [or,  dollars  on  each 

one  hundred  dollars]. 

II.  That  the  defendant  received  from  the  plaintiff 
dollars  only,  as  consideration  for  the  said  note;  that  the 
plaintiff  retained  dollars,  as  interest  thereon,  pur- 

suant to  the  aforesaid  agreement  to  receive  interest  at  the 
rate  of  per  cent,  and  with  the  intent  of  exacting  a 

usurious  interest,  and  defendant  agreed  that  said  sum  of 
dollars  should  be  retained  by  plaintiff  with  intent 
of  paying  a  usurious  rate  of  interest  for  said  loan. 

2018.  The  Same,  Usury  in  the  Discount  of  an  Accommoda- 
tion Note.141 

I.  That  on  or  about  the  day  of  ,  19  , 
the  defendant  made  the  note  mentioned  in  the  complaint, 
and  without  consideration  delivered  the  same  to  one  M.  N. 
as  an  accommodation  note  for  the  benefit  of  said  M.  N. 

II.  That  thereafter,  and  on  or  about  the  day  of 

,  19  ,  the  said  M.  N.  procured  said  note  to  be  dis- 
counted by  the  plaintiff;  [upon  information  and  belief], 
that  upon  said  discount  plaintiff  paid  to  said  M.  N.  the  sum 
of  dollars,  and  no  more,  and  deducted  the  sum  of 

141  Want  of  knowledge  by  plaintiff  discount  by  the  plaintiff  of  the  ac- 

of  the  accommodation  character  of  commodation  note  sued  on,   should 

the  note  is  immaterial.    Strickland  v.  show  that  the  note  never  had  any 

Henry,  66  App.  Div.  23,  73  N.  Y.  valid    existence    as    a    contract    or 

Supp.  12.  promise  to  pay  at  the  time  it  was 

An  accommodation  indorser  of  a  discounted  by  the  plaintiff.     It  is 

corporation's    note   may   not   plead  not  sufficient  to  say  that  defendants 

usury  in  its  discount  by  plaintiff,  received   no    consideration    for   the 

Weinreb    v.    Coleman    Stable    Co.,  note.     That  may  be  true,  and  yet 

70  Misc.  535,  127  N.  Y.  Supp.  343;  the  note  may  have  been  passed  for 

so,  as  to  a  guarantor.     Union  Es-  full  consideration  when  the  plaintiff 

tates  Co.  v.  Adlon  Constr.  Co.,  221  discounted  it.    Burrall  v.  Bowen,  21 

N.  Y.   183.  How.  Pr.  (N.  Y.)  378. 

An  answer  pleading  usury  in  the 
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dollars  from  the  face  amount  thereof  as  the  amount 
of  said  discount. 

III.  That  said  sum  of  dollars  so  deducted  by  the 

plaintiff  was  dollars  in  excess  of  the  legal  rate  of 

discount,  as  provided  by  the  laws  of  this  State,  and  was  at 
and  after  the  rate  of  per  cent;  and  said  sum  was 

so  deducted  by  plaintiff  with  the  corrupt  intent  on  the  part 
of  plaintiff  and  of  said  M.  N.,  that  an  usurious  rate'  of  in- 
terest should  be  paid  and  received  for  the  said  loan  of 
said  amount  of  money '  on  said  note  until  the  maturity 
thereof. 

2019.  The  Same,  That  the  Bill  of  Exchange  was  Given  to 
Secure  the  Performance  of  a  Usurious  Contract  be- 
tween the  Acceptor  and  a  Third  Person. 

I.  That  before  the  making  of  the  said  bill  of  exchange  al- 
leged in  the  complaint,  and  on  the  day  of  , 
19  ,  at  ,  it  was  corruptly  agreed  by  and  be- 
tween the  said  [acceptor]  and  one  M.  N.,  that  he,  the  said 
M.  N.  [here  state  the  usurious  agreement;  see  preceding 
forms]. 

II.  That  for  securing  the  repayment  of  the  said  sum  so  to 
be  lent,  it  was  further  agreed  that  the  said  defendant  should 
for  the  accommodation  of  said  [acceptor]  make,  and  draw, 
and  indorse,  and  the  said  [acceptor]  should  accept,  the  said 
bill,  and  that  the  said  [acceptor]  should  deliver  the  same  to  the 
said  M.  N. 

III.  That  in  pursuance,  and  in  part  performance  of  the 
said  corrupt  and  unlawful  agreement,  the  said  defendant 
afterwards  made,  and  drew,  and  indorsed,  and  the  said  [ac- 
ceptor] then  and  there  accepted,  the  said  bill  of  exchange,  and 
delivered  the  said  bill  of  exchange  so  made,  and  indorsed, 
and  accepted,  as  aforesaid,  to  the  said  M.  N.  on  the  terms 
aforesaid;  that  in  further  pursuance  of  the  said  corrupt 
and  unlawful  agreement,  the  said  M.  N.  afterwards  lent 
and  advanced  to  the  said  [acceptor]  the  sum  of 
dollars,  [according  to  the  agreement  stated  above]. 
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2020.  The  Same,  Usury  Resulting   in  Forfeiture  of  the 
Illegal  Interest  in  Note.142 

Defendant  alleges  [as  a  partial  defense]  that  as  to  the 
sum  of  dollars,  part  of  said  sum  of  dollars, 

in  said  complaint  demanded,  [he  admits  that  he  owes  the 
said  sum  of  dollars  to  the  said  plaintiff;  but  as  to 

the  sum  of  dollars,  the  residue  of  the  said  sum  of 

dollars,  the  defendant  alleges]  that  the  said  prom- 
issory note  in  the  complaint  mentioned,  was  given  by  the 
defendant  to  the  plaintiff  for  the  loan  of  dollars  for 

years,  and  no  more;  and  that  the  said  sum  of 
dollars  was  included  in  said  note,  as  interest  on  the  said  sum 
of  dollars  for  the  said  term  of  years,   at 

the  rate  of  per  cent  per  annum. 

2021.  Want  of  Consideration: 143  Plaintiff,  the  Payee. 

I.  Defendant  denies  that  the  note  set  forth  in  the  com- 
plaint herein  was  given  for  any  consideration  whatsoever, 
and  alleges  that  said  note  was  given  by  defendant  in  pay- 
ment of  certain  merchandise  consisting  of  [state]  of  which 
plaintiff  represented  himself  to  be  the  owner  and  then  and 
there  pretended  to  sell  and  deliver  to  defendant,  and  with- 
out any  other  consideration  therefor. 

II.  That  the  plaintiff  was  not  the  owner  of  said  merchan- 
dise, but  the  same  was  the  property  of  one  M.  N.;  that  there- 
after, and  on  or  about  the  day  of  ,  19  , 
said  M.  N.  brought  an  action  of  replevin  against  this  de- 
fendant for  said  merchandise,  and  on  the  day  of 

,  19     ,  duly  recovered  a  judgment  therein  award- 


142  This  form  is  not  for  use  in  New  Supp.'  162;  Evans  v.  Stone,  80  Ky. 
York,  and  is  applicable  in  case  of  a  78;  Catlin  v.  Home,  34  Ark.  169; 
statute  which  only  forfeits  the  usuri-  Smith  v.  Flack,  95  Ind.  116. 

ous  interest.  This  rule  is>  however,  questioned 

143  Want  of  consideration  must  be  in  Mech.,  etc.,  Bank  v.  Termini,  93 
affirmatively  pleaded  in  an  action  Misc.  1,  156  N.  Y.  Supp.  433,  and  in 
upon  a  negotiable  instrument.  Cam-  deference^  to  that  determination  a 
vvright  v.  Gray,  127  N.  Y.92;Sprague  denial  of  consideration  is  also  in- 
v.  Sprague,  80  Hun,  285,  30  N.  Y.  serted  in  the  form. 
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ing  to  him  the  possession  of  said  merchandise,  and  in  pursu- 
ance thereof  said  M.  N.  took  said  merchandise  from  de- 
fendant. 

III.  That,  by  reason  of  the  premises,  said  note  was  given 
by  defendant  without  any  consideration  therefor.144 

2022.  The  Same,  That  the  Note  was  made  or  Indorsed  for 
Accommodation. 145 

I.  Defendant  alleges  that  he  made  [or,  indorsed]  146  the 


144  A  general  answer  that  there 
was  no  consideration  for  defendant's 
promise,  is  held  to  be  sufficient, 
without  more  particularity,  as  against 
an  objection  at  the  trial.  Hunter  v. 
McLaughlin,  43  Ind.  38;  Chamber- 
lain v.  Painesville  R.  Co.,  15  Ohio  St. 
225.  See,  also,  Smith  v.  Anderson, 
126  App.  Div.  24,  110  N.  Y.  Supp. 
191;  Ellis  v.  Keeler,  126  App.  Div. 
343,  110  N.  Y.  Supp.  542. 

An  answer  by  one  joint  maker  of  a 
note,  admitting  the  signing  of  the 
note,  but  alleging  that  "as  to  him  it 
was  executed  without  any  considera- 
tion whatever,"  is  good.  Moyer  v. 
Brand,  102  Ind.  301.  So,  also,  an 
allegation  "that  there  never  was  any 
valuable  or  other  legal  consideration 
for  the  making  and  delivery  of  the 
note."  Du  Bosque  v.  Munroe,  168 
App.  Div.  821,  154  N.  Y.  Supp. 
462. 

It  is  believed  to  be  more  desirable, 
however,  to  set  out  the  facts  from 
which  it  will  appear  that  there  was 
no  consideration  for  the  instrument. 
See  Form  2025. 

An  answer  by  an  indorser,  that 
there  was  no  sufficient  considera- 
tion to  charge  him,  is  clearly  bad. 
Dunning  v.  Pond,  5  Minn.  296. 
Or,  that  "it  was  not  executed  on  a 
consideration  good  and  valid  in  law." 
Coyle  v.  Fowler,  3  J.  J.  Marsh.  (Ky.) 


472.  Or,  that  there  was  no  "ade- 
quate consideration,"  without  stat- 
ing what  the  consideration  was. 
Ellis  v.  Keeler,  supra. 

An  answer  that,  as  to  all  in  excess 
of  a  certain  sum,  the  note  "was  given 
without  any  consideration  therefor," 
is  sufficient.  Moore  v.  Boyd,  95 
Ind.  134.  The  defendant  may  plead 
both  a  denial  of  the  execution  of  the 
note  and  a  want  of  consideration. 
Pavey  v.  Pavey,  30  Ohio  St.  600.  Or, 
he  may  deny  the  execution  and  allege 
that  the  signature,  if  genuine,  was 
obtained  by  fraud,  and  that  there 
was  no  consideration  for  the  note. 
Citizens'  Bank  v.  Closson,  29  Ohio 
St.  78. 

A  plea  which  avers  that  the  note 
sued  upon  was  given  to  avoid  the 
threatened  levy  of  a  distress  warrant 
by  the  plaintiff  upon  the  property  of 
one  of  the  defendants,  and  that  there 
was  nothing  due  to  the  plaintiff,  is  a 
good  plea  of  want  of  consideration. 
Armstrong  v.  Webster,  30  111.  333. 

145  That  this  is  a  defense  when  the 
note  remains  in  the  hands  of  the 
payee,  or  is  held  by  one  not  a  holder 
in  due  course,  see  Higgins.  v.  Ridg- 
way,  153  N.  Y.  130. 

146  An  accommodation  indorser 
may  set  up  this  defense.  Sawyer  v. 
Chambers,  44  Barb.  (N.  Y.)  42. 
See  note  to  next  form. 
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note  alleged  in  the  complaint  [or,  he  accepted  the  draft 
mentioned  in  the  complaint]  for  the  benefit  and  accommoda- 
tion of  the  plaintiff  [or,  of  said  M.  N.]  and  without  receiving 
any  value  therefor  and  for  the  purpose  of  lending  his  name 
to  said  plaintiff  [or,  M.  N.].147 

[Add,  where  the  plaintiff  is  an  indorsee:]  II.  [On  informa- 
tion and  belief]  That  said  note  [or,  draft]  was  indorsed  to  the 
plaintiff  without  any  value  or  consideration.148 

[Or,  where  defendant  is  a  manufacturing  corporation:  II. 
That  plaintiff  at  the  time  of  receiving  said  note  had  knowl- 
edge of  the  fact  that  said  note  was  an  accommodation  note 
and  that  defendant  had  received  no  consideration  therefor.] 

[Or,  where  plaintiff  is  a  transferee  after  maturity:]  II.  That 
said  draft  was  assigned  and  transferred  to  plaintiff  after 
maturity  thereof. 

2023.  The  Same,  by  Indorser  before  Delivery,  Alleging 
Indorsement  for  Accommodation  of  Plaintiff  Payee.149 
That  the  defendant  indorsed  said  note  solely  for  the  ac- 
commodation of  the  plaintiff  [payee]  and  in  pursuance  of  an 

147  It  will  be  desirable  as  well  to  Bank  of  Newport  v.  Snyder  Mfg.  Co., 
deny  an  allegation  of  the  complaint  117  App.  Div.  370,  102  N.  Y.  Supp. 
that  value  was  given  for  the  note  by      478. 

plaintiff,  where  plaintiff  is  not  the  A  denial  of  an  allegation  in  the 

person    for    whose    accommodation  complaint  that  plaintiff  became  the 

the  note  was  made  or  indorsed.    See  holder  for  value  would  be  ineffective. 

Ryan   v.    Sullivan,    143    App.    Div.  See  note  144  to  Form  2021. 

471,  128  N.  Y.  Supp.  632.  149  Under  §  114  of  the  N.  Y.  Nego. 

148  If  the  plaintiff  is  a  holder  for  Instr.  Law  (and  in  the  many  States 
value  before  maturity,  the  fact  that  where  this  statute  has  been  adopted) 
he  took  the  note  with  knowledge  the  presumption  of  the  law  merchant 
that  it  was  accommodation  paper  is  changed,  and  the  onus  is  upon  the 
would  not  defeat  a  recovery  against  indorser  to  allege  and  prove  the  ac- 
the  accommodation  maker.  N.  Y.  commodation  character  of  his  in- 
Nego.  Instr.  Law,  §55;  Packard  v.  dorsement.  Haddock,  etc.,  Co.  v. 
Windholz,  88  App.  Div.  365,  84  Haddock,  192  N.  Y.  499;  Kohn  v. 
N.  Y.  Supp.  666,  aff'd  180  N.  Y.  549;  Cons.  Butter  &  Egg  Co.,  30  Misc. 
Nat.  Bank  v.  White,  19  App.  Div.  725,  63  N.  Y.  Supp.  265;  Corn  t>* 
390,  46  N.  Y.  Supp.  555.  Levy,  97  App.  Div.  48,  89  N.  Y. 

This  ftle  has  no  application  to  a      Supp.  658. 
manufacturing    corporation.      Nat. 
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agreement  with  plaintiff  that  defendant  should  not  be  liable 
to  the  plaintiff  thereon,  but  that  plaintiff  should  be  liable 
as  first  indorser  thereon;  that  defendant  did  not  indorse 
said  note  for  the  purpose  of  lending  his  credit  to  the  maker, 
or  to  give  credit  to  the  maker  with  the  plaintiff,  and  that 
plaintiff  has  parted  with  no  value  upon  the  credit  of  defend- 
ant's said  indorsement. 

2024.  The  Same,  Plaintiff  an  Indorsee;  the  Note  a  Gra- 
tuity and  Defendant  maker  a  Corporation.150 

I.  That  on  or  about  the  day  of  ,  19  , 
at  the  request  of  one  M.  N.,  the  defendant  corporation 
made,  executed  and  delivered  to  him  the  note  referred  to  in 
the  complaint;  that  said  note  was  a  gratuity,  and  was  given 
by  defendant  to  the  said  M.  N.  without  consideration  what- 
soever. 

II.  Defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  whether  [or,  denies  that]  said  note  was 
indorsed  or  delivered  to  plaintiff  before  maturity,  and  alleges 
that  plaintiff  had  knowledge  that  no  consideration  whatever 
had  been  given  for  said  note  to  defendant,  and  that  plaintiff 
gave  no  value  therefor.151 

III.  Defendant  alleges  that  plaintiff  is  not  a  bona  fide 
holder  of  said  note  in  due  course.152 

150  Adapted  from  answer  in  New-  McGrath,  81  Misc.  199,  142  N.  Y. 

man    v.    Newman,    160    App.    Div.  Supp.  497,  and  cases  cited. 

331,  145  N.  y.  Supp.  325.  An  allegation  in  a  separate  defense 

161  If  plaintiff  by  way  of  anticipat-  by  the  maker,  that  the  note  ''was 
ing  and  avoiding  the  defense  of  executed  and  delivered  without  any 
want  of  consideration  (as  to  his  consideration''  admits  the  allegation 
right  so  to  do' see  notes  to  Form  221),  in  the  complaint  that  the  payee  de- 
has  alleged  that  he  paid  value  for  the  fendant  indorsed  and  delivered  the 
note,  such  fact  should  be  contro-  note  for  value  before  maturity, 
verted  in  the  portion  of  the  answer  Rogers  v.  Morton,  post. 
setting  up  this  defense.  See  Ryan  v.  152  This  allegation  is  a  mere  con- 
Sullivan,  143  App.  Div.  471,  128  elusion  of  law  unless  there  is  also 
.  N.  Y.  Supp.  632.  disclosed  the  condition  specified  in 

Discharge  of  an  antecedent  debt  Nego.  Instr.  Law,  §  91,  which  has  not 

constitutes  the  creditor  a  holder  for  been    complied    with.      Rogers    v. 

value.     See  Broderick,  etc.,   Co.  v.  Morton,  46  Misc.  494,  95  N?V.  Supp. 
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2025.  The  Same,  on  BUI  of  Exchange,  against  Acceptor; 
Plaintiff  not  a  Bona  Fide  Holder  for  Value.163 

Defendant  denies  each  and  every  allegation  thereof  not 
hereinafter  specifically  admitted. 

Defendant  admits  that  he  accepted  the  bill  of  exchange,  of 
which  a  copy  set  forth  in  the  complaint,  on  the  day 

°f  ,  19     ;  that  the  same  was  presented  for  payment 

and  payment  refused,  and  that  he  has  paid  no  part  thereof; 
but  defendant  denies  that  anything  is  now  due  thereon 
by  him  to  the  plaintiffs. 

Defendant  alleges  that  he  received  no  value  as  a  consider- 
ation for  his  said  acceptance,  and  that  no  value  was  given 
by  the  drawer  of  said  draft  for  its  acceptance. 

[Set  forth  facts  showing  no  consideration,  as:]  That  prior  to 
,  19  ,  defendant,  with  certain  other  "parties,  de- 
sired to  obtain  from  the  government  of  Nicaragua  a  conces- 
sion or  grant  to  himself  and  his  said  associates  to  construct, 
maintain,  and  operate  a  ship  canal  between  the  Caribbean 
sea  and  the  Pacific  ocean  across  and  through  the  isthmus 
of  Nicaragua  and  the  territory  of  said  republic,  upon  certain 
terms  and  conditions;  that  said  M.  N.,  the  drawer  of  said 
draft,  represented  to  defendant  that  he,  the  said  M.  N.,  had 
great  influence  with  said  government  and  its  officials  and 
could  negotiate  such  concession  or  grant  for  defendant  and 
induce  said  government  to  make  the  same  to  defendant  and 
his  said  associates  on  the  terms  and  conditions  specified  by 
defendant,  and  that  he  would  do  so  for  a  compensation  con- 
tingent upon  his  success  in  obtaining  said  concession  or 
grant  on  said  terms  and  conditions. 

That  defendant  agreed  with  said  M.  N.  that  he,  the  said 
M.  N.,  should  undertake  said  negotiation,  and  promised  him 
in  case  he  succeeded  and  obtained  for  defendant  and  his  said 


153  From  Heurtematte  v.   Morris,  value,  an  acceptor  cannot  plead  want 

101  N.  Y.  63,  rev'g  28  Hun,  77.    De-  of   consideration.     Id.;    Nat.    Park 

fendant  failed,   however,   to   estab-  Bank  v.  Satta,  128  App.  Div.  624, 

lish   his   allegations.       .  Ill  N.  Y.  Supp.  927. 

As  against  a  bona  fide  holder  for 
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associates  said  grant  or  concession  on  said  terms  and  con- 
ditions, that  he,  the  said  M.  N.,  should  receive  for  so  doing, 
and  as  his  full  compensation  therefor,  a  certain  number  of 
full  paid  shares  of  the  capital  stock  of  a  certain  company 
to  be  formed  for  carrying  out  said  concession  or  grant. 

That  on  or  about  the  day  of  ,  19    ,  the 

said  M.  N.  represented  to  defendant  that  he,  the  said  M.  N., 
had  succeeded  in  obtaining  said  concession  and  grant  on  the 
terms  and  conditions  specified;  that  he  had  incurred  certain 
expenses  amounting  to  dollars,  in  obtaining  said 

grant  or  concession,  and  that  he  had  drawn  on  defendant  for 
said  amount  in  two  drafts  or  bills  of  exchange,  whereof  the 
draft  sued  upon  is  one,  and  that  said  concession  and  grant 
would  arrive  in  New  York  city  and  be  received  by  defendant 
in  time  "before  the  maturity  of  said  drafts;  that  defendant, 
relying  upon  and  induced  by  the  said  representations  and 
upon  the  faith  thereof,  accepted  said  drafts,  to  wit,  the  draft 
sued  upon  and  the  other  drawn  at  the  same  time;  that  de- 
fendant was  not  bound  under  his  said  agreement  with  said 
M.  N.  to  accept  said  drafts,  or  either  of  them;  yet,  being 
willing,  if  the  said  representations  were  true,  to  pay  said 
M.  N.,  as  a  gratuity,  an  additional  compensation  over  and 
above  that  agreed  upon,  gave  his  said  acceptances  upon  his 
faith  in  the  truth  of  said  representations.  That  said  M.  N. 
has  not  performed  his  part  of  said  agreement;  that  the  said 
representations  of  the  day  of  ,  19     ,  and 

upon  the  faith  of  which  defendant  accepted  said  drafts, 
were  not  true;  that  said  M.  N.  had  not  and  has  not  succeeded 
in  obtaining  and  securing  said  concession  or  grant  on  said 
terms  and  conditions,  or  on  any  terms  or  conditions  whatever. 

[On  information  and  belief,]  that  neither  the  plaintiffs 
nor  the  said  payees  of  the  draft  sued  upon  herein  ever  gave 
any  consideration  or  parted  with  any  value  for  said  draft; 
that  both  the  said  payees  and  plaintiffs  were  at  the  time  of 
the  drawing  of  said  draft  sued  upon,  and  of  their  taking  the 
same,  cognizant  of  the  said  facts  and  circumstances  under 
which  defendant  accepted  said  draft. 
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2026.  Accommodation   Note    Given   to   Corporation   and 
Unauthorized  by  its  Charter.154 

I.  That  at  the  times  mentioned  in  the  complaint  the  plain- 
tiff was  a  corporation  created  by  and  existing  under  the  laws 
of  the  State  of  ,  doing  business  in  the  State  of  New 
York,  and  that  it  was  incorporated  for  the  purpose  of  carry- 
ing on  the  business  of  [mutual  life  insurance],  and  for  no 
other  purpose. 

II.  That  by  the  section  of  the  act  of  incorpora- 
tion of  plaintiff,  constituting  Chapter  of  the  Laws 
of  19  ,  of  said  State  of  ,  it  was  declared  and  pro- 
vided "that  all  persons  who  should  insure  in  or  with  the 
corporation  should,  while  they  continued  so  insured,  be 
deemed  to  be  and  taken  as  members  of  the  corporation;" 
that  by  the  section  of  said  act  it  was  declared  and 
provided  "that  it  should  and  might  be  lawful  for  the  officers 
of  the  corporation  to  take  the  notes  or  obligations  of  the 
members,  for  the  amount  either  in  part  or  in  whole  of  the 
premium  of  insurance,  in  proportion  to  the  amount  insured," 
and  that  the  act  contained  no  other  provision  in  relation  to 
taking  the  notes  or  obligations  of  any  person  for  any  purpose 
whatever. 

III.  That  at  the  time  the  defendant  executed  the  notes 
mentioned  in  the  complaint  he  was  a  citizen  of  this  State, 
and  had  not  insured  in  or  with  the  plaintiff,  or  become  a 
member  thereof,  and  that  such  notes  were  not,  nor  was 
either  of  them,  executed  by  him,  as  a  member  of  the  corpora- 
tion, for  the  amount,  either  in  whole  or  in  part,  of  any  pre- 
mium of  insurance  owing  by  him;  but  that  the  said  notes 
were  executed  by  the  defendant,  without  there  being  any 
consideration  therefor  to  him,  for  the  accommodation  re- 
spectively of  M.  L.  and  D.  in  the  complaint  named,  which 
was  known  to' the  plaintiff,  and  that  the  same  were  received 
by  the  plaintiff  for  the  respective  premiums  of  insurance 
upon  the  policies  issued  by  the  plaintiff  to  said  M.  L.  and 

164  This  form  is  sustained  by  Mutual  Benefit  Life  Ins.  Co.  v.  Davis,  12 
N.  Y.  569. 
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D.  respectively,  whereby  they  respectively  became  insured 
in  the  plaintiff  company  and  members  thereof,  and  that  the 
defendant  was  in  no  manner  interested  in  said  policies  or  in 
the  insurance  effected  thereby,  which  the  plaintiff  well  knew 
at  the  time. 

2027.  That  Note  was  Delivered  upon  a  Condition  Prece- 
dent, not  Fulfilled.165 

I.  That  the  note  alleged  in  the  complaint  was  made  and 
delivered  to  plaintiff  upon  a  condition  precedent,  to  wit 
[state  what,  as:]that  plaintiff  should  procure  for  defendant  a 
loan  of  dollars  upon  insurance  policies  then  issued 
to  defendant,  and  said,  note  was  given  upon  said  condition 
that  said  loan  should  be  first  procured  for  the  purpose  of 
paying  the  premium  thereon. 

That  it  was  mutually  agreed  that  if  said  loan  were  not 
procured  by  plaintiff  on  or  before  the  day  of  , 

19  ,  said  policies  of  insurance  should  be  returned  to  plain- 
tiff, and  said  note  returned  to  defendant. 

II.  [Show  failure  to  perform  condition  precedent,  as:]  That 
plaintiff  failed  to  procure  said  loan,  and  that  defendant  has 
heretofore  offered  to  return  said  insurance  policies,  and  has 
demanded  surrender  to  him  of  said  note  by  plaintiff  but  the 
surrender  thereof  was  refused. 

2028.  That  Note  was  for  a  Particular  Purpose,  and  was 
Diverted.156 

[Sustained  in  Ayres  v.  Doying,  42  Hun  (N.  Y.),  630; 
Ginsburg  v.  Sherman,  71  Misc.  463,  128  N.  Y.  Supp.  653.] 

155  Adapted  from  Smith  v.  Dotter  payee,   only    after    performance    of 

weech,  200  N.  Y.  299;  Bookstaver  v  some  condition,   and  the  payee  se- 

Jayne,  60  N.  Y.  146;  Keller  v.  Prince  cures  possession  without  such  per- 

76  Misc.  522,  135  N.  Y.  Supp.  573;  formance,  the  allegation  of  delivery 

Carpenter  v.  Maloney,  138  App.  Div.  to  him  should  be  denied.    Niblock  v. 

190,  123' N.  Y.  Supp.  61.    Compare  Sprague,  200  N.  Y.  390. 

Carnegie    Trust    Co.    v.    Kleybolte,  A    conditional    delivery    may    be 

74  Misc.  246,  134  N.  Y.  Supp.  69.  proven  by  parol  evidence.     Niblock 

If  delivery  was  made  to  a  third  v.  Sprague,  supra. 

person,  to  be  delivered  by  him  to  the  156  An  affirmative  defense,  which 
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I.  [Allege  purpose  for  which  note  was  given,  as:]  The  de- 
fendant [maker]  alleges  that  said  M.  N.,  the  payee  of  the 
note  alleged  in  the  complaint,  was  indebted  to  one  O.  P.  in 
the  sum  of  dollars  for  services  rendered  in  obtaining 
for  him  the  contract  for  certain  work  done  for  defendant, 
and  which  sum  was  to  be  paid  out  of  the  last  payment  for 
the  work  performed  and  materials  furnished  and  supplied 
by  said  M.  N.  at  the  request  of,  and  upon  certain  houses 
belonging  to,  the  defendant. 

II.  "That  thereafter,  and  before  the  said  last  payment  be- 
came due,  which  was  to  be  made  to  said  M.  N.  under  the 
contract,  he  applied  to  the  defendant  for  notes  aggregating 
the  sum  of  dollars;  that  the  defendant  refused  to 
give  him  the  notes,  inasmuch  as  defendant  had  theretofore 
agreed  with  said  O.  P.,  and  had  been  directed  by  said  M.  N., 
to  satisfy  and  pay  the  claim  of  0.  P.  out  of  the  proceeds  of 
the  said  last  payment. 

III.  That  thereupon  said  M.  N.  promised  and  agreed  that, 
if  the  notes  were  made  out  and  divided  in  amounts,  that  is, 
one  for  said  sum  of  dollars,  he  would  indorse  and 
deliver  it  to  said  O.  P.;  that  thereupon,  and  upon  M.  N.'s 
express  agreement  that  the  said  note  of  dollars  would 
be  so  indorsed  and  delivered  to  said  O.  P.  by  him  in  payment 

must    be    pleaded.      Sutherland    v.  it  either  in  payment  or  as  collateral 

Mead,  80  App.  Div.  103,  80  N.  Y.  security    for    an    antecedent    debt, 

Supp.  504;  Met.  Bank  v.  Engel,  66  and  the  maker  will  have  no  defense; 

App.  Div.  273,  72  N.  Y.  Supp.  691.  a   pre-existing   debt   is    a   sufficient 

See,  for  sufficiency  of  these  facts  as  consideration    for    the    transfer    of 

a  defense,  Am.  Exch.  Bank  v.  N.  Y.  accommodation  paper,  and  no  new 

Belting,  etc.,  Co.,  148  N.  Y.  698;  Ger-  consideration  need  be  shown;  it  is 

man  Am.  Bank  v.  Cunningham,  97  only  where  a  note  has  been  diverted 

App.  Div.  244,  89  N.  Y.  Supp.  836;  from  the  purpose  for  which  it  was 

Andrews  &  Co.  v.  Hess,  20  App.  Div.  intrusted  to  the  payee,  or  some  other 

194,  46  N.  Y.  Supp.  796;  Adams  v.  equity  exists  in  favor  of  the  maker, 

Gillig,  199  N.  Y.  314.  that   parting   with   value   must   be 

In  Grocers'  Bank  v.  Penfield,  69  shown  by  the  holder.     See  Benja- 

N.  Y.  502,  2  Abb.  N.  C.  305,  it  was  min  v.  Rogers,  126  N.  Y.  60;  Ben- 

held,  that  the  holder  of  an  accommo-  jamin  v.  Yer  Novy,  36  App.   Div. 

dation  note,  without  restriction  as  581,  55  N.  Y.  Supp.  796,  aff'd  168 

to  the  mode  of  using  it,  may  transfer  N.  Y.  578. 
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of  said  claim  against  M.  N.,  the  defendant  made  and  de- 
livered to  said  M.  N.  his  note  for  that  amount,  and  which  is 
the  note  mentioned  in  the  complaint. 

IV.  That  said  M.  N.  failed  to  deliver  the  note  to  0.  P., 
but  diverted  the  same  from  the  purpose'  for  which  it  was 
made  and  delivered  to  him  as  aforesaid. 

V.  Upon  information  and  belief  defendant  alleges  that 
no  consideration  or  value  whatever  was  given  for  the  note 
by  .the  plaintiff,  and  that  plaintiff  received  the  same  with 
knowledge  of  the  aforesaid  facts.157 

2029.  That  a  Note  was  for  the  Renewal  of  an  Accommoda- 
tion Note,  and  was  Diverted. 

I.  That  the  note  mentioned  and  described  in  the  complaint 
was  given  by  defendant  to  [the  payee]  therein  named,  with-, 
out  any  other  consideration  than  is  hereinafter  stated. 

II.  That  theretofore  defendant  had  loaned  his  promissory 
note  for  dollars,  dated  on  the  day  of 

,19  ,  to  said  [payee]  without  consideration,  and 
solely  for  the  accommodation  of  said  [payee],  and  upon  his 
promise  to  pay  the  same  at  maturity. 

III.  That  said  note  fell  due  on  the  day  of  , 
19  ,  and  that,  at  the  request  of  said  [payee],  defendant  then 
gave  him  the  note  upon  which  this  action  is  founded,  for 
the  sole  purpose  of  enabling  him  therewith  to  take  up  and 
renew  said  first  note  of  dollars,  he  paying  the  bal- 
ance, and  upon  the  agreement  with  him  that  said  note 
should  be  so  used,  and  not  otherwise. 

IV.  That  the  plaintiff  had  a  claim  then  overdue  against 
the  said  [payee];  that  said  [payee],  wrongfully  diverted  said 
note  from  the  purpose  for  which  it  was  given,  as  aforesaid, 


157  A  mere  allegation  that  plaintiff  diversion,     plaintiff,     under     Nego. 

had  notice,  without  alleging  when,  Instr.   Law,   §  98,   must  prove  that 

is  insufficient  to  show  notice  before  he  is  a  holder  in  due  course.    Kennedy 

receiving  the  note.     Corn,  v.  Levy,  v.  Spilka,  72  Misc.  89,129  N.  Y.  Supp. 

97  App.  Div.  48,  89  N.  Y.  Supp.  658.  390. 

After  defendant  has  proved  the 
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and  misapplied  the  same  by  delivering  it  to  the  plaintiff  as 
collateral  to  secure  the  payment  of  said  claim. 

V.  That  the  plaintiff  is  not  a  bona  fide  holder  of  the  said 
note  for  a  valuable  consideration,  but  received  the  same  with 
notice  of  the  foregoing  facts,  and  without  paying  any  con- 
sideration therefor.168 

2030.  Failure  of  Consideration;159  that  the  Note  was  Given 
for  Goods  Never  Delivered.160 

I.  That  the  note  alleged  in  the  complaint  was  given  by 
the  defendant  for  the  price  of  [coal]  to  be  thereafter  delivered 
by  the  plaintiff  to  the  defendant  before  the  day  of 

,19  ,  and  on  the  agreement  and  condition  that 
no  part  thereof  should  be  paid  by  defendant  until  after  such 
delivery  of  said  coal.161 

II.  That  defendant  has  always  been  ready  and  willing  to 
accept  said  [coal]  from  the  plaintiff,  and  has  duly  performed 
all  the  conditions  on  his  part. 

III.  That  the  plaintiff  has  not  delivered  said  coal  or  any 
part  thereof  to  the  defendant.162 

IV.  That  except  as  aforesaid  there  never  was  any  con- 
sideration for  the  said  note. 


158  This  constitutes  prima  facie  a  McGrath,  81  Misc.  199,  142  N.  Y. 
good  defense.  Supp.  497. 

See  notes  to  preceding  form  and  10°  Answer  adapted  from  Trades- 

Blair  v.  Hagemeyer,  26  App.  Div.  men's    Nat.    Bank    v.    Curtis,    167 

219,  49  N.  Y.  Supp.  965.  N.  Y.  198. 

159  A  failure  of  consideration  as  a  M1  If  the  note  or  draft  provided  for 
defense  must  be  pleaded  specifically.  a  specific  date  of  payment,  this  agree- 
Evans  v.  Williams,  60  Barb.  (N.  Y.)  ment  would  be  inadmissible  if  an  oral 
346;  Moore  v.  Boyde,  95  Ind.  134;  one.  Block  v.  Stevens,  72  App.  Div. 
Dubois  v.  Hermance,  56  N.  Y.  673;  246,  76  N.  Y.  Supp.  213.  Compare 
Swope  v.  Fair,  18  Ind.  300.  Pratt  &  Whitney  Co.  v.  Pneumatic 

It  must  set  forth  the  facts  show-  Tool  Co.,  50  App.  Div.  369,  63  N.  Y. 

ing   such   failure    of    consideration.  Supp.  1062,  aff'd  166  N.  Y.  588. 

Dubois  v.  Hermance,  supra.  162  If  the  goods  were  to  be  delivered 

This  is  not  one  of  the  defenses  only  upon  a  demand,  such  demand 

which  throws  on  plaintiff  the  burden  by  defendant  must  be  alleged.    Block 

of  establishing  that  he  is  a  'holder  v.  Stevens,  supra. 
in  due  course.    Broderick,  etc.,  Co.  v. 
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[7/  the  action  is  brought  by  a  transferee  of  the  note  for  value 
and  before  maturity,  allege: 

V.  That  prior  to  the  transfer  and  delivery  of  said  [note] 
to  the  plaintiff,  said  [payee]  had  made  default  in  the  delivery 
of  said  coal  to  defendant;  that  plaintiff  prior  to  such  transfer 
had  full  knowledge  of  the  aforesaid  agreement  and  condi- 
tion under  which  said  note  was  given  by  defendant.]  16.3 

2031.  The  Same,  That  the  Notes  were  Given  to  Plaintiff 
for  Purchase  Money,  and  Plaintiff  Failed  to  Convey.164 

I.  That  the  only  consideration  of  the  -note  alleged  in  the 
complaint  was  and  is  the  sale  by  plaintiff  to  defendant  of  a 
certain  piece  of  land,  situate  in  the  county  of  , 
and  State  of  ,  and  known  and  described  as  [de- 
scription]. 

II.  That  at  the  time  of  making  said  note  the  said  plaintiff 
agreed  to  convey  the  said  premises  to  defendant,  at  the  time 
when  the  sum  named  in  the  note  described  in  said  complaint 
should  become  due  and  payable,  to  wit,  on  the  said 

day  of  ,  19     . 

III.  That  the  defendant  duly  performed  all  the  conditions 
of  said  agreement  on  his  part,  and  on  said  day,  and  ever 
since,  has  been  ready  and  willing  to  pay  said  note  on  the 
delivery  by  the  said  plaintiff  of  such  deed  of  conveyance 
[and  has  duly  tendered  said  sum  to  plaintiff].165 

IV.  That  said  plaintiff  did  not,  on  the  said  day  of 

,  19  ,  nor  at  any  time  since,  tender  to  defendant 
a  conveyance  of  the  said  premises  [and  is  unable  to  give  title 
thereto].166 

163  Failure  of  consideration  is  not  v.  Hubbard,  4  Ind.  206.       For  suf- 

established  against  the  transferee  for  ficiency  of  this  defense,  as  between 

value   unless  it  is  shown  that  the  the  original    parties,   see  Ewing  v. 

transfer   of   the   security   succeeded  Wightman,  167  N.  Y.  107. 

the     breach,     notwithstanding     his  I65  An    allegation    of    tender    was 

knowledge   of   the    condition   under  held  necessary  in  Lee  v.  Dozier,  40 

which    it    was    delivered.     Trades-  Miss.  477. 

men's  Nat.  Bank   v.  Curtis,   167  N.  1M  Where    the    complaint    alleged 

Y.  198.  that  the  plaintiff  had  given  the  de- 

1,4  This  form  is  sustained  by  Ellis  fendant  a  deed  of  conveyance,  held, 
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2032.  The  Same,  Goods  Retaken  under  Conditional  Sale 
Agreement.167 

I.  That  on  or  about  the  day  of  ,  19  , 
defendant  ordered  from  plaintiff  a  certain  [knitting  machine] 
and  that  thereupon  plaintiff  and  defendant  entered  into  an 
agreement,  a  copy  of  which  is  hereunto  annexed  marked  A 
and  made  part  hereof  [conditional  sale  agreement,  providing 
for  the  giving  of  a  note  in  payment  for  the  machine,  title  not 
to  pass  until  payment  of  note].  That  pursuant  to  said  agree- 
ment, the  title  to  the  said  [machine]  remained  in  plaintiff, 
subject  to  the  terms  and  conditions  set  forth  in  said  agree- 
ment. 

II.  That  pursuant  to  the  terms  of  said  agreement,  the 
note  set  forth  in  the  complaint  was  given  by  defendant  to 
plaintiff. 

III.  That  thereafter  and  on  or  about  the  day  of 

,  19  ,  plaintiff  took  the  said  [machine]  from  the 
defendant,  claiming  to  be  the  owner  thereof  and  that  de- 
fendant had  no  interest  therein,  and  thereafter  as  defendant 
is  informed  and  believes  plaintiff  sold  said  [machine]  and  on 
the  sale  thereof  warranted  his  title  thereto  to  the  purchaser.168 

IV.  That  by  the  taking  of  said  machine  plaintiff  satis- 
fied and  discharged  said  note  described  in  the  complaint; 
that  the  consideration  for  said  note  has  wholly  failed,  and 
that  the  same  is  in  the  hands  of  the  plaintiff  without  any 
consideration. 

that   an   answer   averring   that   the  143  App.  Div.  894,  129  N.  Y.  Supp. 

plaintiff    falsely    and    fraudulently  702;   Earle   v.    Robinson,    91    Hun, 

represented  that  he  had  a  good  title  363,  aff'd  157  N.  Y.  683. 

to  the  lands,   without  denying  the  See  Forms  1950  and  1951,  for  pre- 

execution  of  a  proper  deed,  or  that  cedents  ,  showing    a    rescission    by 

the  defendant  acquired  no  interest,  plaintiff    by    consent,    and    on    the 

is  not  a  good  plea  of  failure  of  con-  ground  of  fraud,   both  alleging  the 

sideration.      McClerkin    *.    Sutton,  retaking  of  the  goods  and-  the  fail- 

29  Ind.  407.  ure  of  the  consideration. 

167  Adapted  from  Cooper  v.  Payne,  168  An  election  to  enforce  the  note 

111  App.  Div.  785,  97  N.  Y.  Supp.  by  action  would  preclude  the  seller 

863,  aff'd  190  N.  Y.  512;  White  v.  from  afterwards  taking  the  chattel. 

Gray's  Sons,  96  App.  Div.  154,  89  See  Orcutt  v.  Rickendorf,  42  App. 

N.  Y.'Supp.  481;  Nelson  v.  Gibson,  Div.  238,  59  N.  Y.  Supp.  1008. 
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2033.  Recoupment  for  Breach  of  Express  Warranty.169 

[As  a  counterclaim:]  no 

I.  That  the  defendant  gave  the  note  set  forth  in  the  com- 
plaint for  and  on  account  of  certain  merchandise,  viz., 
[specify  it]  theretofore  manufactured  and  furnished  by  the 
plaintiff  to  the  defendant;  that,* at  the  time  of  so  furnishing 
the  same,  plaintiff  expressly  warranted  to  the  defendant  that 
the  said  goods  were  fit  and  proper  materials  for 

[state  the  character  of  the  warranty]  and  suitable  for  such 
.purpose.171 

II.  That  the  defendant  then  accepted  and  purchased 
said  goods  for  the  said  purpose  of  ,  and  in  so  doing 
relied  upon  the  said  representation  and  warranty  of  the 
plaintiff,  and  upon  plaintiff's  skill  and  judgment. 

III.  That  the  said  goods  were  and  are  not  fit  or  proper  for 
said  purpose,  but  are  altogether  unsuitable,  and  have 
always  been  and  are  altogether  worthless  and  of  no  use  to 
the  defendant  in  that  [state  respects  in  which  goods  do  not  ful- 
fill warranty]. 

IV.  That  as  soon  as  defendant  knew  of  the  breach  of  said 
warranty  he  duly  notified  plaintiff  thereof. 

[If  goods  are  not  wholly  worthless,  add:] 

V.  That  said  goods  are  worth  dollars  less  than 
they  would  have  been  worth  if  they  had  been  as  war- 
ranted. 

Whekefoke  [etc.,  demand  of  judgment  as  in  Form  1952]. 


169  For  other  forms,  readily  adapt-  counterclaim,  by  way  of  recoupment, 
able,  see  complaints  under  Breach  See  notes  to  Form  1952. 

op  Warranty,  Forms    6C8  et  seq.;  ln  If     an     implied     warranty     of 

also  answers  in    actions  for  Goods  fitness  is  relied  on,  there  must  be  an 

Sold  and    Delivered,  Forms  1952  allegation  that  the  defects  were  not 

et  seg.      _  discoverable    upon   examination,    or 

The  defendant  has  the  burden  of  that  the  defendant  did  not  examine 

proof.     Sharpies  v.  Angell,  46   App.  at    the    time    of    acceptance.      See 

Div.  329,  61  N.  Y.  Supp.  643.  Form  1955  and  forms  of  complaints 

170  This    must    be    pleaded    as   a  under  Breach  of  Warranty. 
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2034.  The   Same,  for  Damages  for  Breach  of    Implied 
Warranty."2 

[As  a  counterclaim:] 

I.  That  the  note  alleged  in  the  complaint  was  made  and 
delivered  by  the  defendant  to  the  plaintiff,  in  payment  for 
[state];  that  said  were  then  sold  by  sample  to  the 

defendant  at  that  time  by  said  plaintiff. 

[Continue  as  in  Form  675,  or  Form  1954.] 

Whehefore  [as  in  Form  1952  or  1954]. 

2035.  The  Same,  That  the  Note  was  for  Real  Property 
Sold  by  Plaintiff  with  a  False  Warranty  of  Quantity. 

[As  a  counterclaim:] 

I.  That  defendant  gave  the  note  to  plaintiff  alleged  in  the 
complaint  in  payment  for  certain  land  in  ,  then  sold 
and  conveyed  to  defendant;  that  in  the  deed  of  conveyance 
thereof  the  plaintiff  warranted  *  that  said  premises  contained 

acres. 

II.  That  said  premises  so  conveyed  contained  only 

acres  instead  of  acres  as  warranted,  and  were  worth 

dollars  less  than  they  would  have  been  had  they 
contained  the  full  amount  of  acres. 

Wherefore  [etc.,  demand  of  judgment  as  in  Form  1952]. 

2036.  The  Same,  with  a  False  Warranty  of  Title. 

I.  [As  in  preceding  form  to  *,  continuing:]  the  title  to  said 
premises. 

II.  That  plaintiff  has  not  warranted  or  defended  the  title 
to  said  premises;  but,  on  the  contrary,  one  M.  N.,  lawfully 
claiming  the  said  premises  by  paramount  title,  afterwards,  in 
an  action  brought  by  him  in  the  Court,  in  which 
this  defendant  was  the  defendant  therein,  did  recover 
judgment,  which  was  duly  given  by  said  court  against  this 
defendant  for  the  possession  of  said  premises,  and  thereafter, 

172  For  other  forms,  readily  adapt-  also  forms  under  answers  in  actions 
able,  see  complaints  on  Breach  op  for  Goods  Sold  and  Delivered, 
Warranty,    Forms    668     et    sea.;      Forms  1952-55. 
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to  wit,  on  or  about  the  day  of  ,  19     ,  said 

M.  N.  lawfully  entered  said  premises  and  ousted  defendant 
therefrom,  and  still  lawfully  holds  him  out  of  possession 
thereof.173 

2037.  Fraud  in  Procuring  Note;   General  Form  where 
Plaintiff  is  Payee.174 

[For  a  counterclaim:] 

I.  That  the  note  set  forth  in  said  complaint  was  procured 
by  the  plaintiff  from  this  defendant  by  fraud  and  false  rep- 
resentations, as  hereinafter  stated. 

II.  That  prior  to  the  making  and  delivery  of  said  note, 
plaintiff  represented  to  defendant :  [set  forth  the  representa- 
tion as  in  an  action  for  damages  for  fraud  and  deceit]. 

III.  That  said  representations  were  false,  and  were  then 


173  See  other  allegations  in  Form 
588,  vol.  I,  and  notes  to  that  form. 

To  an  action  upon  a  promissory 
note  given  for  the  purchase  money  of 
land,  the  defendant  pleaded  that  the 
land  was  conveyed  by  warranty  deed 
with  full  covenants;  that  the  land  was 
not  free  of  incumbrance,  but  was  in- 
cumbered and  charged  with  the  pay- 
ment of  certain  taxes,  amounting  to 
dollars,  which  had  not  been 
paid,  but  were  still  a  lien  upon  the 
land.  Held,  that  the  plea  was  bad  on 
demurrer,  as  it  failed  to  show  that  the 
grantee  had  paid  the  incumbrance, 
or  had  been  disturbed  in  the  posses- 
sion of  the  land  in  consequence  of  the 
same.  Cheney  v.  City  Nat.  Bank,  77 
111.  562. 

Where  the  grantee  of  land,  under  a 
deed  covenanting  against  incum- 
brances, discharges  an  existing  incum- 
brance for  taxes  on  the  land,  he 
may,  in  a  suit  upon  the  note  given  by 
him  for  the  purchase  money,  sustain 
a  plea  of  partial  failure  of  considera- 
tion.   Id. 


174  Fraud  cannot  be  proven  under  a 
general  denial.  Lefler  v.  Field,  52  N. 
Y.  621;  Gifford  v.  Carville,  29  Cal. 
589.  The  facts  establishing  the 
fraud  must  be  set  up.  Rogers  v. 
Morton,  46  Misc.  494,  95  N.  Y.  Supp. 
49;  McComas  v.  Haas,  93  Ind.  280; 
Wilder  v,  De  Cou,  18  Minn.  470; 
Van  Buskirk  v.  Day,  32  111.  260; 
Resch  v.  Senn,  31  Wis.  138;  Hilsen 
v.  Libby,  12  Jones  &  S.  (N.  Y.)  12; 
Lamott  v.  Butler,  18  Cal.  32;  Tucker 
v.  Parks,  7  Colo.  32;  McMurray 
v.  Gifford,  5  How.  Pr.  (N.  Y.)  14; 
Catlin  v.  Home,  34  Ark.  169;  Gushee 
v.  Leavitt,  5  Cal.  160.  An  answer 
setting  up  false  representations  must 
allege  that  the  plaintiff  knew  the 
representations  were  false,  and  that 
the  defendant  was  misled  thereby, 
and  that  this  belief  in  their  truth 
induced  him  to  enter  into  the  con- 
tract. Palmer  i;..Smedley,  18  How. 
Pr.  (N.  Y.)  321;  Van  de  Sande  v. 
Hall,  13  id.  458;  Shook  v.  Singer 
Manuf.  Co.,  61  Ind.  520;  Kannaday, 
v.  Lambert,  37  Ala.  57. 
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known  by  plaintiff  to  be  false,  and  were  made  by  him  with 
intent  to  deceive  and  defraud  this  defendant.175 

IV.  That  defendant  relied  upon  the  said  representations 
and  believed  them  to  be  true,  and  was  thereby  induced  to  and 
did  make  and  deliver  said  note  to  the  defendant  [in  payment 
for,  etc.]. 

[Add,  if  defendant  has  received  anything  from  plaintiff:] 

V.  That  heretofore  defendant  notified  plaintiff  that  he 
rescinded  the  aforesaid  purchase  because  of  the  aforesaid 
fraud,  and  then  and  there  tendered  to  him  the  return  of  said 
[property],  and  demanded  that  plaintiff  surrender  the  said 
note;  that  plaintiff  refused  and  still  refuses  to  accept  the 
return  of  said  [property]  or  to  surrender  said  note.176 

VT.  That  defendant  is  ready  and  willing,  and  hereby  offers 
to  restore  to  plaintiff  the  said  [property]. 

Wherefore,  defendant  demands  judgment  that  plaintiff 
surrender  said  note  to  be  cancelled,  and  for  such  other  and 
further  relief  as  may  be  just,  with  costs.177 

2038.  Fraud   in   Procuring   Defendant's  Accommodation 
Indorsement;  Plaintiff  the  Payee. 

[Adapt  from  paragraphs  I-IV  of  preceding  form.]  178 

175  This  averment  of  scienter  is  recovery.  Farmers'  Nat.  Bank  v. 
essential.  Hodgens  v.  Jennings,  148  St.  Regis  Paper  Co.,  77  App.  Div. 
App.  Div.  879,  133  N.  Y.  Supp.  584;      558,  78  N.  Y.  Supp.  889. 

Shook  v.  Singer  Mfg.  Co.,  61  Ind.  These  facts  may  be  made  the  basis 

520;  Goodrich  v.  Reynolds,  31  111.  of  a  claim  for  set-off  against   the 

490;  Gridley  v.  Bayne,  57  id.  529.  plaintiff  transferee,   substituting  for 

176  Such  an  offer  must  be  made  and  paragraphs  V  and  VI  allegations 
averred.  Rose  v.  Hurley,  39  Ind.  77;  that  plaintiff  had  knowledge  of  the 
Stone  v.  Peake,  16  Vt.  213;  Donahue  fraud,  or  setting  forth  facts  showing 
v.  Prosser,  10  Iowa,  276;  Devendorf  that  plaintiff  was  not  a  holder  in 
v.  Beardsley,  23  Barb.  (N.  Y.)  656.  due  course,  and  that  defendant  has 
But  an  allegation  that  the  property  been  damaged  dollars,  and 
is  worthless  may  dispense  with  such  asking  that  the  damages  be  offset, 
an  offer.    Stone  v.  Peake,  16  Vt.  213.  See    Eisenberg    v.    Lefkowitz,    142 

177  If  plaintiff  is  a  transferee  of  the  "  App.  Div.  569,  127  N.  Y.  Supp.  595; 
note,  allege  defendant's  damages,  and  Hodgins  v.  Jennings,  148  App.  Div. 
that    plaintiff    is    not    a    bona    fide  ,  879,  133  N.  Y.  Supp.  584. 

holder  of  the  note,  and  ask  that  such  I7S  No  allegation  of  rescission  or 

damages  be  offset  against  plaintiff's      offer  to  rescind,  or  of  damage  suf- 
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2039.  Fraud  as  to  the  Character  of  the  Instrument  Signed.179 

I.  That  prior  to  the  making  of  the  note  set  forth  in  the 
complaint,  one  M.  N.  [or,  a  person  to  defendant  unknown] 
applied  to  defendant  to  sell  to  him  [defendant]  a  [plow]  made 
by  the  Company,  and  offered  to  leave  such  [plow] 
with  defendant  for  trial  for  upon  defendant's  ex- 
ecuting to  said  company  a  receipt  therefor  and  a  promise 
to  be  responsible  therefor  while  the  same  continued  to  be  in 
defendant's  custody. 

II.  That  defendant  agreed  to  receive  said  [plow]  for  trial, 
and  then  and  there  signed  a  paper  writing  which  said  M.  N. 
represented  and  defendant  believed  was  such  receipt  to 
said  Company,  but  which  defendant  is  now  in- 
formed and  believes  was  and  is  the  note  set  forth  in  the 
complaint. 

III.  That  defendant  did  not  intend  to  make  or  deliver 
said  note,  but  without  negligence  on  his  part  and  solely 
by  reason  of  the  deception,  artifice  and  fraud  of  said  M.  N. 
in  falsely  representing  that  said  paper  contained  a  receipt 
for  said  [plow]  and  then  and  there  substituting  said  note 
therefor,  the  defendant  signed  said  note. 

IV.  [Add,  if  plaintiff  claims  to  be  an  indorsee:]  On  informa- 
tion and  belief  that  the  plaintiff  gave  no  valuable  or  other 
consideration  for  said  note,  and  the  same  was  transferred 

fered,  need  be  included.     Roessle  v.  241;   Chapman   v.  Rose,   56  N.   Y. 

Lancaster,   119  App.  Div.  368,   104  137;  Mackey  v.  Peterson,  29  Minn. 

N.  Y.  Supp.  217.  298,  13  N.  W.  Rep.  132;  Citizens' 

179  Where  the  maker  of  a  bill  or  Nat.  Bank  v.  Smith,  55  N.  H.  593; 

note  is  induced  by  fraud  or  artifice  Briggs   v.   Ewart,    51    Mo.   245,    11 

to  sign  and  deliver  it,  not  knowing  it  Am.  Rep.  445;  and  see  cases  reviewed 

to  be  a  note  or  bill,  but  believing  it  to  in  26  Alb.  L.  J.  184. 

be  some  other  instrument,  the  bill  The  question  of  negligence  on  the 

or  note  cannot  be  enforced,  even  in  part  of  the  maker  is  unimportant 

the  hands  of  a  bona  fide  holder,  if  when  the  payee  of  the  note  is  the 

the  maker  was  free  from  negligence  plaintiff.    Aultman  v.  Olson  (Minn.), 

in  permitting  the  fraud  to  be  prac-  26  N.  W.  Rep.  451;  citing  Cole  v. 

ticed   upon    him.      See    cases    cited  Williams,    12    Neb.    440;    Foster   v. 

under    Form  1571;    Nat.   Exchange  Mackinnon,  L.  R.  (4  C.  P.)  704. 
Bank  v.  Veneman,  43  Hun  (N.  Y.), 
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and  delivered  to  him  after  maturity  and  with  notice  and 
knowledge  of  all  the  premises. 

2040.  That  Plaintiff  Refused  to  Return  Collateral  Secu- 
rity.180 

That  at  the  time  of  the  making  and  delivery  of  the  note 
alleged  in  the  complaint,  defendant  delivered  therewith 
[to  plaintiff]  as  collateral  security  therefor  [state  character 
of  collateral]. 

That  defendant,  at  the  maturity  of  said  note,  duly  ten- 
dered to  plaintiff  payment  of  the  amount  thereof,  and  de- 
manded the  delivery  of  said  [collateral],  but  plaintiff  refused 
to  deliver  the  same  and  has  retained  possession  thereof. 

2041.  That  Note  was  Given  by  Partner  in  Firm  Name,  to 
Pay  his  Individual  Debt.181 

I.  That  prior  to  the  formation  of  the  said  co-partnership 
of  Y.  Z.  &  Co.  [and  before  this  defendant  Y.  Z.  had  any 
interest  in  or  connection  with  said  firm],  the  said  defendant 
W.  X.  [the  co-partner]  kept  an  individual  account  with  and 
was  individually  indebted  to  the  plaintiff  in  this  action,  and 
that  one  M.  N.  [the  indorser  on  the  note]  became,  and  at  the 
times  mentioned  in  the  complaint  was,  bound  or  liable  to 
the  plaintiff  as  surety  or  otherwise,  for  the  amount  of  W.  X.'s 
said  indebtedness;   that  on  or  about  the  day  of 

,19  ,  the  plaintiff  having  demanded  of  said 
W.  X.  payment  or  a  settlement  of  said  prior  indebtedness, 
the  said  W.  X.  made,  in  the  said  firm  name  of  Y.  Z.  &  Co., 
the  promissory  note  set  forth  in  the  complaint,  to  the  order 


180  That  this  is  a  defense  was  held  Van  Voorhis  v.  Brown,  29  App.  Div. 
in   Schlesinger   v.    Wise,    106   App.  119,  51  N.  Y.  Supp.  440. 

Div.  587,  94  N.  Y.  Supp.  718.  Defendant  must  affirmatively  al- 

181  Defense  sustained  on  this  answer  lege  and  prove  this  defense.  See 
in  Union  Nat.  Bank  v.  tlnderhill,  21  Richardson  v.  Erekens,  53  App.  Div. 
Hun  (N.  Y.),  178.  127,  65  N.  Y.  Supp.  872,  aff'd  169 

See,  also,  Lucker  v.  Iba,  54  App.  N.  Y.   588. 
Div.    566,    66    N.    Y.    Supp.    1019; 
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of  the  said  M.  N.  and  by  him  indorsed,  and  thereupon  the 
same  was  delivered  to  the  plaintiff. 

II.  That  neither  this  defendant  nor  the  said  firm  received 
any  value  or  consideration  for  said  note;  that  said  W.  X.  had 
no  authority  or  power  to  make  or  issue  the  same,  or  any 
paper,  or  incur  any  obligations  in  the  name  of  said  firm, 
except  in  the  business  of  the  firm,  and  for  its  uses  and  pur- 
poses; that  the  said  note  was  so  made  and  delivered  by  said 
W.  X.  wholly  without  authority,  and  without  the  assent 
or  knowledge  of  this  defendant,  and  not  at  all  in  the  business 
or  for  the  use  or  benefit  of  said  firm,  but  solely  for  the  ac- 
count and  use  and  benefit  of  said  W.  X.  in  the  adjustment 
of  his  said  individual  indebtedness  to  the  plaintiff. 

III.  Upon  information  and  belief,  that  the  plaintiff  parted 
with  no  value  for  said  note,  and  took  the  same  knowing  that 
it  had  been  made  by  said  W.  X.  for  his  personal  account 
and  benefit  as  aforesaid,  and  that  it  was  made  and  issued 
by  him  in  the  said  firm  name  without  authority. 

2042.  Invalidity  of  Transfer  of  Note  by  Insolvent  Corpora- 
tion. 

I.  That  the  transfer  of  the  note  alleged  in  the  complaint, 
to  plaintiff  as  therein  alleged,  was  made  when  the  said  cor- 
poration was  insolvent,  and  for  a  prior  indebtedness  of  the 
corporation,  and  was  made  with  intent  to  give  a  preference 
to  the  plaintiff  over  other  creditors  of  the  corporation;  that 
the  plaintiff  was,  at  the  time,  one  of  the  directors  of  the  said 
company,  and  had  full  knowledge  of  its  insolvency. 

2043.  Extension  of  Time   of   Payment; 182   Defendant   a 
Surety  or  Otherwise  Secondarily  Liable.183 

[Under  N.  Y.  Nego.  Inst.  Law,  §  201.] 

182  See  also  Forms  1915  and  2367  discharging  the  surety,  an  agree- 
and  notes.     To  have  the  effect  of      ment  for  the  extension  of  time  of 

183 That  an  accommodation  maker  Toplitz,  81  App.  Div.  593,  81  N.  Y. 

cannot   raise    this   defense,    on   the  Supp.    422,    aff'd    without    passing 

ground  that  he  is  not  liable  as  a  on  this  point  in  178  N.  Y.  464. 
surety,  was  held  in  Nat.  Cit.  Bank  v. 
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I.  [//  defendant  was  a  surety  and  the  complaint  does  not  so 
allege,  set  forth  such  fact.] 

II.  On  information  and  belief  that  at  or  about  the  time 
of  the  maturity  of  said  note,  the  plaintiff,  in  consideration 
of  [state  exact  consideration 184  if  possible,  or  for  a  valuable  con- 
sideration] 185  and  without  the  knowledge  or  consent  of 
the  defendant,  made  an  agreement  with  said  [maker],  whereby 
he  extended  the  time  for  the  payment  of  said  note  by 
said  [maker]  for  the  period  of  days  from  the 
day  it  became  due,  according  to  its  terms.186 


payment,  made  by  the  creditor  with 
the  principal  debtor,  without  the 
consent  of  the  surety,  must  be  an 
unconditional  one  (Nat.  Park  Bank 
v.  Koehler,  137  App.  Div.  785,  122 
N.  Y.  Supp.  490)  and  be  based  upon 
a  valid  consideration,  such  as  will 
preclude  the  creditor  from  enforcing 
the  debt  against  the  principal. 
See  Nat.  City  Bank  v.  Toplitz,  178 
N.  Y.  464;  Olmstead  v.  Latimer,  158 
N.  Y.  313;  Paddock  v.  Jones,  40  Vt. 
474;  Costello  v.  Wilhelm,  13  Kan. 
229.  Such  an  agreement  need  not 
be  in  writing.  Antisdel  v.  William- 
son, 37  App.  Div.  167,  55  N.  Y. 
Supp.  1028,  aff'd  165  N.  Y.  372. 

184  This  is  essential  within  the 
jurisdiction  of  the  Appellate  Division 
for  the  first  department.  See  vol.  I, 
p.  21,  note  on  alleging  consideration. 

The  acceptance  of  a  new  note  of 
the  principal,  as  collateral  security, 
is  sufficient  consideration.  See  Brown 
v.  Mason,  55  App.  Div.  395,  66  N.  Y. 
Supp.  917,  aff'd  170  N.  Y.  584;  Nat. 
Park  Bank  v.  Koehler,  204  N.  Y. 
174;  Union  Trust  Co.  v.  McCrum, 


145  App.  Div.  409,  129  N.  Y.  Supp. 
1078,  aff'd  207  N.Y.  721. 

185  It  was  held  in  Hodgens  v. 
Jennings,  148  App.  Div.  879,  133 
N.  Y.  Supp.  584;  Nat.  Cit.  Bank  v. 
Toplitz,  178  N.  Y.  464,  that  an 
answer  was  fatally  defective  which 
failed  to  allege  that  there  was  a 
consideration  for  the  agreement  to 
extend  the  time.  It  was  suggested 
in  the  latter  case,  and  in  Huey  v. 
Pinney,  5  Minn.  310,  that  the  exact 
consideration  need  not  be  alleged  as 
against  a  demurrer  or  objection  at 
trial,  but  that  such  an  answer 
might  be  held  defective  on  a  motion 
to  make  more  definite  and  certain. 

See  general  note  on  page  21,  on  al- 
leging consideration,  and  the  present 
conflict  of  authority  as  to  the  suffi- 
ciency of  an  allegation  that  an  agree- 
ment was  made  "  for  a  valuable 
consideration." 

186  Merely  taking  a  new  note, 
without  agreeing  to  an  extension  of 
time  will  not  discharge  the  indorser. 
Riehl  v.  Austin,  155  App.  Div.  207, 
140  N.  Y.  Supp.  21-7. 
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2044.  That  Defendant  was  a  Surety,  or  an  Accommodation 
Maker  or  Indorser,  and  that  Plaintiff  holds  Collateral 
Securities  to  which  Defendant  asks  to  be  Subro- 
gated.187 

I.  That  said  note  was  indorsed  by  the  defendant  without 
any  consideration,  for  the  accommodation  of  said  [maker], 
which  the  plaintiff ,  well  knew  at  the  time  he  received  the 
same. 

II.  That  said  note  was  made  under  an  agreement  between 
said  [maker]  and  the  plaintiff,  whereby  said  [maker]  executed 
to  the  plaintiff  a  bond  for  dollars,  together  with  a 
mortgage  on  house  and  lot  No.  ,  street,  in 

,  as  security  for  the  payment  thereof;  that  de- 
fendant indorsed  said  note  relying  upon  the  security  thereof. 

III.  [That  said — maker — is  insolvent  and  unable  to  pay 
said  note,  and  the  defendant  has  no  recourse  for  the  pay- 
ment or  security  of  the  sum  for  which  he  is  liable  to  the 
plaintiff,  except  the  said  mortgages  and  securities  held  by  the 
plaintiff.]  That  the  defendant  has  offered  to  pay  the  said 
note,  with  interest  and  costs,  if  the  plaintiff  will  surrender 
and  transfer  to  the  defendant  upon  such  payment,  the  mort- 
gages and  securities  held  by  the  plaintiff,  which  the  plaintiff 
refuses  to  do. 

Wherefore,  the  defendant  demands  that  upon  his  pay- 
ing said  note,  with  interest  and  costs,  the  plaintiff  be  ad- 
judged to  transfer  and  deliver  said  bond  and  mortgage  to 
the  defendant  in  order  that  he  may  hold  and  enforce  them 
for  his  reimbursement,  with  interest. 

2045.  The  Same,  where  Plaintiff  has  Released  or  Sur- 
rendered the  Security.188 

[Substitute  for  III,  IV  and  V  of  preceding  form:] 

III.  That  thereafter  and  without  the  knowledge  or  con- 

187  This  form  is  sustained  by  Bank  m  From     Whitehead    v.     Heiden- 

of  Toronto!;.  Hunter,  4  Bosw.  (N.  Y.)  heimer,  57  App.  Div.  590,  68  N.  Y. 

0464  See,  also,  on  the  merits,  Lewis  Supp.  704. 
v.  Palmer,  28  N.  Y.  271. 
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sent  of  defendant,  plaintiff  released,  discharged  and  can- 
celled said  bond  and  mortgage  and  released  said  [maker] 
of  all  liability  thereon;  that  the  value  of  the  real  property, 
upon  which  said  mortgage  was  a  prior  lien,  was  and  is 
greater  than  the  amount  of  said  note,  and  said  [maker] 
is  solvent  and  able  to  pay  the  full  amount  due  on  said  bond.189 
IV.  That  thereby  defendant's  liability  upon  said  note, 
if  any  existed,  has  been  released,  discharged  and  cancelled. 

2046.  That  Check  was  not  Negotiated  within  Reasonable 
Time,  with  Defense  against  Payee.190 

I.  That  the  check  alleged  in  the  complaint  was  delivered 
by  defendant  to  [the  payee]  on  the  day  of  its  date;  [on  in- 
formation and  belief]  that  said  [payee]  retained  said  cheek 
and  did  not  indorse  or  deliver  said  check  to  plaintiff  for  a 
period  of  days  thereafter.191 

II.  That  said  delay  in  negotiating  said  check  constituted 
more  than  a  reasonable  time  after  its  delivery  by  defendant 
to  said  [payee],  and  plaintiff  in  accepting  the  same  knew  or 
is  chargeable  with  knowledge  of  the  hereinafter  alleged  facts. 

[Set  forth  any  defense  which  would  have  been  good  as  against 
the  payee.] 

189  Since  the  bond  and  mortgage  Sons  Co.  v.  Cramer,  170  App.  Div. 
are  given  as  part  security,  there  will      114,  155  N.  Y.  Supp.  775. 

be  no  presumption  that  they  are  of  m  A   check  drawn  after  banking 

value  equal  to  the  debt.     See  Riehl  hours  on  one  day,  deposited  by  payee 

v.  Austin,   155  App.  Div.  207,   140  the  next  day,  and  presented  for  pay- 

N.  y.  Supp.  217.  ment  on  the  following  day,  is  pre- 

190  See  Citizens'  State  Bank  v.  sented  within  a  reasonable  time 
Coles,  89  App.  Div.  281,  86  N.  Y.  within  N.  Y.  Nego.  Inst.  Law,  §  322, 
Supp.  38,  rev'd  on  ano.  ground  in  and  the  drawer  is  liable  even  though 
180  N.  Y.  346;  Fealey  v.  Bull,  163  the  bank  on  which  it  was  drawn 
N.  Y.  397;  Ames  v.  Merriam,  98  suspends  on  the  day  the  check  was 
Mass.  294;  First  Nat.  Bank  v.  Harris,  presented.  Zaloom  v.  Ganim,  72 
108  id.  514.  Misc.  36,  129  N.  Y.  Supp.  85,  aff'd 

If  the  bank,  or  other  drawee,  has  132  N.  Y.  Supp.  1151. 

become    insolvent,    the    drawer    is  The  fact  of  delay  should  be  dis- 

discharged  to  the  extent  of  his  loss,  tinctly  averred.     Harbeck  v.  Craft, 

Rockwell  v.  Dye,  42  App.  Div.  520,  4  Duer  (N.  Y.),  122. 
59  N.  Y.  Supp.  776;  Sutzberger  & 
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2047.  Breach  of  Special  Agreement  as  to  Presenting  and 
Giving  Notice. 

I.  That  the  bill  of  exchange  in  the  said  complaint  men- 
tioned, was  by  the  said  defendant  delivered  to  the  said 
plaintiff,  and  by  him  discounted  for  the  said  defendant,  upon 
the  express  condition  and  understanding  that  the  plaintiff 
should  cause  the  same  to  be  presented  to  the  drawee  thereof 
for  acceptance  or  payment,  and  acceptance  or  payment 
thereof  to  be  demanded  as  soon  after  the  delivery  thereof 
as  the  same  could  be  done  by  the  exercise  of  reasonable  dili- 
gence in  that  behalf;  and  that  in  case  of  the  non-acceptance 
or  non-payment  thereof  by  the  drawee,  on  presentation  or 
demand,  immediate  notice  of  such  non-acceptance  or  non- 
payment should  be  given  to  the  said  defendant  by  telegraph, 
or  that  the  said  defendant  should  not  be  bound  or  liable  to 
pay  the  said  bill  of  exchange. 

II.  That  the  said  plaintiff  failed  to  comply  with  the  condi- 
tion or  understanding  aforesaid,  and  did  not  present  the 
same  for  acceptance  or  payment,  or  demand  acceptance  or 
payment  of  the  same  until  after  the  lapse  of  days 
after  the  same  was  received  by  plaintiff,  which  was  not  within 
a  reasonable  time  after  the  delivery  thereof  to  the  said  plain- 
tiff; nor  was  immediate  or  any  notice  of  the  non-acceptance 
or  non-payment  thereof  given  to  the  defendant,  by  tele- 
graph, or  otherwise,  or  until               days  thereafter. 

III.  [Allege  special  damage  resulting  from  breach  of  agree- 
ment.] 

V.  ACCOUNT  STATED 

2048.  That  Account  as  Stated  Contains  Errors.192 

That  the  account  stated  between  plaintiff  and  defendant, 
as  alleged  in  the  complaint,  contains  errors  and  omissions 

192  The  effect  of  an  account  stated  show  affirmatively  that  it  is  incor- 

is   merely   to   establish   prima  facie  rect.    See  Boyce  v.  Walker,  130  App. 

the  accuracy  of  the  items  without  Div.  305,  114  N.  Y.  Supp.  366,  and 

further  proof,  and  the  party  seeking  cases   cited, 
to  impeach  it  is  bound  to  allege  and 
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as  follows:  [state  briefly].193  That  the  said  errors  and  omis- 
sions were  the  result  of  mutual  mistake  on  the  part  of  the 
plaintiff  and  defendant,  or  of  mistake  on  the  part  of  defend- 
ant and  fraudulent  concealment  on  the  part  of  the  plaintiff. 

2049.  Impeaching  for  Fraud. 

[Sustained  in  Currie  v.  Sprague,  138  App.  Div.  900,  122 
N.  Y.  Supp.  1042,  aff'd  199  N.  Y.  566.] 

That  the  pretended  statement  of  account  alleged  in  the 
complaint  is  fictitious,  false  and  fraudulent,  and  does  not 
contain  a  true  statement  of  the  transactions  actually  had 
between  plaintiff  and  defendant;  [state  briefly  the  character 
of  the  falsity,  as:]  that  a  large  part  of  the  alleged  purchases 
and  sales  therein  set  forth  as  having  been  made  were  ficti- 
tious and  pretended  transactions  and  were  never  in  fact 
made  by  plaintiff  for  defendant;  that  defendant  relied  upon 
the  statements  of  account  rendered  by  plaintiff,  and  did  not 
discover  the  falsity  thereof  until  on  or  about  the 
day   of  ,    19     ,    when   defendant   demanded   that 

plaintiff  furnish  a  new  and  correct  statement  which  plaintiff 
has  refused  to  do.-  [If  defendant  is  able  so  to  do,  he  may 
properly  allege  the  falsity  of  specific  items.]  1U 

VI.  AWARDS 

2050.  Specific  Denial  of  Submission.195 

Defendant  denies  that  he  ever  agreed  or  promised  that 
the  matters  or  things  in  dispute  between  plaintiff  and  de- 


193  When  an  account  stated  is  once  was  said  that  the  answer  failed  to 
impeached  by  the  showing  of  any  point  out  a  single  erroneous  item, 
of  the  specified  errors  or  omissions  "or  set  forth  a  single  fact  showing 
resulting  from  fraud  or  mistake,  the  either  fraud  or  mistake  on  the  part 
entire  account  is  open  and  defendant  of  the  stockbrokers." 

is  not  limited  to  the  specific  items  19s  A  submission  under  the  pro- 
attacked.  Bergen  v.  Hitchings,  22  visions  of  the  N.  Y.  Code  Civ.  Pro., 
App.  Div.  395,  48  N.  Y.  Supp.  96.  (§§  2365-86)  must  be  in  writing;  but 

194  In  the  dissenting  opinion  in  an  oral  submission  may  be  good  at 
Currie  v.  Sprague,  mpra,  the  answer  common  law.  See  note  to  Form 
was  criticized  as  indefinite,  and  it  429,  ante,  p.  417. 
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fendant  set  forth  in  the  complaint,  or  any  of  them,  might 
be  submitted  to  arbitration,  as  alleged  in  the  complaint. 

2051.  Specific  Den  al  of  Award.196 

Defendant  denies  that  the  said  [arbitrator  or  umpire]  has 
made  or  published  any  award  [or,  the  award  alleged  in  the 
complaint]. 

2052.  Specific  Denial  of  Defendant's  Non-performance. 

Defendant  denies  that  he  has  not  performed  said  award 
upon  his  part,  and  alleges  that  on  or  about  the 
day  of  ,  19     ,  [here  briefly  state  what  was  done  in 

compliance  with  the  terms  of  the  award  as  set  forth  in  the 
complaint].197 

2053.  Specific  Denial  of  Performance  by  Plaintiff. 

Defendant  denies  that  the  plaintiff  duly  performed  all 
the  conditions  of  said  award  upon  his  part  [or,  Defendant 
denies  that  plaintiff  performed  the  acts  required  by  said 
award  to  be  performed  by  him  and  defendant  alleges  that, 
on  the  contrary,  the  plaintiff  did  not — here  set  forth  facts 
showing  non-performance,  as  would  be  done  in  a  com- 
plaint]. 


198 


106  If  the  defendant  relies  upon  an  allege  payment.     See  notes  to  Form 

irregularity  in  the  award,  or  an  ex-  1878. 

cess  of  power  on  the  part  of  the  ar-  m  The  denial  outside  of  the  brack- 
bitrators,  it  may  be  necessary  to  eted  words  would  put  in  issue  plain- 
allege  the  fact  expressly.  See  Form  tiff's  performance  of  conditions 
2055,  post.  precedent,  if  plaintiff  had  alleged  per- 

It  was  held  at  common  law,  that  formance  in  the  statutory  form  per- 

where  a  party  desires  to  question  the  mitted  by  Code  Civ.  Pro.,  §  533.    If, 

legal  effect  of  a  submission  or  award,  however,  plaintiff  has  not  used  the 

he  must  set  it  out  and  demur.    Fid-  statutory    form    of    allegation,    but 

ler  v.  Cooper,  19  Wend.  (N.  Y.)  285.  has  set  out  facts  showing  perform- 

197  If,  however,  the  award  requires  ance,    or    if    there    are    concurrent 

payment  of  money  by  defendant,  a  conditions  which  plaintiff  has  alleged 

denial    of    non-performance    would  he  was  ready  and  offered  to  perform, 

be  ineffective;  he  must  affirmatively  the  denial  should  be  changed  to  the 

bracketed  words. 
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2054.  That  Demand  for  Payment  was  not  a  Valid  One.199 

[As  a  partial  defense :]  200 

Defendant  alleges  that  the  demand  upon  defendant  for 
payment  of  the  award,  alleged  to  have  been  made  on  the 
day  of  ,  19     ,  was  for  an  amount  in  ex- 

cess of  the  amount  due  and  payable  to  plaintiff;  that  on 
said  day  there  were  certain  taxes  and  assessments  then  un- 
paid which  were  valid  and  subsisting  liens  against  said 
award  as  follows:  [state  character  and  amount]. 

2055.  Invalidity  of  Award.201 
[For  a  defense  and  counterclaim:] 

I.  Defendant  admits  the  submission  of  the  controversy 
to  arbitration  as  alleged  in  the  complaint,  and  that  the  time 
for  the  delivery  of  the  award  was  extended,  as  stated  in  the 
complaint. 

II.  Defendant  denies  [any  knowledge  or  information  suf- 
ficient to  form  a  belief]  that  the  arbitrators  made  an  award 
[in  writing,  under  their  hands,  and  delivered  the  same  to  the 
plaintiff]  within  the  time  so  limited  therefor. 

III.  Defendant  further  alleges  [here  set  forth  the  facts 
which  invalidate  the  award,  e.  g.:]  that  he  never  had  any 
notice  of  the  time  when  or  place  where  the  said  arbitrators 
would  meet  to  hear  the  matters  submitted  to  them,  or  had 
any  opportunity  of  appearing  before  said  arbitrators,  or 
of  producing  proof,  or  examining  witnesses,  or  of  being  heard 
in  his  defense  before  said  arbitrators;  and  said  alleged 
award  was  made  without  any  information  or  notice  thereof 
to  the"  defendant  until  long  after  the  day  when  the  same 
is  alleged  to  have  been  made. , 

IV.  That  the  said  arbitrators,  on  or  about  the 

day  of  ,  19     ,  and  while  examining  the  premises  and 

199  Sustained  in  Deering  v.  City  of  201  This  form  is  supported  by 
N.  Y.,  51  App.  Div.  402,  64  N.  Y.  Knowlton  v.  Mickles,  29  Barb. 
Supp.  606.    The  effect  of  this  answer      (N.  Y.)  465. 

would  be  to  prevent  the  accruing  See  another   form,    attacking  the 

of  interest.  award    on    other    grounds,    under 

200  see  Form  12.  Chapter  XVIII,  Form  525. 
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preparing  their  award,  or  immediately  prior  thereto,  and 
on  the  same  day,  examined  several  witnesses  touching  the 
matters  submitted  to  them  by  the  parties,  and  took  and 
heard  their  statements  in  respect  thereto,  in  the  presence 
of  the  plaintiff,  and  in  the  absence  of,  and  without  the 
knowledge  or  consent  of  the  defendant. 

V.  That  defendant  has  a  good  and  substantial  defense 
upon  the  merits,  in  the  matter  submitted  to  said  arbitrators, 
and  that  he  would  have  been  entitled  to  an  award  in  his 
favor,  had  an  opportunity  been  afforded  him  of  producing 
his  proofs  before  the  said  arbitrators. 

Wherefore,  the  defendant  demands  that  the  said  alleged 
award  be  adjudged  null  and  void  as  to  the  defendant,  and 
that  this  action  thereon  be  dismissed,  and  for  such  other 
and  further  relief  as  may  be  just. 


VII.  BONDS  AND  UNDERTAKINGS 


202 


2056.  That  the  Bond  Sued  on  was  on  a  Condition,  and 
Defendant  has  Satisfied  it.203 
I.  That  the  bond  mentioned  in  the  complaint  was,  and  is, 
subject  to  a  condition  thereunder  written,  that  if  [set  out 
the  condition,  as:]  the  defendant  should  pay  to  the  plaintiff 
on  the  day  of  ,  19     ,  the  sum  of 

202  For  forms  of  denials,  and  de-  Richards  v.  Day,  137  N.  Y.  183,  50 

fenses  common  to  many  classes  of  N.  Y.  State  Rep.  389. 

actions  on  contracts,   such  as  pay-  Where    several    breaches    are   as- 

ment,  release,  Statute  of  Limitations,  signed,   each  breach  is  regarded  as 

etc.,  see  previous  chapters.  constituting  a  distinct  cause  of  action, 

Under  a  general  denial  of  the  exe-  and  an  answer  which  is  pleaded  in 

cution  or  delivery  of  the  bond,  de-  bar  to  the  whole  action,  but  fails  to 

fendant  may  prove  that  he  did  not  answer  one  of  the  breaches  assigned, 

assent  to  or  authorize  the  condition  is  bad.     See  Beach  v.  Barrows,   13 

as  written  in  the  bond  given  to  the  Barb.  (N.  Y.)  305;  State  v.  Roche,  94 

plaintiff,  but  that  it  was  agreed  that  Ind.  372. 

the  payments,  specified  in  the  bond  203  This  form  is  appropriate  only 
to  be  absolute,  were  to  be  conditional,  where  the  complaint  merely  alleges 
and  the  bond  was  signed  by  defend-  the  bond,  without  noticing  its  con- 
ant  in  blank,  with  the  direction  that  dition. 
the  condition  should  be  so  inserted. 


Bonds  and  Undertakings  2405 

dollars,  with  interest  at  the  rate  of  per  cent,  the 

same  should  be  null  and  void. 

II.  That  the  defendant  on  that  day  [or,  before  the  com- 
mencement of  this  action]  paid  to  the  plaintiff  the  said  sum 
of  dollars,  together  with  all  interest  ihen  accrued 

thereon.204 

2057.  Want  of  Consideration.205 

That  the  bond  alleged  in  the  complaint  was  executed 
and  delivered  by  defendant  without  any  consideration 
therefor. 

2058.  The  Same,  Bond  Given  to  Secure  Stay  of  Execution 
of  Void  Court  Order.206 

[If  the  complaint  sufficiently  shows  the  circumstances  under 
which  the*  bond  was  given,  and  identifies  the  order  requiring 
it,  no  re-statement  is  necessary;  m  otherwise,  however,  allege 
such  facts.] 

That  said  order  of  the  Court,  dated  on  the 

day  of  ,  19     ,  and  requiring  the  giving  of  the  said 

bond,  as  alleged  in  the  complaint,  was  on  appeal  to  the 
[Court  of  Appeals]  duly  adjudged  to  be  absolutely  void. 

That  said  bond  was  given  solely  to  secure  a  stay  of  exe- 
cution of  said  void  order,  and  for  no  other  consideration. 

2059.  Failure  of  Consideration.208 

I.  That  defendant  gave  said  bond  [with  a  mortgage  col- 

204  A  plea  of  payment  of  part  of  a  SM  Under  such  circumstances,  the 
bond  and  acceptance  in  full,  is  bad.  bond  is  without  consideration.  See 
Dederick  v.  Leman,  9  Johns.  (N.  Y.)  Breuchaud  v.  Rudiger,  162  App. 
333.  Div.      720,     147      N.     Y.      Supp. 

205  This  defense,  where  the  instru-  1001. 

ment   is   sealed,    is   not   admissible  207  Terry  v.   Buek,  40  App.   Div. 

under  a  denial.    Abb.  Brief  on  PI.,  419,  59  N.  Y.  Supp.  980. 

2d  ed.,  p.  1384;   Howie   v.    Kasno-  208This  is  a  good. defense  as  well 

witz,  83  App.  Div.  295,  82  N.  Y.  in  an  action  by  an  assignee  of  the 

Supp.    42;   Evans   v.    Williams,    60  bond.     Western  Bank  v.  Sherwood, 

Barb.    (N.   Y.)    348;    Livingston   v.  29  Barb.  (N.  Y.)  383. 

Tremper,  4  Johns.  (N.  Y.)  416. 
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lateral  thereto]  to  said  [obligee]  solely  in  consideration  of  the 
performance  by  said  [obligee]  of  the  covenants  and  conditions, 
upon  his  part,  in  an  agreement  then  made  between  them, 
of  which  agreement  a  copy  is  annexed  marked  A,  and  made 
a  part  of  this  answer. 

II.  [//  there  are  any  conditions  precedent  for  defendant  to 
perform  under  the  agreement:]  That  this  defendant  duly 
performed  all  the  conditions  of  said  agreement  on  his  part. 

III.  That  the  said  [obligee — here  allege  breach  as  in  an 
action  upon  the  contract], 

2060.  By  Corporation,  that  Bond  was  Issued  in  Contra- 
vention of  a  Provision  of  its  Charter.209 

I.  That  defendant  is  a  railroad  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the 
States  of  and  ;  that  on  or  about  the 

day  of  ,  19    ,  an  act  was  duly  passed  by  the  Legis- 

lature of  the  said  State  of  ,  under  and  in  pursuance 

of  which  defendant  was  regularly  incorporated  and  author- 
ized to  enjoy  and  exercise  all  the  rights,  privileges  and 
franchises  of  a  railroad  company,  subject  to  all  the  general 
provisions  of  the  laws  of  said  State  regulating  such  com- 
panies, so  far  as  the  same  were  not  inconsistent  with  the 
special  provisions  of  the  aforesaid  act. 

II.  That  in  and  by  section  of  said  act  it  was  pro- 
vided as  follows,  to  wit:  "And  the  said  corporation  may 
make  and  issue  its  bonds,  of  not  less  denomination  than 
one  hundred  dollars  each,  payable  at  such  times  and  places, 
bearing  such  rates  of  interest,  not  exceeding  seven  per  cent 
per  annum,  payable  semi-annually,  at  such  ptace  or  places 
as  may  be  agreed  upon,  as  it  may  deem  expedient,  and  may 
hypothecate  or  sell  such  bonds,   within  or  without  this 

209  It  was  held  in  Elsworth  v.  St.  An  answer  by  a  corporation  to  an 

Louis,  etc.,  Ry.  Co.,  98  N.  Y.  553,  action  on  a  negotiable  bond  issued 

aff'g  33   Hun,   7     (from  which   the  by  it  requires  a  judge's  order  that 

precedent  is  adapted),  that  this  is  not  the  issues  be  tried.     Code  Civ.  Pro., 

a  defense  to  the  bond  in  the  hands  of  §  1778. 
a  bona  fide  holder  for  value. 
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State,  when  issued,  to  raise  or  borrow  money,  at  a  price  not 
less  than  eighty  cents  on  the  dollar,  and  all  other  bonds  to 
be  issued  shall  be  sold  or  exchanged  at  par,  and  in  no  case 
shall  bonds,  whether  hypothecated  or  sold,  become  a  debt 
or  liability  of  the  corporation  at  less  than  eighty  cents  on  the 
dollar." - 

III.  That  at  some  time  during  the  year  19  certain  of  its 
officers  caused* to  be  prepared  bonds,  bearing  date 
on  the               day  of               ,  19     ,  each  for  the  sum  of 

dollars,  with  interest  at  the  rate  of  ten  per  cent 
per  annum,  payable  semi-annually,  on  the  days  of 

and  of  each  year,  upon  presentation  and 

surrender  of  coupons  thereto  annexed,  and  caused  said 
bonds  to  be  signed  by  the  then  president  and  secretary  of 
this  defendant,  and  its  corporate  seal  to  be  affixed  thereto, 
which  said  bonds  were  to  be  divided  into  two  series,  each 
comprising  bonds;    that    all   of   said   bonds   were 

made  payable  to  M.  N.  or  bearer,  and  purported  to  be  se- 
cured by  a  certain  deed  of  trust,  bearing  even  date  there- 
with, executed  and  delivered  by  said  M.  N.  and  this  defend- 
ant to  the  0.  P.  Company,  as  trustees;  that  it  was  provided 
in  said  bonds  that  they  were  to  be  authenticated  by  a  cer- , 
tificate  indorsed  thereon  and  duly  signed  by  the  said  trustees, 
before  becoming  valid  and  obligatory  upon  this  defendant, 
which  said  certificate  was  thereafter  so  indorsed  and  signed; 
that  the  bonds  mentioned  in  the  complaint  purport  to  be 
part  of  the  aforesaid  issue. 

IV.  That  thereafter  said  bonds  were  sold  to  various  pur- 
chasers at  considerably  less  than  their  par  value,  to  wit, 
at  prices  ranging  from  ninety  per  cent  of  said  par  value 
downwards. 

V.  That  none  of  its  then  officers,  nor  any  other  person, 
then  or  at  any  time,  had  power  or  authority  to  sell  said 
bonds  at  the  prices  aforesaid,  or  at  any  price  less  than  the 
par  value  thereof,  nor  had  the  corporation  itself  any  power 
to  sell  at  any  price  less  than  said  par  value;  that  any  and 
all  such  sales  were  forbidden  by  defendant's  charter,  and 
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by  the  said  laws  of  the  said  State  of  ,  and  were 

and  are  illegal  and  void,  and  conferred  no  right  upon  the 
purchasers  of  said  bonds  to  have  or  to  hold  the  same,  or  to 
enforce  them  against  this  defendant,  and  that  none  of  said 
bonds,  sold  as  aforesaid,  ever  became,  or  were,  or  are,  actual 
obligations  of  this  defendant,  or  a  debt  or  liability  of  this 
defendant. 

VI.  That  all  the  purchasers  of  said  bonds  had  full  knowl- 
edge of  all  the  facts  hereinbefore  alleged,  and  especially 
this  plaintiff  had  full  knowledge  thereof,  and  was  not  a 
holder  for  value  of  the  bonds  mentioned  in  the  complaint. 

2061.  That  Liability  on  Undertaking  was  Due  to  Con- 
spiracy to  hold  Surety.210 
That  prior  to  the  [new  trial  in  the  County  Court] 

plaintiff  and  said  [person  for  whom  undertaking  an  appeal 
was  given]  fraudulently  conspired  together  to  have  judgment 
rendered  in  plaintiff's  favor  in  said  Court,  and  in  pursuance 
of  said  conspiracy  material  evidence  against  plaintiff's  claim 
was  suppressed  and  a  fraudulent  and  collusive  judgment  for 
dollars  was  obtained,  which  is  the  same  judgment 
alleged  in  the  complaint. 


Vm.  GUARANTIES 


211 


2062.  Specific  Denial  of  Plaintiff's  Performance. 

Defendant  denies  that  the  plaintiff  supplied  the  goods 

210  Held,  a  sufficient  defense  in  Under  a  general  denial,  where  the 
Brownell  v.  Snyder,  122  App.  Div.  guaranty  is  of  payment  of  such  sum 
246,  106  N.  Y.  Supp.  771.  as  may  be  due,  defendant  may  show 

211  For  defenses  common  to  ac-  payment  by  the  principal  of  a  greater 
tions  on  many  classes  of  contracts,  sum  than  plaintiff  admits.  Ebling 
such  as  payment,  Statute  of  Frauds,  Brewing  Co.  v.  Weisel,  139  App. 
etc.,  etc.,  see  previous  chapters.  Div.  634,  124  N.  Y.  Supp.  73. 

For  forms  setting  up  extensions  of  That   the   guaranty   did   not   rain 

time  of  payment,  see  Forms  2043  and  to  the  creditors  named  in  the  com- 

2367.  plaint  is  admissible  under  a  general 

Modification  of  contract   without  denial.       Matthews     Sales     Co.     v. 

consent  of  guarantor  or  surety,  see  Hutcheson,  170  App.  Div.  391,  155 

Form  1915.  N.    Y.    Supp.    1033    (issue    whether 
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[or,  rendered  the  services]  to  the  said  M.  N.  alleged  in  the 
complaint. 

[Or  if  the  plaintiff's  allegation  of  performance  is  in  the 
statutory  form  under  Code  Civ.  Pro.,  §  533:]  Denies  that  plain- 
tiff has  duly  performed  all  the  conditions  on  his  part. 

2063.  Specific  Denial  of  Notice  of  Acceptance  of  Guar- 
anty.212 

Defendant  denies  that  any  notice  that  plaintiff  accepted 
said  guaranty  and  would  give  to  said  M.  N.  the  credit 
therein  mentioned,  or  that  plaintiff  had  furnished  said 
goods  [or,  rendered  said  services]  to  said  M.  N.,  was  given 
to  the  defendant. 

2064.  Revocation  of  Continuing  Guaranty. 

[For  a  partial  defense :] 

That  after  the  making  of  the  agreement  alleged  in  the 
complaint,  and  on  or  about  the  day  of  , 

19  ,  defendant  notified  plaintiff  that  he  revoked  said 
guaranty  and  would  not  be  thereafter  bound  thereon  or 
liable  for- [goods  thereafter  furnished  said  M.  N.]. 

That  [a  portion  of]  the  goods  mentioned  in  the  complaint 
as  having  been  sold  and  delivered  to  said  M.  N.  were  so 
sold  and  delivered  subsequent  to  defendant's  said  revo- 
cation. 


guaranty  was  to  a  co-partnership,  or  N.   Y.   Supp.    160.     For  precedent, 

to  a  corporation  of  same  name).  see  Form  1869. 

That  the  guaranty  was  a  special  212  In  some  States  an  acceptance  of 

one,     and   not    assignable,    may   be  the    guaranty,    absolute    in    terms, 

raised    by    demurrer.       Brumm     v.  must  be  communicated  to  the  guaran- 

Gilbert,  50  App.  Div.  430,  64  N.  Y.  tor,  as  a  condition  of  his  liability. 

Supp.  144.  This  is  not  the  rule  in  New  York 

If  the  complaint  does  not  allege  (Niles  Co.  v.  Reynolds,  4  App.  Div. 

that  the  agreement  of  guaranty  was  24,  38  N.  Y.  Supp.  1028),  and  such 

in  writing,  the  defense  that  it  was  not  a   defense   would    not  be  available 

in  writing  must  be  pleaded  to  be  unless    the    contract    of     guaranty 

available.     N.   Y.   Fireproof  Assoc.  provided    for   the    giving    of    such 

v.  Stanley,    105  App.   Div.   434,   94  notice. 
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IX.  INSURANCE  213 

2065.  Specific  Denial  of  Policy.214 

Defendant  denies  that  it  made  or  delivered  the  policy 
of  insurance  alleged  in  the  complaint. 

2066.  Specific  Denial  of  Plaintiff's  Interest. 

Defendant  on  information  and  belief  denies  that  the 
plaintiff  owned,  or  had  any  right,  title  or  [insurable]  inter- 
est 216  in,  the  said  goods  [or,  the  said  building,  house  or 
its  contents]  at  the  time  of  the  happening  of  the  loss  [or, 
at  the  time  of  the  making  of  the  agreement  of  insurance] 
alleged  in  the  complaint. 

2067.  Specific  Denial  of  Proof  of  Loss.216 
Defendant  denies  that  the  said  plaintiff  did,  within 


213  Under  a  denial  that  the  loss, 
injury  or  death  occurred  by  reason 
of  a  cause  insured  against,  defendant 
may  establish  the  contrary  of  such 
claim;  e.  g.,  the  plaintiff  suing  on  an 
accident  policy  must  establish  that 
the  injury  resulted  solely  from  the 
accidental,  violent  and  external  means 
required  by  the  terms  of  the  policy, 
and  defendant's  denial  permits  him 
to  contest  on  that  point. 

But  where  the  defendant  has  in- 
sured generally  against  loss  by  fire, 
or  has  promised  to  pay  a  sum  upon 
the  insured's  death,  provisions  in 
the  policy  avoiding  the  liability  if 
the  fire  or  death  occurred  from  cer- 
tain excepted  causes  require,  under 
familiar  principles,  affirmative  pleas 
on  the  part  of  the  defendant.  See 
Form  2090,  and  note. 

214  An  answer  admitting  the  mak- 
ing of  a  policy,  of  which  a  copy  is  an- 
nexed to  the  complaint,  and  begging 
leave  to  refer  to  the  original  thereof 
when  produced,  raises  no  issue  there- 


on.    Murray  v.  New  York  Life  Ins. 
Co.,  85  N.  Y.  236. 

215  It  was  held  in  Franklin  Life  Ins. 
Co.  v.  Sefton,  53  Ind.  380,  that  an 
allegation  that  plaintiff  had  "no 
insurable  interest  whatever  in  the 
life  of"  the  insured,  is  a  mere  con- 
clusion of  law  and  insufficient. 
.  218  Such  an  act,  forming  a  condi- 
tion precedent  to  an  action  on  the 
policy,  is  put  in  issue  by  a  denial, 
general  or  specific. 

A  general  denial  puts  in  issue  the 
receipt  of  proofs  of  loss.  Mitchell  v. 
Home  Ins.  Co.,  32  Iowa,  421.  But 
if  the  answer  admits  that  proofs  of 
loss  have  been  presented,  but  alleges 
that  they  did  not  comply  with  the 
requirements  of  the  policy,  the  de- 
fendant must  state  in  what  respects 
they  did  not  comply.  Votein  v.  P.  W. 
Ins.  Co.,  16  Weekl.  Dig.  (N.  Y.)  502. 

But  under  a  general  denial,  the 
defendant  cannot  prove  a  defense 
based  on  a  breach  of  any  conditions 
in  the  policy  other  than  conditions 
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days  after  the  alleged  loss  or  damage  occurred  as  set  forth 
in  the  complaint,  which  was  the  time  limited  in  said  policy, 
make  out  or  deliver  to  defendant  [state  character  of  proof  re- 
quired by  terms  of  policy,  as:]  a  particular  account  of  such 
loss  and  damage,  signed  by  or  on  behalf  of  the  plaintiff, 
and  verified  by  his  oath  or  affirmation. 

4 

2068.  Denial  of  Loss  from  a  Risk  Insured  against.217 
Defendant  denies  that  the  building  described  in  the  com- 
plaint was  destroyed  [or,  injured],  during  the  term  of  the 
insurance  alleged  in  the  complaint,  by  [state  perils  insured 
against],  and  alleges  that  said  loss  occurred  wholly  by  [very 
briefly  indicate  the  excepted  peril]. 

2069.  That  Loss  Occurred  from  an  Excepted  Cause.218 
That  in  and  by  the  policy  of  insurance  referred  to  in  the 

complaint,  it  was  expressly  provided  as  follows:  "This 
company  shall  not  be  liable  for  loss  caused  directly  or  in- 
directly .  .  .  (unless  fire  ensues,  and  in  that  event  for  the 
damage  by  fire  only)  by  explosion  of  any  kind." 

Defendant  denies  that  the  loss  alleged  in  said  complaint 
to  have  been  suffered  by  plaintiff  was  caused  by  fire,  and 
alleges  that  it  was  caused  wholly  by  explosion,218"  from 
which  no  fire  ensued,  and  that  by  reason  thereof  defendant 
is  not  liable  to  plaintiff  in  any  sum  whatever. 


precedent.     Redman  v.   ./Etna  Ins.  2"  This  form  should  be  used  only 

Co.,  49  Wis.  431;  Mitchell  v.  Home  when  the  insurance  is  against  cer- 

Ins.  Co.,  32  Iowa,  241;  Bennett  v.  tain  specified  risks;  where   the  in- 

Md.  Fire  Ins.  Co.,  14  Blatchf.  422.  surance  is  in  general  terms  against 

Breaches   of   conditions   other   than  "  loss  or  damage  by  fire,  an  exception 

conditions  precedent  must  be  speci-  in  the  policy  must  be  pleaded  as 

ally  pleaded.     Bennett  v.  Md.  Fire  in  Form  2069. 

Ins.   Co.,    14  Blatchf.   422.     Where  2I8  From  Wheeler  v.   Phenix  Ins. 

a  condition  becomes  operative  only  Co.,  203  N.  Y.  283. 

in  the  event  of  a  request  in  writing,  218a  Damage  by  an  explosion  caused 

the  answer  must  aver  such  request,  by  fire  is  a  loss  by  fire.     Bird  v. 

Aurora  Fire  Ins.  Co;  v.  Johnson,  46  St.  Paul  &c  Ins.  Co.,  180  App.  Div„ 

Ind.  315.  470. 
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2070.  That  the  Fire  Insurance  Policy  was  Obtained  by 
Misrepresentations. 2 19 
That  the  defendant  was  induced  to  issue  the  policy,  and 
become  an  insurer,  as  alleged  in  the  complaint,  by  the  mis- 
representation and  false  warranty  made  by  the  plaintiff 
to  the  defendant  [of  a  fact  then  material  to  be  known  to  the 
defendant,  and  material  to  the  risk  of  the  said  policy  — 
state  character  of  warranty,  as:]  that  the  said  vessel  was 
loaded  with  hides,  whereas  a  large  portion  of  her  cargo 
consisted  of  guano  [or,  that  the  said  vessel  had  sailed  from 

on    the  day    of  ,    19    ,    whereas 

she  had  not  sailed  from  on  that  day,  but  on  the 

day  of  ,  19    ],  as  the  plaintiff  well  knew 


220 


2071.  Refusal  to  be  Examined   Concerning  Amount  of 
Loss.221 

That  the  policy  of  insurance  mentioned  in  the  complaint 
contained  the  following  provision:  [Quote  provision  requiring 
insured  to  submit  to  examination  under  oath]. 

That  defendant,  after  receiving  notice  of  said  pretended 
loss,  and  under  the  above-mentioned  condition  and  require- 
ment of  said  policy,  duly  served  a  notice  in  writing  upon 
said  [insured]  that  it  desired  to  examine  him  regarding 
said  loss  under  oath,  and  notifying  him  to  appear  be- 
fore M.  N.,  Esq.,  at  his  office  No.  in  said 
,  on   the               day  of                  ,  19     ,  at 

219  That  such  a  defense  must  be  af-  See  Gaines  v.  Fidelity  &  Casualty 
firmatively  pleaded,  and  cannot  be      Co.,  188  N.  Y.  411. 

sustained  by  proof  of  any  other  mis-  It  is  also  immaterial  that  the  in- 
representations  than  those  set  forth,  sured  had  no  knowledge  of  the  falsity, 
see  Valenti  v.  Met.  Life  Ins.  Co.,  106  but  believed  the  warranty  was  true. 
App.  Div.  487,  94  N.  Y.  Supp.  758;  Walowitch  v.  Nat.  Surety  Co.,  152 
Elmer  v.  Mutual  Benefit  Life  Assn.,  App.  Div.  14,  136  N.  Y.  Supp.  793. 
19  N.  Y.  Supp.  289.  221  Adapted  from  Porter  v.  Trad- 
See  Form  2087  for  a  precedent  on  ers  Ins.  Co.,  164  N.  Y.  504,  where  the 
a  life  insurance  policy.  defense  was  not  sustained   because 

220  The  materiality  of  the  fact  the  questions  propounded  and  un- 
stated is  of  no  consequence  if  there  answered  lacked  substantial  material- 
is  an  express  warranty  of  its  truth.  ity. 
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o'clock  in  the  [forenoon],  then  and  there  to  submit  to 
an  examination  under  oath  concerning  said  claim;  that 
said  insured  did  not  appear  before  said  M.  N.,  at  the 
hour  and  place  named  in  said  notice,  or  at  any  other 
time,  and  did  not  request  the  naming  of  any  other  time 
or  place,  and  has  refused  to  perform  his  said  agree- 
ment so  to  submit  to  such  examination  [Or,  that  said 
insured  appeared  at  said  time  and  place,  but  refused  to 
answer  pertinent  and  material  questions  regarding  said  loss, 
and  the  amount  thereof,  to  wit :  quoting  questions  propounded 
and  not  answered]. 

2072.  Refusal  to  Submit  to  an  Appraisal.222 

I.  [As  in  Form  2078.] 

II.  That  plaintiff  and  defendant  were  unable  to  agree  as 
to  the  amount  of  the  alleged  loss  caused  by  the  fire  men- 
tioned in  the  complaint,  after  defendant  had  in  good  faith  en- 
deavored to  reach  an  agreement;  that  thereafter,  and  within 

days  after  plaintiff  submitted  to  defendant  [pre- 
tended] proofs  of  the  loss  mentioned  in  the  complaint,  and  on 
or  about  the  day  of  ,  19     ,  which  was  within 

a  reasonable  time  after  submission  of  such  proofs,  defendant 
duly  notified  plaintiff  that  it  disagreed  with  plaintiff  as  to 
the  amount  of  loss,223  and  then  and  there  also  duly  notified 
plaintiff  that  it  required  an  appraisal  thereof,  that  it  had 
selected  one  M.  N.  of  ,  a  competent  and  disin- 

terested person,  as  its  appraiser,  and  duly  requested  plaintiff 
to  also  select  an  appraiser. 

III.  That  plaintiff  has  failed  and  refused  to  select  an 
appraiser,  and  no  appraisal  of  the  amount  of  said  alleged 
loss  to  plaintiff  has  ever  been  had. 

222  See  extensive  note  in  15  L.  R.  A.  should  negative  a   demand  for  an 

(N.  S.)   1055,  on  the  effect  of  the  appraisal.    Davis  v.  Atlas  Assur.  Co., 

clause   providing  for  an  appraisal;  16  Wash.  232,  47  Pac.  432. 

also,   Chainless  Cycle   Mfg.   Co.   v.  223  Disagreement  as  to  amount  of 

Sec.  Ins.  Co.,  164  N.  Y.  381.  loss   must   be   alleged   and   proven. 

.    This  is  an  affirmative  defense.    It  Cowan  v.  Phoenix   Ins.  Co.,  78  Cal. 

is  not  necessary  that  the  complaint  181,  20  Pac.  408. 
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2073.  Award  by  Appraisers.224 

[As  a  partial  defense :] 

I.  That  the  said  policy  of  insurance  referred  to  in  the  com- 
plaint contained  the  following  provision:  [quote  provision  as 
to  appraisal]. 

II.  That,  after  the  said  fire  alleged  in  the  complaint,  the 
amount  of  loss  and  damage  caused  thereby  was  not  agreed  to 
between  plaintiff  and  defendant,  but  they  disagreed  with 
respect  thereto;  that  thereupon,  and  pursuant  to  the  said  pro- 
visions of  said  policy,  the  plaintiff  duly  selected  M.  N.  as 
his  appraiser,  and  defendant  duly  selected  0.  P.  as  its  ap- 
praiser [and  said  appraisers  thereafter  selected  Q.  R.  to  act 
as  umpire]. 

III.  On  information  and  belief,  that  said  appraisers  [and 
umpire]  duly  examined  said  property  alleged  to  have  been 
damaged  and  destroyed  by  said  fire,  and  duly  estimated  and 
appraised  the  sound  value  thereof  and  the  actual  damage 
or  loss  caused  to  plaintiff  by  said  fire;  that  thereafter  and 
on  or  about  the  day  of  ,  19  ,  said  ap- 
praisers [or,  said  umpire  and  one  of  said  appraisers,  to  wit, 
O.  P.]  duly  made  an  award  in  writing  estimating  and  ap- 
praising said  loss  or  damage  at  the  sum  of  dollars. 

2074.  That  Appraisal  was  Fraudulent.225 

[Where  plaintiff  is  seeking  to  recover  the  amount  awarded 
on  an  appraisal.] 

Defendant  admits  that  an  award  was  in  form  made  by 
the  appraisers  named  in  the  complaint,  but  defendant  al- 
leges that  said  award  was  procured  by  fraud  and  is  a  nullity, 
in  that  [state  in  what  the  fraud  consisted,  as:]  defendant's 
said  appraiser  relied  upon  and  was  induced  to  agree  upon 
the  appraisal  and  award  by  the  plaintiff's  representation 

224  Adapted  from  Sullivan  v.  m  Adapted  from  Steinberg  v.  Bos- 
Traders  Ins.  Co.,  169  N.  Y.  213,  ton  Ins.  Co.,  144  App.  Div.  110,  128 
where  plaintiff  was  held  to  have  N.  Y.  Supp.  994,  where  it  was  held 
been  improperly  prevented  from  at-  unnecessary  for  the  insurer  to  bring 
tacking  the  award  as  fraudulent.  an  action  to  set  aside  the  appraisal. 
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to  him  that  the  lowest  bid  received  by  him,  for  repairing 
the  alleged  damage  caused  by  said  fire,  was  the  sum  of 
dollars;  that  said  representation  wasialse  and  was 
known  by  plaintiff  to  be  false  when  made;  that  in  fact 
bids  for  making  such  repairs  had  been  received  by  plaintiff 
for  amounts  substantially  lower  than  said  sum. 

[//  -plaintiff  has  also  alleged  his  actual  damage  to  be  equal 
to  the  amount  of  the  award,  a  denial  of  such  allegation  should 
be  added.] 

2075.  That  Certificate  of  Notary  was  Required  but  was 
not  Furnished.226 

Defendant  denies  that  plaintiff  duly  performed  all  the 
conditions  of  the  policy  alleged  in  the  complaint  on  his  part, 
and  alleges  that  within  a  reasonable  time  after  the  furnish- 
ing by  plaintiff  of  alleged  proofs  of  loss,  to  wit,  on  or  about, 
the  day  of  ,  19     ,  defendant  duly  notified 

plaintiff  that  it  required  the  certificate  of  loss,  under  the 
hand  of  a  magistrate  or  notary  public,  which  by  the  condi- 
tion annexed  to  the  said  policy  might  be  required  of  the 
said  plaintiff,  but  plaintiff  has  failed  and  neglected  to  furnish 
defendant  with  any  such  certificate. 

2076.  Breach  of  Condition  Subsequent;227  Condition  Pro- 
hibiting other  Insurance  without  Consent. 

I.  That  by  the  terms  of  the  insurance  policy,  alleged  in 
the  complaint,  it  is  provided  that  the  same  shall  be,  or  shall 
become,  absolutely  void  [state  condition,  as:]  in  case  the  in- 
sured shall  have,  or  shall  thereafter  procure,  insurance  upon 
the  same  property  other  than  of  which  defendant  shall  be 


226  where   the   insured   is  obliged  227  Plaintiff  is  not  required,  as  a 

to    furnish    such    a    certificate    "if  part  of  his  affirmative  case,  to  nega- 

required,"  failure  so  to  do  is  an  af-  tive   a   breach   of   condition   subse- 

firmative     defense.       McManus     v.  quent.      Rau    v.    Westchester    Fire 

West.  Ass.  Co.,  43  App.  Div.  550,  Ins.  Co.,  50  App.  Div.  428,  64  N.  Y. 

60  N.  Y.  Supp.  1143,  aff'd  167  N.  Y.  Supp.  290,  aff'd  168  N.  Y.  665. 
602. 
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notified,  and  consent  to,  which  shall  be  indorsed  on  said 
policy. 

II.  [Allege  breach  of  condition,  as:]  That  before  [or,  after, 
or,  at  the  time  of]  the  issuance  of  the  policy  alleged  in  the 
complaint,  plaintiff  secured  insurance  upon  the  same  prop- 
erty in  another  company,  to  wit,  in  the  Insurance 
Company,  in  the  sum  of  about  dollars,  of  which 
insurance  the  defendant  was  never  notified,  and  to  which 
defendant  never  consented,  nor  was  any  consent  indorsed 
on  the  said  policy  issued  by  defendant. 

2077.  That  Plaintiff  had  other  Insurance,  and  that  De- 
fendant was  only  Proportionately  Liable. 

As  a  partial  defense,  defendant,  on  information  and  be- 
lief, alleges  that  other  insurance  existed  upon  the  property 
described  in  the  complaint,  at  the  time  of  the  alleged  fire, 
as  follows  [stating  policies  and  amounts — or,  if  unknown, 
stating  an  aggregate  amount];  that  in  the  policy  of  insurance 
alleged  in  the  complaint  it  was  agreed  that  in  case  of  loss 
defendant  should  bear  only  its  just  proportion  of  the  loss, 
to  be  estimated  by  determining  the  full  cash  value  of  the 
property  destroyed  or  damaged,  and  the  actual  loss  sus- 
tained by  plaintiff,  and  the  relative  proportion  of  insurance 
carried  by  defendant  to  the  entire  amount  of  insurance. 

That  defendant's  just  proportion  of  the  actual  loss  was 
only  per  cent  of  the  actual  loss  sustained  by  plain- 

tiff; that  the  other  insurance  hereinbefore  mentioned  was 
valid  and  subsisting  at  the  time  of  the  alleged  fire,  and  was 
payable  to  plaintiff. 

2078.  That  Plaintiff  was  Guilty  of  Fraud  and  of  Making 
False  Proof  of  Loss.228 

I.  That  it  was  provided  in  the  policy  alleged  in  the  com- 

228  Adapted   from    the    answer    in  defense    was   successfully    demurred 

Ampersand  Hotel  Co.  v.  Orient  Ins.  to.     See,  also,  Herzig  v.  Wash.  Fire 

Co.,  204  N.  Y.  619,  where  no  ques-  Ins.   Co.,    143   App.    Div.   386,    128 

tion  seems  to  have  been  raised  as  N.  Y.  Supp.  565. 

to  its  sufficiency,   although  another  See,  also,  next  form,  and  notes. 
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plaint:  "This  entire  policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented  in  writing  or  otherwise,  any 
material  fact  or  circumstance  concerning  this  insurance  or 
the  subject  thereof;  or  if  the  interest  of  the  insured  in  the 
property  be  not  truly  stated  herein;  or  in  case  of  any  fraud 
or  false  'swearing  by  the  insured  touching  any  matter  re- 
lating to  this  insurance  or  the  subject  thereof,  whether 
before  or  after  a  loss." 

II.  That  on  or  about  the  day  of  ,  19  , 
and  before  this  action  was  commenced,  plaintiff  made  and 
delivered  to  defendant  a  statement  under  oath  of  and  con- 
cerning the  alleged  loss  and  damage  to  the  property  de- 
scribed in  the  complaint,  as  and  for  such  sworn  statement 
or  proof  of  loss  as  is  mentioned  in  and  required  by  the  con- 
ditions contained  in  the  said  policy. 

III.  That  in  said  statement  so  delivered  to  defendant 
plaintiff  made  oath  that  the  property  insured  belonged  to 
plaintiff,  and  that  no  other  person  or  persons  had  any  inter- 
est therein;  that  said  statement  was  wholly  false  and  fraud- 
ulent, in  that  other  persons  besides  plaintiff  had  an  interest 
in  said  insured  property,  viz.  [state  persons,  and  character  of 
interest]. 

IV.  That  said  statement  also  contained  what  purported 
to  be  a  list  of  the  personal  property  which  had  been  saved 
from  said  fire;  that  the  same  was  wholly  false  and  fraudulent, 
in  that  a  large  amount  of  such  property  of  great  value  was 
omitted  therefrom,  as  plaintiff  well  knew. 

V.  That  in  the  said  statement  plaintiff  stated  that  no 
act  had  been  done  or  caused  to  be  done  by  him  in  violation 
of  the  provisions  of  said  policy,  whereby  it  would  become 
void;  that  said  statement  was  wholly  false,  and  was  made 
with  the  fraudulent  intent  to  induce  defendant  to  pay  a 
greater  sum  than  was  lawfully  due  to  plaintiff;  that  in  fact 
plaintiff  had  [allege  the  character  of  violation]. 
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2079.  That  Plaintiff  Gave  in  Fraudulent  Proof  of  Loss.229 

That  it  was  provided  in  and  by  the  policy  of  insurance 
alleged  in  the  complaint  that  it  should  be  void  in  case  of  any 
fraud  or  false  swearing  by  the  insured  touching  any  matter 
relating  to  the  insurance  or  the  subject  thereof,  whether 
before  or  after  a  loss  thereunder. 

That  after  the  alleged  loss  and  damage,  and  before  this 
action,  the  plaintiff  made  and  delivered  to  the  defendants  23° 
false  and  fraudulent  statements  of  the  alleged  loss  and  dam- 
age, as  and  for  the  proofs  of  loss  mentioned  in  the  conditions 
contained  in  [or,  annexed  to]  said  policy,  in  which  said  proofs 
of  loss  he  falsely  and  fraudulently  represented  and  stated 
[under  oath]  that  insured  goods  and  property  of  the  plaintiff 
of  the  value  of  dollars  had  been  burnt  and  destroyed 

by  the  said  fire,  and  that  his  loss  and  damage  by  the  said 
fire  were  in  the  said  sum  of  dollars;  that  such  state- 

ments were  made  with  knowledge  of  their  falsity  231  and 
with  intent  to  induce  the  defendants  to  pay  to  him  said 
amount;  that  in  fact  insured  goods  and  property  of  the 
plaintiff  of  such  value  had  not  been  burnt  or  destroyed  by 
said  fire,  and  his  said  loss  and  damage  were  not  to  that 
amount,  and  did  not  exceed  the  sum  of  dollars,  as 

the  plaintiff  then  well  knew.232 

229  An    affirmative    defense,    inad-  232  Particulars  of  defendant's  esti- 

missible    under    a    general    denial.  mate  of  such  values  will  not  be  or- 

Cheever  v.  British-Am.  Ins.  Co.,  86  dered  given.     Herzig  v.  Wash.  Fire 

App.  Div.  333,  83  N.  Y.  Supp.  728,  Ins.   Co.,    143  App.    Div.   386,    128 

aff'd  180  N.  Y.  550.  N.  Y.  Supp.  565.     Compare  Don- 

280  An   answer   that   the   plaintiff  thitt  v.  Nassau  Fire  Ins.  Co.,  115 

fraudulently  stated  the  amount  of  App.  Div.  902,  101  N.  Y.  Supp.  98. 

loss  to  be  greater  than  it  was,  with-  Nor    will    a    reply    be    ordered, 

out  showing  that  the  statement  was  Linzee  v.  Frankfort  Gen.  Ins.  Co., 

made  to  the  company  or  its  agent,  162  App.  Div.  282,  147  N.  Y.  Supp. 

or  in  any  transaction  in  relation  to  606. 

the  loss,  is  bad.     Aurora  Fire  Ins.  In  Corn,  etc.,  Co.  v.  Norwich,  etc., 

Co.  v.  Johnson,  46  Ind.  315.  Ins.  Soc,   176  App.   Div.  261,   162 

231  An  inadvertent  misstatement  or  N.  Y.  Supp.  1020,  a  separate  de- 
overvaluation  is  not  enough.  Nu-  fense  was  interposed  (in  addition 
gent  v.  Rensselaer  Co.  Mut.  Fire  to  the  defense  of  fraudulent  exag- 
Ins.  Co.,  106  App.  Div.  308,  94  geration  of  the  amount  of  the  loss), 
N.  Y.  Supp.  605.                                    •  that  fraudulent  bills  had  been  sub- 
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2080.  Transfer  of  Subject  of  Insurance  without  Insurer's 
Consent.233 

I.  That  it  was  provided  by  said  contract  of  insurance 
alleged  in  the  complaint  that  [set  forth  the  terms  of  particular 
policy;  in  New  York  standard  policy:]  the  entire  policy- 
should  be  void  if  any  change  other  than  by  the  death  of  the 
insured  take  place  in  the  interest,  title  or  possession  of  the 
subject  of  insurance  (except  change  of  occupancy  without 
increase  of  hazard),  whether  by  legal  process  or  judgment, 

■  or  by  voluntary  act  of  the  insured  or  otherwise,  or  if  this 
policy  be  assigned  before  a  loss. 

II.  That  after  the  making  of  said  policy,  and  before  the 
loss  alleged,  the  interest  of  the  said  [insured]  in  said  [things 
insured]  was  terminated  and  transferred,  and  the  title  thereto 
vested  in  said  plaintiff,  without  the  consent  of  the  defendant, 
whereby  the  policy  became,  and  was,  void  at  the  time  of 
said  loss.234 

2081.  Existence  of  Incumbrance. 

I.  [Allege  provision  of  policy,  similarly  to  preceding  form.] 

II.  That  at  the  time  of  making  said  policy,  the  said 
property  described  in  the  complaint  was  incumbered  by  and 
subject  to  a  chattel  mortgage  which  was  unknown  to  the 
defendant  at  the  time  of  issuing  said  policy,  which  mort- 
gage was  dated  on  or  about  the  day  of  , 
19    ,  and  given  by  said  plaintiff  to  one  M.  N.  to  secure 

dollars.235 

mitted  in  support  of  the  claim  of  the  policy  in  evidence,  defendant  is 

loss.  entitled  to  a  dismissal  although  no 

233  This  restriction  upon  transfer  is  such  defense  is  pleaded.    Heffernan 

a  valid  one.     Northam  v.  Dutchess  v.  Prud.  Ins.  Co.,  88  Misc.  93,  150  N. 

Co.  Mut.  Ins.  Co.,  166  N.  Y.  319.  Y.  Supp.  644. 

For  conduct  whereby  the  insurer  is  234  A  new  corporation,  organized  to  " 

equitably    estopped   from    asserting  take  over  the  assets  of  the  insured 

the  condition,  see  Northam  v.  Inter-  corporation,  is  a  different  entity,  and 

nat.  Ins.  Co.,  45  App.  Div.  177,  aff'd  the  policy  is  avoided  by  the  transfer 

165  N.  Y.  666.  thereto.    Cremo  Light  Co.  v.  Parker, 

Where  a  policy  provides  that  it  118  App.  Div.  845,  103  N.  Y.  Supp. 

shall  be  void  if  assigned,  and  plain-  710. 

tiff  sues  as  assignee  and  introduces  ' 23S  That   this   is  a  defense    unless 
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2082.  That  Hazard  was  Increased.236 

I.  [Allege  provision  of  policy,  similar  to  Form  2080.] 

II.  That  after  the  making  of  the  said  policy,  and  before 
the  loss  alleged,  the  plaintiff  received  into  his  [said  store] 
a  large  quantity  of  goods  which  were,  and  are  known  and 
described  as,  extra-hazardous,  to  wit,  [state];  that  thereby 
the  hazard  on  said  policy  was  increased,  without  the  knowl- 
edge of  defendant;  that  such  reception  of  said  goods  was  a 
violation  of  the  conditions  in  the  said  policy  contained;  that 
at  the  time  of  the  said  fire  the  said  plaintiff  had  in  [said  store] 
a  large  quantity  of  such  extra-hazardous  goods.237 

2083.  Sale  of  Damaged  Goods  by  Plaintiff,  and  that  De- 
fendants Paid  Deficiency. 

I.  That  the  invoice  value  of  the  [insured  goods]  mentioned 
in  the  complaint  amounted  to  dollars,  and  that  the 
said  amount  was  the  sum  insured  thereon  under  the  policy 
mentioned  in  the  complaint;  that  the  net  market  value  of 
the  said  [insured  goods]  if  the  same  had  not  been  damaged, 
was  estimated  by  plaintiff  at  the  sum  of  '  dollars. 

II.  That  the  said  [insured  goods]  were  sold  at  auction  in 
the  city  of  ,  on  or  about  the  day  of  , 
19     ,  by  order  of  the  plaintiff. 

III.  That  the  proceeds  of  such  sale  amounted  to 
dollars;  thereby  showing  a  loss  of  per  cent  on  the 
above  estimated  net  market  value  of  the  said  goods,  if  the 
same  had  not  been  damaged;  that  the  same  percentage  on 

waived,  see  Skinner  v.  Norman,  165  Black  River  Ins.  Co.,  9  Hun  (N.  Y.), 

N.  Y.  565.                                     "  37. 

236  This  is    matter  of   defense   to  The  keeping  of  any  quantity  of  an 

be  affirmatively  alleged  and  proved  article  expressly  prohibited  by   the 

by  the  defendant.    Newman  v.  Insur-  terms  of  the  policy  is  a  defense  to 

ance  Co.,  17  Minn.  123.  its  enforcement.      Ertischek  v.  New 

An  answer  that  the  risk  has  been  Hampshire   Ins.  Co.,  179  App.  Div. 

increased  contrary  to  the  condition  827. 

of  the  policy,  will  not  sustain  a  de-  ni  As  to  what  is  an  increase  of  the 

fense    of    false    representations    or  hazard  within  the  terms  of  the  pol- 

breach    of    warranty.      Whitney    v.  icy,   see    Ampersand    Hotel    Co.   v. 

Home  Ins.  Co.,  198  N.  Y.  495. 
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the  sum  insured  on  the  said  goods  amounted  to 
dollars;  and  that  the  defendants,  on  or  about  the 
day  of  ,  19    ,  paid  the  said  last-mentioned  sum, 

together  with  the  expenses  of  the  said  sale  at  auction,  to  the 
plaintiff,  and  that  plaintiff  accepted  and  received  such  pay- 
ment as  an  adjustment  and  settlement  of  the  damage  or 
injury  to  the  said  goods. 

2084.  Cancellation  of  Fire  Insurance  Policy  Prior  to  Loss.238 

I.  The  defendant  admits  that  on  or  about  the 

day  of  ,  19     ,  it  entered  into  a  contract  of  insurance 

with  the  plaintiff  in  writing,  wherein  and  whereby  it  insured 
the  plaintiff  against  loss  or  damage  by  fire  in  the  sum  of 
dollars,  upon  the  property  described  in  said  com- 
plaint, upon  the  terms  and  conditions  described  in  its  policy 
of  insurance  No. 

II.  That  among  the  conditions  of  said  policy  of  insurance 
was  contained  the  following,  to  wit :  [setting  forth  the  cancella- 
tion clause  of  policy]. 

III.  That  after  issuing  the  said  policy  of  insurance,  and  on 
or  about  the  day  of  ,  19  ,  the  defendant, 
under  and  pursuant  to  the  said  condition  of  said  policy, 
duly  gave  notice  in  writing  to  the  plaintiff  that  it  elected 
to  cancel  the  said  policy  on  the  day  of  , 
19  ,  thereby  giving  to  him  five  days'  notice  of  such  can- 
cellation, and  which  said  notice  was  served  upon  and  received 
by  said  plaintiff  on  said  day  of  ,  19  ; 
that  said  notice  of  cancellation  was  in  the  words  and  figures 
following,  to  wit:  [set  forth  copy  of  notice]. 

IV.  That  at  the  same  time  that  the  defendant  served  the 
said  notice  of  cancellation  upon  the  plaintiff,  defendant 
duly  offered  and  tendered  to  the  said  plaintiff  239  the  pro 


238  Adapted  from  Walthear  v.  Penn-  change  Fire  Ins.  Co.,  26  App.  Div. 

sylvania  Fire  Ins.  Co.,  2  App.  Div.  91,  49  N.  Y.  Supp.  677. 
328,  37  N.  Y.  Supp.  857,  and  Tisdell  SM  Where  the  insured  upon  notice 

v.  New  Hampshire  Fire  Ins.  Co.,  155  of  cancellation  returned   the   policy 

N.  Y.  163.    Compare  Backus  v.  Ex-  to  the  agent,  held,  that  this  was  a 
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rata  amount  of  unearned  premiums  upon  said  policy  of  in- 
surance, to  wit,  dollars;  that  the  plaintiff  then  and 
there  refused  to  surrender  or  return  the  said  policy,  or  to 
receive  or  accept  the  said  amount  of  unearned  premiums.240 

V.  That  under  and  pursuant  to  the  terms  of  said  policy  of 
insurance,  and  of  said  notice  of  cancellation,  and  the  tender 
and  offer  to  return  the  pro  rata  premiums  upon  the  said 
policy  upon  the  surrender  or  return  of  the  same,  the  said 
policy  of  insurance  was  duly  revoked  and  cancelled,  and  be- 
came and  was  null  and  void  and  of  no  binding  force  or  effect 
whatever  after  the  day  of  ,  19     .241 

VI.  Defendant  denies  that  its  said  policy  of  insurance  was 
in  force  at  the  time  of  said  loss,  and  alleges  that  at  the  time 
of  the  fire  referred  to  in  the  said  complaint,  defendant  had 
no  contract  of  insurance  in  force  or  of  any  binding  effect 
upon  the  said  property  of  the  plaintiff. 

VII.  That  the  defendant  has  ever  been,  and  now  is, 
ready  and  willing  to  pay  over  to  the  plaintiff  the  said  amount 
of  unearned  premiums  upon  the  said  policy  of  insurance. 

2085.  By  Single  Underwriter  on  Lloyds  Policy;  Alleging 
Recovery  of  Judgment  against  Attorney  in  Fact  for 
Underwriters  and  Payment  of  Judgment.242 

I.  That  on  or  about  the  day  of  ,  19    , 

waiver  of  the  necessity  of  payment  tion.     Gately-Haire  Co.  v.  Niagara 

or  tender  of  the  unearned  premium.  Fire  Ins.  Co.,  221  N.  Y.  162. 
Buckley  v.  Citizens'  Ins.  Co.,  188  N.  242  Defense  sustained  on  this  an- 

Y.  399.  wer  in  McCredy  v.  Thrush,  37  App. 

240  Actual  tender  must  be  alleged.  Div.  465,  56  N.  Y.  Supp.  68,  where 
Smith  Lumber  Co.  v.  Col.  Ass.  Co.,  the  policy  of  insurance  contained  the 
172  App.  Div.  149,  158  N.  Y.  Supp.  following  provision.  "No  action  shall 
198.  be  brought  ,to  enforce  the  provisions 

241  When  the  policy  is  cancelled  at  of  this  policy  except  against  the  gen- 
the  instance  of  the  insured,  surrender  eral  manager,  as  attorney  in  fact,  and 
of  the  policy  or  return  of  the  unearned  representing  all  of  the  underwriters, 
premium  is  not  a  condition  prece-  and  each  of  the  underwriters  hereby 
dent  to  the  termination  of  the  insur-  agrees  to  abide  the  result  of  any  suit 
ance;  the  giving  of  the  notice  under  so  brought  as  fixing  his  individual  re- 
§  122  of  the  Insurance  Law  is  in  sponsibility  hereunder.  Judgment 
itself  sufficient  to  effect  a  termina-  entered  in  such  an  action  shall  be  sat- 
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the  plaintiff  duly  commenced  an  action  in  the  Court, 

against  the  said  M.  N.,  as  attorney  in  fact  for  and  represent- 
ing the  underwriters  of  the  [name  of  association],  to  recover 
a  loss  occurring  under  a  policy  of  insurance  therein  alleged 
to  have  been  issued  by  said  M.  N.  as  such  attorney  to  the 
insurer  mentioned  in  said  policy,  and  which  is  the  same 
policy  set  forth  in  the  complaint  in  this  action,  and  the  loss 
alleged  in  this  action  is  the  same  loss  alleged  in  the  complaint 
in  said  former  action;  that  the  plaintiff  in  said  action  de- 
manded judgment  against  the  defendant  therein,  said  M.  N., 
as  such  attorney  for  the  underwriters  of  the  [name  of  associa- 
tion], for  the  sum  of  dollars,  with  interest  thereon, 
and  costs. 

II.  That  thereafter,  and  on  or  about  the  day  of 

,  19  ,  the  plaintiff  duly  recovered  judgment 
therein  for  the  full  amount  prayed  for  in  the  said  complaint, 
with  interest,  costs  and  disbursements,  and  that  said  judg- 
ment was  thereafter  duly  paid  and  satisfied. 

III.  That  by  reason  of  the  premises  no  indebtedness  now 
exists  between  this  defendant  and  the  plaintiff  by  reason 
of  any  alleged  liability  under  the  said  alleged  policy,  and 
that  the  plaintiff  has  been  fully  paid.243 

2086.  Unseaworthiness  of  Vessel.244 

I.  [Allege  provision  of  policy,  as  in  Form  2080,  unless  it 
appears  by  the  complaint.] 

II.  That  at  ,  and  in  the  course  of  said  voyage, 
and  in  reference  to  the  said  voyage,  and  to  any  damage 

isfied  out  of  the  premiums  in  the  greater  extent  than  his  liability  as  an 

hands    of    the    underwriters    unex-  individual  underwriter.'' 

pended;  if  such  premiums  shall  be  in-  243  A  judgment  in  favor  of  the  at- 

sufficient,   then  out  of  the  deposit  torney  is  not  a  bar  to  an  action 

made  by  the  several  underwriters;  against  an  underwriter.    See  Fish  v. 

if  both  shall  be  insufficient,  then  out  Vanderlip,  218  N.  Y.  29;  compare 

of  the  individual  liability  of  the  sev-  Fish  v.  Iselin,  174  App.  Div.  855. 

eral  underwriters,  as  hereinbefore  ex-  iu  This   form   was   held   good  in 

pressed  and  limited,  but  in  no  case  Griswold  v.  National  Ins.  Co.,  3  Cow. 

shall  the  judgment  bind  the  property  (N.  Y.)  96. 
of  the  said  general  manager  to  a 
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which  the  said  ship  sustained  in  the  prosecution  thereof, 
a  regular  survey  was  had  on  the  day  of  , 

19  ,  upon  which  survey  the  said  ship  was  thereby  declared 
unseaworthy  by  reason  [state  particulars,  showing  a  ground 
of  condemnation  wholly  within  the  provisions  of  the  policy], 
and  that  the  said  ship  was  in  fact  unseaworthy  for  said 
reason. 

2087.  Misrepresentation  in  Application  for  Life  or  Accident 
Insurance.245 

[Sustained  in  Mincho  v.  Bankers'  Life  Ins.  Co.,  129  App. 
Div.  332,  113  N.  Y.  Supp.  346.] 

That  in  the  application  annexed  to  and  which  was  made 
part  of  the  policy  alleged  in  the  complaint,246  and  which 
was  in  said  policy  agreed  to  be  a  part  of  the  consideration 
of  the  said  insurance,  and  was  expressly  warranted  by  said 
M.  N.  [insured]  to  be  true,  said  M.  N.  falsely  and  fraudu- 
lently stated  [or,  where  the  representation  was  not  incorpor- 
ated in  the  contract,  and  the  insurance  was  not  made  in  New 
York,  or  under  similar  requirements  of  statute,*47  that  the  said 

215  This  defense  must  be  affirma-  N.  Y.  Supp.   1005,  aff'd  167  N.  Y. 

tively  pleaded,  and  is  limited  to  those  56S. 

representations    which    the    answer  24e  In   New  York,   under  the  In- 

charges  to  have  been  untrue.    Trud-  surance  Law  (§  58),  the  application 

den  v.  Met.  Life  Ins.  Co.,  50  App. Div.  containing  the  warranty  must  be  an- 

473,  64  N.  Y.  Supp.  183;  Dougherty  nexed  to  the  policy  as  a  part  of  it, 

v.  Same,  3  App.  Div.  313,  38  N.  Y.  and  only  the  representations  therein 

Supp.  258;  Jacobs  v.  Northw.  Life  contained   are   available   to   the  in- 

Ins.  Co.,  30  App.  Div.  285,  51  N.  Y.  surer.     Cohen  v.  Met.  Life  Ins.  Co., 

Supp.  967.  85  Misc.  406,  147  N.  Y.  Supp.  434; 

Materiality  of  the  fact  is  of  no  con-  Becker  v.  Colonial  Life  Ins.  Co.,  75 

sequence  when,  as  is  usually  provided,  Misc.  213,  133  N.  Y.  Supp.  481,  aff'd 

the  truth  of  the  statements  in  the  ap-  153  App.  Div.  382,  138  N.  Y.  Supp. 

plication  is  expressly  warranted  by  491;  Archer  v.  Equit.  Life  Ass.  Soc, 

the  insured  and  made  the  basis  of  the  218  N.  Y.  18;    Mees  v.  Pittsb.  Life 

insurance,  and  the  misrepresentation  &c.  Co.,  169  App.  Div.  86,  154  N.  Y. 

is  knowingly  made.    Gaines  v.  Fidel-  Supp.  660. 

ity  &  Casualty  Co.,  188  N.  Y.  411;  The  section  applies  to  policies  cov- 
ins. Law,  §  58.  ering    death    by    accidental    means. 

Representations     and     warranties  Moore  v.  Prud.  Cas.  Co.,  170  App. 

distinguished    in    Fitzgerald    v.    Su-  Div.  849,  156  N.  Y.  Supp.  892. 

preme  Council,  39  App.  Div.  251,  56  247  See  Mees  v.  Pittsb.  Life  &c.  Co., 
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M.  N.  induced  the  defendant  to  issue  the  policy  as  alleged, 
by  falsely  and  fraudulently  representing  and  warranting 
it],  [state  representation  claimed  to  be  untrue,  as:]  that  he  had 
never  made  application  for  life  insurance  on  which  a  policy 
was  not  issued,  or  on  which  a  policy  was  issued  on  a  different 
plan  from  the  one  for  which  he  had  made  application, 
whereas  said  M:  N.  had  in  fact  repeatedly  theretofore  made 
application  for  life  insurance  in  other  companies  which 
had  been  refused,  and  no  policy  therefor  issued  to  him.248 

2088.  Cancellation  of  Life  Insurance  Policy.249 

That  in  the  application  therefor,  and  as  a  consideration 
of  issuing  the  policy  of  insurance  alleged  in  the  complaint, 
and  as  a  part  of  said  policy,  plaintiff  represented  to  defend- 
ant that  [state];  that  said  representation  was  false,  and  was 
known  to  plaintiff  to  be  false  when  made  and  was  made 
with  intent  to  deceive  defendant  and  induce  it  to  issue  its 
said  policy;  that  defendant- believed  said  representation 
was  true  and  relied  thereon. 

That  as  soon  as  defendant  learned  of  the  falsity  of  said 
representation,  and  on  or  about  the  day  of  , 

19  ,  the  defendant  notified  plaintiff  that  it  elected  to  cancel 
and  rescind  its  said  policy,  and  then  and  there  duly  offered 
to  restore  and  tendered  to  plaintiff  the  unearned  premium 
for  the  balance  of  the  term  for  which  plaintiff  had  thereto- 
fore paid,  but  plaintiff  refused  to  receive  the  same. 

That  defendant  is  willing,  and  hereby  offers,  to  return 

169  App.  Div.  86,  154  N.  Y.  Supp.  the  premium.     Perry  v.  Met.  Life 

660.  Ins.  Co.,  168  App.  Div.  275,  153  N. 

248  After  setting  forth  that  the  in-  Y.  Supp.  459. 

sured  "answered  that  certain  relatives  Defendant  may  be  required  to  give 

were  not  afflicted   with   any  heredi-  particulars  of  this  defense.    See  Losie 

tary  disease,  it  is  not  enough  to  allege  v.  Royal  Ind.  Co.,   179  App.  Div. 

generally  that  such  answer  was  false;  439. 

the    particular    violation    must    be  249  Pleaded  as  a  defense  to  an  ac- 

stated.    Studwell  v.  Charter  Oak  Life  tion  to  have  the  policy  adjudged  to 

Ins.  Co.,  17  Hun  (N.  Y.),  602.  be   in   force.      Form   adapted   from 

It  is  not  necessary  for  defendant  to  Mincho  v.  Bankers'  Life  Ins.  Co.,  124 

plead  the  return  or  offer  to  return  of  App.  Div.  579,  109  N.  Y.  Supp.  179. 


2426 


Abbott's  Foems  of  Pleading 


to  plaintiff  such  portion  if  any  of  the  premiums  paid  by 
plaintiff  as  the  court  may  determine  may  not  equitably 
be  retained  by  it. 

2089.  Forfeiture  of  Policy  of  Life  Insurance  by  Failure  to 
Pay  Premiums.260 

[Under  N.  Y.  Insurance  Law,  §  92.] 

I.  That  the  policy  alleged  in  the  complaint  was  issued  by 
defendant  and  accepted  by  said  insured  upon  the  express 
condition  in  writing  set  forth  in  the  agreement  between 
the  parties,  that  if  any  premium,  or  installment  of  premium, 
upon  said  policy,  should  not  be  paid  on  or  before  the  date 


250  This  form  is  for  use  in  New 
York,  and  in  other  jurisdictions 
where,  by  force  of  similar  statutory 
provision,  no  forfeiture  can  be 
claimed  by  the  company,  unless  com- 
pliance has  been  shown  with  the  re- 
quirements of  the  statute  regarding" 
the  sending  of  a  previous  notice,  fol- 
lowed by  the  non-payment  of  the  pre- 
mium. Adam  v.  Manh.  Life  Ins.  Co., 
204  N.  Y.  357. 

In  the  absence  of  any  such  statu- 
tory provision,  where  the  policy  con- 
tains the  usual  stipulation  that  if  the 
premiums  shall  not  be  paid,  "then 
and  in  every  such  case  this  company 
shall  not  be  liable  for  the  payment  of 
the  sum  aforesaid,  or  any  part 
thereof,  and  this  policy  shall  cease  and 
determine,"  the  plaintiff  is  bound  to 
allege  and  prove  the  payment  of  the 
premium  to  sustain  a  cause  of 
action.  Bogardus  v.  N.  Y.  Life  Ins. 
Co.,  101  N.  Y.  328. 

In  Fisher  v.  Met.  Life  Ins.  Co.,  167 
N.  Y.  178,  affirming  37  App.  Div.  575, 
56  N.  Y.  Supp.  260,  from  the  opin- 
ions in  which  this  form  is  adapted, 
it  was  held  that  the  present  statute 
had  changed  the  previous  rule;  that 
the  burden  is  now  on  the  defendant 
company  to  show  a  forfeiture  for  non- 


payment of  the  premiums,  and  that 
when  the  company  seeks  to  interpose 
this  defense  it  is  bound  to  allege  and 
prove  both  that  the  premium  was  not 
paid,  and  that  the  notice  required  by 
the  statute  had  been  served  more 
than  thirty  days  before  the  policy  had 
been  declared  forfeited. 

Same  principle,  applied  in  an  ac- 
tion against  a  foreign  corporation  to 
compel  reinstatement  of  policy. 
Strauss  v.  Un.  Centr.  Life  Ins.  Co., 
170  N.  Y.  349.  See,  also,  Equit.  Life 
Assur.  Soc.  v.  Clements,  140  U.  S.  226. 

Where  the  policy  has  been  assigned 
and  notice  of  the  assignment  given, 
a  statutory  notice  to  pay  served  on 
the  assignor  is  ineffective.  Strauss 
v.  Un.  Centr.  Life  Ins.  Co.,  33  Misc. 
333,  67  N.  Y.  Supp.  509,  aff'd  170  N. 
Y.  349. 

If  notes  have  been  taken  for  the 
premiums  notice  is  not  required  prior 
to  their  coming  due,  if  the  statutory 
notice  has  been  given  before  the  due 
date  of  the  premium.  O'Brien  v. 
Union  Central  Life  Ins.  Co.,  207  N. 
Y.  180.  So  as  to  partial  payments 
accepted  and  additional  time  given 
to  pay  the  balance.  Stewart  v.  Home 
Life  Ins.  Co.,  146  App.  Div.  709,  131 
N.  Y.  Supp.  504. 
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it  became  due,  the  policy  should  thereupon  be  and  become 
void,  and  all  premiums  paid  thereon  should  be  forfeited  to 
the  company. 

II.  That  by  the  terms  of  said  policy  a  premium  of 
dollars  became  due  and  payable  by  said  insured  to  the  de- 
fendant on  the  day  of  ,  19  ;  that  prior 
thereto,  to  wit,  on  or  about  the  day  of  , 
19  ,  which  said  day  is  more  than  fifteen  and  less  than  forty- 
five  days  prior  to  the  said  day  when  said  premium  was  due 
and  payable,  and  in  conformity  with  the  provisions  of  sec- 
tion 92  of  the  Insurance  Law,  of  the  State  of  New  York, 
defendant  caused  a  notice,  whereof  a  copy  is  hereunto  an- 
nexed marked  A,251  and  made  a  part  of  this  answer,  to  be 
duly  addressed  and  mailed  to  said  [insured]  262  at  his  last 
known  post  office  address,  postage  prepaid  by  defendant.263 

III.  That  said  [insured]  did  not  pay  the  said  premium  of 

dollars  on  or  before  the  day  of  , 

19  ,  when  the  same  became  due  and  payable  by  the  terms 
of  said  policy,  or  at  any  time  within  thirty  days  after  the 
said  mailing  of  said  notice,  whereby  by  the  said  condition 
of  said  policy,  and  the  terms  of  said  statute,  the  said  policy 
became,    on   the  day   of  ,    19     ,   forfeited, 

lapsed  and  of  no  effect,  and  thereafter  continued  and  was 
declared' by  the  defendant  so  to  be.254 

251  See  as  to  sufficiency  of  notice,  253  The  statutory  requirement  is 
Schad  v.  Security  Mut.  Life  Assoc,  satisfied  by  the  mailing,  whether  or 
11  App.  Div.  487,  42  N.  Y.  Supp.  314,  not  the  notice  is  actually  received  by 
aff'd  155  N.  Y.  640;  Flint  v.  Prov.  the  insured.  Wolarsky  v.  N.  Y.  Life 
Life  &  Trust  Co.,  215  N.  Y.  254;  Mc-  Ins.  Co.,  120  App.  Div.  99,  104  N.  Y. 
Cormack  v.  Sec.  Mut.  Life  Ins.  Co.,  Supp.  1047. 

220  N.  Y.  447;  Nederland  Life  Ins.  254  The  burden  of  proof  is  upon  the 

Co.  v.  Meinert,  199  U.  S.  171.  defendant  to  show  both  the  mailing 

252  The  statute  requires  notice  to  of  the  statutory  notice  and  the  non- 
the  insured,  not  the  beneficiary.  payment  of  the  premium.  Liesny  v. 
Rowe  v.  Brooklyn  Life  Ins.  Co.,  11  Met.  Life  Ins.  Co.,  147  App.  Div. 
App.  Div.  532,  42  N.  Y.  Supp.  646,  253,  131  N.  Y.  Supp.  1087. 

aff'd  162  N.  Y.  604.    But  after  an  as-  Where  the  jury  has  found  that  the 

signment  and  notice  thereof  to  the  company  did  not  serve  the  statutory 

company,  the  notice  must  be  given  to  notice,  the  action  is  not  "maintained 

the  assignee.    Strauss  v.  Un.  Central  to  recover  under  a  forfeited  policy," 

Life  Ins.  Co.,  170  N.  Y.  349.  which  must  be  brought  within  two 


2428 


Abbott's  Forms  of  Pleading 


2090.  That  Death  of  Insured  was  Caused  in  a  Way  which 
under  an  Exception  in  Policy  Relieves  Defendant  from 
Liability.255 

I.  That  the  policy  of  insurance  alleged  in  the  complaint 
was  issued  by  the  defendant  and  accepted  by  the  insured 
upon  the  express  condition  as  follows:  [set  forth  the  condition 
which  was  broken,  e.  g.:]  that  if  said  insured  shall  die  by  his 
own  hand,  or  act,  whether  sane  or  insane,  or  shall  suffer 
death  under  any  circumstances  in  consequence  of  the  viola- 
tion by  him  of  the  laws  of  any  state  or  government  then, 
and  in  every  such  case,  the  policy  shall  be  null  and  void. 

II.  That  said  insured  died  by  his  own  hand  and  act  [or, 
in  consequence  of  a  violation  by  him  of  the  laws  of  this 
State,  viz : — set  forth  the  nature  of  the  unlawful  act,  as —  his 
suicide  when  sane,]  on  or  about  the  day  of  , 
19     ,  at               .256 


2091.  By  Fraternal  Benefit  Order,  Alleging  Suspension 
from  Membership.257 

I.  Defendant   alleges  that   in   or  about   the  month   of 


years  from  default  in  paying  pre- 
mium. Adam  v.  Manh.  Life  Ins.  Co., 
204  N.  Y.  357. 

255  This  is  an  affirmative  defense, 
and  is  not  put  in  issue  by  defendant's 
denial  of  an  immaterial  allegation  in 
the  complaint  that  the  death  of  the 
insured  was  not  caused  by  a  breach 
of  any  of  the  conditions  of  the  policy. 
Murray  v.  N.  Y.  Life  Ins.  Co.,  85  N. 
Y.  236;  Benard  v.  Protected  Home 
Circle,  161  App.  Div.  59,  146  N.  Y. 
Supp.  232.  The  burden  is  on  defend- 
ant to  establish  the  defense.  Gold- 
schmidt  v.  Mut.  Life  Ins.  Co.,  134 
App.  Div.  475,  119  N.  Y.  Supp. 
233. 

256  Suicide  under  N.  Y.  Penal  Law- 
requires  intent  and  presupposes  san- 
ity; it  is  an  "illegal  act"  within  such 
words  of  an  exception  in  the  policy, 


and,  it  seems,  is  a  fundamental  part 
of  a  policy  though  unexpressed.  See 
Shipman  v.  Protected  Home  Circle, 
174  N.  Y.  398;  Ritter  v.  Mutual  Life 
Ins.  Co.,  169  U.  S.  139.  Self-destruc- 
tion when  insane  must  be  expressly 
excepted.  See  Weber  v.  Supreme 
Tent,  172  N.  Y.  490;  Benard  v.  Pro- 
tected Home  Circle,  161  App.  Div. 
59,  146  N.  Y.  Supp.  232. 

257  From  answer  in  Anderson  v.  Su- 
preme Council  of  the  Order  of  Chosen 
Friends,   135  N.   Y.   107,  where  no 
-question   of   the   sufficiency   of   the 
pleading  was  directly  involved. 

On  the  general  question  of  whether 
the  Order  has  the  power  to  increase 
its  assessment  rates,  see  Green  v.  Su- 
preme Council  of  Royal  Arcanum, 
206  N.  Y.  591,  where  prior  cases  are 
collated  and  reviewed. 
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,  19  ,  one  A.  J.  A.,  who,  as  defendant  is  informed 
and  believes,  is  the  same  person  mentioned  and  referred  to 
•in  plaintiff's  complaint,  was  admitted  to  and  became  a 
beneficiary  member  of  Council,  No.  ,  of 

,  a  subordinate  council  of  the  defendant. 

II.  That  in  his  application  for  membership  said  A.  agreed 
in  writing  to  be  governed  by  the  constitutions  and  laws  of 
the  defendant,  and  any  and  all  laws  which  might  thereafter 
be  enacted  by  defendant,  and  upon  being  admitted  to  said 
subordinate  council  again  agreed  as  a  condition  of  his  mem- 
bership to  be  bound  by  such  constitutions  and  laws,  and  the 
relief  fund  certificate  issued  by  defendant  to  said  A.  was  by 
its  terms  subject  to  the  like  condition,  and  was  further  con- 

.  ditioned  that  payments  of  benefits  should  be  made  from  the 
relief  fund  only  in  the  case  of  members  who  had  complied 
with  all  its  rules  and  regulations. 

III.  Defendant  hereby  makes  said  constitution  and  relief 
fund  laws  a  part  of  this  answer,  and  begs  leave  to  refer  to 
the  same  on  the  trial  of  this  action,  as  if  the  same  were  set 
forth  at  length  herein. 

That  during  the  years  19  ,  and  19  the  said  relief  fund 
laws  provided  as  follows,  art.        ,  section  : 

"Assessments  shall  be  due  and  payable  from  every  member 
liable  as  provided  in  section  ,  article  ,  of  these  laws 
on  the  first  and  fifteenth  days  respectively  of  each  calendar 
month,  unless  otherwise  ordered  by  the  executive  committee. 
Each  member  liable  shall,  without  notice  or  demand,  pay 
the  amount  of  each  assessment  to  the  secretary  on  or  before 
the  first  and  fifteenth  days  of  the  next  calendar  month  after 
the  same  becomes  due.  .  .  .  Any  member  failing  to  pay 
any  such  assessment  within  said  time  limited  shall  forfeit  all 
rights  and  claims  to  benefits  under  the  relief  fund  laws  and 
shall  stand  suspended  from  beneficiary  membership." 

IV.  That  according  to  said  relief  fund  laws  an  assessment 
of  dollars  against  the  said  A.  became  due  and  pay- 
able on  the  day  of  ,  19  ,  and  the  time  for  the 
payment  thereof  expired  on  the  day  of  ,  19    . 
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V.  That  said  A.  wholly  neglected  and  omitted  to  pay  such 
assessment  or  any  part  thereof  within  such  period,  and  ac- 
cordingly became  suspended,  and  all  rights  and  claims  to, 
benefits  under  the  relief  fund  laws  became  forfeited  on  the 
last-mentioned  day. 

VI.  That  on  the  day  of  ,  19  ,  another 
assessment  upon  all  the  beneficiary  members  of  said  order 
became  in  the  same  way  due  and  payable,  and  non-payment 
thereof  by  said  A.  on  or  before  the  day  of  , 
19  ,  operated  to  effect  his  suspension  if  his  membership 
had  continued  to  that  date. 

VII.  That  by  reason  of  the  premises  the  beneficiary 
membership  of  said  A.  J.  A.  in  said  Council  and  in 
the  Order  of  had  ceased  and  determined  by  opera- 
tion of  law  prior  to  his  alleged  death,  and  at  the  time  of  such 
death  he  was  no  longer  a  member,  and  no  claim  could  arise 
on  his  relief  fund  certificate. 

[VIII.  Defendant  further  alleges  that  said  A.  J.  A.,  with 
full  knowledge  of  the  facts  hereinbefore  set  forth,  and  on  or 
about   the  day  of  ,    19     ,   acqui- 

esced in  said  suspension  and  presented  to  the  said 
Council  a  written  resignation  from  its  membership.] 

X.  LEASES  268 

2092.  Specific  Denial  of  Leasing. 

Defendant  denies  that  he  leased  said  premises  of  the  plain- 
tiff [or,  executed  any  lease,  or,  accepted  any  lease  from  the 
plaintiff],  as  alleged  in  the  complaint,  or  in  any  manner  or 
form. 

2093.  Specific  Denial  by  Alleged  Assignee. 

Defendant  denies  that  any  assignment  of  the  lease  men- 
tioned in  the  complaint  by  the  alleged  lessee  was  made  to 
or  accepted  by  defendant,259    or   that  defendant  occupied 


258  I 


1  For  forms  of  denials,   and  de-  259  If  defendant  is  alleged  to  have 

fenses  general  to  the  various  classes      accepted  the  assignment  this  must 
Of  contracts,  see  previous  chapters.  be  denied,  as  well  as  the  occupation 
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the  premises  under  the  alleged  lease  or  under  any  lease  from 
plaintiff.260 

2094.  Assignee's  Assignment  to  Third  Person.261 

That  before  the  rent  claimed  in  the  complaint  became  due, 
and  on  or  about  the  day  of  ,  19     ,  the  de- 

fendant duly  assigned  all  his  interest  in  said  lease  to  one 
M.  N.,  who  on  said  day  entered  into  possession,  and  so  con- 
tinued during  the  period  when  said  rent  accrued. 

2095.  False  Representations  as  to   Condition  of  Prem- 
ises.262 

That  defendant  was  induced  to  sign  the  lease  mentioned 
in  the  complaint  relying  on  certain  representations  made  by 
the  plaintiff,  viz.,  that  the  house  on  said  premises,  which 
was  leased  to  defendant  for  occupancy  by  himself  and  family 
as  a  residence,  was  properly  constructed  and  in  thorough 
repair  and  that  the  furnace  and  heating  apparatus  therein 
were  in  good  condition  and  that  the  same  would  heat  said 
house  thoroughly  and  comfortably;  that  said  representations 
were  false  and  untrue,  and  that  said  premises  were  unfit 
for  the  purpose  of  a  residence  in  that  the  said  furnace  and 
heating  apparatus  were  defective  and  useless  and  wholly 

of  the  premises.    Stone  v.  Auerbach,  On  the  liability  of  an  assignee,  see 

133  App.  Div.  75,  117  N.  Y.  Supp.  note  to  Form  559. 

734.  261  That  this  may  be  a  defense,  see 

This  denial  will  not  admit  evidence  Taylor  v.  Shum,  1  B.  &  P.  21;  Paul  v. 

that  before  the  commencement  of  the  Morse,  8B.  &  C.  486.    Notice  to  the 

action  defendant  had  parted  with  all  landlord  of  the  assignment  need  not 

his  interest  in  the  lease  and  assign-  be  alleged  or  proven.    Pitcher  v.  To- 

ment.  Keteltasw.  Maybee,  1  CodeR.,  vey,  1  Salk.  8.1 ;  Taylor  v.  Shum,  su- 

N.  S.  (N.  Y.)  363.     See  Form  2094.  pra. 

290  Occupation  under  a  parol  trans-  m  Adapted  from  Stokes  v.  Avila, 

fer  might  be  sufficient  to  bind  the  de-  94  Misc.  185,  157  N.  Y.  Supp.  975, 

fendant.      Carter    v.    Hammett,    12  where  the  court  held  that  defendant 

Barb.  (N.  Y.)  253.    If  the  complaint  had  waived  his  right  to  vacate  and 

alleges  that  defendant  occupiel,  the  rescind  the  lease  by  continuing  in  oc- 

denial  must  include  a  denial  of  the  cupation  after  the  discovery  of  the 

occupation.    Coit  v.  Planer,  51  N.  Y.  falsity  of  the  representations. 
647. 
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insufficient  and  incapable  of  properly  heating  said  house; 
that  said  defects  were  latent  and  were  unknown  and  were 
undiscoverable  by  the  defendant  at  the  time  said  lease  was 
signed  by  defendant;  that  by  reason  of  said  defects  of  said 
furnace  and  heating  apparatus  it  was  impossible  to  heat 
said  house  and  the  same  became  uninhabitable  and  danger- 
ous to  the  health  and  well-being  of  defendant  and  his  family; 
that  immediately  upon  the  discovery  of  such  false  represen- 
tations,263 defendant  did  quit  and  leave  said  house  and  did 
surrender  same  to  plaintiff. 

2096.  That  Defendant  Retains  Possession   under  Title 
Superior  to  Plaintiff's.264 

That  during  the  existence  of  the  lease  alleged  in  the 
complaint,  and  on  or  about  the  day  of  , 

19  ,  the  said  leased  premises  were  duly  sold  under  judg- 
ment of  foreclosure  duly  granted  on  the  day  of 
,  19  ,  and  the  plaintiff's  title  and  ownership 
therein  was  wholly  extinguished;  that  defendant  [or,  one 
M.  N.]  duly  purchased  said  premises  at  said  foreclosure 
sale,  and  is  now  the  owner  in  fee  thereof.265 

2097.  That   Landlord   Violated   Collateral  Agreement  to 
make  Repairs.266 

I.  That  at  and  prior  to  the  making  of  the  agreement  of 

263  Prompt  disaffirmance  of  the  setting  up  a  title  acquired  by  him 
lease  is  essential.  Stokes  v.  Avila,  since  he  became  tenant,  overreach- 
supra;  Ash  v.  Meeks,  134  App.  Div.  ing  the  title  of  his  landlord,  or  in 
154,  118  N.  Y.  Supp.  821.  any  way  showing  that  the  relation  of 

264  The  elementary  principle  that  landlord  and  tenant  has  ceased  to  ex- 
a  tenant  may  not  dispute  the  title  of  ist.  See  Kibbe  v.  Crossman,  139  App. 
his  landlord  does  not  preclude  a  ten-  Div.  338,  124  N.  Y.  Supp.  3,  and 
ant  when  sued  for  rent  from  showing  cases  cited. 

as  a  defense  that  since  the  execution  265  Under  such  facts,  showing  an  ex- 

of  the  lease  he  has  acquired  a  title  su-  tinguishment  of  the  landlord's  title, 

perior  to  that  of  his  lessor,  or  has  ac-  a  surrender  of  the  premises  is  not 

quired  the  lessor's  title,  or  that  the  a  condition  precedent  to  the  assertion 

title  of  his  landlord  has  expired  by  of  the  defense.    Kibbe  v.  Crossman, 

its  own  limitations,  or  has  been  in  supra. 

any  manner  extinguished  subsequent  m  See,  as  to  sufficiency  of  this  de- 

to  his  entry  under  the  lease,  or  from  fense,  Van  Derhoef  v.  Hartmann,  63 
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leasing  and  hiring  mentioned  in  said  complaint,  it  was 
also  agreed  between  plaintiff  and  defendant  as  a  condition 
precedent  to  the  taking  effect  thereof,  and  in  consideration 
of  defendant's  agreement  to  hire  said  premises,  that  plaintiff 
should  prior  to  the  commencement  of  the  term  of  said  hiring 
make  [all  necessary  repairs  of  whatsoever  kind  to  the  de- 
mised premises  whereby  the  same  should  be  put  in  good, 
sanitary  and  tenantable  condition  for  use  as  a  residence 
— or  otherwise  state  the  agreement  as  made]  and  that  if  such 
repairs  were  not  so  made  that  said  agreement  of  hiring  on 
defendant's  part  should  be  void  and  of  no  effect. 

II.  That  plaintiff  failed  to  perform  his  said  agreement 
to  make  repairs,  and  failed  to  put  said  demised  premises 
in  good  sanitary  or  tenantable  condition  prior  to  the  com- 
mencement of  said  term  of  leasing,  and  defendant  refused  for 
that  reason  to  take  or  accept  possession  thereof.267 

2098.  Counterclaim  for  Damages  for  Landlord's  Failure 
to  Repair.268 

[For  a  counterclaim:] 

I.  That  in  and  by  the  lease  mentioned  in  the  complaint 
[or,  if  not  contained  in  the  lease:  That  simultaneously  with  the 
making  of  the  lease  alleged  in  the  complaint,  and  as  a  part 
of  the  consideration  for  defendant's  acceptance  thereof] 
the  plaintiff  covenanted  and  .agreed  [allege  agreement  as  to 
repairs,  as:]  to  make  all  necessary  repairs  during  the  term 
thereof. 


App.  Div.  419,  71  N.  Y.  Supp.  552,  his  covenant  to  repair,  or  to  make  al- 
and cases  cited.  terations,  subsequent  to  the  tenant's 

267  This  would  not  be  a  defense  if  entry,  is  no  defense  to  an  action  for 
the  tenant  went  into  possession;  at  rent;  .the  tenant's  remedy  is  by  way 
most  it  would  be  the  basis  of  a  coun-  of  counterclaim,  or  to  bring  an  inde- 
terclaim  for  damages  based  on  the  pendent  action.  See  Lutz  v.  Gold- 
lesser  valuation  of  the  rented  prem-  fine,  72  Misc.  25,  129  N.  Y.  Supp.  63, 
ises.  Van  Derhoef  v.  Hartmann,  and  cases  cited.  Otherwise  if  the 
supra;  Lutz  v.  Goldfine,  72  Misc.  25,  agreement  to  repair  was  a  condition 
129  N.  Y.  Supp.  63.  See  next  form  precedent  to  his  liability,  and  he  has 
for  precedent.  n°t  taken  possession  of  the  premises. 

288  The  breach  by  the  landlord  of  See  note  to  preceding  form. 
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II.  That  the  following  repairs  became  necessary  to  said 
demised  premises,  viz.  [state  them];  that  defendant  duly- 
notified  plaintiff  thereof,  and  requested  plaintiff  to  make 
the  same  in  accordance  with  his  agreement  so  to  do,  but 
plaintiff  failed  and  refused  so  to  do. 

III.  That  thereafter  defendant  caused  such  repairs  to  be 
made  at  a  necessary  cost  of  dollars,  which  sum  de- 
fendant paid  [Or,  That  by  reason  of  plaintiff's  failure  to  make 
said  repairs,  said  premises  have  since  ,  19  ,  been 
worth  dollars  less  in  their  rental  value  than  they 
would  have  been  if  duly  repaired  by  plaintiff  in  fulfillment 
of  his  agreement  so  to  do].269 

2099.  That  Rent  was  Reduced.270 

[As  a  partial  defense:]  That  on  or  about  the  day  of 

,  19    ,  plaintiff  agreed  to  reduce  the  rent  of  the 
premises  referred  to  in  the  complaint  to  the  sum  of 
dollars  per  [month].    That  thereafter  and  until  the 
day  of  ,  19    ,  defendant  duly  paid  to  plaintiff  the 

monthly  rent  at  said  reduced  amount  and  that  plaintiff 
accepted  such  reduced  amount  as  in  full  payment  of  rent 
under  the  lease  alleged  in  the  complaint. 


269  The  tenant  cannot  recover  for  at  any  time.  See  McKenzie  v.  Har- 
damage  to  his  personal  property,  or  rison,  120  N.  Y.  260;  Zindler  v.  Levitt, 
for  personal  injuries  to  himself  or  to  132  App.  Div.  397,  116  N.  Y.  Supp. 
one  of  his  family,  caused  by  the  land-  726. 

lord's  failure  to  make  the  repairs.  It  is  an  affirmative  defense.    Lutz 

Cook  v.  Soule,  56  N.  Y.  420;  Schick  v.  Goldfine,  72  Misc.  25,  129  N.  Y. 

v.  Fleischauer,  26  App.  Div.  210,  49  Supp.  63. 

N.  Y.  Supp.  962;  Reiner  v.  Jones,  38  An  allegation  that  plaintiff  forgave 

App.  Div.  441,  56  N.  Y.  Supp.  423.  rent  past  due  and  agreed  thereafter 

Another  precedent  may  be  found  to  accept  lesser  rental  "for  a  valuable 

among  complaints,  Form  606.  consideration"  is  insufficient,  because 

270  Such  an  agreement  for  reduc-  not  disclosing  the  fact  that  a  consid- 
tion  of  rent  as  is  here  alleged  is  bind-  eration  was  given.  Browning,  King 
ing  so  far  as  it  has  been  executed  by  &  Co.  v.  Terwilliger,  144  App.  Div. 
payments  made  thereunder.  It  may  516,  129  N.  Y.  Supp.  431.  See  note 
be  repudiated  as  to  future  payments  on  alleging  consideration  on  page  21. 
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2100.  Tender  of  Rent  upon  the  Land.271 

I.  Defendant  alleges  that  he  was  present  upon  the  said 
demised  premises  at  the  time  when  the  said  dollars 
became  due  as  aforesaid,  to  wit,  on  the               day  of 

,19  ,  for  a  reasonable  time,  to  wit,  the  space  of 
one  hour  before  sunset,  and  there  continued  until  a  reason- 
able time,  to  wit,  one  hour  after  sunset  on  the  same  day, 
and  during  all  the  interval  of  time  aforesaid  was  there,  ready 
to  pay  the  said  dollars  to  the  plaintiff. 

II.  That  neither  the  said  plaintiff,  nor  any  other  person 
on  his  behalf,  during  any  part  of  said  time,  was  there  ready 
to  receive  the  same. 

III.  That  since  the  said  day  the  defendant  has  always 
been,  and  still  is,  ready  to  pay  the  said  dollars  to 
the  plaintiff;  and  defendant  has  herewith  deposited  the  said 

dollars  in  court,  ready  to  be  paid  to  the  said  plain- 
tiff; if  he  will  accept  the  same. 

2101.  Actual  Eviction.272 

I.  That  after  the  making  of  the  lease  mentioned  in  the 
complaint,  and  before  any  part  of  the  rent  in  the  complaint 
demanded  *  became  payable,  the  plaintiff  entered  273  upon 

271  See  notes  to  Form  1906,  as  to  al-  general  denial.  Coles  v.  Soulsby,  21 
leging  a  common-law  tender.  Cal.  47. 

272  An  eviction  by  the  landlord  If  defendant  claims  a  constructive 
from  the  whole  or  a  part  of  the  premi-  eviction,' it  must  be  alleged  that  the 
ses  is  a  good  defense  to  an  action  for  landlord  caused  or  was  responsible 
rent.  See  Fifth  Ave.  Building  Co.  for  the  condition  which  rendered  the 
v.  Kernochan,  221  N.  Y.  370;  Ham-  premises  untenantable.  See  Mc- 
ilton  v.  Graybill,  19  Misc.  521,  43  Kinny  v.  Browning,  126  App.  Div. 
N.  Y.  Supp.  1079;  Holmes  v.  Guion,  370,  110  N.  Y.  Supp.  562.  For  prec- 
44  Mo.  164;  Hayner  v.  Smith,  63  edents  for  a  constructive  eviction,  see 
111.  430,   14  Am.   Rep.   124;  Brad-  Forms  2103  and  2104. 

ley  v.   Goicouria,   67  How.   Pr.    (N.  m  If  the  eviction  is  by  a  stranger 

Y.)   76;  Alger  v.  Kennedy,   49  Vt.  under  a  paramount  title,  adapt  from 

109,   24  Am.  Rep.   117.     It  is  not  Form  607.    Such  a  defense  does  not 

necessary  to  state  in  the  answer  all  involve  the  title  to  real  property  so 

the  facts  constituting  an  eviction,  but  as  to  deprive  the  N.  Y.  Municipal 

it  may  be  averred  generally.    Rickert  Court  of  jurisdiction.    Phelps  v.  Mal- 

v.  Snyder,  9  Wend.  (N.  Y.)  415.    An  lory,  72  Misc,  74,  129  N.  Y.  Supp. 

eviction  cannot  be  shown  under  a  397. 
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the  premises  and  removed  defendant  therefrom  [or,  from  a 
part  thereof,  to  wit,  describing  the  part],  and  kept  him  out  of 
possession  continuously  thereafter  [or,  from  thence  until  the 
day  of  ,  19     ,  or,  until  after  said  rent 

became  due].274 

2102.  The  Same,  as  a  Defense  to  One  Installment. 

[As  a  partial  defense :  ] 

Defendant  alleges  that,  as  to  the  [last]  installment  men- 
tioned in  the  complaint,  viz.,  the  sum  of  dollars 
for  rent  alleged  to  have  accrued  between  the 
day  of  ,  19  ,  and  the  ,  day  of  , 
19  ,  after  the  alleged  lease  was  made  [or,  after  the  alleged 
letting],  and  before  said  installment  [continue  as  in  pre- 
ceding form  from  the*]. 

2103.  Constructive  Eviction;  m  by  Tenant  of  Apartment.276 
That  the  premises  leased  by  the  plaintiff  to  the  defendant 

by  the  lease  referred  to  in  the  complaint  consisted  of  an 
apartment  to  be  used  by  defendant  exclusively  as  a  dwelling 
for  himself  and.  family;  that  said  apartment  was,  with 
other  apartments,  contained  in  a  single  apartment 
house,  that  all  such  apartments  including  the  one  leased  to 
defendant  were  heated  by  means  of  a  common  heating  plant 
in  the  basement  of  said  apartment  house,  which  was  under 

274  An  eviction  is,  however,  no  de-  sideration  for  that  covenant  is  the 
fense  to  a  claim  for  rent  which  has  be-  tenant's  performance  of  the  cove- 
come  due,  and  the  answer  pleading  nants  on  his  part.  See  Meyer  v. 
it  as  a  defense  only  must  aver  that  Schulte,  160  App.  Div.  236,  144  N.  Y. 
the  tenant  was  evicted  before  the  rent  Supp.  1028,  aff'd  213  N.  Y.  675;  Bait- 
claimed  fell  due.  Vernam  v.  Smith,  zel  v.  Rhinelander,  179  App.  Div.  735. 
15  N.  Y.  327;  McCarty  v.  Hudson,  m  Constructive  eviction  is  necessa- 
24  Wend.  (N.  Y.)  291.  An  eviction  rily  rested  upon  some  wrongful  act 
subsequent  to  the  accruing  of  the  rent  of  the  landlord  occurring  after  the  be- 
sued  for  must  be  interposed  as  a  ginning  of  the  term.  See  note  272; 
counterclaim.  Cox  v.  Cryder,  168  App.  Div.  624, 

A  lessee  in  default  for  payment  of  154  N.  Y.  Supp.  452. 

rent  cannot  counterclaim,  or  sue,  for  276  Adapted  from  Berlinger  v.  Mc- 

damages  for  breach  of  an  express  cov-  Donald,  149  App.  Div.  5,  133  N.  Y. 

enant  for  quiet  enjoyment,  if  the  con-  Supp.  522. 
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the  exclusive  control  of  plaintiff;  that  there  was  no  way  of 
heating  any  of  said  apartments  except  by  means  of  the 
steam  radiators  which  formed  part  of  said  common  heating 
plant. 

That  plaintiff  covenanted  by  and  as  a  part  of  said  letting 
to  defendant,  that  he  would  supply  all  the  heat  necessary 
to  keep  the  defendant's  said  apartment  warm  and  habitable. 

That  during  the  greater  part  of  the  month  of  [December], 
19  ,  plaintiff  failed  and  neglected  to  comply  with  his  said 
covenant,  in  that  he  failed  to  supply  the  heat  necessary 
to  render  said  apartment  warm  and  habitable,  but  on  the 
contrary  and  without  regard  to  defendant's  demand  for  an 
observance  of  said  covenant,  plaintiff  allowed  so  little 
heat  to  be  supplied  to  defendant's  said  apartment  that  the 
same  during  said  period  was  wholly  uninhabitable  and  de- 
fendant was  constructively  evicted  therefrom. 

That   on   or   about   the  day   of  ,    19    , 

and  prior  to  the  period  for  which  the  complaint  demands  the 
recovery  of  rent,  defendant  for  such  reason  was  compelled 
to  and  did  vacate  said  apartment,  and  returned  possession 
thereof  to  plaintiff.277 

2104.  The  Same,  Another  Form;  by  Lessee  of  Business 
Premises.278 
That  the  elevator  in  the  premises  described  in  the  com- 
plaint as  leased  to  defendants  was  appurtenant  to  the  same 
and  inseparably  incident  thereto  for  the  purpose  of  access 
and  egress;  that  without  the  use  of  the  elevator,  as  was  well 
known  to  the  plaintiffs  when  they  leased  the  premises,  the 
defendants  could  not  have  the  beneficial  use  of  the  premises; 
that  the  elevator  was  indispensably  necessary  for  the  trans- 
action of  defendants'  business  which  consisted  of  [state]. 

277  It  is  essential  that  the  tenant  27S  Adapted   from    Read   v.    Levy, 

shall  promptly  vacate  the  premises.  101  Misc.  547.     See  notes  to  preced- 

See  Seaboard  Realty  Co.  v.  Fuller,  33  ing  form.    See,  also,  note  274  to  Form 

Misc.  109,  67  N.  Y.  Supp.  146;  Fox  v.  2101. 
Murdock,  58  Misc.  207,  109  N.  Y. 
Supp.  108. 
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That  said  elevator  was  not  maintained  in  repair  and  con- 
dition so  that  it  could  be  used  by  defendants,  their  employees 
and  customers.  That  plaintiffs  well  knew  the  condition  of 
the  elevator  from  the  of  ,  19      ,  until 

the  defendants  vacated  the  premises  on  the  of 

,19  ;  that  during  that  entire  period  it  was  out 
of  repair,  and  not  in  running  order  or  operated  by  plaintiffs. 
That  plaintiffs  repeatedly  promised  to  make  repairs  to  said 
elevator,  and  to  cause  the  same  to  be  operated,  but  failed  so 
to  do. 

That  for  the  above  reasons  defendants  were  compelled  to 
and  did  remove  from  the  said  premises  on  the  of 

,19     . 

2105.  Leasehold  Building  Destroyed  or  made  Untenant- 
able, and  Consequent  Surrender  under  Statute.279 

[Under  N.  Y.  Real  Property  Law,  §  227.] 

I.  That  said  premises  described  in  the  complaint,  and  so 
let  and  rented  to  the  defendant,  were  thereafter,280  without 
any  fault  or  neglect  on  his  part,281  on  or  about  the 
day  of  ,  19    ,  so  injured  by  the  elements  [or  specify 

other  cause],*82  as  to  be  untenantable  and  unfit  for  occupancy. 

m  Before    the    enactment    of    the  118  N.  Y.  110;  Daly  v.  Wise,  132  id. 

statute  the  lessee  was  liable  on  his  306. 

covenant  to  pay  rent,  notwithstand-  2Sl  This  clause  considered  to  aver 

ing  the  complete  destruction  of  the  merely  a  legal  conclusion,  in  Lansing 

premises,  in  the  absence  of  an  express  v.  Thompson,  8  App.  Div.  54,  40  N. 

provision  in  the  lease  to  the  contrary.  Y.  Supp.  425. 

Graves  v.  Burden,  26  N.  Y.  498.    See  2S2  The  fact  that  water  entered  the 

following  form.  cellar  through  the  foundation  walls, 

This  form  is  from  Bassett  v.  Dean,  rendering  the  house  damp  to  a  de- 

34  Hun  (N.  Y.),  250.  gree  dangerous  to  health,   shows  a 

A  covenant  that  the  tenant  will  case  within  the  statute.  Meserole  v. 
make  all  inside  and  outside  repairs  Hoyt,  161  N.  Y.  59. 
does  not  amount  to  an  express  cov-  An  outside  agency,  independent 
enant  to  continue  liable  for  the  rent  of  the  landlord,  such  as  the  vibration 
notwithstanding  the  statutory  per-  of  the  leased  premises  caused  by  ad- 
mission to  surrender  the  premises.  joining  electric  plant,  will  not  jus- 
May  v.  Gillis,  169  N.  Y.  330.  tify  abandonment.     Floyd-Jones  v. 

280  The  cause  must  arise  after  the  Schaan,  129  App.  Div.  82,  113  N.  Y. 

lease  was  made.    Franklin  v.  Brown,  Supp.  472. 
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That  such  injury  was  caused  by  the  sudden  and  unexpected 
action  of  the  elements,  viz.  [specify  briefly],  and  was  not  due 
to  gradual  deterioration  or  decay  of  the  premises.283 

That   thereupon,    and   on   the  day   of  , 

19  ,  the  defendant  surrendered  possession  of  the 
leasehold  premises  284  and  of  the  land  therewith  leased  to 
the  plaintiff  [and  the  plaintiff  then  accepted  such  surrender, 
and  took  possession  thereof,  and  thereafter  has  been  in  the 
possession  thereof]. 

2106.  The  Same,  Relying  on  Covenant  in  Lease.285 

I.  That  said  indenture  of  lease  referred  to  in  the  com- 
plaint contained  a  covenant  in  the  words  following: 

"And  it  is  further  agreed  and  understood,  that  should 
the  premises  hereby  leased  be  damaged  by  fire,  but  not  to 
such  an  extent  as  to  render  them  untenantable,  they  shall 
be  repaired  without  unavoidable  delay,  at  the  expense  of 
the  said  party  of  the  first  part;  that  in  case  such  dam- 
age by  fire  shall  be  so  extensive  as  to  render  the  said  premises 
wholly  unfit  for  occupation,  then  in  such  case  the  rent, 
having  been  paid  up  to  the  time  of  such  event,  shall  cease 
until  such  time  as  the  said  premises  shall  have  been  put  in 
tenan table  condition;  but  in  case  of  such  destruction  of  the 
building  containing  said  premises,  by  fire  or  otherwise,  as 
to  render  it  necessary  to  rebuild  the  same,  and  upon  the 
payment  of  the  rent  up  to  such  destruction,  then  and  from 
thenceforth  this  lease  shall  cease  and  become  null  and  void," 


283  To  allege  merely  that  water  is  bound  to  pay  the  rent  for  the 
pipes  burst  is  not  enough.  Lansing  whole  term,  notwithstanding  the 
v.  Thompson,  supra.  premises  in  the  meantime  are  des- 

284  An  allegation  of  surrender  is  troyed  by  fire.  Linn  v.  Ross,  10  Ohio, 
essential.  Lansing  v.  Thompson,  su-  412;  Cowell  v.  Lumley,  39  Cal.  151, 
pra.  2  Am.  Rep.  430;  Graves  v.  Burden, 

285  Unless   otherwise   provided  by  26  N.  Y.  498;  Smith  v.  Ankrim,  13  S. 
statute,  if  a  tenant  agrees  expressly,  &  M.  39;  Harris  v.  Heackman,  62 
whether  under  seal  or  not,  to  pay  Iowa,  411.     See  preceding  form  for 
rent,  and  makes  no  reservations  on  statutory  rule  in  New  York, 
account  of  unavoidable  accidents,  he 
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as  by  the  said  lease  will  more  fully  appear  and  to  which  the 
defendant  prays  leave  to  refer. 

II.  That  the  premises  thereby  leased  were  damaged  by 
fire  on  or  about  the  day  of  ,  19  ;  that 
such  damage  was  so  extensive  as  to  render  the  premises 
wholly  unfit  for  occupation  within  the  intent  and  meaning 
of  the  said  covenant,  and  said  premises  so  remained  and 
were  not  put  in  tenantable  condition  up  to  and  until  the 

day   of  ,    19    ,    whereby   the   defendant 

became  liable  to  pay  only  the  rent  reserved  by  the  said 
lease  up  to  the  time  of  such  damage,  and  from  the 
day  of  ,  19    ,  to  the  day  of  ,  19    . 

III.  That  the  said  defendant  paid  to  the  plaintiff  the  said 
rent  accruing  up  to  the  time  of  such  damage,  and  accruing 
between  the  day  of  ,  19    ,  and  the 

day  of  ,  19     . 

2107.  Surrender  of  the  Premises. 

That  before  the  rent  claimed  in  the  complaint  became  due, 
to  wit,  on  or  about  the  day  of  ,  19     ,  de- 

fendant duly  surrendered  to  plaintiff  the  demised  premises, 
and  all  the  residue  of  the  unexpired  term  therein,  and  there- 
after has  not  been  in  occupancy  or  possession  thereof;  that 
plaintiff  accepted  such  surrender  and  thereupon  and  for  his 
sole  benefit  took  possession  of  the  said  premises.286 

2108.  That  the  Landlord  Accepted  an  Assignee  as  his 
Tenant.287 

I.  That  before  the  rent  [or,  the  last  installment  of  rent] 
c'aimed  in  the  complaint  became  due,  and  on  or  about  the 

m  while  there  can  be  no  surrender  consideration  to  upheld  the  land- 
without  acceptance,  it  will  be  better  lord's  agreement.  Cox  v.  Davis,  8 
to  allege  acceptance.  See,  as  to  what  App.  Div.  491,  40  N.  Y.  Supp.  761. 
constitutes  an  acceptance,  Saracena  m  See  as  to  the  essential  elements 
v.  Preisler,  180  App.  Div.  348;  Dagett  of  this  defense,  Ettlihger  v.  Kruger, 
v.  Champney,  122  App.  Div.  255,  106  146  App.  Div.  824,  131  N.  Y.  Supp. 
N.  Y.  Supp.  892.  436;  Halbe  v.  Adams,  172  App.  Div. 

Prepayment  of  the  rent  is  sufficient  186,  155  N.  Y.  Supp.  995. 
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day  of  ,  19    ,  the  defendant  duly  assigned 

all  of  his  estate  and  unexpired  term  of  years  in  the  said  leased 
premises  to  M.  N.,  who  assumed  said  lease  and  the  obliga- 
tions thereof,  and  agreed  to  pay  said  rent  to  plaintiff,  and 
said  M.  N.  then  entered  into  the  same,  and  was  possessed 
thereof  for  the  residue  of  said  term. 

II.  That  the  plaintiff  in  consideration  of  his  assumption 
of  said  lease  and  agreement  to  pay  the  rent  accruing  there- 
under duly  accepted  the  said  M.  N.  as  his  tenant  of  said 
premises,  and  agreed  to  look  only  to  him  for  the  rent  thereof, 
and  duly  discharged  defendant  from  all  obligation  under 
said  lease. 

2109.  That  Premises  were  Formerly  Used  as  a  House  of 
Prostitution,  with  Counterclaim  for  Damage. 

[Sustained  in  Rhinelander  v.  Seaman,  13  Abb.  N.  C.  (N. 
Y.)  455.] 
[As  a  defense  and  counterclaim:] 

I.  That  immediately  prior  to  the  hiring  and  occupancy 
by  the  plaintiff  of  the  premises  mentioned  in  the  complaint, 
and  for  some  time  previously  thereto,  the  said  premises  were 
occupied  as  a  house  of  prostitution,  having  lewd  women  as  its 
inmates,  and  being  frequented  day  and  night  by  dissolute 
persons  of  both  sexes;  that  the  evil  character  of  the  said 
house  was  well  known  to  the  people  residing  in  the  vicinity 
thereof  and  to  the  plaintiff  and  his  agent. 

II.  That  at  the  time  of  the  hiring  of  said  house  by  this 
defendant  he  did  not  know  that  it  had  been  occupied  for  the 
vile  purpose  aforesaid. 

III.  That  the  plaintiff  and  his  said  agent,  well  knowing 
the  infamous  purpose  to  which  said  premises  had  been  de- 
voted, and  that  such  use  was  notorious  to  the  neighbors  as 
aforesaid,  fraudulently  and  with  intent  to  deceive  and  injure 
this  defendant,  wholly  omitted  to  inform  him  thereof,  and 
concealed  such  knowledge  from  him  for  the  purpose  of  in- 
ducing him  to  hire  the  said  premises  and  accept  the  lease 
mentioned  in  the  complaint,  and  that  by  means  of  such 
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fraudulent  concealment  this  defendant  did  hire  such  prem- 
ises and  accept  said  lease. 

IV.  That  the  said  premises  being  more  extensive  than 
was  needed  for  the  use  of  this  defendant  and  his  family, 
he  intended  to  let,  to  respectable  single  gentlemen,  some 
of  the  rooms  therein,  furnished;  and  that  such  intended 
use  constituted  one  of  the  reasons  which  induced  this  de- 
fendant to  hire  said  premises,  as  plaintiff  well  knew. 

V.  That  soon  after  defendant  entered  into  the  occupation 
of  said  house,  under  said  lease,  he  ascertained  that  it  had  been 
previously  used  for  infamous  purposes  as  aforesaid,  and  in 
consequence  of  such  former  use  he  was  annoyed  by  the  visits 
of  men,  by  day  and  night,  asking  for  admission  to  see  girls 
or  women  of  the  town;  said  visitors  stating  that  they  had 
previously  called  upon  such  girls  or  women  at  said  house. 

VI.  That,  in  consequence  of  such  notorious  former  in- 
famous use  of  said  premises,  defendant  has  been  unable  to 
let  any  of  the  rooms  therein  as  he  had  contemplated. 

VII.  That,  in  consequence  of  such  notorious  former  in- 
famous use  of  said  premises,  defendant  could  not  keep  a 
servant  therein. 

VIII.  That  the  value  of  said  premises  to  defendant,  as  a 
residence,  was  destroyed  by  reason  of  the  notorious  former 
infamous  use  to  which  they  had  been  subjected. 

IX.  That,  by  reason  of  the  annoyances  aforesaid  and  the 
disgrace  of  living  in  a  house  of  an  evil  character  so  notorious 
in  the  neighborhood,  this  defendant  was  obliged  to  and  did 
abandon  the  said  premises  about  the  day  of  , 
19  ,  and  surrendered  the  possession  of  the  same  to  the 
plaintiff;  that,  at  the  time  he  so  gave  up  such  possession, 
defendant  stated  to  the  plaintiff,  and  his  agent,  the  said 
cause  of  such  surrender. 

X.  That  defendant  had  procured  furniture  for  said  house, 
had  carpets  cut  to  fit  rooms  therein  and  was  otherwise  at 
great  expense,  to  wit,  dollars,  in  moving  to,  and 
fitting  up,  said  house. 

XI.  That,    in    consequence   of   being   obliged   to    move 
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from  said  premises,  defendant  was  compelled  to  hire  an- 
other house,  and  was  put  to  much  expense,  to  wit, 
dollars,  in  packing  up  said  furniture  and  moving  the  same. 

XII.  That,  by  reason  of  the  said  annoyances  at  the  prem- 
ises mentioned  in  the  complaint,  and  of  the  notorious  evil 
reputation  which  said  house  had  acquired  as  aforesaid,  this 
defendant  and  his  family  suffered  great  shame  and  disgrace. 

XIII.  That,  by  reason  of  such  annoyances,  expenses  and 
disgrace,  this  defendant  suffered  a  damage  of  dol- 
lars, which  he  sets  up  as  a  counterclaim  against  the  plain- 
tiff's demand  in  this  action. 

Wherefore  [etc.,  demand  of  judgment]. 

2110.  That  Defendant's  Holding  Over  was  under  a  Special 
Agreement,  and  not  in  Renewal  of  Term.288 

I.  For  a  separate  defense  the  defendant  alleges  that  on 
or  about  the  day  of  ,  19  ,  he  entered  into 
a  lease  with  the  plaintiff  by  which  he  hired  the  [store]  No. 

street,  in  the  city  of  ,  for  the  term  of  one 

year  from  the  day  of  ,  19    ,  at  the  yearly 

rent  or  sum  of  dollars,  payable  [monthly]  in  ad- 

vance [as  alleged  in  the  complaint]. 

II.  That  during  said  term,  and  at  a  time  when  the  rent 
under  the  lease  was  fully  paid  to  the  day  of  , 
19    ,   to  wit,   on  the               day  of               ,   19     ,   the 
plaintiff  requested  the  defendant  to  advance  him 
dollars,  a  sum  equal  to               months'  rent. 

III.  That  then  and  there,  pursuant  to  such  request,  the 
defendant  advanced  to  the  plaintiff  the  said  sum  of 
dollars,  being  the  amount  of  months'  rent;  that  said 
money  was  so  advanced  under  an  agreement  that  the  same 
should  be  repaid  to  defendant  by  plaintiff,  by  the  continued 
use  and  occupation  by  defendant  of  the  said  premises,  at 
the  rate  of  rent  reserved  in  said  lease  for  months 
from  that  date. 

IV.  That  solely  pursuant  to  said  agreement  defendant  re- 

*»  From  Luger  v.  Goerke,  18  App.  Div.  291,  45  N.  Y.  Supp.  839. 
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mained  in  said  premises  until  the  day  of  , 

19  ,  and  defendant  denies  that  he  agreed  with  plaintiff  for 
a  renewal  of  the  term  of  said  lease,  as  alleged  in  the  com- 
plaint. 

V.  That  said  defendant  remained  in  possession  of  said 
premises  during  the  month  of  ,  solely  with  the  in- 

tention to  remain  therein  until  plaintiff's  said  debt  to  de- 
fendant was  repaid,  and  without  any  intention  to  renew 
said  tenancy  for  another  year  or  for  any  period  beyond  the 

day  of  ,  19     ;  that  such  use  and  occupa- 

tion between  the  day  of  ,    19    ,   and  the 

day  of  ,  19    ,  was  not  wrongful,  but  was 

with  plaintiff's  consent. 

2111.  That  Defendant's  Holding  Over  was  Rendered  Un- 
avoidable by  Act  of  God. 

[Sustained  in  Herter  v.  Mullen,  159  N.  Y.  28.] 
I    [As  in  preceding  form.] 

II.  That  in  the  month  of  [February,]  19  ,  before  the  ex- 
piration of  defendant's  said  term,  he  notified  the  plaintiff 
that  he  would  not  retain  the  premises  for  another  year; 
that  after  such  notice  the  plaintiff  and  his  agents  were  per- 
mitted to  show  the  premises  and  to  place  the  usual  notice 
"To  Let"  upon  them,  which  remained  during  the  balance 
of  the  term. 

III.  That  on  [May  1,]  19  ,  the  defendant  was  prevented 
from  yielding  up  the  possession  of  the  premises  by  the  act 
of  God  in  afflicting  his  [mother,  who  was  a  member  of  his 
family,]  with  a  dangerous  disease  which,  at  that  time, 
previously,  and  subsequently  including  [May  fifteenth 
thereafter,]  confined  her  to  her  bed,  and  was  so  great  that  it 
would  have  endangered  her  life  to  take  her  from  the  house. 

IV.  That  for  that  reason  and  no  other,  of  which  the  plain- 
tiff had  full  knowledge  and  notice,  the  defendant  was  ob- 
liged to  and  did  occupy  a  small  portion  of  the  premises  until 
[May  fifteenth,  19    ]. 

V.  That  all  defendant's  property,  furniture  and  belong- 
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ings,  and  his  family,  were  removed  from  the  premises,  and 
every  part  thereof  on  [May  1,]  19  ,  except  from  the  sick 
room  in  which  his  said  mother  was  confined. 

VI.  That  defendant  was  forbidden  by  the  physician  in 
charge  to  remove  his  said  mother  until  [May  fifteenth, 
19    ,]  when  she  was  at  once  removed. 

VII.  That  on  or  about  the  [fifteenth  day  of  May,  19  ,] 
defendant  duly  notified  plaintiff  that  he  had  vacated  said 
premises,  and  duly  delivered  to  plaintiff  the  possession 
thereof.289 

2112.  By  a  Surety;  Alleging  an  Extension  of  Time.290 

I.  That  on  or  about  the  day  of  ,  19    , 
plaintiff  agreed  with  said  [lessee],  in  consideration  of 
dollars  [or,   otherwise  show  a  valuable  consideration],291  to 
extend  the  time  of  payment  of  the  said  rent  guaranteed  by 
the  defendant  for  a  period  of                 days  [or,  from  the 

day  of  ,   19     ,   on  which  the  same  was 

due,  until  the  day  of  ,  19    ]. 

II.  That  defendant  had  no  knowledge  of  and  did  not  as- 
sent to  the  making  of  the  said  agreement. 

289  Under  a  further  decision  (52  See  note  to  Form  1915;  see,  also, 
App.  Div.  325,  65  N.  Y.  Supp.  279)  Form  2043,  setting  up  a  similar  de- 
it  was  held  that  actual  personal  no-  fense  by  surety  on  promissory  note, 
tice  of  vacating  the  premises  must  be  Such  an  agreement  may  be  valid 
given  by  the  tenant.  though  not  in  writing.    See  Antisdel 

290  This  defense  is  inadmissible  v.  Williamson,  37  App.  Div.  167,  55 
under  a  denial.     Newell  v.  Salmons,  N.  Y.  Supp.  1028. 

22  Barb.  (N.  Y.)  647;  Horton  v.  Ruh-  m  A  consideration  must  be  alleged; 

ling,  3  Nev.  498.  see  general  note  on  page  21. 
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2113.  Specific  Denial  of  Judgment.1 

Defendant  denies  that  there  is  any  record  of  the  judgment 
alleged  in  the  complaint,  or  that  any  such  judgment  was  at 
any  time  recovered  against  defendant,  or  that  any  such 
judgment  was  ever  rendered  in  the  Court,  as  therein 

alleged. 

2114.  Specific  Denial  of  Regularity  of  Judgment  Rendered 
by  a  Court  of  Special  or  Limited  Jurisdiction.2 

[Under  N.  Y.  Code  Civ.  Pro.,  §  532.] 

1  This  denial  will  not  let  in  evi-  the  plaintiff's  action.     Ely  v.  Cook,  2 

dence  impeaching  the  validity  of  an  Hilt.  (N.  Y.)  406,  9  Abb.  Pr.  366. 

apparently  regular  record,  e.  g.,  ju-  A  subsequent  vacatur  must  be  af- 

risdictional    recitals  therein.      Hoff-  firmatively    pleaded.      Carpenter   v. 

heimer  v.  Stiefel,  17  Misc.  236,  39  N.  Goodwin,  4  Dply  (N.  Y.),  89.     See 

Y.  Supp.  714;  Hill  v.  Mendenhall,  21  Form  2118. 

Wall.  (U.  S.)  453;  Rice  v.  Coutant,  A  denial  of  knowledge  or  informa- 

38  App.  Div.  543,  56  N.  Y.  Supp.  351;  tion  sufficient  to  form  a  belief  as  to 

Union  Pacific  Ry.  Co.  v.  McCarty,  8  the  validity  of  a  judgment  which  is 

Kan.  125;  Brown  v.  Balde,  3  Lans.  of  public  record  in  the  county,  is  de- 

(N.  Y.)  283;  Abb.   Brief  on  PL,  2d  murrable  when  interposed  by  an  offi- 

ed.,  p.  1480,  §  295.  cer  of  the  court,  as  the  sheriff  (El- 

Although  the  existence  of  a  judg-  more  v.  Hill,  46  Wis.  618),  and  may  be 
ment  relied  upon  for  the  relief  sought  held  insufficient  where  defendant  was 
is  admitted  by  the  answer,  if  the  a  party.  See  general  note  on  De- 
plaintiff  proceeds  to  put  it  inevidence,  nials,  supra,  p.  2186. 
and  it  is  void  upon  its  face,  the  court  2  This  form  is  intended  for  use  un- 
will  treat  it  as  forming  no  grounds  for  der  the  Code  provisions,  of  very  gen- 

2446 
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Defendant  denies  that  the  judgment  alleged  in  the  com- 
plant  was  ever  duly  rendered  in  said  court  against  the  de- 
fendant.3 

2115.  Invalidity  of  a  Foreign  Judgment  of  Court  of  General 
Jurisdiction.4 

I.  That  no  summons  or  other  original  process  was  ever 
served  upon  defendant  in  the  action  mentioned  in  the  com- 
plaint. 

II.  That  defendant  never  appeared  in  person  or  by  at- 
torney in  the  said  action.5 

2116.  The  Same,  Invalidity  of  Domestic  Judgment  against 
Non-resident.6 

I.  That  the  claim  upon  which  the  pretended  judgment 


eral  adoption,  permitting  plaintiff  to 
plead  that  a  judgment  of  a  court  Qf 
special  or  limited  jurisdiction  was 
"duly  given."  See  N.  Y.  Code  Civ. 
Pro.,  §  532.  If  this  allegation  is  con- 
troverted, plaintiff  is  required  to 
prove  that  the  court  had  jurisdiction 
to  entertain  the  action.  Id.;  Abb. 
Brief  on  PI.,  2d  ed.,  pp.  1100-1.  In 
some  jurisdictions,  however,  the  ob- 
jections must  be  affirmatively 
pleaded.    Id. 

3  The  pleader  may,  perhaps,  avoid 
the  conclusion  of  law  involved  in  a 
denial  that  the  judgment  was  "  duly" 
rendered,  by  adopting  the  general  de- 
nial of  the  allegations  contained  in 
such  a  paragraph.  The  statute,  how- 
ever, has  given  the  plaintiff  the  right 
to  use  the  word  "duly"  as  a  substi- 
tute for  the  facts  showing  that  the 
judgment  was  regularly  rendered, 
and  it  would  seem  to  follow  necessa- 
rily that  the  defendant's  denial  need 
be  no  broader  than  the  plaintiff's  al- 
legation. The  argument  to  the  con- 
trary in  Simmons  Co.  v.  Van  Ness,  87 
Misc.  284,  149  N.  Y.  Supp.  857,  does 
pot  seem  well  founded. 


4  Want  of  jurisdiction  must  be  af- 
firmatively pleaded,  if  the  judgment 
sued  on  is  of  a  court  of  general  juris- 
diction. Abb.  Brief  on  PI.,  p.  1666; 
Rice  !\  Coutant,  post. 

The  defendant  cannot  contradict 
a  jurisdictional  recital  in  the  judg- 
ment—such as,  that  the  defendant 
was  personally  served  with  the  sum- 
mons— unless  he  has  specially  pleaded 
the  facts  showing  the  falsity  of  the 
recital.  Hill  v.  Mendenhall,  21  Wall. 
(U.  S)  453;  Abb.  Brief  on  PL,  p.  1667, 
and  cas.  cit.;  Rice  v.  Coutant,  38  App. 
Div.  543,  56  N.  Y.  Supp.  351. 

5  These  facts  are  a  sufficient  de- 
fense. Marx  v.  Fore,  51  Mo.  69;  Pol- 
lard v.  Baldwin,  22  Iowa,  328;  Long 
v.  Long,  1  Hill  (N.  Y.),  597;  Shum- 
way  v.  Stillman,  6  Wend.  (N.  Y.)  447; 
Starbuck  v.  Murray,  5  id.  148;  Fiske  v. 
Anderson,  12  Abb.  Pr.  (N.  Y.)  8;  Force 
v.  Gower,  23  How.  Pr.   (N.  Y.)  294. 

Merely  alleging  that  the  defendant 
never  was  within  the  other  State,  that 
he  was  never  subject  to  its  jurisdic- 
tion, etc.,  is  bad.  Starbuck  v.  Mur- 
ray, 5  Wend.  (N.  Y.)  148. 

6  See  Fiske  v.  Anderson,  12  Abb. 
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against  defendant  was  alleged  to  have  been  recovered  arose 
upon  [state  general  character  of  action,  as:]  defendant's  liability 
for  deficiency  upon  foreclosure,  and  said  judgment  was  ren- 
dered in  such  action. 

II.  That  when  the  said  action  was  commenced  defendant 
was  a  non-resident  of  the  State  of  [New  York]  and  was  a  resi- 
dent of  the  State  of 

III.  That  defendant  never  appeared  in  said  action,  in 
person  or  by  attorney,  and  never  was  personally  served  in 
the  State  of  New  York  with  summons  therein.7 

2117.  Fraud  in  Recovery  of  Judgment.8 

I.  That,  after  the  commencement  of  the  action  mentioned 
in  the  complaint,  the  said  plaintiff,  with  intent  to  deceive 
defendant,  and  prevent  him  from  defending  said  action, 
falsely  and  fraudulently  represented  [here  state  representa- 
tions,— e.  g.,  thus:]  that  he,  said  plaintiff,  intended  to  and 
would  dismiss  said  action,  without  costs  to  defendant,  and 
that  defendant  need  not  appear  therein.9 

Pr.   (N.   Y.)   8;  Force  v.  Gower,   23  °  Fraud  as  a  defense  must  always 

How.  Pr.  (N.  Y.)  294.  be  definitely  pleaded,  and  the  acts 

7  It  is  not  enough  merely  to  allege  constituting  it  must  be  distinctly  al- 
that  his  domicile  was  elsewhere.  leged.  See  Hilsen  v.  Libby,  44  N.  Y. 
Shumway  v.  Stillman,  4  Cow.  (N.  Y.)  Super.  Ct.  12;  Christmas  v.  Russell, 
292.  5  Wall.  (U.  S.)  290.  But  an  answer  al- 

8  In  an  action  on  a  judgment  de-  leging  that  the  judgment  was  ob- 
f endant  may  set  up  fraud  in  obtain-  tained  by  fraud  and  collusion  between 
ing  it  and  attack  the  record,  without  parties  named  is  sufficiently  definite 
having  first  brought  an  action  to  have  and  certain,  without  specifying  the 
it  declared  void.  Mandeville  v.  Rey-  acts  which  show  the  fraud  and  collu- 
nolds,  68  N.  Y.  528,  aff 'g  5  Hun,  338;  sion.  Culver  v.  Hollister,  17  Abb.  Pr. 
Green  v.  Hallenbeck,  24  Hun  (N.  Y.),  (N.  Y.)  405,  29  How.  Pr.  479;  Edgell 
116.  v.  Sigerson,  20  Mo.  494. 

The  defense  of  fraud  is  inadmissi-  In  a  judgment  creditor's  suit,  de- 

ble  under  a  denial  of  the  judgment.  fendant  may  set  up  that  the  judg- 

Klinger  v.  Bondy,  36  Hun  (N.  Y.),  ment    was    fraudulently    obtained. 

601.  Richardson  v.  Trimble,  17  Abb.  N.  C. 

That  the  facts  here  set  forth  fur-  (N.  Y.)  210.    Or  that  an  appearance 

nish  grounds  for  equitable  interven-  entered  in  his  behalf  was  unauthor- 

tion,  see  Rogers  v.  Gwinn,  21  Iowa,  ized.      Anderson  v.  Hawke  (III.),  3  N. 

58;  Huggings  v.  King,  3  Barb.  (N.  Y.)  E.  Rep.  566. 
616;  Engel  v.  Sheuerman,  40  Ga.  206. 
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II.  That,  relying  on  said  representations,  this  defendant 
omitted  to  appear  and  defend  therein,  as  he  otherwise  would 
have  done. 

III.  That  plaintiff  thereafter,  and  without  the  knowledge 
of,  or  notice  to,  this  defendant,  took  judgment  therein  as 
upon  the  defendant's  default. 

IV.  [Set  forth  whatever  facts  the  defendant  could  have  urged 
in  defense  of  the  original  action,  as:]  That  the  defendant  had 
long  prior  to  said"  action  fully  paid  and  discharged  the 
claim  upon  which  the  same  was  founded. 

Wherefore,  the  defendant  asks  that  said  judgment  be 
adjudged  void,  and  the  plaintiff  be  forever  restrained  from 
enforcing  it;  and  for  his  costs  of  this  action. 

2118.  Subsequent  Vacatur  of  Judgment.10 

That  after  the  rendition  of  the  judgment  alleged  in  the 
complaint,   and  on  or  about  the  day  of 

19    ,  an  order  was  duly  made  by  the  said  Court 

vacating  and  setting  aside  the  said  judgment,  and  each  and 
every  part  thereof. 

"This  defense  is  not  admissible  Carpenter  v.  Goodwin,  4  Daly  (N. 
under  a  mere  denial  of  the  judgment.       Y.),  89. 
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I.  COVENANT.1 

2119.  Accord  and  Satisfaction  by  an  Intermediate  Grantee.2 

I.  [As  in  Form  1778,  naming  intermediate  grantee  instead 
of  plaintiff.] 

II.  That  the  conveyance  by  said  [intermediate  grantee] 
to  plaintiff,  (if  any  such  were  made),3  was  made  subsequent 
to  the  aforesaid  payment  by  defendant  to  said  [intermediate 
grantee]  and  his  said  release  and  discharge  of  defendant  from 
the  obligations  of  the  said  covenant;  that  at  and  prior  to  the 
said  conveyance  to  plaintiff,  plaintiff  had  notice  of  all  the 
facts  herein  set  forth. 


1  For  defenses  applicable  to  this  A  plea  that,  prior  to  the  institution 
and  other  classes  of  contracts,  such  of  an  action  for  breach  of  covenant 
as  payment,  non-joinder,  etc.,  etc.,  of  warranty,  the  covenantee  had  con- 
see  preceding  chapters.  The  defense  veyed  the  land  to  another  by  deed, 
of  want  of  consideration  must  be  is  no  bar,  unless  it  appear  from  the 
pleaded,  and  the  burden  is  on  defend-  plea  that  such  deed  is  valid.  King 
ant  to  establish  it,  if  the  covenant  is  v.  McLean,  1  J.  J.  Marsh.  (Ky.)  32. 
contained  in  an  instrument  under  2  Accord  and  satisfaction  is  a  good 
seal.  See  general  note  on  considera-  defense  to  an  action  for  breach  of  a 
tion,  page  21,  and  note  to  Form  1911;  covenant  against  incumbrances.  Jen- 
Taylor  v.  Ashby,  2  J.  J.  Marsh.  (Ky.)  kins  v.  Hopkins,  9  Pick.  (Mass.)  543. 
415.                                                               This  form  is  adapted  from  the  de- 

If  defendant  merely  denies  the  fact  cision  in  Claycomb  v.  Munger,  51 

of  making  the  covenant,  plaintiff  need  111.  373. 

not  prove  other  averments  in  his  3  This    is    permissible.       Corn    v. 

complaint.    Gardner  v.  Gardner,  10  Levy,  97  App.  Div.  48, 89  N.  Y .  Supp, 

Johns.  (N.  Y.)  47.  658. 
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2120.  By  Grantee,  that  an  Assumption  of  an  Existing 
Mortgage  was  Inserted  in  Deed  by  Mistake,  and  as 
soon  as  Discovered  Release  was  Given.4 

I.  That  the  defendant  Y.  Z.  [grantor],  being  indebted  to 
this  defendant  in  the  sum  of  about  dollars,  executed 
in  the  city  of  and  procured  to  be  recorded  in  the 
office  of  the  clerk  [or,  register]  of  the  county  of  , 
without  the  knowledge  or  assent  of  this  defendant,  the  deed 
of  the  premises  described  in  the  complaint,  which  deed  is 
recorded  in  liber  ,  page  ,  of  Conveyances, 
in  the  said  office;  that  said  deed  never  was  delivered  to  this 
defendant,  nor  was  any  copy  thereof,  nor  was  it  ever  ac- 
cepted by  him,  nor  did  he  ever  execute  it,  or  agree,  or  assent 
to  it  in  any  manner  whatsoever,  nor  did  he  ever  in  any  man- 
ner, by  said  deed  or  otherwise,  agree  or  assume  to  pay  the 
incumbrances  on  said  property  or  any  of  them,  nor  was  he 
cognizant  of  the  terms  or  character  or  contents  of  said  deed, 
until  about  the  day  of  ,  19  ;  that  he  then 
rejected  and  refused  to  accept  said  deed. 

II.  Defendant  further  alleges  that  said  deed  was  executed 
by  said  defendant  Y.  Z.  to  this  defendant,  as  he  is  informed 
by  said  Y.  Z.,  and  believes,  for  the  purpose  of  securing  said 
indebtedness  of  said  Y.  Z.  to  this  defendant;  that  there  was 
no  consideration  whatsoever  for  the  insertion  in  said  deed  of 
the  clause  providing  that  this  defendant  assumed  and  agreed 
to  pay  the  incumbrances  therein  specified,  or  that  he  took 
subject  thereto;  that  said  clause  was  inserted  by  mutual 
mistake  of  the  parties  to  said  deed;  that  immediately  upon 
this  defendant's  being  cognizant  of  said  deed  and  before 
the  commencement  of  this  action,  to  wit,  on  the 

day  of  ,  19     ,  he  procured  from  the  defendant  Y. 

Z.,  and  the  defendant  Y.  Z.  executed  to-  this  defendant, 
under  his  hand  and  seal,  a  release  whereby  he  discharged 
and  released  him  from  the  assumption  of  said  mortgage, 

4  The  fact  that  the  grantor  inad-  is  an  equitable  defense  to  a  suit  on 
vertently  included  in  the  deed  a  cer-  his  covenant  of  warranty.  Stewart 
tain  tract  to  which  he  had  no  title,     v,  Hadley,  55  Mo.  235, 
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which  said  release  was   duly  recorded  in  liber  , 

page  ,  of  Conveyances  in  the  said  clerk's  office  of 

county. 

II.  WRONGFUL  DISCHARGE  6 

2121.  Specific  Denial  of  Plaintiff's  Performance.6 

Defendant  denies  that  the  plaintiff  has  duly  performed 
all  the  conditions  of  said  agreement  on  his  part. 

2122.  Justification   of    Discharge;7   Plaintiff's   Disobedi- 
ence, Neglect,  etc.8 

That  the  plaintiff  was  discharged  by  defendant  and  dis- 
missed from  his  employment,  on  or  about  the  day 
of  ,  19  ,  because  said  plaintiff  had  theretofore 
violated  and  neglected  and  refused  to  fulfill  his  agreement, 
and  the  terms,  conditions  and  obligations  of  his  employ- 
ment, in  the  following  particulars:  [set  forth  the  character 
of  the  misconduct,  as:]  that  he  did  not  faithfully  and  dili- 


6  For  other  forms  of  denials,  and  of 
defenses  general  to  this  and  other 
classes  of  contracts,  see  preliminary 
chapters  under  Answers. 

6  Under  the  decision  in  Linton  v. 
Unexcelled  Fireworks  Co.,  124  N.  Y. 
533,  the  plaintiff  is  only  required  to 
show,  as  his  prima  facie  case,  the  mak- 
ing of  the  contract  of  employment, 
the  entering  upon  the  service  and  the 
discharge.  This  denial  of  the  per- 
formance of  conditions  precedent  is 
thus  limited  to  and  only  puts  in  issue 
the  fact  of  the  employment,  plain- 
tiff's entering  upon  the  service,  and 
the  discharge;  justification  because 
of  plaintiff's  incompetency,  etc.,  and 
facts  in  reduction  of  damage,  must 
be  affirmatively  pleaded.  See  forms 
following. 

7  See,  also,  forms  following,  giv- 
ing other  grounds  for  the  discharge. 

8  Adapted  from  Williamson  v.  Am. 
Foil  Co.,  156  App.  Div.  329,  141  N. 


Y.  Supp.  405;  Spitz  v.  Heinze,  77  App. 
Div.  317,  79  N.  Y.  Supp.  187;  Linton 
v.  Unexcelled  Fireworks  Co.,  124  N. 
Y.  533,  36  N.  Y.  State  Rep.  694. 
Evidence  to  establish  this  defense  is 
not  admissible  under  a  denial.  Id.; 
Browne  v.  Empire  &c.  Mach.  Co.,  44 
App.  Div.  598,  61  N.  Y.  Supp.  126. 

Where  the  contract  of  employ- 
ment contains  a  clause  entitling  the 
employer  to  rescind,  this  clause  and 
the  fact  of  rescission  must  be  set  up  in 
the  answer  in  order  to  be  available. 
Browne  v.  Empire  &c.  Machine  Co., 
supra;  Dearing  v.  Pearson,  8  Misc. 
269,  28  N.  Y.  Supp.  715. 

This  defense  may  be  joined  with 
the  defense  that  the  employee  aban- 
doned the  service,  and  it  is  error  to 
require  defendant  to  elect  between 
the  two  defenses.  Conklin  v.  Wood- 
bury Institute,  37  App.  Div.  610, 
56  N.  Y.  Supp.  258. 
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gently,  and  to  the  best  of  his  ability,  serve  defendant  as 
[superintendent]  and  failed  to  devote  his  entire  time  and 
energy  to  the  business; 9  that  he  persistently  and  repeatedly,10, 
during  the  period  of  his  service,  and  prior  to  his  said  dis- 
charge,, refused  to  obey  the  orders  of  the  defendant  regarding 
the  operation  of  the  said  factory;  u  [etc.,  specifying  each  justifi- 
cation relied  upon].12 


9  Sufficiency  definite.  Spitz  v. 
Heinze,  supra;  Stern  v.  Bellas  &c.  Co., 
166  App.  Div.  806,  152  N.  Y.  Supp. 
258. 

10  The  employer  does  not  waive 
breaches  of  duty  as  grounds  for  dis- 
charge by  retaining  the  employee  af- 
ter knowledge  thereof,  when  the  of- 
fense is  repeated  thereafter.  Jerome 
v.  Queen  City  Cycle  Co.,  163  N.  Y. 
351.  Continuance  of  the  employee 
for  four  or  five  weeks  after  he  finished 
certain  defective  work  is  not  as  a 
matter  of  law  a  waiver  of  the  right 
to  discharge.  Rosbach  v.  Sackett 
&c.  Co.,  134  App.  Div.  130,  118  N. 
Y.  Supp.  146. 

11  A  bill  of  particulars  of  what  or- 
ders were  disobeyed  was  ordered  in 
Spitz  v.  Heinze,  supra.  Compare 
Stern  v.  Bellas  &c.  Co.,  166  App.  Div. 
806,  152  N.  Y.  Supp.  258. 

See  the  details  given  in  the  answer 
in  Williamson  v.  Am.  Foil  Co.,  156 
App.  Div.  329,  141  N.  Y.  Supp.  405. 

In  a  case  where  the  employer  has 
the  clear  right  to  direct  the  times  and 
manner  in  which  service  shall  be  per- 
formed, the  question  of  the  reasona- 
bleness of  an  order  which  the  em- 
ployee has  disobeyed  is  one  of  law  for 
the  court,  and  does  not  present  a  ques- 
tion of  fact  for  the  jury.  See  Corri- 
gan  v.  E.  M.  P.  Producing  Corp.,  179 
App.  Div.  810;  Jerome  v.  Queen  City 
Cycle  Co.,  163  N.  Y.  351. 

12  See  Spitz  v.  Heinze,  supra. 


The  particular  facts  constituting  a 
valid  cause  for  the  discharge  of  an 
employee  during  the  fixed  term  of 
service  contracted  for  must  be 
pleaded  as  a  defense.  Rosbach  v. 
Sackett  &c.  Co.,  134  App.  Div.  130, 
118  N.  Y.  Supp.  146.  It- is  improper 
to  add,  after  specifying  certain  rea- 
sons, that  for  these  causes  "and  for 
other  good  and  sufficient  reasons," 
plaintiff  was  discharged;  such  an  an- 
swer may  be  required  to  be  made 
more  definite  and  certain.  Cooper  v. 
Fiske,  44  App.  Div.  531,  60  N.  Y. 
Supp.  944. 

An  allegation  that  defendant  dis- 
charged plaintiff  for  good  and  suffi- 
cient cause,  and  particularly  for  dis- 
loyalty to  its  interest  and  for  conduct 
and  acts  harmful  and  injurious  to  its 
business,  held,  to  state  conclusions 
merely  and  to  be  insufficient.  Hick. 
v.  N.  J.  Car  Spring,  etc.,  Co.,  22  Misc. 
585,  49  N.  Y.  Supp.  401. 

So,  as  to  allegations  that  plaintiff 
had  "  persisted  in  a  course  of  conduct 
antagonistic "  to  discipline.  Bur- 
mans  v.  Hudson  River  Wood  Pulp 
Mfg.  Co.,  116  App.  Div.  132,  101 
N.  Y.  Supp.  271. 

If  there  is  a  sufficient  justification 
for  the  discharge,  it  is  immaterial 
whether  it  was  the  real  reason  for  the 
discharge,  or  even  whether  it  was 
then  known  to  the  employer.  Getty 
v.  Williams  Silver  Co.,  162  App.  Div. 
513,  147  N.  Y.  Supp.  1083. 
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2123.  The  Same,  Allegation  of  Plaintiff's  Incompetency.13 

I.  That  at  the  time  of  the  making  of  the  agreement  of  em- 
ployment alleged  in  the  complaint,  the  plaintiff  represented 
to  the  defendant  that  he  was  competent,  and  had  sufficient 
skill  and  ability  to  perform  the  said  service  in  a  competent 
manner;  that  defendant  entered  into  the  said  agreement 
upon  the  faith  of  such  representations. 

II.  That  the  plaintiff  was  not  competent,  or  able  to  per- 
form the  said  service,  and  did  not  have  sufficient  skill  or 
ability  to  properly  perform  the  same.14 

III.  That  because  of  such  incompetency  and  lack  of  skill 
and  ability,  defendant  discharged  the  plaintiff  on  or  about 
the  day  of  ,19     ,15 

2124.  The  Same,  Allegation  of  Plaintiff's  Immorality.16 

[Allege  the  particular  character  of  the  immorality,  as:] 
That  prior  to  the  time  of  plaintiff's  discharge  as  alleged 
in  the  complaint,  plaintiff  was  maintaining  immoral  rela- 
tions with  one  M.  N. ;  that  such  immoral  conduct  was  known 
to  and  was  the  subject  of  comment  by  other  employees  of 
defendant  [and  his  customers],  and  was  calculated  to  and 
did  impair  plaintiff's  usefulness  and  standing  among  them 
and  injured  defendant's  business.  That  by  reason  thereof 
defendant  discharged  plaintiff  on  or  about  the  day 

of  ,  19     . 

2125.  The  Same,  that  Plaintiff's  Services  were  not  Satis- 
factory.17 

That  in  and  by  said  agreement  of  employment  alleged  in 

13  See  generally  the  notes  to  Form  166  App.  Div.  806,  152  N.  Y.  Supp. 
2122.  258. 

14  If  the  nature  of  the  employment  15  Retention  of  employee  for  four 
be  such  that  the  particular  species  of  or  five  weeks  after  the  incompetency 
incompetency  can  be  readily  charac-  is  known  is  not  as  a  matter  of  law  a 
terized,  defendant  may  be  required  waiver  of  the  right  to  discharge, 
by  a  bill  of  particulars  to  specify  the  Rosbach  v.  Sackett  &c.  Co.,  134  App. 
one  or  more  on  which  he  relies.  See  Div.  130,  118  N.  Y.  Supp.  146. 
Sugg  v.  Blow,  17  Mo.  359;  Spitz  v.  la  From  Brownell  v.  Ehrich,  43  App. 
Heinze,  77  App.  Div.  317,  79  N.  Y.  Div.  369,  60  N.  Y.  Supp.  112. 
Supp.  187;  Stern  v.  Bellas  &c.  Co.,  "From  Crawford  v.  Mail  &  Ex- 
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the  complaint  it  was  provided  that  plaintiff's  services  should 
be  satisfactory  to  the  defendant,  and  in  case  they  were  not 
satisfactory  that  defendant  might  at  any  time  terminate 
the  same,  but  that  plaintiff  should  be  entitled  to  one  week's 
notice  of  such  desired  termination. 

That  plaintiff's  said  services  became  and  were  unsatis- 
factory to  defendant,  and  that  on  or  about  the 
day  of  ,  19     ,  defendant  gave  plaintiff  notice  thereof 

and  that  said  employment  should  terminate  on  the 
day  of  ,  19     . 

2126.  The  Same,  in  Intimate  and  Confidential  Employ- 
ment.18 
That  the  employment  of  plaintiff  alleged  in  the  complaint 
was  as  defendant's  confidential  secretary,  which  plaintiff 


press  Pub.  Co.,  163  N.  Y.  404,  where 
it  was  held,  that  since  there  was  no 
provision  limiting  the  defendants  in 
their  judgment  of  what  was  to  be  sat- 
isfactory, and  that  the  character  of 
the  employment  was  such  as  to  in- 
volve personal  satisfaction  and  judg- 
ment, the  defendants  might  termi- 
nate the  employment  on  the  week's 
notice  at  any  time  if  for  any  reason 
plaintiff's  services  were  unsatisfac- 
tory to  them. 

In  Summers  v.  Colver,  38  App.  Div. 
553,  56  N.  Y.  Supp.  624,  where  the 
work  was  to  be  "artistically  and  fi- 
nancially satisfactory,"  the  court 
considered  that  the  power  to  dis- 
charge must  be  exercised  in  good 
faith;  same  principle  applied  in  Smith 
v.  Robson,  148  N.  Y.  252. 

In  Diamond  v.  Mendelsohn,  156 
App.  Div.  636,  141  N.  Y.  Supp.  775, 
the  employee  was  to  do  his  duty  "to 
the  complete  satisfaction"  of  the 
employer.  Held,  that  it  was  not  for 
the  jury  to  determine  whether  the 
employer  should  have  been  satisfied. 


In  Beck  v.  Only  Skirt  Co.,  176 
App.  Div.  867,  163  N.  Y.  Supp.  786, 
the  employee  agreed  to  give  service 
"to  the  entire  satisfaction  of  the  em- 
ployers, of  which  satisfaction  the  em- 
ployers shall  be  the  sole  judges";  the 
defendants  justified  the  discharge 
on  the  ground  of  their  dissatisfaction; 
held,  that  the  question  for  the  jury 
was  merely  whether  the  claimed  dis- 
satisfaction was  feigned  or  genuine. 

Where  no  question  of  defendant's 
taste  or  fancy  is  involved,  the  ordi- 
nary rule  is  that  where  the  condition 
is  that  the  employee  shall  perform 
his  duties  to  the  satisfaction  of  the 
employer,  the  latter  has  the  right 
to  discharge  if  honestly  dissatisfied 
with  the  employee's  services.  See 
Kramer  v.  Wien,  92  Misc.  159, 155  N. 
Y.  Supp.  193. 

18  From  Varnum  v.  Huntington, 
174  App.  Div.  392,  161  N.  Y.  Supp. 
165,  where  the  court  held  that  plain- 
tiff was  not  entitled  to  a  bill  of 
particulars  of  the  acts  complained 
of. 
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well  knew  and  understood  required  him  to  be  constantly 
with  the  defendant,  and  at  times  to  live  in  his  home  as  a 
member  of  his  family;  that  it  was  an  essential  part  of  plain- 
tiff's duties,  if  he  desired  to  remain  in  the  service  of  defend- 
ant, that  he  should  at  all  times  be  considerate  in  his  deport- 
ment and  actions,  and  exhibit  a  certain  amount  of  tact,  and 
so  conduct  himself  as  not  to  be  and  become  personally  ob- 
jectionable, while  in  defendant's  household,  to  defendant  or 
his  wife;  that  plaintiff  was  so  employed  upon  condition  that 
he  fulfill  and  continue  to  fulfill,  during  his  employment,  the 
duties  connected  therewith  in  a  manner  satisfactory  to  the 
defendant. 

That  during  the  latter  part  of  the  time  plaintiff  remained 
in  defendant's  employ  and  prior  to  his  discharge  by  defend- 
ant, plaintiff  exhibited  irritation,  bad  temper  and  ill-will, 
performed  his  services  in  an  unwilling  and  objectionable 
manner,  and  was  not  considerate  in  his  deportment  and  ac- 
tions, and  so  conducted  himself  as  to  annoy  and  offend  the 
defendant  and  his  wife,  and  to  become  personally  objection- 
able to  them;  that  by  reason  thereof  the  plaintiff  failed  to 
perform  the  duties  and  obligations  aforesaid  in  a  manner 
satisfactory  to  defendant,  and  that  for  said  reasons  the  de- 
fendant discharged  the  plaintiff  on  or  about  the 
day  of  ,  19     . 

2127.  That  Custom  Existed  under  which  either  Party 
could  Terminate  Employment  on  Notice.19 
That  at  the  time  plaintiff  was  employed  by  defendant 
as  alleged  in  the  complaint,  and  at  all  times  while  he  con- 
tinued in  such  employment,  there  was  a  general  custom  and 
usage  in  the  [theatrical  profession,]  well  understood  by  both 
parties,  to  the  effect  that  either  of  them  had  the  right  to 
terminate  such  an  employment  and  engagement  upon  giv- 
ing two  weeks'  notice;  that  in  accordance  with  such  custom, 
defendant,  on  the  day  of  ,   19     ,  notified 

plaintiff  of  his  election  to  terminate  the  employment  and 

19  From  DeCarlton  v.  Glaser,  172  App.  Div.  132,  158  N.  Y.  Supp.  271. 
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two  weeks  thereafter  paid  him  the  salary  due  to  that  time, 
which  plaintiff  accepted  and  then  consented  to  the  termi- 
nation of  the  employment. 

And  defendant  denies  that  the  employment  was  for  a 
period  of  months  as  alleged  in  the  complaint. 

2128.  That  Plaintiff  was  Dismissed  on  Due  Notice.20 

[7/  the  allegations  of  the  complaint  show  a  monthly  hiring; 
or  if  the  contract  of  employment  as  pleaded  by  plaintiff  shows  a 
right  to  terminate  employment  on  a  specified  notice:]21  That 
[more  than  ]  before  the  defendant  put  an  end  to  the 

said  service,  to  wit,  on  or  about  the  day  of  , 

19  ,  he  gave  plaintiff  notice  of  his  intention  to  put  an  end 
to  the  said  service,  and  to  discharge  the  plaintiff  therefrom, 
and  that  the  plaintiff's  discharge  alleged  in  the  complaint 
was  in  pursuance  of  such  notice. 

2129.  Plaintiff's  Subsequent  Illness.22 

[For  a  partial  defense :] 

That  after  the  discharge  from  employment  alleged  in  the 
complaint,  and  on  or  about  the  day  of  , 

19     ,  plaintiff  became  ill,  and  continued  so  to  be  for 
months  and  wholly  unable  to  follow  any  occupation  mean- 
time; that  such  illness  was  [state]  and  would  have  arisen  had 
plaintiff  continued  in  defendant's  employ,  and  for  such  period 
would  have  prevented  his  performing  any  services. 


20  This  is  an  affirmative  defense.  term  of  the  contract  in  the  answer, 
See  Browne  v.  Empire  Machine  Co.,  alleging:  "That  it  was  provided  in 
44  App.  Div.  598,  61  N.  Y.  Supp.  126;  the  contract  of  employment  alleged 
Dearing  v.  Pearson,  8  Misc.  269,  28  in  the  complaint, "  etc.  See  note  8, 
N.  Y.  Supp.  715.  supra. 

21  If  the  compalint  does  not  state  n  Defendant  has  the  burden  of  es- 
that  it  was  part  of  the  contract  that  tablishing  that  the  illness  would  prob- 
it  should  be  determined  by  a  month's  ably  have  arisen  if  plaintiff  had  con- 
notice,  or  that  it  was  a  monthly  hir-  tinued  in  defendant's  employ.  Marx 
ing,  or  that  the  employer  had-  the  v.  N.  Y.  Ribbon  Co.,  95  Misc.  551, 
right  of  termination,  set  forth  that  159  N.  Y,  Supp.  853. 
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2130.  That  Plaintiff  Abandoned  the  Employment.23 

Defendant  denies  that  he  discharged  the  plaintiff,  and 
alleges  that  on  or  about  the  day  of  ,  19     , 

the  plaintiff  voluntarily  abandoned  and  left  the  defendant's 
employment,  and  thereafter  refused  to  render  service  as 
such  [bookkeeper]. 

2131.  That  Plaintiff  might  have  Secured  other  Employ- 
ment.24 

For  a  partial  defense,  defendant  alleges  on  information 
and  belief  that  plaintiff  might  have  obtained  other  employ- 
ment at  of  similar  character  after  [the  date  of  dis- 
charge], but  that  he  failed  to  use  reasonable  diligence  to 
procure  such  employment  [and  declined  and  refused  offers 
thereof]. 

2132.  Denial  of   Breach,  and  Tender  of  Performance  by 
Defendant  in  Fulfillment  of  Contract  to  Manufacture. 

Defendant  denies  that  he  failed  or  neglected  to  perform 
his  agreement  as  alleged  in  the  complaint,  but  on  the  con- 
trary alleges  that  he  made  the  said  [articles]  mentioned  in  the 
agreement  set  forth  in  the  complaint,  within  the  period  of 
weeks,  as  therein  specified,  and  on  or  about  the 
day  of  ,  19     ,  duly  tendered  the  same  to  the 

23  This  defense  is  not  inconsistent,  24  The  burden  is  on  defendant  to 

and  may  be  joined,  with  a  defense  show  this.     Pindar  v.  Jenkins,   128 

that  the  employee  was  discharged  for  App.  Div.  711,  113  N.  Y.  Supp.  588. 

cause.    Conkling  v.  Woodbury  Insti-  If  the  defense  is  established  plaintiff 

tute,  37  App.   Div.   610,   56  N.  Y.  is  still  entitled  to  nominal  damages 

Supp.  258.  (Id.)  and  the  defense  therefore  should 

A  justification   for   the   discharge  be  pleaded  as  a  partial  one. 
cannot  be  established  under  this  de-  If  plaintiff  secured  other  employ- 

fense.    Diamond  v.  Mendelsohn,  156  ment  the  amount  received  is  to  be  ap- 

App.   Div.   636,    141    N.   Y.   Supp.  plied  in  reduction  of  damages.    But 

775.  .  ■prima  fade  his  damages  are  the  full 

One  employed  by  the  week,  who  amount  which  would  have  been  paid 

abandons  his  work  during  a  weekly  under  the  contract.    Howard  v.  Daly, 

period,  can  recover  nothing.    Solatar-  61  N.  Y.  362;  Fuchs  v.  Koerner,  107 

off  v.  Edelstein  &c.  Co.,  85  Misc.  445,  id.  529;  Milage  v.  Woodward,  186  id. 

147  N.  Y.  Supp.  938. '  252. 
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plaintiff,  and  has  ever  since  been,  and  now  is,  ready  and  will- 
ing to  deliver  them,  but  plaintiff  has  at  all  times  refused  to 
accept  the  same  or  to  pay  therefor. 

2133.  That  the  Plaintiff  Failed  to  Perform  his  Contract, 
which  Prevented  Defendant's  Performing.26 

I.  That  at  the  time  of  making  the  agreement  alleged  in 
the  complaint,  plaintiff  agreed  with  defendant  that,  in  con- 
sideration that  defendant  would  deliver  to  plaintiff,  at  his 
warehouse  in  ,  the  quantity  of  [shelled  corn  men- 
tioned in  the  complaint],  he,  the  said  plaintiff,  would  pay 
this  defendant  cents  a  bushel  therefor,  and  would, 
on  or  before  the  day  of  ,  19  ,  furnish  to 
this  defendant,  at  ,  a  thresher  to  thresh  said  corn 
for                cents  a  bushel. 

II.  That  the  said  plaintiff  thereafter  failed  and  refused  to 
furnish  said  thresher,  though  this  defendant,  on  or  about 
the  day  of  ,  19  ,  requested  plaintiff  so 
to  do;  whereby  this  defendant  was  disabled  and  prevented 
from  performing  his  said  contract. 

III.  PROMISE  OF  MARRIAGE  26 

2134.  That  Plaintiff  was  of  Bad  Character. 

[Sustained  in  Gross  v.  Hochstim,  72  Misc.  343,  130  N.  Y. 
Supp.  315.] 27 

That  since  the  defendant  promised  to  marry  the  plaintiff 
she  has  discovered  that  his  reputation  is  extremely  bad; 
that  he  has  purchased  goods  and  failed  to  pay  for  same;  that 
he  has  repeatedly  lied  to  the  defendant;  that  he  has  pawned 
the  engagement  ring  given  to  him  by  the  defendant,  and 

25  This  form  is  sustained  by  Bern-  a  The  court  concluded  that  con- 
bridge  v.  Stoddard,  4  Ind.  587;  and  sidering  the  peculiar  character  of  the 
see  Coe  v.  Smith,  1  id.  267.  contract,    a   justification   was    suffi- 

26  For  forms  of  denials,  and  of  de-  ciently  shown.  The  action,  however, 
fenses  in  abatement  and  on  the  mer-  was  by  the  man. 

its,    common   to   many   actions,  see 
prior  chapters  under  Answers. 
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wore  a  false  or  imitation  ring  to  deceive  the  defendant  herein, 
so  as  to  make  the  said  defendant  believe  that  the  ring  worn 
by  the  plaintiff  was  the  one  which  had  been  given  to  the 
plaintiff  by  the  defendant;  that  the  said  plaintiff  boarded  at 
a  hotel  and  failed  to  pay  the  board,  until  repeatedly  and 
insistently  requested  so  to  do,  taking  about  two  months 
to  pay  the  same;  that  plaintiff  lived  beyond  his  means  and 
income  and  was  unable  to  pay  his  debts,  and  that  his  father 
was  frequently  compelled  to  pay  them  for  him;  that  plaintiff 
would  obtain  money  upon  the  representation  that  the  said 
moneys  were  for  the  use  of  the  firm  of  ,  which  state- 

ment was  false;  that  he  informed  the  defendant  that  the 
engagement  ring  which  the  defendant  had  given  the  plaintiff 
was  left  by  him  to  be  repaired  by  Tiffany  &  Co.,  which 
statement  was  absolutely  false. 

2135.  Another  Form;  Plaintiff's  Unchastity.28 

That  [prior  to  the  time,  or]  after  the  time-  mentioned 
in  the  complaint  as  the  time  of  the  promise  of  marriage 
therein  alleged,  and  on  or  about  the  day  of  , 

19    ,  at  ,  the  plaintiff,  without  the  knowledge  of 

the  defendant,  had  carnal  connection  with  one  M:  N.; 
that  upon  knowledge  thereof  being  subsequently  obtained 
by  defendant,  he  thereupon  refused  to  marry  plaintiff  be- 
cause of  such  conduct  on  her  part. 

IV.  SALES  29 

2136.  Explaining    Contract   of   Sale,    and  Alleging   Non- 
delivery. 

I.  Defendant  denies  that  plaintiff  duly  performed  the 

28  That  illicit  intercourse,  either  be-  opinion  in  Clarke  v.  Martin,  175  App. 

fore  or  after  the  promise,  is  a  defense,  Div.  919. 
see  McKane  v.  Howard,  202  N.  Y.  181.  29  For  forms  of  denials,  and  various 

Such  a  charge  in  the  answer,  or  defenses  in  abatement  and  on   the 

upon  the  trial,  if  made  in  bad  faith,  merits,  common  to  many  actions,  see 

may  furnish  ground  for  an  award  of  prior  chapters  under  Answers. 
punitive    damages.      See    dissenting  See,  also,  forms  under  Answers  in 
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conditions  on  his  part;  that  it  was  a  part  of  the  agreement 
of  sale  alleged  in  the  complaint  that  the  goods  therein  agreed 
to  be  sold  by  plaintiff  to  defendant  should  be  delivered  by 
plaintiff  to  defendant  at     - 

II.  Defendant  denies  that  the  said  goods  were  ever  de- 
livered, or  offered  for  delivery,  at  said 


2137.  That  the   Contract  was    Entire,   and   only  Partial 
Delivery  made  in  Time.30 

Defendant  denies  that  the  agreement  alleged  in  the  com- 
plaint was  for  only  feet  of  lumber,  and  alleges  that 
plaintiff  agreed  to  sell  and  deliver  to  defendant  a  total 
quantity   of               feet    of   lumber,    before   the 
day  of                ,  19     . 

That  plaintiff  has  not  delivered  or  tendered  to  defendant 
delivery  of  said  total  quantity,  but  that  a  large  portion 
thereof,  to  wit,  feet,  has  never  been  delivered  or 

offered  to  defendant. 

That  said  agreement  was  an  entire  contract  for  the  sale 
and  delivery  of  said  total  quantity;  that  defendant  refused 
to  accept  the  feet  alleged  in  the  complaint  to  have 

been  "tendered  because  plaintiff  has  failed  to  deliver  said 
total  quantity,  before  said  day  of  ,  19     . 

2138.  That  Goods  were  Rejected  as  not  Corresponding 
to  Contract.31 

I.  That  on  or  about  the  day  of  ,  19    , 

at  the  city  of  ,  plaintiff  entered  into  the  agreement 

with  defendant  alleged  in  the  complaint;  that  as  a  part 
thereof  the  plaintiff  sold  and  agreed  to  deliver  to  the  de- 
fendant [  bags  of  prime  fermented  Bahia  cocoa] 
at                  dollars  per  hundredweight,  which  said  sum  in- 

Actions  for  Goods  Sold  and  De-  137  App.  Div.  661,  122  N.  Y.  Supp. 

livered,    Work    Labor    and    Ser-  306. 

vices,     and      Breach      of     War-  31  This  defense  would   be  usually 

ranty.  admissible  under  a  denial  of   plain- 

30  See  Hilton  &c.  Co.  v.  Sizer  &  Co.,  tiff's  offer  of  performance  on  his  part. 
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eluded  the  cost  of  said  goods  as  well  as  the  freight  and  in- 
surance thereon,  and  which  goods  were  to  be  shipped  by  the 
plaintiff  by  steamer  to  the  defendant  at  the  city  of  , 

and  for  which  the  defendant,  upon  the  receipt  and  accept- 
ance by  him  of  said  goods,  was  to  furnish  cable  credit  or 
pay  bankers '  commission  therefor;  [Or  otherwise,  in  accord- 
ance with  the  fact.] 

II.  That  thereafter,  and  in  pretended  compliance  with 
said  agreement,  certain  goods  were  shipped  and  consigned 
by  plaintiff  to  defendant,  and  arrived  at  the  said  city  of 

per  steamer  on  or  about  the  day  of  , 

19     . 

III.  That  upOn  notice  of  the  arrival  of  said  last-men- 
tioned goods,  the  defendant  examined  the  same  and  dis- 
covered that  a  great  portion  thereof  was  damaged,  and  that 
the  same  were  not  [prime  fermented  Bahia  cocoa]  according 
to  the  said  contract  entered  into  between  plaintiff  and  de- 
fendant, and  defendant  thereupon  declined  to  accept  the 
same,  and  has  not  accepted  the  same  and  duly  notified 
plaintiff  thereof. 

IV.  Defendant  denies  that  plaintiff  has  duly  performed 
all  the  conditions  of  said  agreement  on  his  part,  and  denies 
that  he  tendered  delivery  of  any  goods  under  said  agree- 
ment except  as  hereinbefore  specifically  alleged. 

2139.  Employment  of  Puffers  at  Auction  Sale.32 

That  the  goods  alleged  in  the  complaint  to  have  been 
purchased  by  defendant  were  purchased  by  him  at  an  auction 
sale  thereof  at  ,  on  the  day  of  , 
19  ;  that  at  such  sale  plaintiff  secretly  and  without  giving 
notice  of  the  fact  employed  certain  persons  to  bid  up  the 
said  goods  upon  plaintiff's  behalf  and  without  obligation 
on  their  part  to  make  good  their  bid,  and  that  said  persons 
did  bid  upon  said  goods  and  enhance  the  price  thereof 
before  the  same  were  struck  down  to  defendant.33 

32  The  sale  may  be  avoided.    Bow-  33  Of  course  if  defendant  has  re- 

man v.  McClenehan,  20  App.  Div.  eeived  the  goods,  tender  of  their  re- 
346,  46  N.  Y.  Supp.  945.  turn  must  be  made  and  alleged. 
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2140.  That  Plaintiff  Falsely  Stated  that  he  was  Agent  for 
a  Certain  Manufacturer.34 

I.  That  defendant  made  the  agreement  alleged  in  the 
complaint,  relying  upon  certain  representations  then  made 
to  him  by  the  plaintiff,  which  representations  were  [state,  as:] 
that  plaintiff  was  the  authorized  agent  of  one  M.  N.,  and 
that  the  goods  to  be  delivered  to  defendant  would  be  manu- 
factured by  said  M.N. 

II.  That  said  representation  was  false  when  made,  and 
was  known  to  plaintiff  to  be  false,  and  was  made  by  him  with 
intent  to  deceive  defendant,  and  for  the  purpose  of  inducing 
defendant  to  enter  into  the  said  agreement;  that  in  fact 
plaintiff  was  not  the  agent  of  said  M.  N. 

III.  That  the  goods  offered  to  defendant  were  not  manu- 
factured by  said  M.  N.,  and  that  the  defendant  for  such 
reason  rejected  and  refused  to  accept  the  same. 

2141.  Amplifying  Contract  of  Sale  as  Pleaded  in  Com- 
plaint, and  Alleging  Plaintiff's  Breach  of  Condition 
Precedent. 

I.  That  at  the  time  of  the  making  of  the  agreement  men- 
tioned in  the  complaint,  it  was  further  agreed,  as  a  part 
thereof,  that  [set  forth  omitted  term,  as:]  the  goods  were  to  be 
satisfactory  in  all  respects  to  the  defendant.35 

II.  That  the  goods  offered  by  plaintiff  under  said  agree- 
ment were  not  satisfactory  to  the  defendant,  and  in  conse- 
quence thereof  defendant  rejected  the  same  and  refused  to 
accept  them. 


34  Defense  sustained  in  Fox  v.  Ta-  prove  that  he  suffered  damage  in  or- 

bel,  66  Conn.  397,  where  the  court  der  to  sustain  his  defense  of  fraud. 
held,  that  it  was  immaterial  that  the  35  For  eases  applying  such  a  term 

goods  of  a  different  maker  which  were  in  the  contract,  see  article  in  25  Cen- 

tendered  by  the  plaintiff  conformed  tral  L.  J.  99;  Brown  v.  Foster,  113 

in  quality  and  degree  with  those  or-  Mass.  136,  18  Am.  Rep.  463;  Gibson 

dered,  as  the  defendant  had  the  right  v.  Cranage,  39  Mich.  49,  33  Am.  Rep. 

to  determine  from  whom  he  would  351;  Zaleski  v.  Clark,  44  Conn.  218, 

buy.    Nor  is  it  necessary  under  such  26  Am.  Rep.  446;  McClure  Bros.  v. 

circumstances  for  the  defendant  to  Briggs,  58  Vt.  82,  4  East.  Rep.  435; 
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2142.  Excuse  for  Defendant's  Non-performance;36  Plain- 
tiff's Anticipatory  Refusal  to  Perform. 

That  on  or  about  the  day  of  ,  19    ,  and 

before  the  time  specified  in  the  agreement  of  sale  alleged  in 
said  complaint  for  defendant  to  perform  his  part  thereof, 
plaintiff  gave  notice  in  writing  to  defendant  that  he  would 
not  [take  the  said — goods];  that  plaintiff  then  and  there 
abandoned  said  contract,  and  has  ever  since  wholly  aban- 
doned the  same. 

2143.  The  Same,  That  Defendant's  Performance  Became 
Impossible.37 

That  the  subject-matter  of  the  agreement  of  sale  alleged 
in  the  complaint  was  [state];  that  said  [product]  is  a  particular 
product  of  the  defendant's  factory  at  ;  that  de- 

fendant's said  factory  was  destroyed  by  fire  on  the 
day  of  ,  19     ,  whereby  all  production  of  said 

was  necessarily  and  in  consequence  suspended  [or  other- 
wise show  how  performance  on  defendant's  part  became 
impossible]. 

That  defendant's  said  agreement  with  plaintiff  became 
impossible  of  performance,  and  defendant  was  unable  to 
to  make  delivery  of  said  in  accordance  with  the 

provisions  thereof. 

That  the  agreement  mentioned  in  the  complaint  contained 
a  provision  that  the  same  was  made  on  defendant's  part 
subject  to  deliveries  thereunder  becoming  impossible  by 
reason  of  [fire]. 


Singerly  v.  Thayer,  108  Pa.  St.  291;  ards  &  Co.  v.  Wreschner,  174  App. 

Duplex  Safety  Boiler  Co.  v.  Garden,  Div.   484,    158   N.   Y.   Supp.    1129. 
101   N.  Y.  387,  54  Am.   Rep.   709;  ■    Where   it  did  not  appear  that  the 

Spring  v.  Ansonia  Clock  Co.,  24  Hun  seller  could  not  have  guarded  him- 

(N.  Y.),  175.  self  against  the  contingency  of  inter- 

39  This     must     be     affirmatively  ruption  of  the  receipt  of  the  product, 

pleaded.    See  Warren  v.  Bean,  6  Wis.  the  existence  of  a  state  of  war  pre- 

120.  venting  export  to  him  is  no  excuse. 

37  Impossibility  of  performance  due  Id. 
to  a  foreign  law  is  no  excuse.    Rich- 
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2144.  Breach  of  Warranty  in  Sale.38 

[As  a  counterclaim,  defendant  alleges:] 39 

I.  That  the  goods  covered  by  the  agreement  alleged  in 
the  complaint  were  warranted  by  the  plaintiff  to  be  [genuine 
chinaware] ;  that  defendant  relied  upon  said  warranty. 

II.  That  the  goods  delivered  by  plaintiff  as  in  compliance 
with  his  said  agreement  were  not  [genuine  chinaware], 
but  on  the  contrary  were  [state  true  character]. 

III.  [As  in  Form  2138  if  defendant  has  refused  to  accept 
the  goods.  If  he  has  accepted,  but  desires  to  recoup,  plead  as  a 
counterclaim,  adding:  That  as  soon  as  defendant  discovered 
that  said  warranty  was  untrue,  he  gave  due  notice  thereof 
to  plaintiff;  for  other  forms,  see  answers  under  goods  sold.]  m 

2145.  Sale  of  Real  Property;  that  Defendant  believed  he 
had  Title,  and  Contracted  to  Sell  in  Good  Faith.41 

As  a  partial  defense,  that  at  the  time  of  the  making  of  the 
agreement  alleged  in  the  complaint  defendant  in  good  faith 
believed  he  had  good  title  to  the  premises  therein  mentioned; 
that  defendant  afterward  discovered  that  his  title  thereto 
was  and  is  defective,  and  for  that  reason  solely  did  not  ful- 
fill said  agreement  upon  his  part. 

V.  WARRANTIES42 

2146.  Specific  Denial  of  Warranty. 

Defendant  denies  that  he  at  any  time  warranted,  or 
stated,  or  represented  to  the  plaintiff  that  any  sum  whatever 
was  due  upon  said  note  [or,  that  said  horse  was  sound,  or 
kind,  or  true,  or  gentle,  or  quiet  in  harness — or  otherwise],  as 

38  For  allegations  of  breach  suited  41  Under  such  circumstances,  the 
to  other  cases,  see  vol.  I,  ante,  pp.  724-  vendee  would  be  entitled  to  recover 
741.  nominal  damages  only.     See  Pum- 

39  Damages  for  breach  of  warranty  pelly  v.  Phelps,  40  N.  Y.  59. 
surviving  acceptance  must  be  pleaded  42  For  forms  of  denials  and  defenses 
as  a  counterclaim.    Nash  v.  Weiden-  common   to   many  actions  on  con- 
feld,  41  App.  Div.  511,  58  N.  Y.  Supp.  tract,  see  preliminary  chapters  under 
609,  aff'd  166  N.  Y.  612.  Answers. 

*'  Forms  1952-1955. 
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alleged  in  the  complaint,  [but  that  the.  plaintiff  purchased 
said  ,  with  notice — here  state  defect,  if  any — and  not 

relying  on  any  warranty  or  representations  of  the  defend- 
ant]. 

2147.  Specific  Denial  of  Breach. 

Defendant  denies  that  at  the  time  of  the  sale  mentioned 
in  the  complaint,  said  horse  was  unsound,  etc.  [pursuing 
terms  of  warranty  in  the  disjunctive]. 

2148.  That  Plaintiff  did  not  Give  Notice  of  Breach.43 
[Under  N.  Y.  Pers.  Prop.  Law,  §  130.] 

[7/  the  giving  of  notice  has  \been  alleged  in  the  complaint: 
Defendant  denies  that  plaintiff  gave  to  defendant  notice 
of  any  claim  of  the  breach  of  the  warranty  referred  to  in  the 
complaint,  within  a  reasonable  time,  after  the  discovery 
thereof  by  plaintiff;  but  on  the  contrary]  defendant  alleges 
on  information  and  belief  that  plaintiff  examined  the  goods 
mentioned  in  the  complaint  immediately  upon  the  delivery 
thereof  to  him,  on  the  day  of  ,  19    ,  and 

then  knew  or  ought  to  have  known  their  true  condition 
and  any  breach  of  warranty  with  respect  thereto;  that 
plaintiff  did  not  prior  to  the  commencement  of  this  action 
[or,  did  not  prior  to  the  day  of  ,  19     ,  which 

was  not  within  a  reasonable  time  thereafter]  notify  defend- 
ant of  the  claimed  breach  of  said  warranty. 

«  Adapted  from  Rich  v.  Minolfi,  157  App.  Div.  783,  142  N.  Y.  Supp.  771, 
aff'd  215  N.  Y.  666. 
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I.  AGENTS      ' 

2149.  Specific  Denial  of  Negligence  in  Sale. 

Defendant  denies  that  he  was  negligent  or  careless  in  or 
about  the  selling  of  the  plaintiffs'  goods,  and  alleges  that 
he  sold  the  same  as  soon  [or  for  as  large  a  price]  as  with  due 
diligence  he  could. 

2150.  Specific  Denial  of  Negligence  in  Giving  Credit. 

Defendant  admits  that  he  sold  the  goods  mentioned  in  the 
complaint  to  one  M.  N.  on  credit;  but  defendant  denies  that 
said  M.  N.  was  in  embarrassed  circumstances  or  insolvent, 
or  that  defendant  knew  that  he  was  insolvent,  or  that  de- 
fendant was  negligent  in  giving  such  credit. 

II.  BAILEES 

2151.  Ownership  in  Third  Person.2 

I.  Defendant  denies  that  said  [subject  of  bailment]  is  the 
property  of  said  [alleged  bailor]  as  alleged  in  the  complaint.3 

II.  That  the  said  [bailment]  was  and  is  the  sole  property  of 

2  This  defense  is  sustained  by  or  felony  and  the  property  has  been 
Beach  v.  Berdell,  2  Duer  (N.  Y.),  327.  surrendered  to  the  owner  or  officers 

3  A  bailee  cannot  usually  deny  the  of  the  law;  where  the  true  owner  has 
bailor's  title.  Vosburgh  v.  Hunting-  demanded  the  possession  and  it  has 
ton,  15  Abb.  Pr.  (N.  Y.)  154.  The  been  surrendered  to  him;  or  where 
rule  applies  to  common  carriers.  The  the  bailee  himself  claims  title,  and 
Idako,  93  U.  S.  575.  Exceptions  ex-  shows  that  at  the  time  of  the  bail- 
ist,  however,  when  the  property  has  ment  he  was  ignorant  of  his  owner- 
been  taken  from  the  bailee  by  legal  ship.  See  Valentine  v.  Long  Island 
process;  where  the  title  of  the  bailor  R.  R.  Co.,  187  N.  Y.  121;  Eytinge  & 
has  terminated;  where  the  bailor  was  Co.  v.  Atl.  Trans.  Co.,  160  App.  Div. 
an  agent  and  his  principal  has  for-  635,  145  N.  Y.  Supp.  1054;  Hayden 
bidden   return   to   him;    where   the  v.  Davis,  9  Cal.  573. 

bailor  obtained  possession  by  fraud 
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one  M.  N.,  to  whom  the  possession  of  it  belonged  when  this 
action  was  brought. 

III.  That  before  the  commencement  of  this  action  the  de- 
fendant, on  the  demand  of  said  M.  N.,  surrendered  the  said 
[bailment]  to  him. 

2152.  That  the  Bailment  is  Held  as  a  Pledge  upon  an  Un- 
paid Loan. 

I.  Defendant  denies  that  the  [subject  of  bailment]  described 
in  the  complaint  was  delivered  by  plaintiff  to  defendant  for 
the  purpose  of  [state],  as  alleged  in  the  complaint,  and  al- 
leges that  the  same  was  delivered  to  defendant  as  security 
for, the  repayment  to  him  of  the  sum  of  dollars 
then  and  there  loaned  by  defendant  to  plaintiff. 

II.  That  no  part  of  said  loan  has  been  repaid  to  defendant. 

2153.  That  Defendant  Broker  had  Right  to  Sell  without 
Notice.4 

That  the  plaintiff  employed  the  defendant,  who  was  a 
member  of  the  Exchange,  as  a  broker,  to  enter  into 

a  certain  contract  on  said  Exchange,  and,  pursuant  to  its 
rules  and  regulations,  to  purchase  [state  what,  as] 
bales  of  cotton  at  the  market  price,  deliverable  in  the  month 
of  ,  19     ,  for  plaintiff's  account;  that  plaintiff  then 

and  there  deposited  with  defendant  the  sum  of 
dollars,  as  margin  to  secure  the  defendant  upon  said  con- 
tract against  the  fluctuations  of  the  market;  that  plaintiff 
also  then  and  there  agreed,  in  consideration  of  the  defend- 
ant's agreement  to  make  such  purchase  for  his  account  and 
thereby  to  assume  the  liability  for  the  amount  of  the  pur- 
chase price  not  covered  by  said  margin,  to  keep  with  de- 
fendant a  sum  of  money  as  margin  on  said  purchase  equal 
to  [the  difference  between  the  purchase  price  and  the  market 
price  of  raw  cotton,]  and  further  agreed,  and  it  was  the  course 
of  business  between  plaintiff  and  defendant,  that  defendant 

4  From  answer  in  Smith  v.  Craig,  211  N.  Y.  456,  where  defendant  suc- 
ceeded. 
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should  have  the  right  to  close  out  said  purchase  and  sell  the 
said  [cotton]  when  the  margin  deposited  by  plaintiff  with 
defendant  was  running  out,  without  further  notice,  and  that 
he  would  pay  defendant  the  difference,  if  any,  between  the 
purchase  price  and  selling  price,  less  the  amount"of  margin 
deposited. 

That  in  pursuance  of  said  employment,  and  under  its 
terms  as  aforesaid,  defendant,  as  plaintiff's  broker,  pur- 
chased for  his  account  on  the  day  of  ,  19  , 
[state  what];  that  the  plaintiff  failed  to  keep  up  his  margin 
with  defendant,  as  agreed,  and  that  on  the  day  of 
,  19  ,  said  margin  was  running  out,  and  the 
defendant  thereupon  sold  said  [cotton]  at  the  then  market 
price. of  dollars,  receiving  therefor  the  sum  of 
dollars.5 

That  the  above  purchase  and  sale  are  the  same  transactions 
alleged  in  the  complaint. 

[//  the  complaint  alleges  that  defendant  had  agreed  to  give 
notice  to  plaintiff  before  closing  out  the  account,  or  that  the 
rules  of  the  Exchange  so  provided,  deny  that  allegation.] 

2154.  Loss  of  Bailment  without  Fault  of  Bailee.6 

That  on  or  about  the  day  of  ,  19     , 

defendant,  at  plaintiff's  request  and  direction,  delivered  the 
goods  described  in  the  complaint  to  the  Express 

Company  for  return  to  plaintiff,  [or  otherwise  describe  the 
circumstances  of  the  loss],7  and  that  any  loss  or  destruction 
thereof  was  not  occasioned  by  any  act  or  neglect  of  de- 
fendant. 


5  Defendant  may  use  the  facts  7  Defendant  is  not  liable  if  the  loss 
herein  alleged  as  a  counterclaim  grow-  has  occurred  without  negligence  on 
ing  out  of  the  same  transaction  al-  his  part.  Cramer  v.  Klein,  127 
leged  in  the  complaint.  App.    Div.    146,    111  N.   Y.   Supp. 

6  From  Ploak  v.  O'Brien,  114  App.  469. 
Div.  366,  100  N.  Y.  Supp.  385. 
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III.  CARRIERS 

2155.  Specific  Denial;  Defendant  not  a  Common  Carrier.8 

Defendant  denies  that  it  is,  or  was,  at  the  time  mentioned 
in  the  complaint,  a  common  carrier. 

2156.  Specific  Denial  of  Employment. 

Defendant  denies  that  it  ever  undertook  or  agreed  to 
carry  the  goods  mentioned  in  the  complaint  to  , 

or  to  deliver  them  there  to  ,  or  that  the  plaintiff 

ever  paid  it,  or  agreed  to  pay  it,  any  reward  for  any  such 
service.9 

2157.  Specific  Denial  of  Receipt  of  Goods.  • 

Defendant  denies  that  the  plaintiff  or  any  one  on  his  be- 
half ever  delivered  to  it  the  goods  mentioned  in  said  com- 
plaint, or  that  the  defendant  ever  received  the  same,  or  any 
part  thereof. 

2158.  Specific  Denial  of  Loss. 

Defendant  denies  that  the  said  goods  were,  or  are,  lost  to 
said  through  any  negligence  or  misbehavior  of  the 

defendant,  and  denies  that  it  has  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  whether  the  said  goods  were 
ever  lost  to  said  .10 

2159.  Loss  through  an  Act  of  God. 

[After  denial  as  in  Form  2158.]    That  the  goods  described 

8  Plaintiff  cannot  allege  defend-  See  notes  under  Complaints  against 
ant's  liability   as  a  warehouseman,      Carriers,  Forms  718  el  seq. 

and  recover  upon  proof  of  liability  as  10  Since  non-delivery   by  the  car- 

a  common  carrier,  without  amend-  rier  may  raise  a  presumption  of  neg- 

ment.    Porter  v.  Chicago,  etc.,  R.  Co.,  ligence,  this  denial  alone  may  not  be 

20  Iowa,  73.  a  complete  defense,   but  should  be 

9  This  will  only  be  appropriate  coupled  with  facts  showing  a  loss 
when  the  complaint  is  plainly  framed  through  a  cause  for  which  defendant 
to  recover  on  the  carrier's  agreement,  is  not  liable.  See  Form  2159,  for  loss 
not  on  its  common-law  liability  aris-  by  act  of  God. 

ing  upon  the  acceptance  of  the  goods. 
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in  the  complaint  were  lost  (if  at  all)  through  an  act  of 
God,  and  for  which  defendant  is  not  responsible;  that  said 
loss  (if  any)  occurred  under  the  following  circumstances: 
[set  forth  the  facts  showing  destruction  or  loss]. 

That  defendant  was  wholly  free  from  any  negligence  in 
any  manner  contributing  to  [the  circumstances  occasioning 
the  destruction  or  loss].11 

2159a.  Delay  due  to  Extraordinary  Demands  upon  Car- 
rier.12 

That  at  all  times  mentioned  in  the  complaint  the  volume 
of  freight  traffic  over  the  defendant's  lines  (and  over  many 
other  railroad  lines)  was  extraordinarily  large,  and  that 
although  this  defendant  had  all  necessary  facilities  on  hand 
for  ordinary  traffic  it  was  physically  impossible  to  care  for 
the  enormous  and  unusual  volume  of  freight  tendered  to  it  at 
all  the  times  mentioned  in  the  complaint.  That  any  delay 
was  not  due  to  negligence  on  the  part  of  the  defendant,  but 
solely  to  the  aforesaid  congestion  of  freight  and  traffic. 

That  at  the  time  plaintiff  offered  said  goods  to  defendant 
for  transportation  defendant  duly  notified  plaintiff  of  the 
•conditions  aforesaid  [and  accepted  said  goods  only  subject 
to  such  delay  in  transportation  thereof  as  might  be  thereby 
occasioned.! 

2160.  That  the  Contract  was  Special,  and  Excluded  the 
Liability.13 

That  the  goods  mentioned  in  the  complaint  were  delivered 

11  The  carrier  may  be  held  liable  v.  Erie  R.  R.  Co.,  102  Misc.  28,  cor- 
if  its  negligence  contributed  as  a  rected  to  meet  the  criticism  of  the 
proximate  cause  to  the  destruction  of      court. 

the  goods.  See  Int.  Paper  Co.  v.  N.  Y.  "  If  plaintiff's  complaint  is  based 
Central  R.  Co.,  100  Misc.  683,  166  N.  upon  the  carrier's  agreement,  rather 
Y.  Supp.  751.  The  burden  is  on  the  than  its  common-law  duty,  this  de- 
shipper  to  show  such  fact.  Barnet  fense  will  be  admissible  under  a  gen- 
v.  N.  Y.  Central  R.  Co.,  222  N.  Y.  eral  denial.  Quinn  v.  Pa.  R.  R.  Co., 
195.  114  App.  Div.  663,  99  N.Y.  Supp. 

12  Adapted  from  Burns  Grain  Co.  980. 
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by  the  plaintiff  to,  and  received  by,  the  defendant,  under  and 
upon  a  special  contract 14  between  them,  whereby  in  con- 
sideration of  [show  upon  what  consideration  it  rested]  it  was 
agreed  by  plaintiff  that  [here  set  forth  matter  relied  on,  as:] 
defendant  sho  Id  not  be  liable  for  any  loss  or  damage  to 
said  goods  by  fire;  that  said  goods  were  destroyed  by  fire 
[which  occurred  without  fault  or  negligence  on  defendant's 
pait].15 

2161.  The  Same,  by  Railroad  Co.;  Injury  to  Livestock 
Caused  in  a  Way  Excluding  Liability  under  Special 
Agreement.16 

That  at  or  immediately  prior  to  the  time  when  said  [cows] 
were  delivered  by  plaintiff  to  defendant  for  transportation, 
plaintiff  and  defendant  entered  into  a  written  contract  in 
relation  to  the  transportation  thereof,  and  that  the  plaintiff 
did  therein  and  thereby,  in  consideration  of  the  agreement 
by  defendant  to  transport  said  [cows]  at  the  lowest  tariff 
rate,  agree  [state  character  of  agreement,  as:]  that  said  [cows] 
should  be  loaded  and  taken  care  of  and  unloaded  at  the  sole 

It  is  well  settled  in  New  York  that  See  also  note  23,  post. 
a  common  carrier  may,  by  special  u  The  contract  of  affreightment  is 
contract,  restrict  or  modify  its  com-  generally  governed  by  the  laws  of  the 
mon-law  liability  as  an  insurer  of  State  where  it  is  made,  and  its  valid- 
goods  received  for  transportation,  ity  is  tested  by  those  laws.  Fish  o. 
even  to  the  extent  of  excluding  lia-  D.,  L.  &  W.  R.  Co.,  211  N.  Y.  374. 
bility  for  its  negligence.  Hodge  v.  Compliance  with  any  special  require- 
Rutland  R.  Co.,  112  App.  Div.  142,  ment  of  such  law  should  be  pleaded. 
97  N.  Y.  Supp.  1107,  aff'd  194  N.  Y.  See  Valk  v.  Erie  R.  R.  Co.,  130  App. 
570;  Fish  v.  D.,  L.  &  W.  R.  Co.,  211  Div.  446,  114  N.  Y.  Supp.  964. 
N.  Y.  374;  Falkenau  v.  Fargo,  55  N.  16  Bracketed  clause  not  necessary 
Y.  642,  aff'g  44  How.  Pr.  325,  35  N.  in  jurisdictions  (including  New  York) 
Y.  Super.  Ct.  332.  The  carrier  may  where  under  such  an  exemption  the 
stipulate  that  it  shall  have  the  bene-  burden  is  on  plaintiff  to  show  the  car- 
fit  of  any  insurance  effected  by  or  on  rier's  negligence.  Rowan  v.  Wells, 
account  of  the  owner.  Mercantile,  Fargo  &  Co.,  80  App.  Div.  31,  80  N. 
etc.,  Ins.  Co.  v.  Calebs,  20  N.  Y.  173.  Y.  Supp.  226. 

See   Forms  2161-2163,   for   other  16  In  case  of  interstate  shipment  al- 

precedents  where  special  agreement  lege  filing  of  schedules  as  in  Form 

excluded  liability;  Forms  2164-2168,  2165,  if  governed  thereby, 
where  liability  was  limited. 
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risk  and  expense  of  the  plaintiff,  and  further  agreed  that  de- 
fendant should  not  be  liable  for  or  on  account  of  any  in- 
juries sustained  to  said  [cows]  by  reason  of  the  overloading, 
crowding  of  one  upon  another,  kicking,  goring,  or  suffocat- 
ing, or  for  delay  in  transportation  thereof; 17  that  whatever 
injuries  were  suffered  by  plaintiff's  [cows]  while  being  trans- 
ported upon  defendant's  railroad,  if  any,  were  occasioned 
solely  by  reason  of  the  injuries  sustained  by  them  by  one 
or  another  of  the  said  causes  for  which  under  said  contract 
it  was  agreed  that  this  defendant  should  in  no  event  be 
liable. 

2162.  The  Same,  That  the  Goods  were  Lost  by  a  Risk  for 
for  which  Defendants  were  not  Liable  under  Shipping 
Agreement.18 

I.  That  the  merchandise  mentioned  in  the  complaint  was 
delivered  by  the  plaintiffs  to  the  defendants,  and  by  them 
received  on  board  the  steamer  ,  under  and  in  pur- 
suance of  a  special  contract  made  between  them  for  the 
transportation  of  the  same  from  to  ,  of 
which  the  following  is  a  copy:  [copy  of  the  contract].19 

II.  That  while  the  merchandise  was  well  and  properly 
stowed  on  board  the  steamboat,  and  being  carried  pursuant 
to  the  contract,  and  without  any  carelessness  or  misconduct 
of  defendants  or  their  servants,  or  any  defect  of  the  boat  or 
its  equipments,  [show  a  loss  resulting  from  an  excepted  cause, 
as:]  the  boat,  without  defendant's  negligence  and  solely 
by  mere  casualty  and  accident,  took  fire,  and  was  consumed, 
with  its  cargo,  including  the  merchandise  of  the  plaintiffs; 
and  thereby,  by  accident  and  casualty  of  fire,  and  not  by 

17 In  Galloway  v.  Erie  R.  Co.,  116  "This    defense    is    supported     in 

App.  Div.  777,  102  N.  Y.  Supp.  25,  Dorr  v.  N.  J.  Steam  Navigation  Co., 

aff'd  192  N.  Y.  545,  the  court  held  11  N.  Y.  485. 

that  a  clause  limiting  damages  for  1B  If  the  contract  is  truly  set  out  in 
delay  in  transportation  to  the  expense  the  complaint  it  is,  of  course,  suffi- 
for  feed  and  water  did  not  cover  dam-  cient  to  refer  to  it  there,  without  set- 
age  resulting  from  death  or  physical  ting  it  out  in  the  answer.  , 
injury  of  livestock  caused  by  thedelay. 
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any  negligence,  misconduct,  or  default  of  the  defendants, 
the  merchandise  was  not  delivered  at  ,  and  became 

lost  to  the  plaintiffs. 

2163.  The  Same,  That  the  Goods  were  Lost  at  Sea  for  a 
Cause  for  which  Defendant  was  not  Liable.20 

That  the  merchandise  mentioned  in  the  complaint  was 
shipped  by  defendant  under  bills  of  lading,  and  that  in  such 
bills  of  lading  it  was  provided  that  there  would  be  no  liability 
on  the  part  of  the  defendant  for  any  loss  or  damage  to  said 
merchandise  caused  by  a  peril  of  the  sea;  and  defendant 
alleges  that  such  merchandise  was  lost  by  a  peril  of  the  sea,- 
to  wit  [state  its  general  ctoracter], 

2164.  The  Same,  Special  Contract,  and  Tariff  Schedules, 
as  Filed,  Limiting  Liability.21 

[Sustained  in  D'Utassy  v.  Barrett,  219  N.  Y.  420.] 22 
[As  a  partial  defense :] 

I.  That  on  or  about  the  day  of  ,  19  , 
plaintiff  delivered  to  defendant  a  closed  and  covered  pack- 
age, which  said  package  defendant  alleges  on  information 
and  belief  contained  the  goods  delivered  by  plaintiff  to 
defendant,  if  any,  as  alleged  in  the  complaint. 

II.  That,  at  the  time  of  the  delivery  of  said  package  to  the 


20  From  Lowenstein  v.  Lombard,  ing  carriers,  does  not  defeat  the  lim- 
Ayres  &  Co.,  164  N.  Y.  327.  itatioh  of  the  liability  based  on  the 

21  See  note  to  Form  2160,  and  Bel-  above  special  contract..  See  Green- 
ger  v.  Dinsmore,  51  N.  Y.  166;  Jon-  wald  v.  Barrett,  199  N.  Y.  172;  Burke 
asson  v.  Weir,  130  App.  Div.  528,  115  v.  Union  Pac.  R.  Co.,  178  App.  Div. 
N.  Y.  Supp.  6.    For  other  cases  ap-  783,  166  N.  Y.  Supp.  100. 

plying  provisions   limiting   liability,  For   additional    precedents   under 

see:  Jones   v.  Wells,  Fargo   Express  varying  conditions,  see  Forms  2165- 

Co.,  83  Misc.  508,  145  N.  Y.  Supp.  2168. 

601;  D'Utassy  v.  Barrett,  219  N.  Y.  22This     defense      was     sustained 

420.           .  against  demurrer  although  the  com- 

The  Interstate  Commerce  Act,  ex-  plaint  charged  that  the  defendant  and 

tending   the   liability   of  the   initial  its  employees  had  stolen  the  goods 

common  carrier  to  lines  of  connect-  and  converted  and  disposed  of  them. 
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defendant,  it  was  then  and  there  agreed,23  and  represented 
by  the  plaintiff,24  that  the  true  value  of  the  contents  of  said 
package  was  [state  value  if  disclosed,  or  if  not  disclosed]  not 
more  than  fifty  dollars,  and  that  the  defendant  should,  in 
no  event,  be  held  liable  or  responsible,  nor  should  any  de- 
mand be  made  upon  it,  for  any  sum  in  excess  of  the  true 
value  thereof,  and  in  no  event  for  more  than  said  sum  of 
[fifty]  dollars;  [that  if  said  goods  are  of  greater  value  than 
the  sum  of  fifty  dollars,  such  greater  value  was  concealed 
by  plaintiff  and  was  unknown  to  defendant].25 

[In  a  case  of  interstate  shipment].™ 

III.  That  prior  to  the  times  mentioned  in  the  complaint, 
defendant's  rates  for  charges  for  transportation  of  goods  were 
duly  fixed  and  duly  filed  with  the  Interstate  Commerce  Com- 
mission and  posted  as  required  by  the  Interstate  Commerce 
Act,  and  the  acts  amendatory  thereof;  that  a  higher  rate 
would  have  been  chargeable  thereunder  for  transportation  if 
the  value  as  now  alleged  in  the  complaint  had  been  disclosed 

M.  It  is  insufficient  to  show  the  ity  both  on  the  ground  of  special  con- 
existence  of  a  special  contract  to  tract  therefor,  and  because  of  the 
merely  allege  that  the  receipt  or  binding  effect  of  the  tariff  itself, 
ticket  contained  the  condition,  etc.  when  duly  filed.  See  Granbery  v. 
Martin  v.  Central  R.  R.  Co.,  121  App.  Taylor,  95  Misc.  585,  159  N.  Y.  Supp. 
Div.  552,  106  N.  Y.  Supp.  226.    But  932. 

a  shipper  is  chargeable  with  notice  26  See  as  to  the  binding  effect  of 
cf  the  filed  tariffs  and  schedules,  and  the  limitations  in  such  tariffs  when 
that  these  provisions  are  terms  of  his  duly  filed  (on  interstate  shipments), 
contract  with  the  carrier.  Kolb  v.  Boston  &  Maine  R.  Co.  v.  Hooker, 
Taylor,  102  Misc.  220.  Inability  to  233  U.  S.  97;  Barstow  v.  N.  Y.,  N.  H. 
read  the  receipt  given,  containing  the  &  H.  R.  Co.,  158  App.  Div.  665,  143 
special  limitation  of  liability,  is  N.  Y.  Supp.  983;  (on  intrastate  ship- 
therefore  no  defense  to  its  enforce-  ments)  Gardiner  v.  N.  Y.  Central  R. 
ment.     Id  Co.,  201  N.  Y.  387;  Lewis  v.  N.  Y., 

24  If  the  agreement  is  made  by  the  O.  &  W.  Ry.  Co.,  210  id.  429. 
shipper  the  consignee  will  be  es-  An  interstate  shipment  originat- 
topped  from  asserting  a  higher  value  ing  in  a  foreign  country  is  controlled 
although  he  was  the  owner  of  the  by  the  Interstate  Commerce  Law  so 
property  at  the  time  of  the  shipment,  far  as  concerns  the  interstate  trans- 
Bates  v.  Weir,  121  App.  Div.  275,  portation.  Burke  v.  Union  Pac.  R. 
105  N.  Y.  Supp.  785.  Co.,  178  App.  Div.  783,  166  N.  Y. 

25  The  present  form  of  express  re-  Supp.  100. 
ceipt  results  in  a  limitation  of  liabil- 
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to  defendant  at  the  time  of  said  shipment,  [and  that  greater 
care  would  also  have  been  taken  to  prevent  loss  or  theft 
thereof  as  well  through  acts  or  omissions  of  defendant's 
agents  and  employees  as  through  the  acts  or  omissions  of 
others]. 

[In  a  case  of  intrastate  shipment,  change  allegation  to  the 
filing  of  the  tariffs  with  the  public  service  commission;  see  Form 
2166.} 

[IV.  That,  before  the  commencement  of  this  action,  de- 
fendant duly  tendered  to  plaintiff  the  sum  of — fifty  dollars— 
but  plaintiff  refused  to  accept  the  same,*  and  defendant  here- 
with deposits  said  sum  in  court"  to  plaintiff's  credit  herein 
for  the  purpose  of  continuing  its  said  tender  to  the  plaintiff.] 

2166.  The  Same,  Limitation  of  Value  Agreed  by  Shipper 
when  Securing  Lower  Freight  Rate. 

[As  a  partial  defense :] 

That  prior  to  the  shipment  of  the  goods  mentioned  and 
described  in  the  complaint,  defendant,  pursuant  to  the  In- 
terstate Commerce  Act  (24  U.  S.  Stat,  at  Large,  380,  §  6, 
as  am'd  by  34  id.  586,  §  2)  had  duly  published  and  filed 
rates  applicable  to  the  transportation  of  [pig  tin  from  New 
York  to  Chicago] ;  that  under  such  rates  [twenty-three  cents 
per  100  pounds  was  fixed  for  carload  lots  only,  released  to 
valuation  of  $100  per  ton  of  2,000  pounds  to  be  shown  on 
bills  of  lading  and  shippers'  invoice,  and  thirty  cents  per 
100  pounds  without  any  such  limitation  of  liability]. 

That  at  the  time  the  said  shipment  was  made  the  plain- 
tiff was  afforded  an  opportunity  to  ship  at  either  rate; 
that  plaintiff  chose  the  lower  of  said  rates,  and  paid  the 
freight  charges  accordingly,  which  amounted  to 
dollars.  That  after  plaintiff  had  selected  said  lower  rate, 
and  before  the  shipment  was  made,  plaintiff  accepted  a 
bill  of  lading  upon  which  was  indorsed  the  following  [which 
was  duly  signed  by  the  plaintiff] :  For  the  purpose  of  enabl- 
ing the  carrier  to  apply  proper  published  rates  as  explained 
in  its  tariff,  we  hereby  declare  that  in  case  of  loss  or  damage 
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to  the  property  herein  described  we  will  not  assert  claim 
against  the  carrier  on  a  higher  basis  of  value  than  [$  100 
per  ton.] 

That  the  defendant  is  only  liable,  if  at  all,  at  the  rate  of 
[$100  for  each  ton  or  fraction  thereof  lost].27 

2166.  The  Same  by  Railroad  Company;  Limitation  of 
Liability  for  Loss  of  Baggage,  on  Intrastate  Transpor- 
tation.28 

[Under  N.  Y.  Public  Service  Com.  Law,  §  38.] 

[For  a  partial  defense :] 

That  defendant's  tariffs,  which  have  been  duly  published 
and  posted,  and  duly  filed  with  the  public  service  commis- 
sion of  the  State  of  New  York  pursuant  to  the  provisions  of 
the  Public  Service  Commissions  Law,  provide  for  the  free 
transportation  of  a  passenger's  baggage  not  exceeding  $150 
in  value,  and  for  an  additional  charge  for  the  transporta- 
tion of  such  baggage  exceeding  said  sum  in  value;  that  at 
the  time  of  the  alleged  delivery  to  defendant  of  plaintiff's 
said  baggage,  defendant  required  of  plaintiff  a  statement  and 
disclosure  of  the  value  of  said  baggage  if  in  excess  of  $150, 
and  thereupon  plaintiff  represented  to  defendant  that  such 
baggage  was  not  of  the  value  of  more  than  $150  [or,  failed 
to  disclose  that  said  baggage  was  of  the  value  of  more  than 
$150],  and  did  not  pay  to  defendant  the  additional  charge 
provided  for  in  defendant's  said  tariffs  for  any  excess  value 
thereof. 

27  See  United  Lead  Co.  v.  Lehigh  pany.  See  Morgan  v.  Woolverton, 
Valley  R.  Co.,  156  App.  Div.  525,  203  N.  Y.  52.  For  precedent  in  such 
141  N.  Y.  Supp.  310,  aff'd  215  N.  Y.      case  see  Form  2168. 

751;  Boyle  v.  Bush  Terminal  R.  Co.,  This  form  only  applies  to  intra- 

210  N.  Y.  389.  state  carriage.     In  case  of  an  inter- 

28  From  Robinson  v.  N.  Y.  Central  state  shipment,  the  answer  must  be 
R.  Co.,  203  N.  Y.  627,  aff'g  145  App.  changed  to  conform  to  the  Inter- 
Div.   391,   129  N.   Y.   Supp.   1030,  state  Commerce  Acts  and  rules  of . 
amended     to     meet     the      court's  the  Interstate  Commerce  Commis- 
niling.  sion.    See  Barstow  v.  N.  Y.,  N.  H.  & 

This  is  not  available  to  a  baggage  H.  R.  Co.,  158  App.  Div.  665,  143 
transfer  company,  or  express  com-      N.  Y.  Supp.  983. 
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[That  prior  to  the  commencement  of  this  action,  to  wit, 
on  or  about  the  day  of  ,  19    ,  defendant 

duly  tendered  to  plaintiff  the  sum.  of  $150  in  payment  of  the 
claim  alleged  in  the  complaint;  that  plaintiff  refused  to  ac- 
cept the  said  sum;  that  defendant  has  ever  since  remained 
and  still  is  ready  and  willing  to  pay  to  plaintiff  said  sum  of 
$150,  and  defendant  now  deposits  said  sum  in  court  to  be 
paid  to  plaintiff  when  he  will  accept  and  receive  the  same.] 

2167.  The  Same,  where  Plaintiff  was  Riding  upon  Special 
Ticket  Limiting  Liability. 

[Sustained  in  Gardiner  v.  N.  Y.  Central,  etc.,  R.  Co.*  201 
N.  Y.  387.]  M 

For  a  partial  defense,  the  defendant  alleges  that  the  suit- 
case described  in  the  complaint  herein  was  delivered  to  and 
received  by  the  defendant  for  transportation  under  a  writ- 
ten contract  contained  in  a  certain  ticket  known  as  [a  fifty- 
trip  family  ticket,]  which  said  ticket  was  tendered  by  the 
plaintiff  to  and  accepted  by  the  defendant  for  her  transpor- 
tation on  the  occasion  complained  of,  which  said  ticket  was 
[state  its  character,  as]  good  for  fifty  trips  if  used  within  one 
year  from  the  date  thereof  between  and  ; 

that  said  ticket  was  good  for  the  passage  of  the  person  in 
whose  name  it  was  issued,  a  member  of  his  or  her  immediate 
family,  a  domestic  servant  employed  therein,  or  a  visitor 
to  the  family;  that  in  and  by  the  use  of  said  ticket  as  a  token 
of  her  right  to  said  transportation,  the  plaintiff  held  herself 
out  to  the  defendant  as  within  one  of /the  above-named 
classes  and  entitled  to  transportation  as  provided  in  said 
ticket,  and  as  such  obtained  and  accepted  said  transporta- 
tion upon  and  subject  to  the  conditions  of  said  ticket,  and 
subject  to  the  conditions  of  the  tariff  under  which  said 
ticket  Was  issued,  as  herein  mentioned;  that  the  said  ticket 
•  contained  the  following  conditions:  "In  consideration  of  the 

29  The  court  held  that  the  defend-      ing  the  loss  was  occasioned  by  its 
ant's  liability  was  limited  to  the  sum      negligence. 
stated  in  the  ticket,  nothwithstand- 
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reduced  fare  at  which  this  ticket  is  sold,  the  purchaser  agrees 
that  its  use  shall  be  subject  to  the  following  conditions:  .  .  . 
3.  That  this  company's  liability  for  baggage  belonging  to 
each  passenger  shall  not  exceed  fifty  dollars  ($50).  ..." 

That  the  plaintiff  had  knowledge  of  and  assented  to  the 
conditions  and  limitations  contained  in  said  ticket;  that  the 
said  [fifty-trip  family  ticket]  was  issued  in  conformance  with 
the  provisions  of  the  defendant's  tariff  known  as  [1-C  local 
and  joint  passenger  tariff  of  commutation  fares  between 
New  York,  N.  Y.,  and  stations  on  defendant's  Hudson, 
Harlem  and  Putnam  divisions,   effective  ,    19    ,] 

and  theretofore  duly  filed  with  the  Public  Service  Commis- 
sions of  the  first  and  second  districts  of  this  State,  and  which 
said  tariff  contained  a  limitation  of  defendant's  liability 
for  baggage  on  such  tickets  to  said  sum  of  $50.00. 

[Allege^tender  to  plaintiff  as  in  Form  2164-] 

2168.  The  Same,  by  Baggage  Transfer  Co. ;  Special  Agree- 
ment, Limiting  Liability  for  Loss  of  Baggage.30 

[For  a  partial  defense :] 

That  on  or  about  the  day  of  ,  19     ,  a 

person  whom  defendant  believes  and  alleges  was  the  plain- 
tiff delivered  to  defendant's  agent  a  railroad  check  claimed 
to  represent  a  trunk  purporting  to  contain  only  the  personal 
baggage  accompanying  him  on  his  journey,  in  pursuance  of 
and  upon  the  conditions  contained  in  an  agreement,  partly 
written  and  partly  printed,  which  was  then  and  there  entered 
into  between  plaintiff  and  defendant  3°a  for  the  carriage  of  the 
baggage  of  said  plaintiff  represented  by  said  railroad  check; 
that  said  plaintiff  did  not  diselose  the  contents  of  the  trunk 
represented  by  said  baggage  check,  and  the  same  were  not 
known  to  defendant. 

That  it  was  in  and  by  said  agreement  among  other  things 
expressly  provided  that  defendant  should  not  be  liable  for 

30  The  limitation  of  liability  pror      transfer  companies.    Morgan  v.  Wool- 
vided  by  Pub.  Serv.  Com.  Law,  §  38,      verton,  203  N.  Y.  52. 
does  not  apply  to  express  or  baggage  3oa  See  note  23  supra. 
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merchandise,  money  or  jewelry  contained  in  said  trunk,  and 
also  in  case  of  loss  that  defendant  should  not  be  liable  for  an 
amount  exceeding  $100  unless  especially  agreed  in  writing 
and  entered  thereon,  and  that  no  agreement  in  writing  for 
any  risk  beyond  $100  was  made  between  plaintiff  and 
defendant  or  entered  on  said  contract.  That  in  considera- 
tion of  said  limitation  upon  its  liability  defendant  entered 
into  its  said  contract  for  transportation  of  plaintiff's  said 
baggage. 

[Allege  tender,  if  made,  as  in  Form  2164-] 

2169.  Plaintiff's  Failure  to  Present  Claim,  within  Time 
Limited. 

That  it  was  provided  in  the  bill  of  lading  which  was  de- 
livered to  and  retained  by  plaintiff  at  the  time  of  the  de- 
livery to  defendant  of  the  goods  described  in  the  complaint, 
that  in  order  to  hold  the  carrier  liable  therefor  any  claim  for 
loss  of  or  damage  to  said  goods  [or,  damage  for  delay]  must 
be  presented  in  writing  at  the  point  of  origin  or  of  delivery 
of  said  shipment  within  [four  months]  from  the  delivery  of 
said  property  [or,  within  four  months  after  a  reasonable  time 
for  delivery  thereof  had  elapsed;  that  a  reasonable  time  for 
delivery  of  said  property  was  prior  to  the  day  of 

,19  ],  [or,  otherwise  in  accordance  with  the  require- 
ments of  the  agreement  of  shipment};  that  such  provision  was 
duly  accepted  and  agreed  to  by  plaintiff;  that  the  plaintiff 
wholly  failed  and  neglected  to  comply  with  said  requirement, 
and  made  no  presentation  of  any  claim  respecting  said  goods 
as  therein  provided,  within  said  period.31 

31  This  provision  unless  complied  Co.  v.  Penn.  R.  Co.,  175  App.  Div. 

with  is  a  bar  to  any  action  for  loss  823,  162  N.  Y.  Supp.  549. 

arising  either  from  negligence  or  con-  Such  a  provision  is  construed  to  be 

version,  or  from  an  unauthorized  de-  in  the  nature  of  a  limitation  of  action, 

livery.    Geo.  &c.  R.  Co.  v.  lilish  Co.,  and  must  be  affirmatively  pleaded. 

241  U.  S.  190;  Missouri  &e.  R.  Co.  Hoye  *.  Penn.  R.  Co.,   191  N.  Y. 

v.  Harriman,  227  id.  657;  Dodge  &c.  101. 
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2170.  That  Plaintiff  Failed   to  Remove  Goods  within  a 
Reasonable  Time  after  Notice  of  Arrival.32  • 

I.  The  defendant  alleges  that  the  [property]  mentioned  in 
the  complaint,  arrived  safely  at  its  freight  station  at  , 
and  immediately  thereupon,  and  on  or  about  the 

day  of  ,  19    ,  defendant  duly  notified  the  plaintiff 

of  the  arrival  of  the  said  [property]. 

II.  That  the  plaintiff  had  reasonable  and  abundant 
time  to  remove  the  said  [property]  after  the  arrival  and  notice 
of  arrival  thereof,  as  aforesaid,  but  wholly  neglected  and 
omitted  his  duty  in  this  respect,  and  suffered  the  said  [prop- 
erty] to  remain  on  the  premises  of  the  defendant,  and  the 
same  thereafter,  without  any  fault  or  neglect  of  the  defend- 
ant, was  destroyed  by  fire. 

III.  That  after  said  [property]  arrived  at  defendant's  said 
freight  station  at  ,  as  aforesaid,  and  while  the 
same  remained  upon  the  premises  of  the  defendant,  the  de- 
fendant exercised  due  care  and  protection  in  regard  to  the 
said  [property], 

2171.  That  the  Damage  was  by  Plaintiff's  Fault.33 

I.  That  the  goods  mentioned  in  the  complaint,  called 

,  were  a  corrosive  and  destructive  substance,  rotting 
casks  and  cask  hoops,  and  other  substances  in  contact  with 
it,  which  the  plaintiffs  knew,  but  which  the  defendant  did 
not  know,  and  could  not  reasonably  be  expected  to  know. 

II.  That  the  plaintiffs  did  not  inform  the  defendant  of 
the  destructive  nature  of  the  goods,  and  negligently  delivered 
the  same  to  the  defendant  in  bulk,  and  thereby  induced  the 
defendant  to  believe  that  the  same  might  be  placed  in  con- 
tact with  casks,  cask  hoops,  and  other  substances,  safely; 
and  they  in  consequence  stowed  away  the  same  among 

32  From  Hodges  v.  Hudson  River  See,  also,  Form  949,  vol.  I,  p.  1028, 
R.  R.  Co.,  49  N.  Y.  223,  where  the  de-  where  the  common  carrier  sues  in 
fense  was  sustained.  negligence    to   recover   damages    to 

33  This  form  is  supported  by  Hutch-  other  goods, 
inson v.  Guion,  28  L.  J.  (N.  S.)  C.  B.  63. 
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,  whereby  the  injury  complained  of  was  caused,  and 
not  otherwise. 

IV.  INNKEEPER 

2172.  That  Valuables  were  not  Deposited  in  Office  in  Safe. 

[Under  N.  Y.  Gen.  Business  Law,  §  200.]  3" 

That  at  the  times  mentioned  in  the  complaint,  defendant 
had  provided  a  safe  in  the  office  of  his  said  hotel  for  the  safe 
keeping  of  the  money,  jewels  and  ornaments  belonging  to 
his  guests,  and  had  duly  notified  the  guests  thereof,  by  duly 
posting  a  notice  stating  the  fact  that  such  safe  was  provided, 
in  which  such  money,  jewels  and  ornaments  might  be  de- 
posited, in  a  public  and  conspicuous  place  and  manner  in  the 
office  and  public  rooms  and  public  parlors  of  said  hotel, 
and  had  also  duly  posted  such  a  notice  in  each  of  the  other 
rooms  of  said  hotel  which  are  rented  to  guests,  including  the 
room  furnished  for  the  accommodation  of  plaintiff. 

That  plaintiff  neglected  to  deliver  the  [articles  described  in 
the  complaint  as  having  been  lost]  to  the  person  in  charge  of 
said  hotel  office  or  to  cause  the  same  to  be  placed  in  said 
safe. 

V.  TELEGRAPH  COMPANIES 

2173.  That  its  Liability  was  Limited  by  a  Special  Agree- 
ment.35 

For  a  partial  defense : 

That  said  message  of  the  day  of  ,  19     , 

34  It  has  been  held  that  the  statute  108,  152  N.  Y.  Supp.  593,  aff'd  155 

could  not  be  invoked  to  relieve  the  N.  Y.  Supp.  1097). 

landlord  from  liability  where  after  a  35  From  answer  in  Weld  v.  Postal 

fire  he  had  removed  the  guest's  prop-  Tel.  Cable  Co.,  210  N.  Y.  59  (ano. 

erty  from  the  safe  and  failed  to  take  dec.  in  199  id.  88),  where  a  judgment 

proper  care  of  it  (Hyman  v.  South  for  plaintiff  was  reversed,  the  court 

Coast  Hotel  Co.,  146  App.  Div.  341,  holding  that  gross  negligence  had  not 

130  N.  Y.  Supp.  766) ;  or,  where  plain-  been  established,  and  that  the  regu- 

tiff's   jewelry   was   stolen   while   his  lations  pleaded  in  the  answer  were 

room  was  being  changed   (Chatillon  reasonable    and    relieved    defendant 

v.  Co.-op.  Apartment  Co.,  90  Misc.  from  liability  except  for  gross  neg- 
ligence. 
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set  forth  in  the  complaint,  was  sent  under  and  in  accordance 
with  the  terms  and  conditions  of  a  contract  between  plain- 
tiff and  defendant,  said  contract  having  been  entered  into 
by  said  plaintiff  writing  said  message  and  signing  his  name 
under  the  following  words,  to  wit:  "Send  the  following 
message  without  repeating,  subject  to  the  terms  and  con- 
ditions printed  on  the  back  thereof,  which  are  hereby  agreed 
to,"  said  terms  and  conditions  being  as  follows  and  printed 
upon  the  back  of  the  telegraph  blank  upon  which  plaintiff 
wrote  the  said  message : 

[Here  was  quoted  at  length  the  provisions  for  repeating  a 
message,  and  limiting  liability  for  mistakes  in  case  the  mes- 
sage was  not  directed  to  be  repeated.] 

That  said  message  was  not  a  repeated  message,  that  it 
was  not  telegraphed  back  to  the  originating  office  for  com- 
parison, and  no  sum  in  addition  to  the  regular  telegraphic 
rates  was  offered  or  paid  by  plaintiff,  and  no  orders  were 
given  by  plaintiff  to  make  said  message  a  repeated  message. 

That  said  message  was  a  cipher,  or  obscure,  message, 
and  did  not  indicate  to  defendant  any  pecuniary  loss,  dam- 
age or  value  as  being  involved  therein. 

[7/  a  tender  of  amount  for  which  defendant  is  liable  has  been 
made,  allege  as  in  Form  2164-] 
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2174.  Specific  Denial  of  Plaintiff's  Title.2 

Defendant  denies  [that  he  has  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief — or,  upon  information  and 
belief — ]  that  at  the  time  alleged  in  the  complaint,  or  at  any 
other  time,  the  plaintiff  was  lawfully,  or  otherwise,  possessed 
of  the  goods  and  chattels  mentioned  and  described  in  the 
complaint,  or  any  or  either  of  them,  or  any  part  thereof; 
or  that  the'said  goods  and  chattels,  or  any  or  either  of  them, 
or  any  part  thereof,  were  then,  or  at  any  time  since  have  been, 
or  now  are,  the  property  of  the  plaintiff,  or  that  the  same 

^or  forms  of  denials,  and  of  de-  Bondy,  36  Hun  (N.  Y.),  601.    And 

fenses  common  to  many  actions,  see  see  Form  2260,  and  notes, 
prior  chapters  under  Answers.  In  Carter  v.  Bowe,  41  Hun  (N.  Y.), 

2  If    defendant    is    charged    with  517,  an  action  against  sheriff  for  con- 

wrongful  taking  from  plaintiff's  pos-  version  of  mortgaged  goods  under  an 

session  and  admits  the  taking,  a  mere  execution,  it  was  held  that  an  answer 

denial  of  plaintiff's  ownership  will  be  alleging  that   the  mortgaged  goods 

insufficient;    the   answer   must   also  were  the  property  of  the  judgment 

allege  title  or  the  right  of  possession  debtor  lets  in  evidence  that  the  inort- 

in  defendant,  or  in  some  third  person  gage    to    plaintiff    was    fraudulent 

with  whose  title  or  right  the  defend-  against  creditors.    See,  also,  Avery  v . 

ant    connects    himself.      Klinger    v.  Mead,"  12  N.  Y.  State  Rep.  749. 
2486 
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were  or  are  of  the  value  of  dollars,  or  that  said  prop- 

erty composed  the  stock  of  goods  in  the  store  of  the  plaintiff 
at  the  place  alleged  in  the  complaint,  or  at  any  other  place. 

2175.  Specific  Denial  of  Taking. 

Defendant  denies  that  at  the  time  alleged  in  the  complaint, 
or  at  any  other  time,  at  the  place  alleged  in  the  complaint, 
or  at  any  other  place,  the  defendant  took  the  said  goods  and 
chattels  or  any  part  thereof  from  the  possession  of  the  plain- 
tiff, or  that  he  detains  the  same  from  the  plaintiff;  or  that 
by  reason  of  the  taking  alleged  in  the  complaint,  or  of  any 
act  or  acts  of  the  defendant,  the  plaintiff  has  sustained  dam- 
age to  the  amount  of  dollars,  or  any  damage  what- 
ever. 

2176.  Justifying   Trespass   or   Conversion,   by  Virtue   of 
Writ  of  Replevin.3 

I.  That  at  the  times  mentioned  in  the  complaint,  the  de- 
fendant was  sheriff  of  the  county  of  ,  in  this  State, 
duly  elected  [or,  appointed]  and  qualified  as  such. 

II.  That  in  an  action  brought  by  one  M.  N.  against  one 
O.  P.  in  the  Court  of  ,  to  recover  the  pos- 
session [among  other  things]  of  the  property  mentioned  in 
the  complaint  in  this  action,  said  M.  N.  delivered  to  this 
defendant  an  affidavit  made  by  him  [or,  made  in  his  behalf], 
and  a  requisition  indorsed  thereon,  describing  the  property 
mentioned  in  the  complaint,  and  thereby  duly  required  this 
defendant  to  take  the  same  from  said  0.  P.  and  deliver  it 
to  said  M.  N.,  and  at  the  same  time  delivered  to  this  de- 
fendant, as  such  sheriff,  a  written  undertaking  as  required 
by  law  in  such  case,  of  which  affidavit,  notice  and  under- 

3  In  order  to  justify  the  seizure  of  v.  Clift,  10  Cal.  303;  Graham  v.  Har- 
property  in  the  possessibn  of  a  rower,  18  How.  Pr.  (N.  Y.)  144; 
stranger  to  the  writ  which  he  has  ex-  Richardson  v.  Smith,  29  Cal.  529; 
ecuted,  the  sheriff  must  plead  spe-  Davis  v.  Bush,  4  Blackf.  330;  Werner 
cially  such  justification,  and  he  cannot  v.  Waters,  55  Barb.  (N.  Y.)  591;  Den- 
justify  under  a  general  denial  of  the  nis  v.  Snell,  34  How.  Pr.  (N.  Y.)  467, 
allegations  of  the  complaint.    Glazer  54  Barb.  411. 
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taking  copies  are  hereto  annexed  and  made  a  part  of  this 
answer.4 

III.  That  by  virtue  of  said  proceedings  the  defendant  as 
such  sheriff  thereupon  took  and  detained  the  goods  men- 
tioned in  the  complaint,  which  are  the  acts  of  which  the 
plaintiff  complains. 

2177.  Justification  under  Execution  against  Third  Person.5 

I.  That  heretofore,  in  an  action  in  the  Court  of 

,  wherein  M.  N.  was  plaintiff  and  0.  P.  was  de- 
fendant,  judgment  was,  on  or  about  the  day  of 

,  19  ,  duly  rendered  in  favor  of  the  said  M.  N., 
plaintiff  in  said  action,  against  the  said  O.  P.,  defendant 
therein,  for  the  sum  of  dollars,6  as  by  the  judgment 

roll  in  said  action,  on  file  in  the  office  of  the  clerk  of  said 
court,  more  fully  appears. 

II.  That    afterwards,    and    upon    the  day    of 

•,19  ,  a  transcript  of  the  said  judgment  was  duly 
filed,  and  the  said  judgment  was  duly  docketed  in  the  office 
of  the  clerk  of  the  county  of  and  afterwards,  upon 

the  same  day,  an  execution  against  the  property  of  0.  P., 
based  upon  the  said  judgment,  was  issued  in  due  form  of  law, 
directed  to  and  delivered  to  this  defendant,  as  sheriff  of 

4  A  plea  of  a  sheriff,  justifying  the  a  general  denial,  and,  as  a  second  de- 
taking  upon  a  writ  of  replevin,  must  fense,  a  justification  under  an  execu- 
show  the  execution  and  delivery  to  tion  against  third  persons.  Held, 
him  of  the  replevin  bond  and  affida-  that  evidence  of  a  levy  under  execu- 
vit,  with  the  writ.  Morris  v.  Van  tion  prior  to  that  stated  in  the  answer 
Voast,  19  Wend.  (N.  Y.)  283.  was  not  admissible  under  the  general 

A  bare  plea  of  title  or  right  of  pos-  denial.  If  defendant  had  made  such 
session  in  another  is  bad,  where  the  a  prior  levy,  and  was  thereby  en- 
complaint  alleges  a  wrongful  taking;  titled  to  the  possession  of  the  goods, 
it  is  necessary  that  defendant  connect  it  was  matter  to  be  specially  pleaded, 
himself  in  some  way  with  such  title  Graham  v.  Harrower,  18  How.  Pr. 
or  right.    Klinger  v.  Bondy,  36  Hun,  (N.  Y.)  144. 

601;  Stowell  u.  Otis,  71  N.  Y.  36;  °  It  was  held  in  Wermer  v.  Waters, 

Griffin  v.  Long  Island  R.  Co.,  101  id.  55  Barb.  (N.  Y.)  591,  that  it  is  suffi- 

348.  cient  for  the  sheriff  to  allege  the  exe- 

5  In  an  action  for  taking  and  con-  cution,  without  pleading  the  judg- 
verting  goods,  the  answer  contained  ment. 
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the  said  county  of  ,  for  service;  that  thereby,  after 

containing  the  statement  and  recital  of  the  matters  by  law 
required  to  be  stated  and  set  forth  in  such  case,  and  after 
setting  forth  that  the  sum  of  dollars  was  then 

actually  due  on  the  said  judgment,  this  defendant  was 
in  substance  commanded  to  satisfy  the  said  judgment, 
out  of  the  personal  property  of  the  said  judgment  debtor 
within  this  defendant's  county;  or,  if  sufficient  personal 
property  could  not  be  found,  then  out  of  the  real  prop- 
erty in  his  county  belonging  to  such  judgment  debtor  on  the 
day  when  the  said  judgment  was  so  docketed  in  his  county, 
or  at  any  time  thereafter,  in  whose  hands  soever  the  same 
might  be,  and  to  return  the  said  execution  within  sixty  days 
after  its  receipt  by  him,  as  required  by  law. 
.  III.  That,  under  and  by  virtue  of  said  execution,  this 
defendant,  as  sheriff  of  the  county  of  ,  and  not  other- 

wise, forthwith,  upon  receipt  of  the  same,  levied  upon  cer- 
tain goods  and  chattels  of  the  character  and  description 
of  those  mentioned  and  described  in  the  complaint,  and  took 
the  same  into  his  custody,*  a  schedule  of  which  property 
so  levied  upon  and  taken  is  hereunto  annexed  as  a  part  of 
this  answer,  and  marked  "A,"  and  which  said  goods  and 
chattels  defendant  believes  and  alleges  to  be  the  goods  and 
chattels  referred  to  in  the  complaint,  and  that  the  said  levy 
and  taking  and  detention  as  aforesaid  constitute  the  sup- 
posed wrongful  taking  in  the  complaint  alleged. 
.  IV.  This  defendant,  upon  information  and  belief,  avers 
that  the  goods  levied  on  as  aforesaid  were  at  the  time  of  said 
levy  the  property  of  the  said  0.  P.,  or  the  said  O.  P.  had  an 
interest  therein  liable  to  levy  and  sale  under  execution.7 

7  This  justification  is  insufficient  to  v.  Snell,  50  Barb.  (N.  Y.)  95;  again, 

permit  the  defendant  sheriff  to  show  in  54  id.  411. 

that,  notwithstanding  that  the  goods  When  the  sheriff  is  sued  for  neglect- 
levied  upon  were  exempt  property  ing  to  levy,  it  may  be  shown  in  de- 
under  the  statute,  the  judgment  was  fense  that  the  debtor's  property  was 
rendered  for  the  purchase  price  of  exempt  from  levy  and  sale,  but  in 
such  property.  Such  additional  facts  order  to  avail  as  a  defense,  such  ex- 
must  be  specially  pleaded.     Dennis  emption     must     be     affirmatively 
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2178.  The  Same,  Allegation  of  Title  in  Judgment  Debtor.8 

I  and  II.  [As  in  preceding  form.] 

III.  [As  in  preceding  form  to*,  continuing:]  and  after- 
wards the  same  were  duly  sold  by  the  defendant. 

IV.  On  information  and  belief,  that  the  goods  and  chattels 
so  levied  upon  and  sold  as  aforesaid  were  the  goods  and 
chattels  referred  to  in  the  complaint. 

V.  On  information  and  belief,  that  the  goods  and  chattels 
so  levied  upon  and  sold  as  aforesaid  were,  at  the  time  and 
times  of  said  levy  and  levies,  the  property  of  the  said  M.  N., 
the  judgment  debtor  mentioned  in  said  execution,  that  the 
said  M.  N.  had  an  interest  therein  liable  to  levy  under  a 
warrant  of  attachment  and  execution. 

VI.  That  the  acts  of  the  aforesaid  defendants  constitute 
the  alleged  taking,  selling  and  conversion  or  conversions  of 
property,  and  the  alleged  trespass  complained  of  in  the 
plaintiff's  complaint. 

2179.  Justification  under  Writ  of  Attachment. 

I.  Defendant,  upon  information  and  belief,  avers  that  on 
or  about  the  day  of  ,  19     ,  one  M.  N.  was 

indebted  to  one  0.  P.,  in  the  sum  of  dollars;  that 

on  or  about  the  day  last  aforesaid  the  said  O.  P.  duly  com- 
menced an  action  in  the  Court  of  the  State  of 
,  in  the  county  of  ,  against  the  said  M.  N. 
for  the  recovery  of  the  said  money,  and  duly  issued  to  this 
defendant  a  summons  in  the  form  prescribed  by  law  for 
service,  and  on  the  same  day  made  due  application  to  the 
Hon.  J.  K.,  one  of  the  justices  of  the  said  Court,  for 
a  warrant  of  attachment  against  the  property  of  said  M.  N., 
and  duly  presented  to  the  said  justice,  on  the  said  applica- 

pleaded.  Terrell  u.  Grubbs,  66  Ind.  8  From  Carter  v.  Bowe,  41  Hun  (N. 
570.  The  answer  should  show  af-  Y.),  516,  where  it  was- held  that,  under 
firmatively  that  the  property  was  not  these  allegations,  the  sheriff  was  en- 
greater  in  quantity  or  value  than  the  titled  to  show  that  the  chattel  mort- 
exemption  allowed  by  law.  Wheeler  gage  under  which  plaintiff  claimed 
f .  Redding,  55  Ga.  87.  title  was  made  with  intent  to  hinder, 

delay  and  defraud  the  creditors. 
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tion,  an  affidavit  or  affidavits,  whereby  it  duly  appeared  that 
a  cause  of  action  existed  against  the  said  M.  N.,  specifying 
the  amount  of  the  said  claim  and  the  grounds  thereof,  and 
that  the  defendant  had  assigned,  disposed  of  and  secreted 
his  property  with  intent  to  defraud  his  creditors,  and  that  a 
summons  had  been  issued  to  the  defendant,  as  sheriff  of 
the  county  of  ,  and  at  the  same  time  duly  presented 

to  the  said  justice  an  undertaking,  as  required  by  law,  with 
sufficient  surety,  to  the  effect  that  if  said  defendant  in  said 
action  recovered  judgment,  or  said  attachment  should  be 
set  aside  by  or  denied  by  the  court,  the  plaintiff  therein, 
would  pay  all  costs  that  might  be  awarded  to  the  said  defend- 
ant and  all  damages  which  he  might  sustain  by  reason  of  such 
attachment,  not  exceeding  the  amount  specified  in  such  un- 
dertaking, and  the  amount  specified  in  such  undertaking 
was  at  least  the  sum  of  dollars. 

II.  That  thereupon  the  said  justice  duly  issued  a  warrant 
of  attachment  against  the  property  of  the-  said  M.  N., 
directed  to  this  defendant,  as  sheriff  of  the  county  of  , 
and  required  and  commanded  him  to  attach  and  safely  keep 
all  the  property  of  the  said  M.  N.  within  his  county,  or  so 
much  thereof  as  might  be  sufficient  to  satisfy  the  demand  of 
the  plaintiff  in  said  warrant  of  attachment  of  dojlars, 
being  the  amount  of  indebtedness  stated  in  said  attach- 
ment, together  with  all  costs,  and  expenses,  and  that  this 
defendant  proceed  thereon  in  the  manner  required  by 
law. 

III.  That  the  said  warrant  of  attachment  was  delivered 
to  and  received  by  defendant  as  such  sheriff  as  aforesaid  for 
'execution,  on  the  said  day  of  ,  19  ,  and 
under  and  by  virtue  of  said  warrant  of  attachment  he  forth- 
with levied  upon  and  attached  certain  goods  and  chattels 
of  the  character  and  description  of  these  mentioned  and 
described  in  the  complaint,  and  took  the  same  unto  his 
custody,  which  the  defendant  believes  and  alleges  on  in- 
formation and  belief  to  be  the  merchandise  and  goods  and 
chattels  referred  to  in  the  complaint,  and  that  the  said 
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attaching  and  taking  as  aforesaid  constitute  the  supposed 
wrongful  taking  and  conversion  in  the  complaint  alleged. 

IV.  Defendant,  upon  his  information  and  belief,  avers 
that  the  said  goods  and  chattels  so  attached  as  aforesaid, 
were  at  the  time  of  said  attaching  the  property  of  the  said 
M.  N.,  or  that  the  said  M.  N.  had  a  leviable  interest  therein, 
or  that  said  goods  and  chattels  were  liable  to  be  levied  upon 
and  taken  under  and  by  virtue  of  said  attachment. 

2180.  Former  Judgment  in  Favor  of  Indemnitors  as  a  Bar 
to  Action  against  Sheriff.9 

[After  setting  forth  judgment  and  execution  as  in  Form 
2177.} 

IV.  That  upon  proceeding  to  levy  upon  the  goods  and 
chattels  mentioned  in  the  alleged  cause  of  action,  under  and 
by  virtue  of  the  said  execution,  said  goods  and  chattels 
were  claimed  by  the  plaintiff  in  this  action  as  his  property. 

V.  That,  notwithstanding  said  claim,  said  M.  N.  [plaintiff 
in  former  action]  claimed  and  insisted  that  said  goods  and 
chattels  were  the  property  of  said  O.  P.,  the  judgment  debtor 
mentioned  in  said  execution,  or  that  said  0.  P.  had  an  in- 
terest therein  liable  to  levy  and  sale  under  execution. 

VI.  That  thereupon,  and  on  or  about  the  day  of 

,  19  ,  the  said  M.  N.,  together  with  J.  F.  and  N.  0., 
duly  made,  executed,  signed,  sealed,  acknowledged  and  de- 
livered to  the  defendant  Y.  Z.,  as  such  sheriff,  their  several 
bond,  a  copy  of  which  is  hereto  annexed,  marked  "A,"  and 
made  a  part  of  this  defense,  and  then  and  there  directed, 
demanded,  required  and  obliged  the  defendant  Y.  Z.,  and 
said  defendant  Y.  Z.,  as  such  sheriff,  by  the  defendant  W.  X., 
his  general  deputy,  did,  under  and  in  pursuance  of  said  bond 
and  the  direction  and  requirement  of  said  M.  N.,  levy  upon 
and  take  said  goods  and  chattels  under  said  execution,  and 
the  same  were  afterwards  sold  by  the  defendant  M.  N.,  as 
aforesaid. 

VII.  That  thereafter,  and  on  or  about  the  day  of 

9  Defense  sustained  on  this  answer  in  Carter  v.  Bowe,  41  Hun  (N.  Y.),  516. 
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,  19    ,  the  plaintiff  in  this  action  commenced  an 
action  in  the  Court  of  the  State  of  ,  county 

of  ,  against  the  said  M.  N.,  J.  F.  and  N.  O.  and 

others,  claiming,  among  other  things,  that  he  was  the  owner 
of  the  goods  and  chattels  mentioned  in  the  complaint  in  this 
action;  that  the  defendant  Y.  Z.,  as  such  sheriff,  had  taken 
the  same  on  the  direction  and  procurement  of  the  said 
M.  N.,  J.  F.  and  N.  O.,  and  claimed  to  recover  damages 
of  them  for  the  same  trespass  and  conversion  alleged  in  the 
complaint  in  this  action,  by  reason  of  such  direction,  pro- 
curement and  indemnity;  that  the  defendants  in  said  action 
answered,  among  other  things,  traversing  the  title  of  the 
plaintiff  in  said  action  and  in  this  action,  and  pleading  the 
judgment  and  execution  mentioned  in  this  defense. 

VIII.  That  in  said  action  in  the  said  court,  such  proceed- 
ings were  therein  had  that  on  the  day  of  , 
19  ,  after  due  trial  of  the  said  issues  therein  by  the  court 
and  a  jury,  judgment  was  duly  recovered,  given  or  made 
upon  the  merits,  on  the  said  issues,  in  favor  of  the  defendants 
in  said  action  and  against  the  plaintiff,  for  the  sum  of 

dollars,  which  said  judgment  is  in  full  force  and 
unreversed. 

2180a.  Averment  of  Fraudulent  Assignment.10 

On  information  and  belief,  that  the  assignment  for  the 
benefit  of  creditors  claimed  to  have  been  made  to  the  plain- 
tiff herein  by  M.  N. ,  on  or  about  the  day  of  , 
19  ,  was  not  made  honestly  or  in  good  faith,  but  was 
made  solely  for  the  purpose  of  hindering  and  delaying  the 
creditors  of  the  said  M.  N.  in  the  collection  of  their  just 
debts  and  demands  against  said  M.  N.,  and  for  the  pur- 
pose of  defrauding  the  creditors  of  said  M.  N.  of  their 
demands  against  him. 


10  This  is  the  form  in  Campbell  v.  fraud,  as  in  a  complaint  in  an  action 

Woodworth,  24  N.  Y.  304.  to'set  aside  such  an  assignment.    See 

It  may  be  necessary  to  set  forth  the  chapter  of  complaints  in  Creditors' 

grounds  relied  on   to  establish  the  Suits. 
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2181.  Return  of  Debtor  after  Escape. 

I.  That  the  said  N.  M.  [the  prisoner]  wrongfully,  and  with- 
out the  privity  or  consent  of  the  defendant,11  escaped  from 
his  custody; 

II.  That  before  the  commencement  of  this  action,  to  wit, 
on  the  day  of  ,  19  ,  the  said  M.  voluntar- 
ily returned  into  the  defendant's  custody  [or,  upon  fresh 
pursuit,  the  defendant  retook  said  M.  into  his  custody], 
where  he  ever  since  has  remained,  and  now  remains,  by 
virtue  of  the  process  mentioned  in  the  complaint. 

2182.  That  Plaintiff  Induced  the  Escape.12 

Defendant  denies  that  the  escape  of  M.  N.,  as  alleged  in 
the  complaint,  occurred  with  the  consent  of  defendant,  and 
alleges  that  the  said  pretended  escape  was  with  the  full 
knowledge  and  consent  of  plaintiff  and  for  the  sole  and  only 
purpose  of  creating  a  cause  of  action  against  this  defendant 
by  which  plaintiff  might  collect  the  judgment  referred  to  in 
the  complaint. 

11  It  is  only  a  negligent  escape  that  court.  The  defense  that  the^  judg- 
is  purged  by  the  debtor's  return;  if  ment  debtor  would  have  voluntarily 
the  escape  was  with  the  sheriff's  as-  returned  into  custody  prior  to  the 
sent,  a  return  has  no  effect.  Cortes  commencement  of  the  action,  had  he 
v.  Dailey,  21  App.  Div.  1,  47  N.  Y.  not  been  prevented  by  the  fraudulent 
Supp.  454.  act  of  the  plaintiff,  must  be  specially 

12  Adapted  from  Berry  v.  Rowley,  pleaded.  Richtmeyer  v.  Remsen,  38 
11  App.  Div.  396,  42  N.  Y.  Supp.  368,  N.  Y.  206. 

corrected  to  meet  the  criticism  of  the 


CHAPTER  LXXXIV 

DEFENSES  IN  ACTIONS  FOR  NEGLIGENCE  AND  NUISANCE 

I.  Negligence.  page 

2183.  Specific  denial  of  defendant's  negligence 2496 

2184.  Specific  denial  of  ownership,  etc 2496 

2185.  That  defendant's  liability  was  under  the  Federal  Employers' 

Liability  Act 2497 

2186.  To  action  based  on  Federal  Employers'  Liability  Act;  deny- 

ing application  of  act,  and  setting  up  State  Workmen's 
Compensation  Law • 2497 

2187.  That  plaintiff's  action  is  barred  by  Workmen's  Compensa- 

tion Law 2498 

2188.  That  plaintiff  has  secured  an  award  under  the  Workmen's 

Compensation  Law 2499 

2189.  Plaintiff's  contributory  negligence 2500 

2190.  Negligence  of  a  fellow  servant 2501 

2191.  That  injury  was  caused  by  obvious  risk,  which  plaintiff  as- 

sumed     2501 

2192.  The  same,  another  form 2502 

2193.  Assumption  of  risk;  in  consideration  of  free  passage,  or  re- 

duced fare 2502 

2194.  The  same,  by  one  receiving  free  carriage  while  in  charge  of 

transportation  of  animals 2503 

2195.  Agreement  that  defendant  shall  not  be  liable  for  damages 

from  use  of  equipment,  after  approval 2504 

2196.  Release  of  defendant  by  voluntary  acceptance  of  benefits 

from  relief  fund 2504 

2197.  Failure  to  present  claim  for  damages  within  time  limited  by 

agreement 2505 

2198.  Statute  of  limitations  in  action  for  causing  death 2505 

2199.  That  injured  person  settled  claim  or  recovered  judgment  for 

injury  which  subsequently  caused  his  death  and  for  which 
action  is  brought 2505 

II.  Nuisance. 

2200.  Denial  of  plaintiff's  title 2506 

2201.  Denial  of  nuisance 2506 

2202.  The  same,  where  defendant  is  charged  as  a  continuer 2506  • 

2203.  The  same,  where  the  nuisance  is  alleged  to  arise  from  opera- 

tion of  plant 2507 
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2204.  That  an  injunction  against  defendant's  operation  will  result 

in  great  public  inconvenience 2507 

2205.  That  pollution  of  stream  is  contributed  to  by  others  than  de- 

fendant   2508 

2206.  Prescriptive  right  to  use  water 2508 

2207.  Abandonment  of  easement 2509 

2208.  By  owner  of  premises,  setting  up  a  license  to  maintain  what 

would  otherwise  be  an  unlawful  structure 2509 

2209.  The  same;  also,  that  premises  were  leased,  and  that  plain- 

tiff's injury  was  caused  by  act  of  stranger 2510 

I.  NEGLIGENCE 

2183.  Specific  Denial  of  Defendant's  Negligence.1 

Defendant  denies  that  the  defendant  or  his  servants  did 
not  use  due  care  [about  the  construction  of  the  said  building, 
or,  in  repairing  said  street,  or,  replacing  the  pavement 
thereof,  or,  in  guarding  the  said  excavation  with  proper 
bulwarks,  or,  in  putting  up  lights  during  the  nighttime,  or 
otherwise,  according  to  the  allegations  in  the  complaint],  or 
that  said  injury  was  caused  by  negligence  of  the  defendant 
or  his  servants. 

2184.  Specific  Denial  of  Ownership,  etc. 

Defendant  denies  that  at  the  time  of  the  injury  alleged  in 

1 A  denial  of  an  allegation  that  de-  70  N.  Y.  Supp.  1094;  McDonnell 
fendant's  negligence  caused  the  in-  v.  Buffum,  31  How.  Pr.  (N.  Y.)  154; 
jury  admits  evidence  of  defendant's  Fernbach  v.  City  of  Waterloo,  76 
acts  of  caution  and  prudence.  Stevens  Iowa,  598,  34  N.  W.  Rep.  610;  Mc- 
v.  Lafayette,  etc.,  R.  Co.,  99  Ind.  392;  Quade  v.  Chicago,  etc.,  R.  Co.,  68 
Kendig  ».  Overhulser,  58  Iowa,  195.  Wis.  616;  St.  Anthony  Falls  Water 
Also,  that  a  third  person's  negligence  Power  Co.  v.  Eastman,  20  Minn.  277; 
or  willful  act  may  have  caused  the  in-  contra,  in  Missouri,  Schlereth  v.  Mis- 
jury.  Ireland  v.  Cinn.,  etc.,  R.  Co.,  souri  Pac.  R.  Co.,  96  Mo.  509,  10  S. 
79  Mich.  163,  44  N.  W.  Rep.  426;  W.  Rep.  66.  Also  that  a  foreign  stat- 
Hoffman  v.  Gordon,  15  Ohio  St.  211.  ute  exists  which  prevents  liability  at- 
Also,  (unless  this  rule  has  been  ex-  taching.  Nauyalis  v.  PhiL  &c.  Co., 
pressly  changed  by  statutes,  to  which  170  App.  Div.  500,  156  N.  Y.  Supp. 
references  are  made  in  Form  2189)  357. 

that    plaintiff's    contributory    negli-  See,  also,  Abb.   Brief   on    PI.,  2d 

gence  may  have  caused  it.    Bogardus  ed.,  p.  1516,  and  cases  cited. 
v.  Met.  St.  Ry.  Co.,  62  App.  Div.  376, 


Negligence  2497 

the  complaint  the  defendant  [was  the  owner,  or]  had  the 
possession  or  control,  of  the  premises  in  which  said  hold 
or  hatchway  was  [or,  of  the  automobile  which  caused  the 
alleged  injury].2 

2185.  That  Defendant's  Liability  was  under  Federal  Em- 
ployers' Liability  Act.3 

That  the  defendant  was  at  the  times  mentioned  in  the 
complaint  engaged  as  a  common  carrier  in  interstate  com- 
merce, and  plaintiff  was  at  the  time  of  the  receipt  by  him  of 
the  alleged  injuries  set  forth  in  the  complaint  employed  by 
defendant  in  such  interstate  commerce. 

That  plaintiff  has  no  remedy  under  [the  common  law — 
or,  if  the  action  is  attempted  to  be  based  upon  some  state  statute, 
under  any  statute  of  this  State].4 

2186.  To  Action  Based  on  Federal  Employers'  Liability 
Act;  Denying  Application  of  Act,  and  Setting  up  State 
Workmen's  Compensation  Law. 

Defendant  denies  that  at  the  time  plaintiff  [or,  said  de- 
ceased] received  the  injury  alleged  in  the  complaint  herein; 
he  was  engaged  in  interstate  commerce,  and  alleges  that 
his  work  at  such  time  consisted  of  [state  character  of  work], 
and  that  he  was  engaged  in  one  of  the  occupations  enumer- 


2  A  further  allegation  of  the  leas-  ruling  in  Toledo  &c.  R.  Co.  v.  Slavin, 
ing  to  a  tenant  of  the  premises  is  sur-  236  IT.  S.  454),  that  if  the  defendant 
plusage,  and  defendant  may  not  be  intends  to  make  a  claim  that  the  ac- 
required  to  give  a  bill  of  particulars  tion  may  only  be  brought  under  the 
of  the  lease.  Nickel  v.  Ayer,  141  App.  federal  statute,  it  should  give  warn- 
Div.  576, 126  N.  Y.  Supp.  321.  ing  by  pleading  the  facts  as  a  defense 

3  It  is  suggested  in  Tyndall  v.  N.  so  as  to  prevent  surprise. 

Y.  Central  &c.  R.  Co.,  213  N.  Y.  691,  4  This  defense  should  be  addressed 

and  held  in  Bitondo  v.  N.  Y.  Central  to  the  cause  of  action  based  on  the 

&c.  R.  Co.,  163  App.  Div.  823,  174  common  law,  or  state   statute,  or  if 

N.  Y.  Supp.  179,  and  Del  Mondo  v.  the  facts  are  commingled  into  the 

D.  L.  &  W.  R.  Co.,  167  App.  Div.  count,  as  a  partial  defense  and  to  so 

959  (contra,  Chroschiel  v.  N.  Y.  Cent-  much  as  attempts  to  set  forth  an  ac- 

ral  R.  Co.,  174  App.  Div.  175,  159  N.  ticn  under  the  common  law  or  under 

Y.  Supp.  924,  citing  and  following  a  a  state  statute. 
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ated  in  §  2  of  the  New  York  Workmen's  Compensation  Law. 
[Continue  as  in  Form  2187.] 

2187.  That  Plaintiff's  Action  is  Barred  by  the  Workmen's 
Compensation  Law.5 
That  at  all  the  times  mentioned  in  the  complaint  herein, 
defendant  conducted  the  business  of  [state],  and  that  plain- 
tiff, [or,  plaintiff's  intestate],  at  the  time  of  his  alleged  in- 
jury, was  engaged  in  defendant's  employment  in  one  of  the 
occupations  enumerated  in  section  two  of  the  New  York 
Workmen's  Compensation  Law,  viz.  [state];  that  defendant 
prior  to  the  time  of  said  alleged  injury  had  duly  complied 
with  the  provisions  of  said  Workmen's  Compensation  Law 
for  securing  payment  of  compensation  to  any  and  all  of  his 
[or,  its]  employees  who  might  sustain  injury,  and  their  de- 
pendents [may  properly  state  particular  method  followed  in 
securing  the  compensation,  as — by  insuring  and  keeping  in- 
sured the  payment  of  such  compensation  in  the  state  fund— 
or,  with  the  Company,  which  is  a  stock  corporation 

duly  authorized  to  transact  the  business  of  workmen's 
•compensation  insurance  in  this  State,  and  had  duly  and 
upon  obtaining  such  insurance  forthwith  filed  with  the 
Workmen's  Compensation  Commission  a  notice  specifying 
the  name  of  such  corporation  together  with  all  such  informa- 
tion regarding  the  policies  as  said  Commission  required — or, 
by  furnishing  satisfactory  proof  to  the  Workmen's  Compen- 
sation Commission  of  his  financial  ability  to  pay  such  com- 
pensation for  himself]. 

6  Unavailable  if  the  complaint  al-  v.  Agar  Man.  Co.,  90  Misc.  457,  153 

leges  or  shows  that  defendant  is  a  N.  Y.  Supp.  369. 
common  carrier  by  railroad  and  en-  The  courts  of  this  State  recognize 

gaged  in  interstate  commerce,   and  and  give  effect  to  the  compensation 

that  plaintiff  was  employed  by  it  in  laws  of  other  States  and  countries, 

such  commerce,  unless  coupled  with  See   Schweitzer   v.    Hamburgh   Am. 

the  denials   in   Form   2186.     N.  Y.  Line,  78  Misc.  448,  138  N.  Y.  Supp. 

C.  &c.  R.  Co.  u.  Winfield,  244  U.  S.  944,  aff'd  149  App.  Div.  900;  Alban- 

147,  reversing  216  N.  Y.  284.  ese  v.  Stewart,  78  Misc.  581,  138  N. 

This  defense  is  not  demurrable  be-  Y.  Supp.  942. 
cause  plaintiff  is  an  infant.    Herkey 
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2188.  That  Plaintiff  has  Secured  an  Award  under  the 
Workmen's  Compensation  Law.6 

That  plaintiff  heretofore  and  on  or  about  the 
day  of  ,  W    ,  in  accordance  with  the  provisions 

of  the  New  York  Workmen's  Compensation  Law,  gave 
notice  to  defendant  and  to  the  Workmen's  Compensation 
Commission  of  the  alleged  injury  referred  to  in  the  complaint 
herein,  and  thereafter  duly  presented  to  said  Commission 
his  claim  for  compensation  therefor  under  the  provisions 
of  said  Law;  that  thereafter,  and  after  a  hearing  duly  had 
thereon,  and  on  or  about  the  day  of  ,  19    , 

[the  Commission  duly  decided  that  the  injury  had  been 
received  by  plaintiff  when  he  was  not  employed  in  inter- 
state commerce,  and] 7  an  award  was  duly  and  properly  made 
by  said  Commission  to  plaintiff  of  compensation  under 
said  statute  for  his  said  alleged  injuries,  and  that  defendant 
stands  ready  and  willing  and  has  offered  to  plaintiff  to  pay 
the  same.8 


6  Adapted  from  Corico  v.  Smith, 
178  App.  Div.  33,  164  N.  Y.  Supp. 
190;  the  court's  holding  that  the  de- 
fense constituted  a  bar  to  an  action 
for  negligence  founded  on  the  Fed- 
eral Employers'  Liability  Act  if  no 
negligence  was  shown,  although  the 
claimant  was  employed  in  interstate 
commerce,  is  superseded  by  the  hold- 
ing of  the  U.  S.  Supreme  Court  in 
N.  Y.  C.  &c.  R.  Co.  v.  Winfield,  244 
U.  S.  147.  The  fact  that  the  Com- 
mission determined  that  plaintiff's 
claim  was  not  founded  on  an  acci- 
dent, and  that  it  was  disallowed,  is 
not  a  bar  to  an  action.  Naud  w.»King 
Sewing  Machine  Co.,  178  App.  Div. 
31,  164  N.  Y.  Supp.  200. 

If  plaintiff  has  received  the  award 
from  the  Commission,  a  person  other 
than  the  employer  may  interpose  the 
above  answer,  changing  the  last 
allegation  to  show  actual  receipt  of 


the  award.  Miller  v.  N.  Y.  Railways 
Co.,  171  App.  Div.  316,  157  N.  Y. 
Supp.  200. 

7  If  plaintiff  is  suing  under  the 
Federal  Employers'  Liability  Act, 
the  jurisdiction  of  the  Commission 
depends  upon  the  fact  that  the  injury 
was  not  received  during  employment 
in  interstate  commerce.  N.  Y.  C.  &c. 
R.  Co.  v.  Winfield,  244  U.  S.  147; 
Matter  of  Saxon  v.  Erie  R.  Co.,  221 
N,  Y.  179. 

While  an  allegation  that  the  award 
was  duly  made  will  prevent  a  success- 
ful demurrer  to  the  answer  (Corico 
v.  Smith,  supra),  it  may  be  necessary 
at  the  trial  to  affirmatively  show  the 
raising  and  disposition  of  this  issue 
by  the  Commission. 

8  Plaintiff  may  be  properly  re- 
quired to  serve  a  reply  to  this  defense. 
Joyce  v.  Eastman  Kodak  Co.,  99 
Misc.  361,  163  N.  Y.  Supp.  623. 
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2189.  Plaintiff's  Contributory  Negligence.9 

[Sustained  in  Robinson  v.  Ocean  Steamship  Co.,  162 
App.  Div.  169, 147  N.  Y.  Supp.  310.]  10 

[As  a  partial  defense:]  " 

Defendant  alleges,  upon  information  and  belief,  that  any 
injuries  sustained  or  suffered  by  the  plaintiff,  [or,  by  plain- 
tiff's intestate],  at  the  time  and  place,  or  on  the  occasion 
mentioned  in  the  complaint,  were  caused,  in  whole  or  in 


9  Unless  changed  by  statute,  the 
rule  in  New  York  is  that  freedom 
from  contributory  negligence  is  an 
essential  element  in  plaintiffs'  case 
(Fitzgerald  v.  Newton  Falls  Paper 
Co.,  204  N.  Y.  184),  and  that  this  de- 
fense is  admissible  under  a  denial  of 
defendant's  negligence.  See  cases 
i'ited  in  note  1,  supra.  But  the 
court  will  not  strike  out  this  alle- 
gation, even  though  in  New  York 
it  be  conceded  that  such  defense  is 
admissible  under  a  denial  and  the  af- 
firmative allegation  be  unnecessary. 
Bogardus  v.  Met.  St.  Ry.  Co.,  62 
App.  Div.  376,  70  N.  Y.  Supp. 
1094. 

By  L.  1913,  c.  228,  adding  §  841b 
to  the  Code,  contributory  negligence 
is  made  a  defense  to  be  pleaded  and 
proven  by  the  defendant  in  an  action 
to  recover  damages  for  causing  death; 
this  amendment  involves  only  a 
change  of  procedure  relating  to  ev- 
idence and  the  order  of  proof.  Sack- 
heim  v.  Pigueron,  215  N.  Y.  62. 

The  N.  Y.  Labor  Law,  §202a 
(added  in  1910)  provides  that  on  the 
trial  of  any  action  by  an  employee  or 
his  personal  representative  for  the 
employer's  negligence  connected  with 
the  employment,  contributory  negli- 
gence must  be  pleaded  and  proved  by 
the  employer.  The  section  is  not  re- 
stricted in  its  application  to  actions 
.under  the  Employers'  Liability  Act. 
Hall  v.  N.  Y.  Tel.  Co.,  220  N.  Y.  299. 


It  has  effected  a  complete  change  in 
the  law  as  theretofore  existing.  Rob- 
inson v.  Ocean  SS.  Co.,  162  App.  Div. 
169,  147  N.  Y.  Supp.  310;  Seyford  v. 
So.  Pac.  R.  Co.,  216  N.  Y.  613. 

It  is  held  that  a  violation  of  a 
statute  does  not  create  an  absolute 
liability  unaffected  by  contributory 
negligence,  even  if  enacted  for  the 
protection  of  minors.  See  Karpeles 
v.  Heine,  180  App.  Div.  375. 

10  The  court  held  that  it  was  unnec- 
essary to  specifically  allege  the  facts 
constituting  the  contributory  negli- 
gence. 

The  court  may  ini  ts  discretion 
order  a  bill  of  particulars.  Havholm 
v.  Whale  Creek  Iron  Works,  159  App. 
Div.  578,  144  N.  Y.  Supp.  833;  Ith- 
aca Trust  Co.  v.  Driseoll  Bros.  &  Co., 
163  App.  Div.  54,  148  N.  Y.  Supp. 
775;  contra,  Griffin  v.  Cunard  Steam- 
ship Co.,  159  App.  Div.  454,  144 
N.  Y.  Supp.  517.  Such  particulars 
should  be  ordered  in  a  case  where  the 
injury  resulted  in  death.  Szymanski 
v.  Contact  Process  Co  ,  82  Misc.  47, 
143  N.  Y.  Supp.  604. 

11  In  an  action  under  the  Federal 
Employers*  Liability  Act,  this  is  not 
a  complete  defense,  but  the  jury  may 
apportion  the  damage  caused  by  the 
injury  if  plaintiff  and  defendant  were 
both  negligent.  Scarlett  v.  D.,  L.  & 
W.  R.  Co.,  222  N.  Y.  155;  Seaboard 
Air  Line  Ry.  v.  Tilghman,  237  U.  S. 
499. 
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part,  or  were  contributed  to,  by  the  negligence  and  want  of 
care  of  the  plaintiff  for,  said  intestate],  and  not  by  any  neg- 
ligence or  fault  or  want  of  care  on  the  part  of  defendant. 

2190.  Negligence  of  a  Fellow  Servant.12 

Defendant  alleges  on  its  information  and  belief  that  if  any 
negligence  or  fault  or  want  of  care  [other  than  that  of  plain- 
tiff himself — or,  of  the  said  M.  N.,  deceased,]  caused  or 
contributed  to  cause  the  injuries  alleged  in  the  complaint, 
it  was  the  negligence,  or  fault  or  want  of  care  of  a  competent 
fellow  servant  or  fellow  servants  13  of  plaintiff  [or,  of  said 
M.  N.,  deceased,]  in  the  employment  of  the  defendant,  and 
said  injuries  were  not  caused  by  any  negligence  or  want  of 
care  on  the  part  of  defendant. 

9 

2191.  That  Injury  was  Caused  by  an  Obvious  Risk  which 
Defendant  Assumed.14 

That  plaintiff  had  full  knowledge  of  the  methods  used  by 

12  This  defense  when  available  to  a  be  ordered  should  depend  upon  the 
defendant  employer  does  not  seem  to  particular  circumstances.  See  Fer- 
necessitate  an  affirmative  plea,  but  net  v.  Stewart  &  Co.,  163  App.  Div. 
to  be  involved  in  a  denial  on  his  part  112,  148  N.  Y.  Supp.  646;  Griffin  v. 
that  his  own  negligence  caused  the  Cunard  Steamship  Co.,  159  App. 
injury.  See  note  to  Form  2189;  Div.  453,  144  N.  Y.  Supp.  517. 
Shaw  v.  Feltman,  121  App.  Div.  597,  14  This  defense  should  be  pleaded; 
106  N.  Y.  Supp.  1043.  the  burden  of  proof  is  on  the  defend- 

The  negligence  of  a  co-employee  is  ant.    Dowd  v.  N.  Y.,  Ont.  &  W.  Ry. 

not  a  defense  to  an  action  based  on  Co.,  170  N.  Y.  459;  Sha"w  v.  Feltman, 

the  Federal  Employers'  Liability  Act.  121  App.  Div.  597,"  106  N.  Y.  Supp. 

Chesp.  &  Ohio  Ry.  Co:  v.  De  Atley,  1043. 

241  U.  S.  310;  Scarlett  v.  D.,  L.  &  W.  Nevertheless,  if  plaintiff  on  his  af- 

R.  Co.,  222  N.  Y.  155.                 .  Urinative    case    introduces    evidence 

It  is  not  a  defense  to  an  action  establishing  the  assumption  of  risk, 

under  N.  Y.  Labor  Law,  §  18,  for  the  defense  is  available,  although  not 

furnishing  an  unsafe  scaffold.     Jef-  pleaded.     Ehrenfried  v.  Lackawanna 

frey  v.  Miller,  222  N.  Y.  135.  Steel  Co.,  89  App.  Div.  130,  85  N. 

13  This  general  allegation  is  sum-  Y.  Supp.  57,  aff'd  180  N.  Y.  515  (in 
cient  without  specifying  the  particu-  which  case  two  of  the  justices  were 
lar  acts  of  negligence.  See  Robinson  of  opinion  that  the  defense  should  be 
v.  Ocean  Steamship  Co.,  162  App.  available  under  a  general  denial). 
Div.  169,  147  N.  Y.  Supp.  310.  The  court  has  discretionary  power 
Whether  a  bill  of  particulars  should  to  require  a  bill  of  particulars.    Har- 
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defendant  in  its  work,  and  knew  the  dangers  thereof;  that 
the  injury  alleged  in  the  complaint  was  caused  by  an  ob- 
vious risk  of  the  defendant's  business  and  such  risk  was 
assumed  by  the  plaintiff. 

2192.  The  Same,  Another  Form. 

That  plaintiff's  employment  had  certain  risks  incident 
thereto,  which  were  obvious  and  well  known  to  plaintiff 
at  all  the  times  of  said  employment,  and  also  when  plaintiff 
first  entered  thereon,  and  that  said  risks  were  assumed  by 
the  plaintiff;  that  whatever  injuries  plaintiff  received  in 
said  employment,  and  which  are  complained  of  by  him 
herein,  arose  from  and  were  caused  by  said  risks,  all  of  which 
were  taken  and  assumed  by  plaintiff  at  the  time  he  entered 
upon  said  employment  and  during  the  continuance  thereof. 

2193.  Assumption  of  Risk  in  Consideration  of  Free  Pass- 
age, or  Reduced  Rate  of  Fare.15 

That  plaintiff  [or,  said  M.  N.,  deceased]  at  the  time  of 
the  receipt  by  him  of  the  injury  alleged  in  the  complaint, 
was  traveling  upon  defendant's  railroad  upon  a  pass  issued 
to  him  and  entitling  him  to  free  passage  thereon  [or,  upon 
a  so-called  (clerical)  ticket  which  had  been  obtained  by  him 

holm  v.  Whale  Creek  Iron  Works,  15  That  this  is  a  complete  defense 

159   App.  Div.  578,  144  N.  Y.  Supp.  to  injuries  resulting  from  defendant's 

833.  negligence,  and  not  from  its  willful 

See  next  form  for  another  prece-  and  wanton  misconduct,  see  Ander- 

dent.  son  v.  Erie  R.  Co.,  171  App.  Div.  687, 

It  is  now  generally  held  that  if  a  157  N.  Y.  Supp.  740,  and  many  cases 
statute  imposes  a  specific  duty  upon  therein  reviewed, 
an  employer  in  express  terms,  the  A  release  of  liability  or  assump- 
risks  occasioned  by  the  employer's  tion  of  risk  for  future  injuries  result- 
failure  to  comply  with  the  statute  ing  from  negligence,  given  by  the  em- 
are  not  assumed  by  the  employee  al-  ployee  to  the  employer,  is  void  as 
though  he  knows  of  the  failure.  against  public  policy.  Johnston  v. 
Christiensen  v.  Morse  &c.  Co.,  179  Fargo,  184  N.  Y.  379;  Kelly  v.  Cen- 
App.  Div.  825;  Rinando  v.  Weeks  &  tral  R.  R.  of  New  Jersey,  178  App. 
Son,  172  App.  Div.  319,  158  N.  Y.  Div.  685,  165  N.  Y.  Supp.  862;  Gill 
Supp.  365;  Fitzwater  v.  Warren,  206  v.  Erie  R.  Co.,  151  App.  Div.'  131, 
N.  Y.  355.  135  N.  Y.  Supp.  355. 
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from  defendant  at  a  reduced  rate  of  fare];  that  in  considera- 
tion thereof  plaintiff  [or,  said  M.  N.]  had  agreed  to  assume 
all  risk  of  accident  and  damage  to  his  person  and  prop- 
erty whether  caused  by  the  negligence  of  defendant,  or  its 
agents,  or  employees,  or  otherwise. 

2194.  The  Same,  by  One  Receiving  Free  Carriage  in  Con- 
nection with  Transportation  of  Animals.16 
That  at  the  time  the  plaintiff  claims  to  have  received  the 
personal  injuries  alleged  in  the  complaint  he  was  riding 
free  of  charge  in  a  freight'  car  as  a  caretaker  of  certain 
horses,  and  pursuant  to  his  desire  to  so  travel,  and  that 
plaintiff  had  previously  entered  into  the  following  written 
agreement  with  the  defendant  who  was  engaged  to  trans- 
port the  horses: 

Release  for  Man  or  Men  in  Charge. 

"In  consideration  of  the  carriage  of  the  undersigned  upon 
a  freight  train  of  the  carrier  or  carriers  named  in  the  within 
contract  without  charge,  other  than  the  sum  paid  for  the 
carriage  upon  said  freight  train  of  the  live  stock  mentioned 
in  said  contract,  of  which  live  stock  he  is  in  charge,  the  under- 
signed does  hereby  voluntarily  assume  all  risk  of  accidents 
or  damage  to  his  person  or  property  and  does  hereby  release 
and  discharge  the  said  carrier  or  carriers  from  every  and  all 
claims,  liabilities,  and  demands  of  every  kind,  nature  and 
description  for  or  on  account  of  any  personal  injury  or  dam- 
age of  any  kind  sustained  by  the  undersigned  so  in  charge 
of  said  stock,  whether  the  same  be  caused  by  the  negligence 
of  the  said  carrier  or  carriers  or  any  of  its  or  their  employees 
or  otherwise." 


16  Such  an  agreement  is  valid  in  in  New  York,  although  the  injury- 
New  York.  Hodge  v.  Rutland  R.  was  received  in  the  latter  State 
,  Co.,  112  App.  Div.  142,  97  N.  Y.  through  the  negligence  of  a  carrier 
Supp.  1107,  aff'd  194  N.  Y.  570.  named  in  the  agreement.  Fish  v. 
But  if  invalid  in  the  jurisdiction  D.,  L.  &  W.  R.  Co.,  211  N.  Y. 
where  made  it  will  not  be  enforced  374. 
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2195.  Agreement  that  Defendant  shall  not  be  Liable  for 
Damages  Reulting  from  Use  of  Equipment,  after  Ap- 
proval.17 

Defendant,  for  a  separate  defense,  alleges  that  the  placing 
of  electrical  apparatus  by  defendant  on  the  premises  oc- 
cupied by  plaintiff  and  referred  to  in  the  complaint,  and  all 
the  work  done  by  defendant  in  the  erection  of  said  equip- 
ment and  the  subsequent  furnishing  to  said  plaintiff  of  an 
electrical  current,  were  done  at  the  special  instance  of  said 
plaintiff,  and  upon  and  under  the  terms  of  a  certain  written 
agreement  hereto  annexed  and  marked  Exhibit  A,  and  made 
part  of  this  answer.  [The  contract  annexed  contained  the 
following  provision:  The  company  is  hereby  relieved  of  all 
claims  for  damages  resulting  from  the  electrical  wiring  and 
use  of  the  electrical  current,  when  the  wiring  and  equipment 
upon  the  premises  of  the  consumer  shall  have  been  approved 
by  the  New  York  board  of  fire  underwriters.] 

That  immediately  after  the  installation  of  said  electrical 
equipment,  and  long  before  the  alleged  loss  and  damage 
complained  of,  the  New  York  board  of  fire  underwriters  did 
duly  approve  the  said  wiring  and  electrical  equipment  upon 
the  premises  of  the  said  plaintiff,  and  duly  gave  a  written 
certificate  of  such  approval,  of  all  of  which  the  said  plaintiff 
had  due  notice. 

2196.  Release  of  Defendant  through  Voluntary  Accept- 
ance of  Payments  from  Relief  Fund.18 

Defendant  alleges  that  at  the  times  mentioned  in  the 
complaint  and  for  many  years  prior  thereto  it  maintained 
a  relief  fund  for  its  employees;  that  membership  therein 
was  voluntary,  and  any  employee  might  become  a  member 
thereof  by  paying  thereto  monthly  a  proportion  of  his 


17  Adapted  from  Dechert  v.  Munic-  ls  From   Colaizzi   v.   Pa.    R.    Co., 

ipal  Electric  Light  Co.,  84  Hun,  575,  208  N.  Y.  275,  where  the  validity  of 

65  N.  Y.  State  Rep.  849,  32  N.  Y.  the  agreement  was  upheld. 
Supp.  727. 
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wages;  that  plaintiff  was  a  member  thereof  at  the  time  of  his 
said  injury. 

That  plaintiff  agreed  as  a  condition  of  and  as  a  part  of  the 
terms  of  membership  in  said  Relief  Fund,  that  the  accept- 
ance of  benefits  therefrom  for  injury  shall  operate  as  a  re- 
lease of  all  claims  for  damages  against  defendant ;  that  after  the 
receipt  of  the  injuries  alleged  in  the  complaint  plaintiff  elected 
to  and  did  receive  and  accept  benefits  from  said  Relief  Fund. 

2197.  Failure  to  Present  Claim  for  Damages  to  Goods 
"Within  Time  Limited  by  Agreement.19 

[See  Form  2169.] 

2198.  Statute  of  Limitations;  Action  for  Causing  Death. 

That  this  action  was  not  commenced  by  said  [deceased] 
within  three  years  after  the  cause  of  action  for  the  personal 
injury  to  him  set  forth  in  the  complaint  accrued  to  him, 20  [or, 
within  two  years  after  the  death  of  M.  N.,  as  alleged  in  the 
complaint — or  within  one  year  after  the  cause  of  action  set 
forth  in  the  complaint  accrued].21 

2199.  That  Injured  Person  Settled  Claim,  or  Recovered 
Judgment,  for  Injury  which  Subsequently  Caused  his 
Death. 

That  after  the  alleged  injury  to  said  M.  N.,  as  set  forth 

19  Waived  unless  pleaded,  if  the  ac-  ticular  limitation  (provided  by  L. 
tion  is  in  negligence.  Richardson  v.  1886,  c.  572),  is  suspended  by  the  in- 
New  York  Central  &c.  R.  Co.,  122  fancy  of  the  next  of  kin.  Conway  v< 
App.  Div.  120,  106  N.  Y.  Supp.  702.  City  of  N.  Y.,   139  App.   Div.  446, 

20  Failure  on  the   part  of  the  in-  124  N.  Y.  Supp.  660. 

jured  person  to  bring  his  action  '  Limitations  of  actions  for  personal 
within  three  years  after  the  injury  injuries  against  municipalities  are  to 
bars  a  subsequent  action  by  the  rep-  be  found  in  their  charters,  or  under 
resentative  under  N.  Y.  Code  Civ.  general  laws,  which  should  be  con- 
Pro.,  §  1902.  Kelliher  v.  N.  Y.  Cen-  suited, 
tral  &c.  R.  Co.,  212  N.  Y.  207.  An  action  for  negligently  causing 

21  When  the  action  is  brought  death  is  an  "action  for  personal  in- 
against  the  City  of  New  York,  it  juries  for  negligence,"  within  the  pro- 
must  be  commenced  within  one  year  visions  of  such  statutes.  Titman  v. 
after  the  representative  has  been  ap-  Mayor,  57  Hun,  469,  10  N.  Y.  Supp. 
pointed.      The  running  of  this  par-  689,  aff'd  125  N.  Y.  729. 


2506  Abbott's  Forms  of  Pleading 

in  the  complaint  herein,  and  on  or  about  the  day  of 

,  19    ,  said  M.  N.,  for  and  in  consideration  of 
dollars  then  and  there  paid  to  him  by  defendant, 
settled  with  the  defendant  for  any  and  all  claim  for  damages 
whatsoever  arising  by  reason  of  such  injury,  and  duly  re- 
leased defendant  from  all  liability  therefor.22 

[Or  in  case  of  judgment  recovered:]  That  on  or  about  the 
day  of  ,  19    ,  said  M.  N.,  mentioned  in 

the  complaint  herein,  commenced  an  action  against  this  de- 
fendant in  the  court,  for  the  recovery  of  damages 
for  the  injury  to  him  set  forth  in  the  complaint  herein;  that 
such  proceedings  were  thereafter  duly  had  in  said  action 
that  on  the  day  of  ,  19  ,  said  M.  N.  re- 
covered judgment  for  dollars  for  his  said  damages, 
which  judgment  defendant  thereafter  paid.23 

n.  NUISANCE 

2200.  Specific  Denial  of  Plaintiff's  Title. 

Defendant  denies  that  the  plaintiff  was,  at  the  times  men- 
tioned in  the  complaint,  or  is,  the  owner  of  [or,  possessed  of, 
or,  the  occupant  of]  the  premises  described  in  the  complaint. 

2201.  Specific  Denial  of  Nuisance. 

Defendant  denies  that  the  defendant's  premises  have 
been  used  as  a  [slaughter  house — or  other  offensive  business 
charged — or  otherwise  deny  the  facts  alleged  as  constituting 
the  nuisance],  as  alleged  in  the  complaint. 

2202.  The  Same,  where  Defendant  is  Alleged  to  be  the 
Continuer. 

Defendant  denies  that  he  has  ever  maintained  or  continued 


22  This  settlement  by  an  injured  23  The  recovery  and  collection  of  a 

person  will  bar  a  subsequent  action  judgment  by  the  injured  person  is  a 

by   his   personal   representative   for  bar  to  this  action  by  the  representa- 

causing  his  death.     Dibble  v.  N.  Y.  tive.     See  Littlewood  v.  Mayor,  89 

&  E.  R.  Co.,  25  Barb.  (N.  Y.)  183.  N.  Y.  24. 
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a  [slaughter  house]  upon  his  premises,  as  is  alleged  in  the 
complaint  [and  denies  that  plaintiff  has  ever  notified  de- 
fendant that  he  claimed  that  any  such  nuisance  existed,  or 
has  ever  demanded  the  abatement  of  any  such  nuisance.]24 

2203.  The  Same,  where  the  Nuisance  is  Alleged  to  Arise 
from  Operation. 

Defendant  denies  that  the  operation  of  its  said  [factory, 
causes  or  has  heretofore  caused  a  loud  or  offensive  noise — 
or,  a  vibration  or  shaking  of  plaintiff's  dwelling — or  otherwise 
deny  the  specific  charge  made],  as  is  alleged  in  the  com- 
plaint, and  alleges  that  the  operations  conducted  by  de- 
fendant are  those  naturally  and  usually  incident  to  the  main- 
tenance and  operation  of  a  [factory  for  the  making  of — state]. 

2204.  That  an  Injunction  against  Defendant's  Operation 
Will  Result  in  Great  Public  Inconvenience.25 

[Sustained  in  Raymond  v.  Transit  Devel.  Co.,  65  Misc.  70, 
119  N.  Y.  Supp.  655.]  26 

[For  a  separate  and  partial  defense :] 

That  defendant  in  the  operation  of  its  said  electric  plant 
supplies  electrical  power  for  the  operation  of  [various  sur- 
face trolley  and  elevated  railroads  in  the  Borough  of  Brook- 
lyn]; that  defendant  complies  with  all  municipal  ordinances 
regulating  its  operation,  and  uses  the  best  known  mechanical 
appliances  and  materials  and  at  all  times  exercises  great 
care  in  the  operation  of  its  said  plant. 

That  defendant  is  and  will  be  unable  to  operate  its  said 
plant  in  any  other  manner  than  as  at  present  operated; 
that  its  operations  are  only  those  naturally  and  usually 
incident  to  the  maintainance  and  operation  of  a  plant  for 
the  generation  of  electric  power. 


24  See  note  to  Form  989.  supra.      See,    also,    note    to    Form 

25  Such  facts  are  properly  pleaded  2205. 

as  an  affirmative  and  partial  defense.  26  Affirmed  on  opinion  below  in  134 

Raymond    v.    Transit    Devel.    Co.,  App.  Div.  981. 
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2205.  That  Pollution  of  Stream  is  Contributed  to  by  Others 
than  Defendant. 

[Sustained  in  Whalen  v.  Union  Bag  &  Paper  Co.,  130  App. 
Div.  313,  114  N.  Y.  Supp.  220,  1  Civ.  Pro.  (N.  S.)  32.] 

For  a  further  and  separate  defense,  but  only  as  a  partial 
defense  to  the  complaint  and  in  mitigation  of  the  alleged 
damages  therein  claimed,  defendant  alleges  that  for  more 
than  [fifty]  years  prior  to  the  commencement  of  this  action 
many  pulp  and  paper  mills,  including  those  of  defendant 
referred  to  in  the  complaint,  have  been  operated  along  the 
said  stream  above  the  property  of  plaintiff,  and  that  during 
all  such  period  said  stream  has  been  used  as  a  common 
drainage  for  said  mills,  and  that  by  reason  of  the  operation 
thereof  the  water  of  said  stream  has  during  all  said  period 
been  polluted,  and  has  been  rendered  unfit  for  use  for  do- 
mestic purposes.27 

2206.  Prescriptive  Right  to  use  Water.28 

That  the  defendant  at  the  times  alleged  in  the  complaint 
was  possessed  of  a  mill,  the  occupiers  whereof  for  more  than 
twenty  years  continuously  before  the  commencement  of 
of  this  action  exercised  and  enjoyed  as  of  right,  and  without 
interruption,  the  right  of  diverting  and  using  the  water  of 
the  said  river  for  the  operation  of  the  said  mill  in  the  same 
manner  and  to  the  same  extent  as  now  diverted  and  used; 
that  the  diversion  of  water  alleged  in  the  complaint  (if  any 


27  Held,  that  these  allegations  suffi-  the  form  of  judgment  which  should 
ciently  disclosed  a  partial  defense  to  be  rendered  against  him. 
plaintiff's  claim  for  pecuniary  dam-  See,  also,  Form  2204,  for  a  partial 
ages;  also  that  it  had  a  bearing  on  the  defense  disclosing  facts  which  will 
question  of  the  nature  of  the  equi-  bear  on  the  matter  of  the  relative  in- 
table  relief  which  should  be  granted  jury  which  would  be  suffered  if  an  in- 
to plaintiff.  The  court  considered  junction  were  granted  or  withheld, 
that  in  an  equity  action  it  is  proper  a  A  denial  that  the  defendant 
for  the  defendant  to  allege,  by  way  "wrongfully  and  illegally"  diverted 
of  a  partial  defense,  the  facts-  upon  certain  water  is  a  negative  pregnant, 
which  he  would  rely  at  the  trial  in  and  operates  as  an  admission  of  the 
seeking    to    minimize   or    extenuate  act  of  diversion;so  held  in  Harris  v. 
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in  fact  existed)  was  a  proper  exercise  by  the  defendant  of 
the  said  right.29 

2207.  Abandonment  of  Easement.30 

That  plaintiff  has  abandoned  and  given  up  all  right  to 
the  easement  alleged  in  the  complaint  (if  ever  such  right 
existed  in  plaintiff) ;  that  heretofore  and  in  or  about  the  year 
19  ,  plaintiff  [here  allege  any  affirmative  act  which  shows  the 
purpose  to  abandon — or,  was  and  has  been  since  wholly 
prevented  by  defendant  from  in  any  way  exercising  said 
alleged  right — or,  in  case  plaintiff  asserts  a  prescriptive  right, 
ceased  to  use  or  exercise  and  has  not  at  any  time  since  exer- 
cised the  said  alleged  easement]. 

2208.  By  Owner  of  Premises;  Setting  up  a  License  to 
Maintain  what  would  Otherwise  be  an  Unlawful 
Structure.31 

That  the  [coal  hole]  described  in  the  complaint  was  erected 
and  placed  in  its  said  position  by  defendant  [or,  by  defend- 
ant's predecessor  in  title],  in  strict  accordance  with  a  license 
and  permission  duly  granted  by  the  municipal  authorities 
of  the  city  of  ,  who  were  duly  authorized  to  grant 

the  same;  that  the  same  was  so  constructed,  placed  and  se- 
cured in  the  most  skillful  and  secure  manner,  and  was  and 
is  of  the  same  construction  as  is  generally  used  for  such 

Shontz,    1    Mont.    212;    Toombs   v.  31  Adapted  from  Jennings  v.  Van 

Hornbuckle,  Id.  286.  Schaick,    108    N.    Y.    530.      Under 

29  See,  also,  Forms  2234  and  2235  Blake  v.  Meyer,  110  App.  Div.  734, 
for  other  precedents.  97   N.    Y.   Supp.   424;-  Holroyd   v. 

30  Adapted,  from  Heughes  v.  Gal-  Sheridan,  53  App.  Div.  14,  65  N.  Y. 
usha  Stove  Co.,  133  App.  Div.  814,  Supp.  442;  Clifford  v.  Dam,  81  N.  Y. 
118  N.  Y.  Supp.  109,  where  the  es-  52,  where  the  complaint  charges  the 
sential  elements  of  such  a  defense  unlawful  character  of  the  structure, 
are  discussed.  and  the  same  is  prima  facie  unlawful, 

For  defense  of  adverse  user  result-      a  license  to  maintain  it  is  an  affirma- 
ing  in  a  prescriptive  right  against      tive  defense,  and  cannot  be  shown 
plaintiff,  see  Forms  2206  and  2234;      a  general  denial. 
for  precedent  for  adverse  possession, 
see  Form  2219. 
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[coal  holes]  in  said  city;  that  at  the  times  mentioned  in  the 
complaint  said  [coal  hole]  was  in  such  secure  condition,  and 
that  this  defendant,  at  the  times  mentioned  in  the  complaint, 
had  no  notice,  information  or  knowledge  that  the  said  [coal 
hole]  was  in  any  respect  unsafe  or  insecure. 

2209.  By  Owner  of  Premises;  Setting  up  License,  that 
Premises  were  Leased,  and  that  Injury  was  Caused 
by  Act  of  Stranger,  of  which  Defendant  had  no  Notice 
or  Knowledge.32 

I.  Defendant  admits  that  he  is  the  owner  of  the  premises 
described  in  the  complaint,  but  alleges  that  at  the  times  men- 
tioned in  the  complaint  he  was  not  the  occupant  thereof; 
that  the  defendant  [lessee]  is  in  the  exclusive  occupation, 
possession  and  enjoyment  thereof,  and  was  in  such  occupa- 
tion, possession  and  enjoyment  at  all  the  times  mentioned 
in  the  complaint;  that  the  said  [lessee]  is  responsible  for 
the  care  and  conduct  of  said  premises,  and  not  this  de- 
fendant. 

II.  That  [the  coal  hole  or  opening  upon  the  sidewalk], 
through  which  it  is  alleged  the  injuries  set  forth  in  the  com- 
plaint were  sustained,  was,  at,  before  and  after  the  time 
said  accident  occurred,  under  the  care  and  control  of  said 
[lessee],  who  was  and  is  liable  for  its  condition  at  the  time  of 
said  accident,  and  not  this  defendant;  that  said  [coal  hole] 
was  duly  built,  maintained  and  used  by  virtue  of  a  license, 
right  or  privilege  duly  obtained  from  [the  municipal  au- 
thorities of  the  city  of  ],  and  was  to  this  defendant's 
knowledge  in  good  and  safe  condition,  and  was  well  and 
properly  built  and  free  from  danger;  [but  this  defendant 
alleges  that  he  is  now  informed  and  believes  that  a  piece 
or  part  of  one  of  the  flags  or  stones  in  the  sidewalk  surround- 
ing said  hole  was  broken  a  short  time  prior  to  the  accident 
by  one  of  the  workmen  employed  or  doing  work  upon  the 
elevated  railroad  running  through  said  avenue,  and  that 

82  Adapted  from  Wolf  v.  Kirkpatrick,  101  N.  Y.  146. 
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said  railroad  company,  or  the  municipal  authorities  having 
the  sidewalks  in  charge,  did  not  repair  or  restore  the  said 
broken  stone,  and  that  thereby  said  accident  happened,  but 
said  broken  condition  of  said  stone  or  sidewalk  was  not 
known  to  this  defendant.] 33 

33  It  is  doubtful  whether  the  alle-      be  affirmatively  alleged  by  the  owner 
gations  in  brackets  are  necessary  to      out  of  possession. 
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I.  EJECTMENT 


2513 


2210.  Specific  Denial  of  Title.2 

Defendant  denies  that  the  plaintiff,  at  the  commence- 
ment of  this  action,  was  the  owner  of  the  premises  described 
in    the  complaint,  or  entitled  to  possession  thereof.3 


1  Under  a  general  denial  defendant 
may  establish  his  ownership  of  the 
locus  in  quo,  or  may  prove  any  fact 
tending  to  show  that  plaintiff  is  not 
the  owner  or  entitled  to  the  posses- 
sion. Hall  v.  Dodge,  18  Kan.  277; 
Wicks  v.  Smith,  Id.  508;  Reynor  v. 
Timerson,  46  Barb.  (N.  Y.)  418; 
Creque  v.  Sears,  17  Hun  (N.  Y.),  123. 
To  set  forth  the  claim  of  title  through 
which  the  defendant  claims  a  right  to 
the  land  are  mere  averments  of  evi- 
dence and  amount  to  no  more  than  a 
general  denial.  Marshall  v .  Schafter, 
32  Cal.  176;  Clink  v.  Thurston,  47 
id.  21.  An  averment  in  an  answer 
that  the  plaintiff's  grantor  had  made 
a  prior  sale  to  the  defendant  amounts 
only  to  a  denial  of  the  plaintiff's  title 
and  does  not  need  a  reply.  Thomp- 
son v.  Thompson,  52  Cal.  154. 

A  defense  founded  on  an  equitable 
title  or  right  of  possession  must  be 
pleaded.  A  general  denial  will  not 
admit  evidence  of  such  defense. 
Powers  v.  Armstrong,  36  Ohio  St. 
357;  Crary  v.  Goodwin,  12  N.  Y.  266; 
Lamont  v.  Chesire,  65  id.  30;  Wood 
v.  Mather,  44  id.  249;  Lombard  v. 
Cowham,  34  Wis.  486;  McCauley  v. 
Fulton,  44  Cal.  355;  Rollins  v.  Henry, 
78  N.  C.  342.  But  a  general  denial, 
when  plaintiff  has  merely  alleged 
seizin  in  fee,  without  stating  the  spe- 
cific title,  will  admit  proof  tn%t  plain- 
tiff holds  as  trustee  for  defendant. 
Reeves  v.  Sims,  10  So.  Car.  308. 

That  an  estoppel  in  pais  to  set  up 


title  may  be  shown  under  a  general 
denial,  see  Phillips  v.  Blair,  38  Iowa, 
649. 

That  the  deed  under  which  plain- 
tiff holds  is  only  a  mortgage  cannot 
be  shown  under  a  general  denial,  for 
such  deed,  on  its  face,  will  sustain 
ejectment.  Davenport  v.  Turpin,  43 
Cal.  597;  Murray  v.  Walker,  31  N.  Y. 
399.    For  precedent,  see  Form  2217. 

If  the  complaint  sets  forth  the  facts 
showing  title,  the  denial  in  the  answer 
must  be  directed  to  the  facts  and  not 
to  the  conclusion  of  ownership  in 
plaintiff. 

2  This  form  is  only  appropriate 
where  the  averment  of  title  in  the 
complaint  is  in  general  terms,  with- 
out stating  the  source  of  title,  as  in 
Form  1037. 

That  this  denial  is  sufficient,  see 
Ransom  v.  Anderson,  9  So.  Car.  438. 

3  An  answer  denying  that  the  plain- 
tiff was  seized  in  fee  simple  of  the 
land,  or  entitled  to  the  possession 
thereof,  as  alleged  in  the  complaint, 
amounts  to  a  general  denial  and  is 
good.  Ransom  v.  Anderson,  9  So. 
Car.  438. 

An  answer  denying  that  the  plain- 
tiff has  a  legal  estate  in  or  is  entitled 
to  the  possession  of  the  premises,  or 
that  the  defendant  unlawfully  keeps 
him  out  of  possession,  is  regarded 
under  the  Ohio  statute  as  merely  a 
denial  of  legal  title  in  the  plaintiff. 
Boths  v.  Railway  Co.,  37  Ohio  St. 
147. 
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2211.  By  an  Owner  in  Severalty,  Charged  as  Improperly 
Holding  in  Common.4 

Defendant  Y.  Z.,  for  his  separate  answer,  denies  that  the 
defendants,  at  the  times  mentioned  in  the  complaint,  have 
been,  or  now  are,  tenants  in  common  of  the  premises  de- 
scribed in  the  complaint,  and  alleges  that  this  defendant,  and 
the  defendant  W.  X-,  at  the  times  mentioned  in  the  complaint, 
and  ever  since,  have  held  and  occupied,  and  now  hold  and 
occupy,  portions  of  the  premises  separately,  and  not  in  com- 
mon, to  wit:  the  defendant  W.  X.  the  part  [stating  what], 
and  this  defendant  Y.  Z.  the  part  [stating  what]. 

[Continue,  setting  forth  any  defenses  applicable  to  the  answer- 
ing defendant's  part.] 

2212.  Title  in  one  Defendant,  the  Others  being  in  Posses- 
sion under  it. 

Defendant  denies  that  at  the  time  mentioned  in  the  com- 
plaint plaintiff  was,  or  now  is,  the  owner  of  the  premises 
therein  described; 5  and  defendant  alleges  that  before  the 
commencement  of  this  action,  that  is  to  say,  on  or  about  the 
day  of  ,  19  ,  the  defendant  Y.  Z.  became 
and  was  lawfully  seized  in  fee  of  all  and  singular  the  lands 
and  premises  in  the  said  complaint  described,  with  the  ap- 
purtenances, and  entitled  unto  and  possessed  of  the  same, 
in  his  sole  and  absolute  right;  and  from  thence,  at  all  times, 
down  to  the  time  of  the  commencement  of  this  action,  has 
continued  to  be,  and  still  continues  to  be,  so  seized  in  fee 
of  every  part  and  parcel  thereof,  and  entitled  to  and  possessed 
of  the  same  in  his  own  sole  and  absolute  right;  that  this 
defendant,  and  the  other  defendants  [naming  them],  were,  at 
the  time  of  the  commencement  of  this  action,  and  still 
are,  in  occupation  of  the  said  lands  and  premises,  or  of  some 
part  or  parts  thereof,  under  the  said  right,  title,  and  posses- 
sion of  the  said  defendant  Y.  Z. 
» 

4  See  Fosgate  v.  Herkimer  Manu-      Wilson,  43  id.  261;  Liter  v.  Green,  2 
facturing  &  Hydraulic  Co.,  12  N.  Y.      Wheat.  306. 
580,  aff'g  12  Barb.  352;  Dillaye  v.         « See  note  to  Form  2210, 
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2213.  Estoppel;  by  Deed. 

That  plaintiff  is  estopped  from  maintaining  this  action, 
or  alleging  [here  state  the  matter  to  which  the  estoppel  is  inter- 
posed—e.  g.]  that  he  is  the  owner  of  the  premises  described 
in  the  complaint,  because  [here  state  the  subjects-matter  of  the 
estoppel — e.  g.]  the  plaintiff,  on  or  about  the  day  of 

,  19    ,  conveyed  said  premises  to  the  defendant  by 
deed  containing  therein  a  full  covenant  of  warranty. 

2214.  The  Same,  by  Conduct.6 

That  plaintiff  is  estopped  from  maintaining  this  action, 
or  claiming  to  be  the  owner  of  the  premises  described  in  the 
complaint,  by  reason  of  his  conduct  as  hereinafter  set  forth. 

[Set  forth  conduct  upon  which  the  estoppel  is  founded,  as:] 

That  said  premises  were  devised  by  one  M.  N.,  the  plain- 
tiff's father,  to  his  widow  for  life,  remainder  to  plaintiff, 
his  son;  that  said  premises  were  thereafter  sold  by  the  exec- 
utors of  the  will  of  plaintiff's  father,  under  a  power  of  sale 
therein  contained  providing  that  said  premises  might  be 
sold  with  the  assent  of  said  widow,  and  the  proceeds  divided 
between  her  and  her  children;  that  upon  the  accounting  of 
said  executors,  said  plaintiff,  at  that  time  an  infant,  appeared 
by  special  guardian  duly  appointed,  and  the  surrogate 
thereupon  duly  directed  that  his  portion  be  invested  until  he 
became  of  age;  that  thereafter,  upon  plaintiff's  coming  of 
age,  he  applied  for  and  duly  obtained  the  said  money,  and 
still  retains  the  same. 

That  plaintiff  has  at  no  time  prior  to  the  commencement 
of  this  action  claimed  any  mistake  upon  his  part  in  obtain- 
ing or  retaining  said  money,  or  that  he  was  ignorant  of  the 
sources  thereof;  that  plaintiff  has  for  many  years  known 
that  defendant  was  erecting  valuable  improvements  upon 
said  premises  at  large  expense,  and  that  for  a  period  of 
nine  years,  after  arriving  at  maturity,  plaintiff  has  looked 

6  Adapted  from  Burkard  v.  Crouch,      held  estopped   by  his  conduct  from 
169  N,  Y.  399,  where  plaintiff  was     maintaining  the  action. 
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on  without  making  objection  and  without  asserting  any 
claim  to  said  premises  or  claiming  title  thereto,  while  de- 
fendant was  in  possession  thereof  paying  the  taxes  and  mak- 
ing extensive  improvements  thereon. 

2215.  Counterclaim  for  Specific  Performance  of  Plaintiff's 
Agreement  to  Convey  to  Defendant.7 

[For  a  counterclaim:] 

I.  That  on  or  about  the  day  of  ,  19  , 
the  plaintiff  was  the  owner  of  the  premises  described  in  the 
complaint;  that  on  that  day  the  plaintiff,  by  a  contract  in 
writing,  of  which  a  copy  is  annexed,  marked  A,  and  made  a 
part  of  this  answer,  agreed  to  convey  the  same  to  the  de- 
fendant on  the  terms  therein  specified,  and  thereupon  put  the 
defendant  in  possession  thereof  as  purchaser. 

II.  That  the  defendant  duly  performed  all  the  conditions 
thereof  on  his  part  [continue  as  in  a  complaint  for  specific 
performance  by  vendee;  see  Forms  1 436-1 444>  in  Chapter  LIX]. 

[Demand  of  judgment  as  in  action  for  specific  performance.] 8 

2216.  That  the  Land  which  Plaintiff  Seeks  to  Recover  was 
Sold  by  him  to  Defendant,  and  by  Mistake  not  Con- 
veyed in  the  Deed.9 

As  a  counterclaim,  defendant  alleges : 

I.  That  on  or  about  the  day  of  ,  19     ,  the 

plaintiff  sold  to  defendant,  and  agreed  to  convey  to  him,  the 
following  described  premises,  comprising  as  a  portion  thereof 
the  premises  described  in  the  complaint:  [description]. 

1  Defendant  in  possession  under  an  Pernor  v.  Peck,  39  App.  Div.  390,  57 

executory  contract  to  purchase  may  N.  Y.  Supp.  377,  aff'd  167  N.  Y.  582. 

show  that  he  is  entitled  to,  and  de-  In  Hoppough  v.  Strouble,  60  N.  Y. 

mand,    specific   performance   of   the  430,  the  court  held  that  a  reformation 

contract.    Cavalli  v.  Allen,  57  N.  Y.  of  the  deed  was  not  neccessary,  but 

508.  that  the  same  facts  which  would  en- 

8  See  Chapter  LIX,  on  Complaints  title  defendant  thereto  would  estab- 
in  Actions  fob  Specific  Perform-  lish  his  equitable  right  to  possession, 
ance.  and  constitute  a  defense  as  effectual 

9  That  this  is  a  good  defense,  see  as  the  legal  title, 
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II.  That  the  defendant  duly  performed  all  the  conditions 
thereof  on  his  part;  that  the  plaintiff  executed  and  delivered 
to  him  a  deed,  dated  on  the  day  of  ,  19  as 
and  for  a  conveyance  thereof,  but  which,  by  mutual  mistake 
of  the  parties,  conveyed  only  the  following  described  prem- 
ises: [description]. 

III.  That  the  defendant  supposed  said  deed  to  be  pur- 
suant to  the  contract,  and  so  accepted  it  and  took  possession 
of  the  premises  so  agreed  to  be  conveyed  to  defendant. 

IV.  That  the  premises  mentioned  in  the  complaint  are 
a  part  of  the  premises  described  in  and  covered  by  said 
agreement,  and  the  same  which,  by  said  mistake,  were  omit- 
ted to  be  included  in  said  deed. 

V.  That  immediately  upon  discovering  said  mistake,  de- 
fendant applied  to  the  plaintiff  to  correct  the  same  by  con- 
veying said  omitted  part,  but  plaintiff  refused  so  to  do. 

Wherefore,  the  defendant  asks  judgment  that  the  plain- 
tiff's complaint  be  dismissed,  that  said  deed  be  reformed  by 
correcting  said  mistake  in  the  description  [or,  that  the  plain- 
tiff convey  to  defendant  the  premises  omitted  in  said  deed, 
which  are  described  as  follows:  description],  and  for  such  other 
and  further  relief  as  may  be  just. 

2217.  That  Plaintiff's  Deed  was  Intended  as  a  Mortgage.10 
That  on  or  about  the  day  of  ,  19    ,  [the 

date  of  the  plaintiff's  deed]  defendant  [or,  one  M.  N.,  father  of 
the  defendant — or  otherwise]  was  the  owner  in  fee  of  the 
premises  described  in  the  complaint;  that  on  said  day  de- 
fendant [or,  said  M.  N.]  made  and  delivered  to  plaintiff 
a  deed  of  said  premises,  as  security  for  the  repayment  to 
plaintiff  of  the  sum  of  dollars  then  loaned  by' him 

10  This  is  not  admissible  under  a  mortgage  debt,  if  overdue,  with  in- 
general  denial.  Murray  v.  Walker,  terest,  need  not  be  alleged;  it  is  other- 
31  N.  Y.  399;  Davenport  v.  Turpin,  wise  where  the  common-law  remedy 
43  Cal.  597.  prevails.    See  Roberts  v.  Trammell, 

If  the  mortgagee's  only  remedy  is  55  Ga.  383;  Lackey  v.  Bostwick,  54 

the  foreclosure  of  the  deed  as  a  mort-  id.  45;  Newsome  v.  Williams,  27  Ark. 

gage  (as  in  New  York),  tender  of  the  632. 
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to  [defendant] ;  that  said  deed,  although  in  form  a  conveyance 
of  said  premises  in  fee  to  plaintiff,  was  intended  only  as  a 
mortgage  thereof. 

Defendant  denies  that  plaintiff  is  the  owner  of  said  prem- 
ises, or  of  any  right  therein  save  as  mortgagee  aforesaid. 

2218.  Champerty;  Adverse  Possession,  Avoiding  Deed.11 

[Under  N.  Y.  Real  Property  Law,  §  225.] 

That  at  the  time  of  the  delivery  of  the  deed  alleged  in  the 
complaint  [or,  the  deed  under  which  the  plaintiff  claims], 
the  lands  therein  described  were  in  the  actual  possession 
and  occupancy  of  defendant,  who  was  then  and  is  claiming 
under  a  title  by  possession  and  occupation,  adverse  to  that 
of  the  grantor  in  said  deed.12 

2219.  Adverse  Possession,  Raising  Title  in  Defendant.15 

[Under  N.  Y.  Code  Civ.  Pro.,  §§  369-372.] 

I.  That  neither  plaintiff,  nor  any  ancestor,  predecessor  or 
grantor  of  plaintiff,  was  seized  or  possessed  of  the  premises 
described  in  the  complaint,  or  any  part  thereof,  [except,  etc.] 
within  twenty  years  before  the  commencement  of  this  action, 
but  that  this  defendant,  [or,  said  M.  N.,  under  whom  de- 
fendant holds  by  lease],   his  ancestors,   predecessors  and 

"An    affirmative    defense.      Ten  Div.  412,  50  N.  Y.  Supp.  325;  Han- 

Eyek  v.  Witbeck,  55  App.  Div.  165,  see  i>.  Mead,  27  Hun,  162,  2  N.  Y. 

66  N.  Y.  Supp.  921,  aff' d  170  N.  Y.  Civ.  Pro.  175;  McCreery  v.  Duane, 

564.  .  52   Cal.   262.     Contra,    Donahue   v. 

12  This  defense  is  only  available  to  Thompson,  60  Wise.  500,  19  N.  W. 
one  who  makes  claim  of  title.  Bel-  Rep.  520.  In  the  absence  of  this  af- 
cher  v.  Belcher,  134  App.  Div.  726,  firmative  claim  of  title,  plaintiff's 
119  N.  Y.  Supp.  144.  And  the  spe-  title  is  presumed  to  continue,  and 
cine  title  claimed  must  be  disclosed,  defendant's  occupation  is  presumed 
IJ.  to  be  in  subordination  to  it.  Deer- 
See  Form  1040  for  precedent  where  ing  v.  Reilly,   33   App.  Div.  164,  56 

plaintiff   is    suing   in   name    of   his  N.  Y.   Supp.   704,   aff'd   167   N.  Y. 

grantor.  184;  Arents  v.  Long   Isl.  R.  R.  Co., 

13  This  claim  of  title  is  not  admis-  156  N.  Y.  1 ;  Staples  v.  Schnacken- 
sible  unless  pleaded.  Udell  v.  Stearns,  burg,  148  App.  Div.  161,  132  N.  Y. 
125  App.  Div.  196,  109  N.  Y.  Supp.  Supp.  1092. 

407;  Church  v.  Hempsted,  27  App. 
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grantors,  have  held,  occupied  and  possessed  said  premises 
[except,  etc.]  adversely  to  the  pretended  title  of  the  plaintiff 
for  more  than  twenty  years  last  past  before  the  commence- 
ment of  this  action,  under  a  claim  of  title  in  fee,  exclusive  of 
any  other  right. 

II.  That  defendant  [or,  said  M.  N.]  entered  into  posses- 
sion of  said  premises  under  color  and  claim  of  title,  founded 
upon  a  written  instrument,  to  wit,  a  deed  from  one  O.  P., 
as  being  a  conveyance  of  the  premises  in  question,  which 
said  deed  was,  on  the  day  of  ,  19    ,  duly 

recorded  in  the  office  of  the  [register]  of  the  county  of  , 

in  book  of  Conveyances,  at  page         [or,  upon  the 

decree   or  judgment   of  the  Court  of  ,   duly 

rendered  on  the  day  of  ,   19    ,  for— here 

state  briefly  the  relief  respecting  the  land — and  on  said  day 
duly  entered  in  the  office  of  the  clerk  of  said  court  in  said 
county  of  ]. 

Or,  II.  That  there  has  been  an  actual  continued  occupa- 
tion and  adverse  possession  of  the  said  premises  under  such 
claim,  for  twenty  years  last  before  this  action,  by  the  de- 
fendant [or,  said  M.  N.],  and  tbose  under  whom  he  claims 
as  aforesaid. 

[Or  where  only  a  part  has  been  occupied:]  II.  That  there 
has  been  an  actual  continued  occupation  and  adverse  pos- 
session of  a  part  of  said  premises  under  such  claim,  for  twenty 
years  last  before  this  action,  which  part  so  occupied  is  de- 
scribed as  follows:  [description]. 

III.  That  during  all  said  time  said  premises,  so  occupied, 
have  been  usually  cultivated  or  improved  [or,  have  been 
protected  by  a  substantial  inclosure,  or,  have  been  used  for 
the  supply  of  fuel  and  of  fencing  timber — or  either — for  the 
purposes  of  husbandry,  and  for  the  ordinary  use  of  the 
occupant — or  either].14 

14  The  two  latter  methods  of  oc-  Strict  proof  is  required  when  the 

cupation  are  not  available  unless  the  adverse  possession  is  not  founded  on 

possession  has  been  under  color  of  a  paper  title.    Staples  v.  Schnacken- 

title.     See  N.   Y.  Code  Civ.  Pro.,  berg,  supra. 
§372. 
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2220.  Statute  of  Limitations,  Pleaded  against  Ejectment 
by  the  People.15 

That  no  right  or  title  in  or  to  the  said  lands  and  premises, 
or  any  part  thereof,  accrued  to  the  plaintiffs  within  the 
space  of  forty  years  next  before  the  commencement  of  this 
action;  and  that  if  any  right  or  title  ever  accrued  to  the  said 
plaintiffs,  the  same  accrued  more  than  forty  years  before 
the  time  of  the  commencement  of  this  action;  and  that 
neither  the  said  plaintiffs,  nor  those  from  or  under  whom 
they  claim,  have  received  the  rents  and  profits  of  the  said 
lands  and  premises,  or  of  any  part  thereof,  within  the  space 
of  forty  years  before  the  commencement  of  this  action. 

II.  TRESPASS 

2221.  Denial  of  Plaintiff's  Possession.16 

Defendant  denies  that  plaintiff  was  at  the  times  alleged 
in  the  complaint  [the  owner  n  or]  in  possession  18  of  the  lands 
[or,  goods]  described  in  the  complaint. 

15  This  form  was  held  good  in  Peo-  he  must  set  up  in  his  answer  not  only- 
pie  v.  Arnold,  4  N.  Y.  508;  Cham-  such  property  in  the  third  person, 
plain  &  St.  Lawrence  R.  R.  Co.  v.  but  also  connect  himself  with  such 
Valentine,  19  Barb.  (N.  Y.)  484.  owner  by  averring  that  the  entry  or 

16  Defendant's  ignorance  of  the  the  taking  was  by  his  authority,  or 
trespass  is  no  defense.  Wood  v  N.  by  virtue  of  process  or  right  against 
Y.  Central  &c.  R.  Co.,  184  N.  Y.  such  owner.  Wheeler  v.  Lawson,  103 
290.  N.  Y.  40;  Klinger  v.  Bondy,  36  Hun 

17  In  an  action  to  recover  damages  (N.  Y.),  601;  Kissam  v.  Roberts,  6 
for  trespass   upon    lands  in,  or  the  Bosw.  (N.  Y.)  154. 

forcible  and  wrongful  taking  of  goods  Possession  by  plaintiff  may  be  con- 

from,  the  possession  of  the  plaintiff,  troverted   under   the   general   issue, 

plaintiff   need   not    allege   or  prove  Babcock  v.  Lamb,   1  Cow.   (N.  Y.) 

ownership  thereof.     If  ownership  is  238;  Saunders  v.  Wilson,  15  Wend, 

alleged  and  denied,  the  issue  is  im-  (N.  Y.)  338. 

material.  Domhoff  v.  Stier,  Inc.,  157  ls  Possession,  either  actual  or  con- 
App.  Div.  204,  141  N.  Y.  Supp.  825;  structive,  is  necessary  to  the  plain- 
Wheeler  v.  Spinola,  54  N.  Y.  377;  tiff's  action.  See  notes  at  beginning 
Squires  v.  Seward,  16  How.  Pr.  (N.  of  Chapter  XXXVI,  vol.  I,  page 
Y.)  478;  Allhause  v.  Rice,  4  E.  D.  1144.  Under  a  denial  defendant  may 
Smith  (N.  Y.),  347;  Patterson  v.  show  that  plaintiff's  tenant  was  in 
Clark,  20  Iowa,  429.  If  the  defend-  possession  and  that  there  was  no  in- 
ant  seeks  to  justify  the  taking  by  jury  to  the  reversion.  See  Utten- 
proof  of  ownership  in  a  third  person,  dorff er  v.  Salgers,  50  Cal.  496. 
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2222.  The  Same,  as  to  a  Part. 

I.  Defendant  denies  that  the  plaintiff  was,  at  the  times 
mentioned  in  the  complaint,  or  at  any  other  time,  [the  owner 
or]  in  possession  of  a  part  of  the  land  described  in  the  com- 
plaint, and  defendant  alleges  that  such  part  was  the  prop- 
erty of  the  defendant  and  in  his  possession;  that  such  part 
is  described  as  follows:  [description]. 

II.  That  defendant  did  not  enter  on  any  part  of  the  land 
mentioned  in  the  complaint,  except  the  part  herein  above 
described. 

2223.  Answer  of  Title  in  Justice's  Court.19 

[Under  N.  Y.  Code  Civ.  Pro.,  §  2951.] 

Defendant  denies  that  plaintiff  is  the  owner  [or,  lessee, 
or  otherwise]  or  in  possession  of  the  premises  described  in 
the  complaint,  and  alleges  that  one  M.  N.  [or,  defendant] 
is  the  owner  and  in  possession  thereof  [and  if  the  ownership 
is  alleged  to  be  in  a  third  person],  and  that  defendant  did  the 
alleged  wrongful  acts  set  forth  in  the  complaint  by  the  direc- 
tion of  said  M.  N. 

2224.  Specific  Denial  of  Trespass. 

Defendant  denies  that  he  trespassed,  or  entered  into,  or 
upon,  the  premises  of  the  plaintiff  described  in  the  complaint, 
at  the  times  alleged  in  the  complaint  or  at  any  other  time. 

2225.  Specific  Denial  of  Taking.20 

Defendant  denies  that  he  took  or  carried  away  the  goods 
described  in  the  complaint,  or  any  part  thereof. 


19  The  plea  of  title  cannot  be  with-  lands,  and  the  complaint  is  not  so 
drawn  in  the  County  Court,  to  which  framed  that  a  recovery  can  be  had 
this  answer  will  compel  the  action  to  for  the  goods  alone,  i.  e.,  if  the  car- 
be  removed.  Wilgus  v.  Wilkinson,  rying  away  of  the  goods  is  alleged  as 
60  App.  Div.  1,  63  N.  Y.  Supp.  517,  merely  incidental  to  and  a  part  of  " 
aff'd  167  N.  Y.  618.  the  trespass  upon  the  lands,  this  de- 

M  If  the  action  is  for  trespass  to  nial  will  be  immaterial. 
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2226.  Justification;  License.21 

.  I.  That  on  or  about  the  day  of  ,  19    ; 

[and  at  various  times  between  that  day  and  the  day 

of  ,19     ,]  the  plaintiff  22  gave  to  this  defendant  a 

license  to  enter  upon  plaintiff's  premises  described  in  the 
complaint  [etc.,  according  to  the  fact]. 

II.  That  under  and  in  pursuance  of  said  license  of  the 
plaintiff,  the  defendant  did  enter  [etc.,  state  act  of  defendant, 
according  to  the  fact],  which  act  is  the  same  of  which  the 
plaintiff  complains. 

2227.  The  Same,  a  Shorter  Form.23 

That  the  acts  complained  of  in  plaintiff's  complaint  were 
done  by  leave  and  license  of  the  plaintiff. 

2228.  The  Same,  to  Retake  Property  Wrongfully  Taken. 

That  prior  to  the  time  of  the  commission  of  the  acts  al- 
leged in  the  complaint,  and  on  or  about  the  day  of 
,19  ,  defendant  was  the  owner  of  and  entitled  to 
and  in  possession  of  a  [herd  of  sheep];  that  the  plaintiff 
on  said  day  wrongfully  and  with  force  drove  said  [herd]  from 
the  possession  of  said  defendant,  and  into  and  upon  the  prem- 
ises of  the  plaintiff,  and  wrongfully  detained  it  therein;  that 
defendant  thereupon  entered  into  the  said  premises  of  the 
plaintiff  in  order  to  retake  said  herd  of  sheep,  and  then  and 
there  retook  and  drove  said  herd  away,  as  he  lawfully  might, 
and  that  in  so  doing  defendant  committed  no  breach  of  the 

21  In  actions  of  trespass,  justifica-  482;   Chase  v.   Long,   44  Ind.   427; 

tion  by  virtue  of  an  easement  or  a  li-  Lockhart  v.  Gier,  54  Wise.  133. 

cense    must    be    pleaded    specially.  No  consideration  need  be  stated  in 

It  cannot  be  proved  under  a  denial.  the  answer.     Pierrepont  v.  Barnard, 

Duclos  v.  Kelly,  122  App.  Div.  329,  6  N.  Y.  279. 

106  N.  Y.  Supp.  1058,  rev'd  on  an-  22  A  license  from  plaintiff's  grantor 

other  ground,  197  N.  Y.  76;  Bunke'  would  not  be  effective.     See  Bunke 

v.  N.  Y.  Tel.  Co.,  110  App.  Div.  241,  v.  N.  Y.  Telephone  Co.,  supra. 

97  N.  Y.  Supp.  66,  aff'd  188  N.  Y.  23  This  form  is    from  the  Report 

■  600;   Haight.  v.   Badgely,    15   Barb.  of  the  Commissioners  of  the   Code 

(N.  Y.)  449;  Bppth  v.  Sherwood,  12  of  Procedure,    150,    and   Swan's  PI. 

Minn.  426;  Alford  v.  Barnum,  45  Cal.  523. 
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peace  and  used  no  unnecessary  force; 24  that  such  act  is  the 
same  trespass  of  which  the  plaintiff  complains  in  the  com- 
plaint herein. 

2229.  The  Same,  by  Reason  of  Defective  Fence.25 

I.  That  the  plaintiff  and  defendant  occupy  farms  adjoin- 
ing each  other. 

[If  the  obligation  to  maintain  the  fence  rests  in  agreement, 
it  should  be  alleged  accordingly.  See  vol.  I,  ante,  p.  634, 
Form  595.] 

II.  That  the  plaintiff  neglected  to  keep  the  fence  in 
repair,  [or,  has  chosen  to  let  his  said  lands  lie  open,  and  has 
served  defendant  with  written  notice  thereof]  and  the  cattle 
of  the  defendant  lawfully  upon  defendant's  said,  premises 
went  upon  the  premises  of  the  plaintiff;  that  thereby,  and 
without  the  fault  of  the  defendant,  was  committed  the  in- 
jury in  the  complaint  alleged,  if  any. 

III.  That  the  defendant,  as  soon  as  he  had  notice  of  the 
escape  of  the  cattle,  entered  upon  the  plaintiff's  premises  to, 
and  did,  drive  them  out,  doing  no  unnecessary  damage; 
which  are  the  same  acts  of  which  the  plaintiff  complains. 

2230.  The  Same,  while  Making  Repairs  to  or  Rebuilding 
Fence. 

I.  That  the  fence  mentioned  in  the  complaint  was  a  part 
of  the  division  fence  upon  the  line  between  the  lands  of  the 
plaintiff  and  of  the  defendant,  which,  by  a  previous  agree- 
ment between  them,  the  defendant  was  bound  to  make  and 
keep  in  repair. 

II.  That  upon  the  same  becoming  in  defective  condition, 
defendant  took  up  and  removed  the  part  of  said  fence  which 
he  was  so  bound  to  repair,  and  replaced  the  same  with  a 

24  Madden  v.  Brown,  8  App.  Div.  for  trespass  of  his  animals  if  plain- 
454,  40  N.  Y.  Supp.  775.  tiff  chooses  to  let  his  lands  lie  open. 

23  Under _the  Town  Law,  §§  360-1,  The  common-law  liability  for  tres- 

defendant   may   not   be   held   liable      passing  animals  is  reviewed  in  Wood 

v.  Snider,  187  N.  Y.  28. 
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new  fence  upon  the  said  division  line,  and  with  as  little  in- 
jury as  possible  to  the  plaintiff's  crops,  as  he  had  full  right 
to  do :  which  are  the  same  acts  complained  of  in  the  plaintiff's 
complaint. 

2231.  Highway  Impassable;  Forcing  Defendant  to  go  on 
Plaintiff's  Land. 

That  at  the  time  of  the  committing  of  the  alleged  trespass 
set  forth  in  the  complaint,  there  was  a  public  highway 
along,  and  next  adjoining,  the  premises  of  plaintiff  therein 
mentioned;  that  said  public  highway  in  front  of  said  prem- 
ises was  then  so  miry,  deep  and  out  of  repair,  that  it  was 
impossible  for  the  public  to  pass  over  or  along  the  same 
with  their,  vehicles  and  horses;  that  defendant  had  occasion 
on  or  about  the  day  mentioned  in  said  complaint  to  pass 
along  and  over  said  highway  at  said  place  with  his  wagon 
and  horses,  but  was  unable  to  do  so  by  reason  of  said  high- 
way being  so  impassable;  that  thereupon  defendant  took 
down  the  fence  upon  the  plaintiff's  said  premises  in  a  con- 
venient and  proper  place,  and  with  his  said  horses  and  wagon 
passed  over  said  premises  and  around  said  miry  part  of  said 
highway,  and  returned  again,  with  said  wagon  and  horses, 
into  said  public  highway  as  soon  as  he  conveniently  could; 
that  the  defendant  did  no  unnecessary  damage  thereby; 
which  acts  are  the  same  trespasses  as  in  the  complaint 
alleged. 

2232.  The  Same,  Justification  of  the  Removal  of  Coping 
Stones  because  they  Overhung  Defendant's  Land. 

That  at  the  times  of  the  alleged  trespasses  set  forth  in  the 
complaint,  defendant  was  possessed  of  lands  adjoining  the 
said  land  of  the  plaintiff;  that  the  plaintiff  had  built  the 
stone  wall  therein  described  at  the  extremity  of  his  said 
land  next  to  the  said  land  of  the  defendant,  and  had  wrong- 
fully placed  the  "coping  stones  on  the  said  wall  so  that  the 
same  then  wrongfully  extended  beyond  the  said  wall  and 
overhung  the  land  of  the  defendant;  that  the  defendant 
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removed  the  said  coping  stones  from  and  off  his  said  land 
a  small  and  convenient  distance  into  and  upon  the  said  land 
of  the  plaintiff,  which  was  then  a  convenient  place  for  putting 
the  same,  and  there  left  them  for  the  plaintiff's  use,  doing 
no  unnecessary  damage  in  that  behalf;  that  said  acts  are 
the  alleged  trespasses  complained  of.26 

2233.  Justification  of  Breaking  into  Plaintiff's  House  by 
Virtue  of  Search  Warrant.27 

I.  That  at  the  time  mentioned  in  the  complaint,  one  M.  N. 
was  a  justice  of  the  peace  of  the  town  of  ,  in  the 
county  of  ;  that  on  said  day  said  justice  duly  granted 
and  issued  a  warrant  in  writing  under  his  hand  and  seal, 
directed  to  any  constable  of  the  said  town,  reciting,  that 
whereas  information  on  oath  had  been  given  to  him,  the 
said  M.  N.,  a  justice  of  the  peace  as  aforesaid,  by  one  0.  P. 
of  ,  that  [one  hundred  barrels  of  flour]  had  lately 
been  feloniously  taken  and  carried  away  by  one  Q.  R.  from 
the  store,  of  said  0.  P.,  and  that  the  said  one  hundred  barrels 
of  flour,  or  a  part  thereof,  were  then  concealed  in  a  cellar  of 
one  S.  T.,  situate  at  ,  the  said  justice  did,  in  and 
by  the  said  warrant,  in  the  name  of  the  People  of  this  State, 
duly  command  and  authorize  them,  the  said  constables, 
or  any  of  them,  with  proper  assistance,  in  the  daytime,  to 
enter  into  the  cellar  of  the  said  S.  T.,  situate  at  ,  and 
there  diligently  search  for  the  said  flour;  and  if  the  same,  or 
any  part  thereof,  should  be  found,  then  the  said  constables 
were,  in  and  by  the  said  warrant,  likewise  commanded  to 
bring  the  same  so  found,  together  with  the  said  S.  T.,  or 
the  person  in  whose  custody  the  same  should  be  found,  be- 
fore him,  the  said  justice,  or  some  other  justice  of  the  peace 
of  said  town,  etc.,  to  be  dealt  with  as  the  law  directs. 

II.  That  said  warrant  was  delivered  to  the  defendant, 

26  That  defendant  has  not  exceeded  Clapp,  10  Johns.  (N.  Y.)  263.  And 
his  legal  rights,  see  Rea  v.  Sheward,  see  Madden  v.  Brown,  8  App.  Div. 
2M.&W.  24.  454,  40  N.  Y.  Supp.  775;  Pico  v.  Col- 

27  This  form  is  sustained  by  Bell  v.  imas,  32  Cal.  578. 
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who  was  then  one  of  the  constables  of  the  said  town,  to  be 
executed  according  to  law;  that  by  virtue  of  said  warrant 
said  defendant  went  to  the  cellar  of  the  said  S.  T.  mentioned 
in  the  warrant,  and  which  was  part  and  parcel  of,  and  be- 
longing to,  the  dwelling  house  mentioned  in  the  complaint, 
and  there  finding  the  door  thereof  shut  and  fastened,  did, 
in  a  friendly  and  peaceable  manner,  demand  and  require 
that  the  said  door  should  be  opened,  which  was  then  and 
there  refused;  and  that  thereupon  the  said  defendant,  in 
order  to  execute  the  said  warrant,  did  break  open  the  said 
door,  as  it  was  lawful  for  him  to  do,  doing  as  little  damage 
as  possible,  and  did  search  there  for  said  flour,  and  took  and 
carried  away  therefrom  ninety-three  barrels,  of  flour,  being 
part  of  the  said  one  hundred  barrels  mentioned  in  the  said 
warrant,  and  brought  the  same  before  the  said  justice,  as 
he  might  lawfully  do,  which  are  the  acts  of  which  the  plain- 
tiff complains. 

2234.  Adverse  User  for  Twenty  Years.28 

I.  That  at  the  place  where  it  is  alleged  in  the  complaint 
that  the  defendant  has  erected  the  dam  complained  of, 
there  has  been  erected  and  maintained  by  the  defendant  [or, 
by  one  M.  N.,  and  "by  the  defendant  claiming  under  said 
M.  N.],  for  more  than  twenty  years  continuously  next  be- 
fore the  time  of  the  alleged  [overflow  of  plaintiff's  lands]  as 
in  said  complaint  set  forth,  a  dam  upon  and  across  the  said 
creek,  of  the  same  or  greater  height,  which  has  set  back  the 
waters  upon  and  flowed  the  premises  alleged  in  the  complaint 
to  have  been  in  the  possession  of  the  plaintiff  to  the  same  or 
greater  extent,,  and  caused  the  same  or  greater  obstruction 

28  An  affirmative  defense.    Burlew  Ind.  8.    Where  a  tenant  in  common 

v.  Hunter,  41  App.  Div.  148,  58  N.  pleads  adverse  possession  against  his 

Y.  Supp.  453.  co-tenant  he  must  state  the  facts  to 

The  answer  should  aver  that  the  show  it  was  adverse  and  hostile,  or 

defendant's   user  has   been   adverse  the  possession  will,  though  exclusive, 

and    continnous  for   the   period    of  be  deemed  to  be  only  according  to 

twenty  years.    White  v .  Spencer,  14  his  right  as  tenant  in  common.    Lick 

N.  Y.  247;  Winslow  v.  Winslow,  52  o.  Diaz,  30  Cal.  65. 
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to  the  flow  of  water  as  is  now  caused  or  made  by  means  of 
the  said  dam  and  obstruction  of  the  defendant  mentioned 
in  the  complaint. 

II.  That  said  dam,  and  the  water  power  created  thereby, 
were,  and  have  been,  during  all  the  time  above  mentioned, 
held  and  enjoyed  continuously  by  [said  M.  N.  and]  this  de- 
fendant, under  a  claim  of  title  thereto  adverse  to  the  plaintiff 
and  all  other  persons;  and  were,  during  all  said  time,  used 
without  hindrance  or  molestation  from  the  persons  owning 
or  occupying  the  premises  alleged  in  the  complaint  to  be 
in  the  possession  of  the  plaintiff. 

2235.  The  Same,  That  Encroachment  has  Continued  until 
Defendant  has  Secured  Prescriptive  Right.29 

[7/  the  trespass  is  due  to  encroachments  of  defendant's  struc- 
tures: That  the  defendant's  building  [portions  of  which  arej 
alleged  in  the  'complaint  herein  to  encroach  upon  plaintiff's 
premises,  has  stood  with  its  projections  for  more  than  twenty 
years  prior  to  the  commencement  of  this  action  as  now  lo- 
cated, and  that  defendant  has  the  right  by  prescription  and 
adverse  occupancy  to  continue  to  maintain  the  same  in  its 
present  location. 

29  See  Form  2206  for  another  precedent. 
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DEFENSES   IN  ACTIONS   FOR  INJURIES  RESPECTING   PERSONAL 

PROPERTY.1 

[In  an  action  of  conversion  for  the  detention  of  personal  property,  a  general 
denial  of  each  and  every  allegation  of  the  complaint  traverses  the  plaintiff's 
title,  as  well  as  the  conversion  or  detention,  and  the  defendant  may  show  title 
or  right  of  possession  out  of  the  plaintiff.2 

But  in  an  action  to  recover  damages  for  wrongfully  taking  the  goods  from 
plaintiff's  possession,  if  the  defendant  seeks  to  justify  the  taking  by  proof  oF 
ownership  in  a  third  person,  he  must  set  up  in  his  answer  not  only  such  prop- 
erty in  the  third  person,  but  also  connect  himself  with  the  right  of  such  owner 
by  averring  that  the  taking  was  under  his  authority,  or  by  virtue  of  process  or 
right  in  such  owner;  and  if  such  authority  or  right  to  take  the  goods  is  not  set 
up  in  the  answer,  it  cannot  be  proved  on  the  trial.3 

A  general  denial  will  also  permit  defendant  to  show  that  the  taking  was  not 
joint  as  alleged,4  that  plaintiff  or  the  one  whom  he  represents  had  given  the 
property  to  defendant,5  or  that  plaintiff's  attempt  to  secure  title  was  invalid 
by  statute.6 

A  general  denial  puts  in  issue  the  amount  of  the  damages.7 
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2236.  Denial  of  plaintiff's  ownership 2529 

2237.  Denial  of  the  bailment 2529 

2238.  Denial  of  conversion 2530 

2239.  Denial  of  demand  or  detention 2530 

2240.  Denial  of  assignment  of  cause  of  action  for  conversion 2530 

2241.  That  defendant  has  a  lien  on  the  goods;  by  pledge 2530 

2242.  The  same,  for  work  done  on  goods - 2531 

1  See,  generally,  the  forms  and  notes  4  Black  v.  Strang,  167  App.  Div. 
in  succeeding  chapter  (replevin).  149,  152  N.  Y.  Supp.  515. 

2  Byrne  v.  Weidenfeld,  113  App.  s  Woodruff  v.  Cook,  25  Barb.  505. 
Div.  451,  99  N.  Y.  Supp.  412;  Simar  Compare  dictum  in  matter  of  Can- 
v.  Shea,  89  App.  Div.  84,  85  N.  Y.  field,  176  App.  Div.  554,  163  N.  Y. 
Supp.  457,  aff'd  180  N.  Y.  558;  Rob-  Supp.  191. 

inson  v.  Frost,  14  Barb.  (N.  Y.)  536.  « Schidlower    v.     McCafferty,     85 

'Bills  v.   Baker,     178    App.   Div.  App.    Div.    493,    83    N.    Y.    Supp. 

480,  165  N.  Y.  Supp.  171;  Kissam  v.  391. 

Roberts,  6  Bosw.  (N.  Y.)  154;  and  7  Booth   v.   Powers,   56  N.   Y.  22; 

see  Form   2260  for  precedent,   and  Thompson  v.  Halbert,  109  N.  Y.  329, 

notes  to  Form  2258.  21  Abb.  N.  C.  266. 
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2243.  The  same,  that  carrier  has  a  lien  on  baggage  for  storage 2531 

2244.  The  same,  by  attorney,  setting  up  his  hen  for  services 2532 

2245.  Purchase  from  or  advances  made  to  plaintiff's  factor  or  agent .  2532 

2246.  Justification;  by  officer  for  taking  by  virtue  of  an  execution 2533 

2247.  The  same,  seizure  of  property  under  an  attachment;  plaintiff  a 

fraudulent  grantee 2"34 

2248.  The   same,  that  defendant  broker  had  the  right  to  sell  without 

notice 2/;3o 

/   2249.  Plaintiff's  failure  to  file  conditional  sale  agreement 2536 

2250.  By  bailee;  delivery  of  property  to  third  person 2536 

2251.  Plaintiff's  acceptance  of  return  of  property 2537 

2252.  Loss  or  destruction  of  property  before  demand  for  its  return 2537 

2253.  That  plaintiff  has  recovered  judgment  against  another  for  the 

conversion  of  the  same  property 2537 

2254.  Wahrer  of  the  conversion 2537 

2255.  Partial  defense  of  worthlessness  of  article  converted;  note  barred 

by  Statute  of  Limitations 2538 

2256.  Killing  dog  worrying  sheep 2539 

2257.  That  dog  was  not  licensed 2539 

2236.  Specific  Denial  of  Plaintiff's  Ownership.3 

Defendant  denies  that  at  the  times  alleged  in  the  com- 
plaint the  plaintiff  was  the  owner,  or  entitled  to  the  posses- 
sion of  the  [chattels]  mentioned  in  the  complaint,  or  any  part 
thereof. 

2237.  Specific  Denial  of  the  Bailment.9 

Defendant  denies  that  the  defendant  ever  received  into 
his  possession  the  goods  mentioned  in  the  complaint,  or 
any  part  thereof. 

"  This  form  is  supported  by  Schid-  plaintiff    made    invalid    by    failure 

lower  v.  McCafferty,  85  App.  Div.  to    follow    statutory    requirements. 

493,  83  N.  Y.  Supp.  391;  Brevoort  v.  Schidlower    u.    McCafferty,    supra. 

Brevoort,  40  N.  Y.  Super.  Ct.  211;  Or,   title  to  the  property  by  gift. 

Davis  v.  Hoppock,  6  Duer  (N.  Y.),  Note  5,  supra. 
254.    It  will  admit  evidence  of  title  See,    also,    note   at   beginning   of 

in  a  third  person   (unless  the  com-  chapter,  and  notes  to  Form  2258. 
plaint  charges  wrongful  taking).    See  'Whatever  is  the  allegation  of  a 

preceding  text  note;  Simar  v.  Shea,  complaint,   showing  that  defendant 

89  App.  Div.  84,  85  N.  Y.  Supp.  457,  received  possession,  is  issuable.    El- 

aff'd  180  N.  Y.  558;  Jones  v.  Rahilly,  ton  v.  Markham,  20   Barb.  (N.  Y.) 

16  Minn.  320;  Sparks  v.  Heritage,  45  343. 
Ind.   66.     Or  an  attempted  sale  to 


2530  Abbott's  Forms  op  Pleading 

2238.  Specific  Denial  of  Conversion.10 

Defendant  denies  that  he  [or,  defendants]  u  took  or  con- 
verted [or  has  disposed  of]  the  goods  mentioned  in  the  com- 
plaint, |or  refused  to  deliver  them  to  the  plaintiff]. 

2239.  Specific  Denial  of  Demand  or  Detention. 

Defendant  denies  that  the  plaintiff  has  heretofore  de- 
manded possession  of  the  goods  mentioned  in  the  complaint, 
or  any  part  thereof,12  [or  that  defendant  has  refused  to 
comply  with  any  such  demand,]  13  and  defendant  denies 
that  he  wrongfully  or  otherwise  detains  them,  or  any  part 

of  them,  from  plaintiff. 

m 

2240.  Specific  Denial  of  Assignment  of  Cause  of  Action 
for  Conversion. 

"  Defendant  denies  that  [he  has  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  that]  the  said  M.  N.  and  0.  P. 
ever  assigned  to  the  plaintiff  their  right,  title  or  interest  in 
or  to  the  [trunk,  and  the  contents  thereof],  mentioned  in  the 
complaint;  or  in  and  to  any  claims,  demands  or  cause 
of  action  belonging  to  said  M.  N.  and  O.  P.,  or  either  of  them, 
for  the  alleged  detention  or  loss  of  said  [trunk  and  contents]. 

2241.  That  Defendant  has  a  Lien  on  the  Goods  by  Pledge.14 

I.  That  it  was  agreed  between  the  plaintiff  and  the  de- 

10  The  plea  of  non  cepit  puts  in  is-  fendants  did  not  participate.  Black 
sue  only  the  taking,  and  the  place  of  v.  Strang,  167  App.  Div.  149,  152  N. 
taking,   when  material.     Matter  of      Y.  Supp.  515. 

justification  or  excuse  or  waiver  must  12  Where  defendant  swears  he  is 

be  specially  pleaded.    Ely  v.  Ehle,  3  without  knowledge  of  any  demand, 

N.  Y.  506.     To  similar  effect,  Say-  he  may  have  a  bill  of  particulars  as 

mour  v.  Billings,  12  Wend.  (N.  Y.)  to  date,  and  character,  and  if  in  writ- 

285;  Skidmore  v.  Devoy,  1  N.  Y.  Leg.  ing  to  have  a  copy  of  it.    See  Kalina 

Obs.  123.  v.  Am.  Label  Co.,  146  App.  Div.  718, 

See  note  on  proof  allowable  under  131  N.  Y.  Supp.  410. 

general  denial  at  beginning  of  this  13  It  may  be  that  the  circumstan- 

chapter.  ces  will  permit  a  qualified  refusal  of 

11  If  the  complaint  charges  a  joint  a  demand.  See  Siebold  v.  La  Rue, 
conversion,  it  must  be  so  established,  83  Misc.  70,  144  N.  Y.  Supp.  658. 
and  a  general  denial  properly  raises  14  See,  also,  Forms  2242-2244,  and 
the  issue  that  one  or  more  of  the  de-  2262-8266,  for  other  precedents. 
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fendant,  in  consideration  of  the  defendant's  advancing  to 
the  plaintiff  dollars,  that  the  defendant  should  have 

a  lien  on  the  goods  mentioned  in  the  complaint  until  repay- 
ment of  said  sum,  with  interest;  that  the  defendant  advanced 
said  sum  to  the  plaintiff  and  plaintiff  delivered  said  goods 
to  defendant  under  said  agreement;  that  the  plaintiff  has 
not  repaid  the  said  sum  of  dollars,  or  any  part 

thereof.  » 

II.  That  the  defendant  has  detained  [and  still  detains] 
the  said  goods  by  virtue  of  said  pledge  thereof,  which  is  the 
act  of  detention  of  which  plaintiff  complains  herein. 

2242.  That  Defendant  has  a  Lien  for  Work  done  upon  the 
Goods. 

[Under  N.  Y.  Lien  Law,  §  180.] 

That  at  all  times  mentioned  in  the  complaint  the  defend- 
ant was  a  [watchmaker] ;  that  the  watch  mentioned  therein 
was  heretofore  delivered  by  the  plaintiff  to  the  defendant, 
to  be  by  him  repaired;  that  the  defendant  received  the  said 
watch  and  repaired  the  same  at  plaintiff's  request;  that  the 
reasonable  value  of  the  services  performed  [and  materials 
furnished]  by  defendant  in  this  behalf  was  the  sum  of 
dollars,  of  which  the  plaintiff  was  informed,  but 
did  not  pay  the  same,  and  the  same  is  still  due  and  unpaid; 
that  by  reason  of  the  premises  the  defendant  detained,  and 
still  detains,  the  said  watch  under  his  lien  and  as  security  for 
the  said  sum,  being  the  detention  in  the  complaint  men- 
tioned. 

2243.  That  Carrier  has  Lien  on  Baggage  for  Storage.15 

That  the  [trunk]  referred  to  in  plaintiff's  complaint  ar- 
rived at  [destination]  on  the  same  train  with  the  plaintiff; 
that  plaintiff  did  not  take  said  trunk  away  as  soon  as  prac- 

16  See  as  to  the  sufficiency  of  these  See,  where  the  lien  is  asserted  upon 

facts,  Kressin  v.  Central  R.  R.  Co.  freight,  Troy  Waste  Mgf.  Co.  v.  N. 

of  N.  J.,  119  App.  Div.  86,  103  N.  Y.  Y.  C.  &c.  R.  Co.,  158  App.  Div.  352, 

Supp.  1002,  and  cas.  cit.  143  N.  Y.  Supp.  420. 
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ticable  but  permitted  the  same  to  remain  for  his  convenience 
with  defendant  a  peiiod  of  hours;  that  the  reason- 

able charge  for  storage  of  said  trunk  for  such  period  is  the 
sum  of  ,  and  defendant  requested  plaintiff  to  pay 

such  sum  therefor;  that  plaintiff  declined  to  pay  said  sum, 
or  any  part  thereof,  and  defendant  has  detained  said  trunk 
under  its  lien  as  warehouseman,  which  is  the  conversion 
alleged  in  the  complaint. 

2244.  By  Attorney;  Setting  up  his  Lien  for  Services.16 

I.  That  at  the  times  mentioned  in  the  complaint,  defend- 
ant was  and  now  is  an  attorney  at  law  of  this  State;  that 
the  said  plaintiff  retained  this  defendant  to  defend  him  in  a 
certain  action,  brought  against  him  by  [briefly  describe  char- 
acter of  action]. 

II.  That  defendant  defended  plaintiff  in  said  action,  and 
that  the  services  rendered  by  him  therein  were  reasonably 
worth  the  sum  of  dollars;  that  defendant  advanced 
and  expended,  in  addition,  large  sums  of  money  for  neces- 
sary court  fees  and  other  items,  and  for  traveling  expenses, 
at  the  special  instance  and  request  of  said  plaintiff,  amount- 
ing to                dollars. 

III.  That  of  the  sum  of  money  received  in  said  action  by 
defendant  from  ,  as  in  said  complaint  mentioned, 
after  repayment  of  his  said  outlays  there"  remained  in  de- 
fendant's possession  the  sum  of  dollars,  which  sum 
this  defendant  has  retained  in  part  payment  for  his  services 
aforesaid,  and  which  said  sum  is  the  sum  which  the  com- 
plaint charges  has  been  converted  by  defendant. 

2245.  Purchase   from  or  Advances   made   to  Factor   or 
Agent. 

[Under  N.  Y.  Pers.  Prop.  Law,  §  43.]  17 


16  Adapted  from  Ward  v.  Craig,  87      tion,  Schmidt  v.  Simpson,  204  N.  Y. 
N-  Y-  550.  434;  Freudenheim  v.  Gutter,  201  id. 

17  See,    as    to    application  of   sec-      94. 
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That  prior  to  the  day  of  ,  19    ,  the  plaintiff 

intrusted  the  goods  described  in  the  complaint  to  the  pos- 
session of  one  M.  N.  for  the  purpose  of  sale  [or,  for  the  pur- 
pose of  being  security  for  advances  made  or  obtained 
thereon].  That  defendant  on  said  day  upon  the  faith  of  said 
possession  by  said  M.  N.,  and  without  notice  of  plaintiff's 
alleged  ownership  [or,  rights  therein]  duly  purchased  said 
goods  of  said  M.  N.  [or,  advanced  to  said  M.  N.  the  sum  of 
dollars  upon  the  security  thereof]. 

[If  an  advance  of  money  is  alleged:]  That  no  part  of  said 
sum  so  advanced  has  been  repaid,  and  defendant  detains 
said  goods  as  security  for  the  repayment  thereof. 

2246.  Justification  by  Officer  of  Taking  under  Execution. 

I.  That  at  the  times  hereinafter  mentioned  defendant  was 
[and  now  is] -sheriff  of  the  County  of 

II.  That  on  or  about  the  day  of  ,  19     , 
one  M.  N.  duly  recovered  judgment  in  the  Court 
against    the    plaintiff  herein    for    the    sum    of 
dollars. 

III.  That  thereafter  and  on  or  about  the  day  of 

,19  ,  an  execution  upon  said  judgment  was  duly 
issued  in  the  form  required  by  law  and  directed  to  defend- 
ant, as  said  sheriff,  and  duly  delivered  to  defendant;  that 
afterwards  and  before  the  return  day  of  said  execution,  de- 
fendant as  such  sheriff  and  by  virtue  of  said  execution,  and 
in  compliance  therewith,  peaceably  and  quietly  levied  upon 
the  property  described  in  the  complaint  and  took  the  same 
into  his  possession;  that  afterward  upon  first  having  duly 
advertised  the  sale  thereof  as  required  by  law,  defendant 
as  such  sheriff  duly  sold  said  property  under  said  execution 
for  the  sum  of  dollars,  and  duly  applied  said  sum 

upon  said  execution  and  in  [partial]  satisfaction  of  said  judg- 
ment. 

IV.  That  the  aforesaid  acts  of  the  defendant,  as  such 
sheriff,  are  the  same  of  which  plaintiff  complains  in  this 
action. 
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2247.  That  the  Goods  were  Seized  under  an  Attachment, 
and  that  the  Plaintiff  is  a  Fraudulent  Grantee.18 

I.  That  one  M.  N.,  on  and  prior  to  the  day  of 

,19    ,  was  indebted  to  the  defendant  in  the  sum 
of  dollars,  and  departed  from  the  State,  or  kept 

himself  concealed  within  it,  with  intent  to  hinder,  delay 
and  defraud  his  creditors  including  defendant  of  their  just 
demands  [or  otherwise,  according  to  the  statute]. 

II.  That  the  defendant  on  said  date  duly  applied  [stating 
the  proceedings  to  obtain  an  attachment  against  M.  N.;  see 
Forms  1421  and  1422];  that  a  warrant  of  attachment  was 
thereupon  duly  issued  by  the  said  justice  to  the  sheriff  of 
the  county  of  ,  commanding  him  to  attach  all  of 
the  property  of  the  said  M.  N.,  which  warrant  was  duly 
delivered  to  said  sheriff,  to  be  executed  according  to  law. 

III.  That  the  plaintiff,  on  the  day -of 

19  ,  was  possessed  of  the  [property]  mentioned  in  the  com- 
plaint, by  virtue  of  a  bill  of  sale  thereof,  theretofore,  made  to 
him  by  the  said  M.  N.  with  the  intent  to  hinder,  delay  and 
defraud  the  creditors  of  the  said  M.  N.  of  their  just  debts 
[here  state  facts  showing  fraudulent  intent].19 

TV.  That  the  said  sheriff,  by  virtue  of  the  said  warrant, 
and  the  defendant,  in  aid  and  by  the  command  of  the  said 
sheriff,  did  attach,  and  for  the  space  of  [two  days]  did  safely 
keep  the  said  [property]  as  and  for  the  proper  goods  and 
chattels  of  the  said  M.  N.,  which  is  the  same  trespass  com- 
plained of  by  the  plaintiff. 

V.  That  after  the  said  [property]  was  so  attached,  the 
plaintiff,  pursuant  to  the  said  act,  put  in  a  claim  to  said 
[property]  as  his  property;  and  the  said  sheriff  did,  thereupon, 
summon  and  swear  a  jury,  to  try  the  property  of  the  said 
[goods];  and  the  said  jury  did,  by  inquisition,  on  the 
day  of  ,  19    ,  find  the  said  [goods]  to  be  the  property 

18  This     form     is     sustained     by  See  another  form,  under  Replevin, 

Patcher  v.  Sprague,  2  Johns.  (N.  Y.)      No.  2267. 
462.  19  See  Form  1467,  etc. 
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of  the  plaintiff;  and  the  said  sheriff  did,  thereupon,  deliver 
the  said.[<70ods]  to  the  said  plaintiff. 

2248.  That  Defendant  Broker  had  Right  to  Sell  without 
Notice.20 

That  the  plaintiff  employed  the  defendant,  who  was  a 
member  of  the  Exchange,  as  a  broker,  to  enter  into 

a  certain  contract  of  said  Exchange,  and,  pursuant  to  its 
rules  and  regulations,  to  purchase  [state  what,  as] 
bales  of  cotton  at  the  market  price,  deliverable  in  the  month 
of  ,  19     ,  for  plaintiff's  account;  that  plaintiff  then 

and  there  deposited  with  defendant  the  sum  of 
dollars,  as  margin  to  secure  the  defendant  upon  said  con- 
track  against  the  fluctuations  of  the  market;  that  plaintiff 
also  then  and  there  agreed,  in  consideration  of  the  defend- 
ant's agreement  to  make  such  purchase  for  his  account  and 
thereby  to  assume  the  liability  for  the  amount  of  the  pur- 
chase price  not  covered  by  said  margin,  to  keep  with  de- 
fendant a  sum  of  money  as  margin  on  said  purchase  equal 
to  the  difference  between  the  purchase  price  and  the  market 
price  of  raw  cotton;  and  plaintiff  further  agreed,  and  it  was 
the  course  of  business  between  plaintiff  and  defendant,  that 
defendant  should  have  the  right  to  close  out  said  purchase 
and  sell  the  said  [cotton]  when  the  margin  deposited  by 
plaintiff  with  defendant  was  running  out,  without  notice, 
and  that  plaintiff  would  pay  defendant  the  difference,  if 
any,  between  the  purchase  price  and  selling  price,  less  the 
amount  of  margin  deposited. 

That  in  pursuance  of  said  employment,  and  under  its 
terms  as  aforesaid,  defendant,  as  plaintiff's  broker,  purchased 
for  his  account  on  the  day  of  ,   19    , 

[state  what];  that  the  plaintiff  failed  to  keep  up  his  margin 
with  defendant,  as  agreed,  and  that  on  the  day  of 

,  19     ,  said  margin  was  running  out,  and  the  de- 

20  From  answer  in  Smith  v.  Craig,      N.  Y.  617;  Thompson  v.  Baily,  220 
211  N.  Y.  456,  where  defendant  sue-      N.  Y.  471. 
ceeded.    Also,  Keller  v.  Halsey,  202 
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fendant  thereupon  sold  said  [cotton]  at  the  then  market 
price    of  dollars,    receiving    therefor    the    sum    of 

dollars. 

That  the  above  purchase  and  sale  are  the  same  transactions 
alleged  in  the  complaint. 

[//  the  complaint  alleges  that  defendant  had  agreed  to  give 
notice  to  plaintiff  before  closing  out  the  account,  or  that  the 
rules  of  the  Exchange  so  provided,  deny  that  allegation.] 

2249.  Failure  to  File  Contract  of  Conditional  Sale. 
[Under  Personal  Prop.  Law,  §  62.] 

That  the  [chattels]  described  in  the  complaint  were  at- 
tached and  intended  to  be  attached  to  a  building  known  as 
No.  in  the  city  of  ; 21  [show  defendant  to 

be  a  bona  fide  purchaser  or  incumbrancer  of  the  premises  on 
which  such  building  stands];  that  said  [chattels]  had  been  sold 
by  plaintiff  under  a  contract  of  conditional  sale  and  that 
such  contract  was  not  filed  as  required  by  §  62  of  the  Per- 
sonal Property  Law. 

2250.  By  Bailee  that  Property  has  been  Delivered  to  An- 
other Person.22 

That  prior  to  the  time  of  the  plaintiff's  demand  for  the 
return  of  said  goods  described  in  the  complaint,  and  on  or 
about  the  day  of  ,  19     ,  one  M.  N.  de- 

manded of  defendant  that  he  deliver  said  goods  to  him; 
that  said  M.N.  was  then  [and  still  is]  the  owner  of  said  goods; 

21  It  is  immaterial  whether  the' ar-  up  title  in  a  third  person.     It  does 

tides  were  so  affixed  as  to  become  not  apply  where  the  property  has 
part  of  the  freehold.     Central  Un.  „   been  taken  from  the  bailee  by  due 

Gas   Co.  v.  Browning,  146  App.  Div.  process  of  law  (Bliven  v.  Hudson  Riv. 

783,  131  N.  Y.  Supp.  464,  rev'd  on  R.  R.  Co.,  36  N.  Y.  403),  or  has  been 

another  ground,  210  N.  Y.  10;  Bar-  delivered  by  him  to  the  true  owner 

win    Realty    Co.    v.    Union    Stone  (Western  Transp.  Co.  v.  Barber,  56 

Works,  146  App.  Div.  319,  130  N.  Y.  N.  Y.  544)  or  to  the  person  to  whom 

Supp.  781,  aff'd210  N.  Y.  537.  the  bailor  has  pledged  the  property 

n  The  general  rule  is,  that  a  bailee  as  security  (Kramer  v.  Haeger  Stor- 

raay  not  deny  the  right  of  the  bailor  age  Warehouse  Co.,   123  App.  Div. 

to  a  return  of  the  goods,  by  setting  316,  108  N.  Y.  Supp.  1). 
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that  pursuant  to  such  demand,  defendant  delivered  said 
goods  to  said  M.  N. 

2251.  Plaintiff's  Acceptance  of  Return  of  Property.23 

As  a  partial  defense  and  in  mitigation  of  damages,  that 
on  or  about  the  day  of  ,  19    ,  [and  sub- 

sequent to  the  commencement  of  this  action]  plaintiff,  as 
the  owner  of  the  [horse]  described  in  the  complaint,  took 
possession  of  said  [horse]  and  has  since  remained  in  posses- 
sion thereof.24 

2252.  Loss  or  Destruction  of  Article  before  Demand.25 

That  prior  to  the  demand  alleged  in  the  complaint,  and 
on  or  about  the  day  of  ,  19     ,  the  [chattel] 

therein  mentioned  was  without  fault  or  negligence  on  the 
part  of  defendant  stolen  from  him  [or,  destroyed  by  fire — 
or  otherwise]. 

2253.  That  Plaintiff  Brought  Conversion  against  Another 
for  Same  Property.26 

That  prior  to  the  commencement  of  this  action  and  on  or 
about    the  day    of  ,    19    ,    plaintiff    duly 

recovered  judgment  in  the  Court  against  defendant 

[or,  against  one  M.  N.]  for  damages  for  the  conversion  of 
the  property  mentioned  in  the  complaint;  that  said  judgment 
has  been  fully  paid  and  satisfied. 

2254.  Waiver  of  the  Conversion.27 

That  plaintiff  waived  the  conversion  of  said  [goods]  al- 

23  See  note  on  page  1270,  vol.  I,  ful  detention,  in  Sternberg  v.  Schein, 
as  to  effect  of  this  defense  on  measure  63  App.  Div.  417,  71  N.  Y.  Supp.  511. 
of  damages.  26  Adapted  from  Cramer  v.  Brown- 

24  From  Flagler  v.  Hearst,  91  App.  nell,  166  App.  Div.  456,  151  N.  Y. 
Div.  12,  86  N.  Y.  Supp.  308;  ano.  Supp.  1001,  holding  that  the  judg- 
dec.  62  App.  Div.  18,  70  N.  Y.  Supp.  ment  is  not  a  bar  unless  satisfied. 
956.  27TNot  admissible  under  a  general 

"Defense  sustained,  in  action  of  denial.  Wood  v.  Proudman,  122  App. 
conversion  based  upon  alleged  wrong-      Div.  826,  107  N.  Y.  Supp.  757. 
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leged  in  the  complaint;  [state  facts  constituting  waiver,2*  as:] 
that  with  knowledge  that  defendant  had  disposed  thereof, 
and  on  or  about  the  day  of  ,  19    ,  plaintiff 

agreed  that  said  [goods]  might  be  treated  as  having  been 
sold  to  defendant  as  of  a  date  prior  to  such  disposition  by 
defendant,   and  that  defendant  should  have  a  credit  of 
months  in  paying  therefor. 

2255.  Partial  Defense,  of  Worthlessness  of  Article  Con- 
verted; that  Note  Alleged  to  have  been  Converted 
was  Barred  by  Foreign  Statute  of  Limitations.29 

As  a  partial  defense  to  the  cause  of  action  in  the  com- 
plaint contained,  defendants  allege,  on  information  and  belief : 

I.  That  M.  N.,  by  whom  the  note  alleged  in  the  complaint 
purports  to  have  been  made,  at  the  date  thereof,  resided 
and  still  resides  in  the  State  of 

II.  That  an  act  of  the  legislature  of  said  State  of  *  .  , 
known  as  or  entitled  "The  Code  of  Civil  Procedure  of 

,"   which   took   effect  ,19     ,    in   section 

thereof  prescribes  "that  civil  actions  other  than 

for  the  recovery  of  real  property  can  only  be  brought  within 

the  following  periods  after  the  cause  of  action  shall  have 

accrued  : 

"First.  Within  five  years; 

"An  action  upon  an  agreement,  contract  or  promise  in 
writing." 

III.  That  more  than  five  years  have  elapsed  since  the 
said  note  became  due  and  payable,  and  a  right  of  action 
accrued  thereon;  that  no  action  can  now  be  maintained  nor 
any  recovery  had  thereon. 

If  defendant  claims  that  the  origi-  2"  From  Thompson  v.  Halbert,  109 

nal  agreement  was  subsequently  mod-  N.  Y.  329,  21  Abb.  N.  C.  266,  where 

ified,  so  as  to  prevent  his  act  being  a  the  court  held  that  the  defense  was 

conversion,  he  must  plead  the  modi-  admissible   under   a   general   denial, 

fication    affirmatively.      See    Form  but  when  specially  pleaded  it  was  a 

1914.  partial  one,  and  must  be  so  charac- 

28  See  note  on  pleading  waiver,  vol.  terized.    See,  also,  Pawsen  v.  Miller, 

I,  p.  26.  66  App.  Div.  12,  72  N.  Y.  Supp.  1011. 
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2256.  Killing  Dog  Worrying  Sheep.30 

That  in  justification  of  the  committing  of  the  said  al- 
leged trespass  in  said  complaint  mentioned,  the  plaintiff's 
said  dog  was  found  by  this  defendant  running,  worrying 
and  injuring  defendant's  sheep  [or,  the  sheep  of  one  M.  N.] ; 
that  thereupon  defendant  killed  the  said  dog,  as  he  lawfully 
might. 

2257.  That  Dog  was  not  Licensed.31 

[Under  Second  Class  Cities  Law,  §  220.] 

That  plaintiff  did  not  procure  for  the  dog  mentioned  in 
the  complaint  the  license  required  by  §  220  of  the  Second 
Class  Cities  Law  and  said  dog  was  unlicensed  at  the  time 
of  his  alleged  injury.  That  said  dog  was  harbored  within 
the  limits  of  the  city  of  ,  which  is  a  city  of  the 

second  class. 

30  See  Form  2257,  alleging  that  band  v.  Beiermeister,  168  App.  Div. 
plaintiff's  dog  was  not  licensed.  596,  154  N.  Y.  Supp.  333. 

31  An   affirmative   defense.     Rim- 
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2258.  Specific  Denials.2 
Defendant  denies  that  plaintiff,  at  the  time  of  the  com- 

1  See,  generally,  the  forms  of  an-  title  or  right.  Code  Civ.  Pro.,  §  1723 
swers  in  preceding  chapter  under  Simar  v.  Shea,  89  App.  Div.  84,  85 
Conversion,  for  additional  prece-  N.  Y.  Supp.  457,  aff'd  180  N.  Y.  558 
dents.  Seidenbach  v.  Riley,  111  N.  Y.  560 

2  In  an  action  of  replevin  for  wrong-  Levy  p.  Kelter,  63  App.  Div.  392 
ful  detention  only,  a  general  denial  is  71  N.  Y.  Supp.  509;  Oakland  Mfg, 
sufficient  to  put  the  plaintiff  to  proof  Co.  v.  Linde  Co.,  162  App.  Div 
of  ownership,  or  right  of  possession,  543,  147  N.  Y.  Supp.  1045;  Griffin  v 
at  the  time  of  the  commencement  of  Long  Island  R.  Co.,  101  N.  Y.  348 
the  action,  and  to  allow  defendant  Jones  v.  Rahilly,  16  Minn.  320 
to  prove  title  or  right  to  possession  Kennedy  v.  Shaw,  38  Ind.  474 
in  himself,  or  in  a  stranger  although  Hass  v.  Altieri,  2  Misc.  252,  21  N.  Y 
he  does  not  connect  himself  with  such  Supp.   950;   Pulliam  v.  Burlingame. 

2540 
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mencement  of  this  action  was,  or  is,  the  owner,  or  was  or  is 
entitled  to  the  possession  of  the  goods  described  in  the  com- 
plaint, or  any  part  thereof. 

Defendant  denies  that  he  took  the  goods  described  in  the 
complaint,  or  any  part  thereof,  from  the  possession  of  the 
plaintiff. 

Defendant  denies  that  the  plaintiff  has  ever  demanded  of 
defendant  the  return  of  said  goods,  or  any  part  thereof,  or 
that  defendant  has  refused  to  deliver  them  to  plaintiff,  or 
wrongfully  detains  them  from  plaintiff.3 

Defendant  denies  that  said  goods  are  of  the  value  of 
dollars,  or  more  than  dollars  [andjdenies 

that  the  same  are  of  the  usable  value  of  dollars,  or 

of  any  usable  value  whatever]. 

[If  chattel  has  been  replevied  by  plaintiff,  demand  judgment 
for  its  return,  as:]  Wherefore,  defendant  demands  judgment 
for  the  return  of  said  [chattel]  and  for  dollars  dam- 

ages, and  if  possession  thereof  is  not  delivered  to  defendant 
for  dollars,  the  value  of  said  [chattel].4" 


81  Mo.  Ill;  Gray  v.  Parker,  38  id.  connecting  him  with  the  title.     Bills 

160.  v.  Baker,  178  App.  Div.  480,  165  N. 

A  denial  of  the  plaintiff's  title  and  Y.  Supp.  171;  see,  also,  the  precedent 

right  of  possession,  and  of  the  wrong-  in  Form  2260,  and  the  note  and  cases 

ful  detention,  was  held  sufficient  with-  cited  at  the  beginning  of  the  preced- 

out  a  denial  of  an  averment  of  the  ing  chapter  of  Answers  in  Conver- 

particular  facts  upon  which  his  title  sion. 

and  right  of  possession  are  claimed.  3  Defendant    may    prove    that    a 

Nudd  v.  Thompson,  34  Cal.  39.    But  mortgage  under  which  the  plaintiff 

the  prevailing  rule  is  that  if  plaintiff  claims  title"  and  possession  was  a  for- 

sets  forth  facte  which  show  owner-  gery.      Gaudy    v.     Pool,     14    Neb. 

ship,  a  mere  denial  of  the  resulting  98. 

ownership  without  a  denial  of  the  4  N.  Y.  Code  Civ.  Pro.,  §  1730. 

facts,  is  insufficient.  Where  there  is  an  issue  as  to  the  ti- 

But  if  plaintiff  charges  a  wrongful  tie  or  right  of  possession,  and  a  find- 

tahing,  as  well  as  detention,  the  de-  ing  in  favor  of  the  defendant,  a  judg- 

nial  of  plaintiff's  ownership  raises  an  ment  for  the  return  of  the  property 

immaterial  issue;  if  defendant  seeks  follows  as  a  matter  of  course,  even  if 

to  justify  his  taking  by  ownership  in  the  answer  does  not  contain  a  formal 

a  third  person,  he  must  plead  such  prayer  for .  the  return.     Lavelle  v. 

ownership  and  also  set  forth  facts  Lowry,  5  Mont.  498. 
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2269.  Defendant  Part  Owner.5 

Defendant  denies  that  plaintiff  is  the  owner  or  entitled 
to  the  possession  of  the  articles  described  in  the  complaint, 
and  alleges  that  an  undivided  one-half  of  the  goods  and  chat- 
tels mentioned  in  the  complaint  was  at  the  time  of  the  com- 
mencement of  this  action  and  still  is,  the  property  of  this 
defendant  and  not  of  the  plaintiff,  and  the  whole  of  said 
goods  and  chattels  then  were  rightfully  in  the  possession  of 
this  defendant. 

2260.  To  Charge  of  Wrongful  Taking;  Answer  of  Title  in 
Defendant  or  in  a  Stranger.6 

Defendant  denies  that  plaintiff  is  the  owner  or  entitled 
to  the  possession  of  the  goods  mentioned  in  the  complaint, 
and  alleges  that  they  were,  at  the  time  of  the  commence- 
ment of  this  action  [and  now  are]  the  property  of  the  de- 
fendant [or,  the  property  of  one  M.  N.,  who  was  then  this 
defendant's  employer,  and  in  whose  behalf  and  at  whose 
direction  defendant  was  acting  in  taking  the  said  goods 
from  plaintiff's  possession]. 

2261.  That  the  Goods  were  Taken  from  Defendant  Under 
Legal  Process.7 

That  prior  to  any  demand  for  the  return  of  said  goods 
and  prior  to  the  commencement  of  this  action,  the  goods 
described  in  the  complaint  were  levied  upon  and  taken 
away  from  the  defendant's  possession  by  the  sheriff  of  the 
county  of  ,  under  and  by  virtue  of  an  execution 

[or,  warrant  of  attachment]  duly  issued  against  the  property 

5  This  proof  could  properly  come  7  That  this  is  a  good  defense,  in 
in  under  a  general  denial.  See  notes  N.  Y.  and  many  other  jurisdictions, 
to  Form  2258.                                             see  Sinnott  v.  Feiock,  165  N.  Y.  444, 

6  See  note  2  to  Form  2258.  and  cases  collated.     The  precedent 
Under  the  New  York  Code,  a  de-      should  be  used  only  when  the  com- 

nial   of   the   taking   may  be   joined  plaint   alleges   the  facts   showing   a 

with   a   justification   of  the   taking.  sale  to  defendant  induced  by  fraud, 

Hackley   v.    Ogmun,    10    How.    Pr.  and  alleges  a  rescission  and  demand 

44.  for  the  return  of  the  goods. 
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of  this  defendant  in  an  action  wherein  one  M.  N.  was  plain- 
tiff and  this  defendant  was  defendant,  and  in  which  said 
M.  N.  recovered  judgment  against  defendant  on  the 
day  of  ,  19    . 

2262.  That  Defendant  Detains  Property  by  Virtue  of  Lien ; 8 
for  Storage.9 

[Under  N.  Y.  Gen.  Business  Law,  §  112,] 

I.  That  the  defendant,  at  all  times  mentioned  in  the  com- 
plaint, was,  and  still  is,  engaged  in  business  as  a  warehouse- 
man; that  on  or  about  the  day  of  ,  19  , 
the  plaintiff  deposited  the  goods  mentioned  in  the  complaint 
with  the  defendant  for  storage  and  then  and  there  agreed  to 
pay  for  so  storing  the  same  [according  to  fact]. 

II.  That  defendant  duly  performed  all  the  conditions  of 
said  agreement  on  his  part,  and  has  stored  said  goods  for 

months,  and  has  always  been,  and  still  is,  ready 
and  willing  to  deliver  the  said  goods  to  the  plaintiff  upon 
payment  to  him  of  the  money  due  for  storage;  that  there  is 
now  due  therefor  the  sum  of  dollars. 

III.  That  the  plaintiff  has  not  paid  or  tendered  the  said 
storage  charges;  wherefore,  the  defendant  detained  [and  still 
detains]  said  goods. 

8  See  for  other  precedents,  Forms  virtue  of  a  lien.  Lindsay  v.  Wyatt, 
2263-2266  following,  and  also  Forms  1  Idaho,  738.  Contra,  in  New  York, 
2241-2244  under  Conversion.  Graham  v.  Harrower,  18  How.  Pr. 

9  A  lien  for  storage  in  the  absence  144;  Wehle  v.  Butler,  12  Abb.  Pr., 
of  express  agreement,  or  statute,  N.  S.,  139;  but  see  dictum  in  accord 
only  accrues  to  one  in  business  as  a  with  Idaho  decision,  in  Bernheimer 
warehouseman.  The  New  York  stat-  v.  Hartmayer,  50  App.  Div.  316,  63 
ute  does  not  extend  the  common-law  N.  Y.  Supp.  978. 

hen  to  cases  of  private  storage.  Troy  A  claim  for  storage  cannot  be  set 
Waste  Mfg.  Co.  v.  N.  Y.  Central  &c.  up  by  way  of  counterclaim.  Bern- 
It.  Co.,  158  App.  Div.  352,  143  N.  heimer  v.  Hartmayer,  supra. 
Y.  Supp.  420;  Merritt  v.  Peirano,  10  The  lien  cannot  be  asserted  against 
App.  Div.  563,  42  N.  Y.  Supp.  97,  the  holder  of  a  chattel  mortgage 
aff'd  167  N.  Y.  541.  which  has  been  duly  filed.  Ludwig 
It  was  held  not  error  under  a  gen-  &c.  Co.,  v.  Roth,  67  Misc.  458,  123  N. 
eral  denial,  to  allow  defendant  to  Y.  Supp.  191. 
prove  his  right  to  the  possession  by 
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2263.  Lien  for  Services.10 

[As  a  counterclaim:]  n 

I.  That  the  goods  described  in  the  complaint  were  manu- 
factured [or,  That  work  has  been  done  upon  the  goods  de- 
scribed in  the  complaint,]  at  plaintiff's  request  by  the  de- 
fendant as  a  [carpenter  and  joiner];  that  defendant  has 
detained  them  by  virtue  of  his  artisan's  lien  and  as  security 
for  the  payment  of  dollars,  which  said  sum  is  due 
him  from  the  plaintiff  as  the  agreed  price  and  the  reasonable 
value  of  the  defendant's  said  work  and  labor  thereupon.12 

II.  That  defendant  has  always  been  ready  and  willing 
to  deliver  said  goods  to  plaintiff  upon  receiving  said  sum  of 

dollars,  but  said  sum  is  still  due  from  the  plaintiff 
therefor,  and  unpaid;  wherefore,  the  defendant  detained 
[and  still  detains]  said  goods. 

2264.  Lien  as  Hotel  or  Boarding  House  Keeper.13 

That  at  the  times  mentioned  in  the  complaint,  defendant 
was  [and  now  is]  the  proprietor  of  a  hotel  for  public  enter- 
tainment [or,  boarding  house — or,  lodging  house — or,  apart- 
ment hotel]  known  as  the  ,  at  .  That  on 
or  about  the                day  of                ,   19     ,  plaintiff  [or, 


10  This  is  a  defense  to  the  owner's  250,  65  N.  Y.  Supp.  379;  Scognamillo 
action  of  replevin.    Bauer  v.  Cohen,  v.  Passarelli,  210  N.  Y.  550. 

127  App.  Div.  194,  111  N.  Y.  Supp.  12  The  artisan  has  no  lien  where  the 

46.    See  N.  Y.  Lien  Law,  §  180.  agreement  required  the  delivery  of 

11  Defendant  may  set  up  his  claim  the  articles  before  payment.  Bauer 
for  work  done  as  a  counterclaim  on  v.  Cohen,  supra.  It  is  not  necessary, 
contract,  instead  of  as  a  lien;  it  is  however  (unless  the  complaint  should 
allowable  as  a  transaction  connected  allege  the  contrary),  to  allege  that 
with  the  subject  of  action.  If  the  payment  for  the  work  was  to  be  made 
cause  of  action  and  counterclaim  on  delivery,  lor  that  is  the  legal  pre- 
are  both  established,  the  judgment  sumption.  See  Heilbron  v.  Herzog, 
should  require  delivery  by  defendant  165  N.  Y.  98. 

upon  receiving  payment  of  amount  of  "  The  common-law    lien  exists  in 

counterclaim,  or,  in  default  of  deliv-  New  York.    Waters  &  Co.  v,  Gerard, 

ery,   payment  by  defendant  of  ex-  189  N.  Y.  302.    The  form,  however, 

cess  of  value  over  amount  of  counter-  is  adapted  to  the  lien  as  defined  by 

claim.    Cooper  v.  Kipp,  52  App.  Div.  statute  (N.  Y.  Lien  Law,  §  181). 
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one  M.  N.]  14  was  received  by  defendant  as  a  guest  [or, 
boarder, — or,  lodger]  therein,  and  so  remained  until  , 

19  ;  that  said  plaintiff  [or,  said  M.  N.]  is  indebted  to  de- 
fendant in  the  sum  of  dollars  for  his  accommoda- 
tion, board,  lodging  and  extras  furnished  to  him  at  his  re- 
quest by  defendant  during  said  period.15 

That  the  [property]  mentioned  and  described  in  the  com- 
plaint was  brought  to  defendant's  said  hotel  [or,  house]  by 
said  plaintiff  [or,  said  M.  N.]  during  said  period,  and  is  now 
detained  by  defendant  under  and  by  virtue  of  his  hen. 

2265.  Lien  for  Board  of  Animal,  and  Storage  of  Vehicle.16 

[Under  N.  Y.  Lien  Law,  §  183.] 

That  at  the  times  mentioned  in  the  complaint  defendant 
was  engaged  in  keeping  a  livery  stable  [or,  a  boarding  stable 
for  animals]  17  that  the  [horse]  mentioned  in  the  complaint 
was  boarded  [or,  pastured]  by  defendant  at  the  request  of 
the  plaintiff,  and  in  connection  therewith  and  at  the  like 
request  defendant  kept  and  stored  plaintiff's  vehicle  and 
harness,1'8  from  the  day  of  ,   19     ,  to  the 

commencement  of  this  action;  that  plaintiff  agreed  to  pay  for 
such  [boarding  and  storage]   at  the  rate  of  per 

[week],  and  said  sum  was  the  reasonable  value  thereof; 
that  plaintiff  has   paid  no  part   thereof,   and   defendant 

14  The  lien  attaches  to  goods  deliv-  Hassett  v.  Sanborn,  62  App.  Div. 
ered  to  a  guest  under  a  conditional      588,  71  N.  Y.  Supp.  81. 

sale  agreement,  and  brought  to  the  At  common  law  no  lien  was  given. 

hotel.    Waters  &  Co.  v.  Gerard,  sit-  Id. 

pra.  A  similar  lien  is  given  by  the  stat- 

15  The  lien  does  not  cover  future  ute  upon  the  storage,  or  repair,  of 
damages.  Coe  v.  Haight,  95  Misc.  motor  vehicles.  N.  Y.  Lien  Law, 
603,  159  N.  Y.  Supp.  666.  §  184. 

16  This  lien  is  only  given  where  an  "  Since  the  lien  is  given  to  one 
express  or  implied  agreement  was  "pasturing  or  boarding  one  or  more 
made  with  the  owners.  An  agree-  animals,"  k  is  not  essential  that  the 
ment  made  by  one  who  was  in  wrong-  one  claming  the  lien  show  that  he 
ful  possession  of  the  animal,  or  who  kept  a  livery  or  boarding  stable, 
had  no  authority  from  the  owner  to  18  The  storage  of  the  vehicle  must 
make  it,  will  not  support  the  lien,  be  "in  connection''  with  the  keep- 
ing of  the  animal. 
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claims  the  right  to  detain  said  [horse  and  harness  and  ve- 
hicle] until  the  sum  due  him  under  said  agreement  has  been 
paid. 

2266.  Lien  for  Salvage.19 

That  the  goods  described  in  the  complaint  had  been  lost 
overboard  into  the  waters  of  and  thereby  had 

become  derelict  and  in  peril  of  loss  and  destruction^  that 
defendant  voluntarily  saved  said  goods  and  thereby  be- 
came entitled  to  his  reasonable  compensation  for  salvage  and 
his  expenses  in  caring  for  said  goods,  amounting  in  all  to 
dollars.  That  plaintiff  has  failed  to  pay  any  por- 
tion thereof  although  payment  thereof  has  been  demanded. 
That  defendant  has  detained  said  goods  by  virtue  of  his 
lien  for  the  amount  of  said  salvage  and  expenses. 

2267.  By  Sheriff,  Justifying  under  an  Attachment. 

I.  Defendant,  upon  his  information  and  belief,  avers  that 
on  or  about  the  day  of  ,  19    ,  one  O.  P. 

duly  commenced  an  action  in  the  Court  of  the 

State  of  against  one  M.  N.  for  [briefly  state  char- 

acter of  action],  and  on  the  same  day  made  application  to 
Hon.  J.  K.,  one  of  the  justices  of  said  court,  for  a  warrant 
of  attachment  against  the  property  of  the  said  M.  N.,  and 
presented  to  the  said  justice,  on  the  said  application,  an 
affidavit  or  affidavits,  whereby  it  appeared  that  a  cause  of 
action  existed  against  the  said  M.  N.,  specifying  the  amount 
of  the  said  claim,  and  the  grounds  thereof;  and  that  the  de- 
fendant was  not  a  resident  of  the  State  of  New  York,  but 
resided  at  ,  in  the  State  of  ;  and  at  the 

same  time  said  O.  P.  presented  to  the  said  justice  an  under- 
taking as  required  by  law  to  the  effect  that  if  said  defendant 
in  said  action  recovered  judgment,  the  plaintiff  therein  would 
pay  all  costs  that  might  be  awarded  to  the  said  defendant, 
and  all  damages  which  he  might  sustain  by  reason  of  such 

19  From  Central   Stock  &c.   Co.  v.   Mears,  89  App.   Div.   452,  85  N.  Y. 
Supp.  795. 
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attachment,  not  exceeding  the  amount  specified  in  such 
undertaking,  and  the  amount  specified  in  such  undertaking 
was  at  least  the -sum  of  two  hundred  and  fifty  dollars. 

II.  That  thereupon  the  said  justice  duly  granted  a  warrant 
of  attachment  against  the  property  of  the  said  M.  N., 
directed  to  this  defendant,  as  sheriff  of  the  city  and  county 
of  New  York,  and  required  and  commanded  him  to  attach 
and  safely  keep  all  the  property  of  the  said  M.  N.,  within 
his  county,  or  so  much  thereof  as  might  be  sufficient  to 
satisfy  the  demand  of  the  plaintiff  in  said  warrant  of  at- 
tachment, of  dollars,  with  interest  thereon  as  afore- 
said, being  the  amount  of  indebtedness  stated  in  such  at- 
tachment, together  with  all  costs  and  expenses,  and  that 
this  defendant  proceed  thereon  in  the  manner  required  by 
law. 

III.  That  the  said  warrant  of  attachment  was  delivered 
to  and  received  by  defendant  as  such  sheriff  as  aforesaid, 
for  service,  on  the  day  of  ,  19  ;  that  under 
and  by  virtue  of  said  warrant  of  attachment  defendant 
forthwith  levied  upon  and  attached  four  cases  and  two  casks 

.of  the  character  and  description  of  those  mentioned  and 
described  in  the  complaint,  which  the  defendant  believes 
and  alleges  to  be  the  goods  and  chattels  referred  to  in  the 
complaint,  and  took  the  same  in  his  custody,  and  that  the 
said  attaching  and  taking  as  aforesaid  constitute  the  wrong- 
ful detention  in  the  complaint  alleged. 

IV.  Defendant,  upon  his  information  and  belief,  avers 
that  the  said  goods  and  chattels  so  attached  and  taken  as 
aforesaid  were,  at  the  time  of  said  attaching  and  taking, 
the  property  of  the  said  M.  N.,  or  that  the  said  M.  N.  had 
a  leviable  or  attachable  interest  therein,  or  that  said  goods 
and  chattels  were  liable  to  be  levied  upon,  and  taken  under 
and  by  virtue  of  said  attachment. 
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2268.  Justification  by  Sheriff  or  Indemnitors  under  At- 
tachment. 

[Sustained  in  Dearing  v.  McKinnon,  Dash  &  Hardware 
Co.,  165  N.  Y.  78.]  20 

That  on  or  about  the  day  of  ,  19    ,  in 

an  action  then  pending  in  the  Supreme  Court  of  the  State 
of  New  York,  between  the  defendant  [or,  one  A.  B.]  and  one 
M.  N.,  a  warrant  of  attachment  was  duly  granted  by  Mr. 
Justice  J.  K.,  and  was  thereafter  and  on  the  day  of 

,19  ,  duly  levied  upon  the  property  described 
in  the  complaint,  and  [said  defendant,  as]  the  sheriff  of 
the  county  of  took  possession  of  said  goods  there- 

under. That  said  goods  were  at  the  time  of  such  levy  and 
taking  the  property  of  said  M.  N.,  or  that  said  M.  N.  had  a 
leviable  and  attachable  interest  therein,  and  that  said  goods 
were  liable  to  be  levied  upon  and  taken  by  virtue  of  said 
attachment. 

2269.  That  the  Property  was  Distrained,  Doing  Damage.21 

I.  That,  at  the  times  mentioned  in  the  complaint,  this 
defendant  [or,  one  M.  N.]  was  lawfully  possessed  of  the  real 
property  upon  which  the  [cattle]  therein  mentioned  were 
taken,  to  wit,  a  certain  meadow,  called  [or  other- 
wise identify  it],  situate  at 

II.  That  the  [cattle]  alleged  in  the  complaint  to  have  been 
taken  and  carried  away  by  this  defendant  were,  at  the  time 
therein  stated,  wrongfully  upon  said,  premises  of  the  de- 
fendant [or,  of  said  M.  N.],  and  then  doing  damage  thereon. 

20  Held,  that  under  these  allega-  trained  was  at  the  time  doing  damage 
tions  defendant  could  show, a  transfer  thereon,  shall  be  good,  without  set- 
void  under  the  statutes  relating  to  ting  forth  the  title  to  such  real  prop- 
fraudulent  conveyances.  orty.    N.  Y.  Code  Civ.  Pro.,  §  1724. 

21  In  an  action  to  recover  the  pos-  That  defendant  has  a  lien  which 
session  of  property  distrained  doing  he  may  assert  against  the  owner,  see 
damage,  an  answer  that  the  defend-  Lynch  v.  Ford,  72  App.  Div.  536,  76 
ant,  or  person  by  whose  command  he  N.  Y.  Supp.  546,  where  various  stat- 
acted,  was  lawfully  possessed  of  the  utes  relating  to  the  subject  are  ex- 
real  property  upon  which  the  distress  amined. 

was  made,  and  that  the  property  dis- 
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III.  That  [acting  by  command  of  said  M.  N.]  this  de- 
fendant then  and  there  took  said  [cattle] ,  and  removed  the 
same  to  his  barns,  and  now  detains  them  by  reason  of  his 
lien  thereon  for  his  reasonable  charges  and  expenses  for 
caring  for   said   cattle,   amounting  to  dollars,   no 

part  of  which  has  been  paid. 

2270.  Plaintiff's  Election  to  Hold  in  Conversion  the  Person 
who  Pledged  or  Transferred  Property  to  Defendant.21" 

[Sustained  in  Oakland  Mfg.  Co.  v.  Linde  Co.,  162  App. 
Div.  543,  147  N.  Y.  Supp.  1045.] 

That  defendant  received  the  goods  described  in  the  com- 
plaint from  one  M.  N.,  who  was  then  plaintiff's  agent,  and 
in  possession  of  said  goods  as  such;  that  thereafter  and  on 
or  about  the  day  of  ,  19     ,  plaintiff  duly 

recovered  judgment  in  the  Court  against  said  M.  N. 

for  the  conversion  of  said  goods. 

That  said  judgment  is  a  bar  to  this  action  and  that  plain- 
tiff has  thereby  divested  himself  of  title  to  said  goods. 

2271.  Counterclaim  asking  that  Transfer  to  Plaintiff  be 
Adjudged  Void.22 

[From  Gleason  v.  Bush,  166  App.  Div.  865,  152  N.  Y. 
Supp.  54.] 

[For  a  counterclaim:] 

[Set  forth  the  facts  which  would  enable  defendant  to  have  the 
transfer  avoided,  e.  g.,  by  a  trustee  in  bankruptcy,  that  it  was 
made  within  four  months  of  bankruptcy,  without  consideration 


210  See  Form  2253.  The   theory   of  this   counterclaim 

22  If  the  transfer  to  plaintiff  did  is  that  the  transfer  is  not  void  but 

not  pass  title,  because  of  failure  to  voidable. 

observe  statutory   requirements,   or  Such  a  counterclaim  is  connected 

other  cause  preventing  its  operation,  with  the  subject  of  action  under  Code 

the  defendant  may  raise  the  objec-  Civ.  Pro.,  §  501,  and  may  be  pleaded 

tion  under   a  general   denial.     See  even  though  it  arises  after  the  com- 

Schidlower  v.  McCafferty,  85  App.  mencement  of  the  action.     Gleason 

Div.  493,  83  N.  Y.  Supp.  391.  v.  Bush,  supra. 
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arid  with  knowledge  of  transferor's  insolvency  and  with  intent 
to  thereby  gain  a  preference  over  other  creditors.}  M 

2272.  Counterclaim    for    Moneys    Advanced    or   Repairs 
made  upon  the  Property  Described  in  Complaint.2' 

As  a  counterclaim,  defendant  alleges : 

[Here  set  forth  the  claim,  showing  that  the  advances  or  re- 
pairs made  were  upon  the  security  of  the  property  described 
in  the  complaint;  otherwise  the  appropriate  forms  under  com- 
plaints may  be  used  without  change.] 

Where  poke,  defendant  demands  judgment  for  the  fore- 
closure of  his  lien,  and  for  judgment  against  plaintiff  for 
any    deficiency   which   may   result   upon    such    foreclos- 


2273.  Recoupment  for  Breach  of  Warranty  under  Condi- 
tional Sale.26 

As  a  defense  by  way  of  recoupment,  and  counterclaim,  de- 
fendant alleges : 

That  defendant  has  elected  prior  to  the  commencement 
of  this  action,  and  now  elects,  to  accept  and  retain  the  said 
[goods]  described  in  the  complaint,  and  to  affirm  the  sale 
thereof. 

[Unless  the  complaint  sets  forth  the  conditional  sale  agree- 
ment, allege  it  as  in  Form  11561] 

[Allege  the  agreement  of  warranty,  and  its  breach,  and  dam- 

23  See  appropriate  forms  of  com-  counterclaim  was  sustained  should 
plaint.  In  Gleason  v.  Bush,  supra,  provide  for  the  return  of  the  chattel 
the  defendant  was  the  transferor's  upon  payment  of  the  amount  due 
trustee  in  bankruptcy,  who  had  been  defendant,  or  if  a  return  could  not 
substituted  after  action  begun.  be  had,  for  the  value  of  the  chattel 

24  Such  a  counterclaim  may  be  in-  less  the  amount  due  defendant, 
terposed  as  connected  with  the  sub-  26  Right  to  recoup  damages  in  ex- 
ject  of  the  action.     Scognamillo  v.  tinction  of  the  portion  of  the  purchase 
Passerelli,  210  N.  Y.  550.  price  unpaid  is  sustained  in  Peuser  v. 

26  In  Cooper  v.  Kipp,  52  App.  Div.      March,  218  N.  Y.  505,  aff'g  167  App. 
250,  65  N.  Y.  Supp.  519,  the  court      Div.  604,  153  N.  Y.  Supp.  381. 
suggested  that  the  judgment  if  the 
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ages,  as  in  an  action  therefor;  see  Complaints,  Forms  668  et 
seq.] 

Wherefore  defendant  demands  judgment  that  his  said 
damages  be  offset  in  extinction  of  sum  which  may  be  found 
due  plaintiff  herein  [or,  if  the  non-payment  of  purchase  price 
is  admitted,  against  the  sum  of  dollars  unpaid  to 

plaintiff  under  said  agreement  of  sale.] 


CHAPTER  LXXXVIII 


DEFENSES  IN  ACTIONS  FOR  INJURIES  RESPECTING  THE  PERSON 

I.  Assault  and  battery.  page 

2274.  To  preserve  the  peace 2554 

2275.  The  same,  by  captain  of  vessel 2554 

2276.  Justification;  moderate  correction 2555 

2277.  Plaintiff  the  aggressor 2555 

2278.  The  same,  a  shorter  form 2556 

2279.  Defense  of  possession  of  his  dwelling 2556 

2280.  The  same,  resistance  of  entry    2557 

2281.  The  same,  of  a  hotel 2557 

2282.  Justification  by  servant  occupant 2558 

2283.  Justification  of  removing  plaintiff  from  railroad  or  street 

railway  car .' 2558 

2284.  Provocation 2559 

II.  False  imprisonment  and  malicious  prosecution. 

2285.  Specific  denial  of  malice  and  want  of  probable  cause 2559 

2286.  That  defendant  acted  without  malice  and  with  probable 

cause • 2560 

2287.  That  prosecution  was  terminated  through  collusion  or  favor  2561 

2288.  Ineffective  termination  of  prosecution 2561 

2289.  Denial  that  prosecution  has  terminated 2561 

•    2290.  Justification  of  arrest  in  action  for  false  imprisonment, 

upon  suspicion  of  a  felony 2562 

2291.  The  same,  by  a  private  citizen;  where  arrest  was  upon  a 

warrant;  setting  up  the  facts  both  as  a  complete  and  par- 
tial defense 2563 

2292.  Justification,   by   officer,   of   arrest  without  warrant  for 

felony 2565 

2293.  Justification,  by  officer,  or  private  citizen,  of  an  arrest  for 

criminal  act  in  his  view 2565 

2294.  The  same,  by  officer,  of  arrest  under  criminal  process 2566 

2295.  The  same,  by  officer  and  private  citizen  sued  together,  of 

arrest  and  imprisonment  under  civil  process 2567 

2296.  The  same,  by  officer,  under  order  of  arrest 2568 

2297.  Mitigation  of  damages 2568 

III.  Libel  and  slander. 

2298.  Denial  of  publication 2569 

2299.  Denial  of  innuendoes,  and  of  intent  imputed  to  words  used  2569 
2552 


Personal  Injuries  2553 

PAGE 

2300.  Justification  that  charge  was  true;  general  charge,  that 

plaintiff  had  stolen  property  of  defendant 2570 

2301.  The  same,  general  charge,  that  plaintiff  was  guilty  of  cor- 

ruption in  a  public  office 2572 

2302.  The  same,  general  charge;  that  plaintiff  was  a  notorious 

liar 2573 

2303.  The  same,  general  charge,  of  perjury 2574 

2304.  The  same,  general  charge,  of  unchastity 2575 

2305.  The  same,  general  charge  of  plaintiff's  incompetency  or 

dishonesty 2576 

2306.  The   same,    general    charge,    that    plaintiff   had   secured 

money  or  goods  by  means  of  fraud  or  fraudulent  repre- 
sentations     2577 

2307.  The  same,  charge  specific,  that  plaintiff  was  named  as  co- 

respondent in  divorce  suit 2579 

2308.  The  same,  charge  specific  that  plaintiff  was  dismissed  from 

public  service 257!) 

2309.  Partial  justification,  to    one    of  several  specific  separate 

charges 2580 

2310.  Absolute  privilege;  matter  contained  in  a  bill  of  particulars  2581 

2311.  The  same,  by  attorney,  that  the  statements  were  contained 

in  objections  to  a  discharge  in  bankruptcy 2582 

2312.  Qualified  privilege;  report  by  public  official  to  his  superiors  2582 

2313.  The  same,  report  of  public  proceeding 2583 

2314.  The  same,  newspaper  report  of  judicial  proceedings 2583 

2315.  The  same,  criticism  of  public  official  to  his  superior 2584 

2316.  The  same,  embodied  in  a  report  made  to  a  board  of  trustees 

by  a  committee  of  its  members." 2585 

2317.  The  same,  embodied  in  a  communication  between  private 

persons  concerning  their  own  affairs 2585 

2318.  The  same,  report  by  bank  to  its  correspondent 2586 

2319.  The  same,  report  by  a  commercial  agency 2587 

2320.  The  same,  by  prior  employer,  where  information  was  re- 

quested by  one  having  an  interest 2588 

2321.  The  same,  where  defendant  gave  plaintiff  a  general  recom- 

mendation, and  voluntarily  made  statement  to  a  subse- 
quent employer 2589 

2322.  The  same,  that  alleged  libel  was  a  reply  to  libel  published 

by  plaintiff 2590 

2323.  Mitigation  of  damages;  realleging  matter  already  pleaded 

in  justification 2590 

2324.  The  same,  that  defendant  read  the  article  in  other  news- 

papers and  believed  it  to  be  true 2591 

2325.  The  same,  that  defendant  investigated  the  charges  and 

believed  their  truth 2592 

2326.  The  same,  that  the  things  published  or  spoken  were  of 

common  report 2593 


2554  Abbott's  Forms  of  Pleading 

PAGE 

2327.  The  same,  that  article  was  received  from  news  agency,  and 

defendant  believed  it  to  be  true 2593 

2328.  The  same,  that  article  was  republished  from  other  papers  as 

matter  of  news 2594 

2329.  The  same,  that  words  were  spoken  in  passion  provoked  by 

plaintiff 2595 

2330.  The  same,  pleading  provocation 2595 

2331.  The  same,  particular  instance  of  incompetency  in  answer 

to  a  general  charge  of  incompetency 2595 

I.  ASSAULT  AND  BATTERY 

2274.  To  Preserve  the  Peace  (Molliter  Manus  Imposuit).1 

I.  [Deny  the  allegations  of  the  complaint  as  to  beating  and 
wounding.]  2 

II.  [Briefly  allege  the  circumstances,  as:]  That  at  the  time 
mentioned  in  the  complaint  the  plaintiff  was  making  an 
assault  on  one  M.  N.,  and  was  then  and  there  beating  him 
[or,  the  plaintiff  and  one  M.  N.,  in  breach  of  the  peace,  were 
fighting  together]. 

III.  That  thereupon  defendant,  in  order  to  preserve  the 
peace,  and  to  prevent  the  plaintiff  from  further  continuing 
said  assault  [or,  in  order  to  preserve  the  peace  and  to  sepa- 
rate them],  gently  laid  his  hands  upon  the  plaintiff,  as  he 
lawfully  might. 

[IV.  That  thereupon  the  plaintiff — here  may  allege  as- 
sault upon  the  defendant,  and  his  self-defense,  as  in  Form 
2277.] 

V.  That  the  acts  above  mentioned  are  the  same  of  which 
the  plaintiff  complains. 

2275.  The  Same,  by  Captain  of  Vessel.3 

I.  That  the  defendant  [or,  one  M.  N.,]  was,  at  the  time 

1  On  the  merits  of  this  defense,  see  Lounsbury,  20  Johns.   (N.   Y.)   427; 
Noden  v.   Johnson,    16   Q.   B.   218;  Likes  v.  Vandike,  17  Ohio  St.  454. 
Timothy  v.  Simpson,  6  Carr.  &  P.  3  This  form  is  sustained  by  Noden 
500.  v.  Johnson,  2  Eng.  L.  &  Eq.  201.    It 

2  Molliter  manus  imposuit  is  no  an-  was  held  not  necessary  to  state  the 
swer  to  a  charge  of  beating,  wound-  name  of  the  person  with  whom  plain- 
ing    and     knocking     down     unless  tiff  was  fighting. 

plaintiff  turns  aggressor..      Gates  v. 
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mentioned  in  the  complaint,  captain  of  the  [defendant's] 
ship  [or,  vessel,  or,  steamboat]  named  the 

II.  That  the  plaintiff  [was  employed  on  said  vessel  as  a 
seaman,  and]  was  then  on  board  of  said  ship  [or,  vessel,  etc.], 
and  was  making  a  great  noise  and  disturbance,  and  fighting 
with  one  0.  P.  [or,  a  person  to  defendant  unknown],  whom 
he  was  striving  to  beat  and  woundt 

III.  That  the  defendant  [or,  said  M.  N.],  for  the  preserva- 
tion of  the  peace,  and  to  preserve  due  order  on  said  ship  [or, 
vessel,  etc.],  and  to  separate  the  said  plaintiff  and  O.  P.,  and 
to  prevent  the  plaintiff  from  beating,  wounding  and  ill- 
treating  said  O.  P.,  as  he  would  otherwise  have  done,  there 
and  then,  as  such  captain,  gently  laid  his  hands  upon  the 
plaintiff,  as  he  lawfully  might,  for  the  cause  aforesaid;  4 
which  are  the  acts  of  which  the  plaintiff  complains. 

2276.  Justification,  by  Way  of  Pleading  Moderate  Cor- 
rection of  an  Apprentice  for  Disobedience. 

That  the  plaintiff  was,  at  the  time  mentioned  in  the  com- 
plaint, the  apprentice  of  the  defendant  in  his  trade  and  oc- 
cupation of  ;  that  the  plaintiff,  then  and  prior 
thereto,  had  behaved  and  conducted  himself  disrespectfully 
and  contumaciously  towards  the  defendant,  and  refused  to 
obey  his  lawful  commands  relating  to  his  duty  as  such  ap- 
prentice; that  thereupon  the  defendant  then  moderately 
corrected  him,  the  plaintiff,  for  his  said  misbehavior,  which 
are  the  acts  of  which  the  plaintiff  complains. 

2277.  Plaintiff  the  Aggressor.5 

I.  That  at  the  time  and  place  mentioned  in  the  complaint, 

4  If    defendant    is    charged    with  an  action  for  a  mere  error  in  judg- 

wounding,  etc.,  specifically  deny  this.  raent,  even  if  the  jury  suppose  that 

See  note  to  preceding  form.    But  the  milder  measures  would  have  accom- 

captain  or  master  of  a  vessel  has  pe-  plished   his   object.      See   notes   to 

culiar  authority  in  such  case,  espe-  Form  1217;  Dinsman  v.  Wilkes,  12 

cially  over  a  seaman  or  other  subor-  How.   300;  Thompson  v.   Busch,   4 

dinate,  and  is  the  proper  judge  of  the  Wash.  C.  C.  338;  U.  S.  v.  Freeman, 

degree  of  punishment  necessary  to  4  Mason,  505. 

suppress  a  spirit  of  disobedience  and  5  The  defendant  may  set  up  in  his 

insubordination,  and  is  not- liable  to  answer  a  counterclaim  for  damages 
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with  force  and  arms  [and  by  the  use  of  dangerous  weapons] 
plaintiff  maliciously  made  an  assault  [state  it  as  if  in  a  com- 
plaint against  him]  upon  defendant,  and  would  have  beaten, 
bruised  and  otherwise  injured  and  ill-treated  him,  if  defend- 
ant had  not  immediately  defended  himself  against  the  acts 
of  plaintiff,  who  was  the  aggressor;  that  thereupon  defend- 
ant defended  himself,  as  he  lawfully  might,  and  in  so  doing 
necessarily  and  unavoidably  placed  his  hands  upon  plaintiff 
and  pushed  him  away,  but  did  no  damage  or  injury  to  the 
plaintiff;  that  if  the  plaintiff  sustained  any  damage,  it  was 
occasioned  by  his  first  assaulting  the  defendant,  as  aforesaid, 
and  solely  in  defendant's  endeavor  in  self-defense  to  protect 
himself  from  plaintiff's  attacks. 

II.  That  the  acts  above  mentioned  are  the  same  pretended 
trespass  and  assault  of  which  the  plaintiff  complains. 

III.  Defendant  denies  each  and  every  allegation  of  the 
complaint,  except  such  as  are  hereinbefore  admitted. 

2278.  The  Same,  a  Shorter  Form,  Admitting  the  Details 
Charged. 

Defendant  denies  that  he  assaulted  the  plaintiff,  and  al-. 
leges  that  the  plaintiff  first  assaulted  the  defendant,  who 
thereupon  necessarily  committed  in  self-defense  the  acts 
set  forth  in  the  complaint. 

2279.  Defense  of  Possession  of  his  Dwelling.6 

I.  [Deny  beating  and  wounding.] 

II.  That  at  the  time  mentioned  in  the  complaint  the  de- 
fendant was  lawfully  possessed  and  in  actual  occupancy  of 
his  dwelling  [designate  the  dwelling]. 

for  an  alleged  assault  and  battery  Adams  v.  Schwartz,  137  App.  Div. 
committed  upon  him  by  the  plaintiff,  230,  122  N.  Y.  Supp.  41. 
which  he  also  alleges  arose  out  of  the  6  This  defense  was  said  to  be  ad- 
transaction  alleged  in  the  complaint.  missible  under  the  general  denial  in 
Deagan  v.  Weeks,  67  App.  Div.  410,  Collins  v.  Butter,  179  N.  Y.  156. 
73  N.  Y.  Supp.  641;  Pelton  v.  Powell  On  the  merits  of  this  defense,  see 
(Wise),  71  N.  W.  Rep.  887;  Slone  v.  Corey  v.  People,  45  Barb.  (N.  Y.) 
Slone,  2  Met.  (Ky.)  339.     Sec.  also,  262;  Taylor  v.  Adams  (Mich.),  24  N. 

W.  Rep.  864. 
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III.  That  the  plaintiff  unlawfully  entered  therein,  and 
made  a  great  noise  and  disturbance  therein,  against  the  will 
of  the  defendant,  and  disturbed  defendant  and  his  family  in 
the  enjoyment  of  their  dwelling. 

IV.  That  defendant  requested  plaintiff  to  cease  such  noise 
and  disturbance,  and  to  go  away,  but  plaintiff  refused  so  to 
do;  that  thereupon  the  defendant,  in  defense  of  the  posses- 
sion of  his  dwelling,  gently  laid  his  hands  upon  the  plaintiff 
in  order  to  remove  him,  and  did  remove  him  with  no  un- 
necessary force  or  violence,  as  he  lawfully  might. 

V.  That  the  acts  above  mentioned  are  the  same  of  which 
the  plaintiff  complains. 

2280.  The  Same,  Resistance  of  Entry. 

I  and  II.  [As  in  Forms  2279  or  2281 .] 

III.  That  the  plaintiff  then  and  there,  with  force  and 
violence,  attempted  to  break  into  the  said  dwelling  [or  other 
possession],  without  the  leave  and  against  the  will  of  the  de- 
fendant. 

IV.  That  the  defendant  thereupon,  in  order  to  preserve 
the  peaceable  possession  thereof,  resisted  the  plaintiff's 
entrance,  and  in  doing  so  necessarily  assaulted  and  beat  the 
plaintiff,  as  he  lawfully  might;  that  if  the  plaintiff  sustained 
any  damage,  it  was  occasioned  by  his  wrongful  acts  aforesaid. 

V.  That  the  acts  above  mentioned  are  the  same  of  which 
the  plaintiff  complains. 

2281.  The  Same,  of  a  Hotel. 

I.  [Deny  beating  and  wounding.] 

II.  That  at  the  time  mentioned  in  the  complaint  the  de- 
fendant was  lawfully  possessed  of,  and  in  the  occupancy  of, 
a  certain  hotel  [designate  it]. 

III.  That  the  plaintiff  came  into  the  said  hotel,  and  then 
and  there  made  a  great  noise  and  disturbance  therein,  to  the 
disquiet  of  other  persons  lawfully  there,  and  of  the  defendant 
and  his  guests,  in  their  enjoyment  therein. 

IV.  [Continue  as  in  Form  2279.] 
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2282.  Justification  by  Defendant  as  Servant  of  the  Oc- 
cupant. 

I.  II  and  III.  [As  in  Form  2279,  inserting  name  of  master 
in  place  of  defendant.] 

IV.  That  this  defendant  was  the  servant  of  said  [owner]; 
that  thereupon  [at  the  request  and  direction  of  said — owner] 
defendant  requested  plaintiff  [continue  as  in  said  form]. 

2283.  Justification  of  Removing  Plaintiff  from  Railroad  Car 
or  Street  Railway.7 

[I.  That  the  defendant  Y.  Z.  was,  before  and  at  the  time 
alleged  in  the  complaint,  the  conductor  and  had  charge  of  a 
passenger  train  on  the  railroad  of  the  defendant  Railroad 
Company,  running  from  to  .] 8 

II.  That  one  of  the  regulations  of  defendant  Railroad 
Company  was  that  no  person  should  be  permitted  to  be  or 
remain  on  one  of  its  trains  without  having  a  ticket  therefor, 
duly  obtained  of  its  authorized  agent,  or  without  paying 
fare  thereon. 

III.  That  at  the  time  mentioned  in  the  complaint,  the 
plaintiff  was  on  one  of  defendant's  trains,  without  having  a 
ticket  therefor  as  aforesaid,  and  refused  to  pay  to  defendant 
any  sum  of  money  whatever  by  way  of  fare  thereon. 

[If  on  street  railway ,  substitute  for  paragraphs  I,  II  and  III: 
That  plaintiff  came  upon  one  of  defendant's  cars  and  re- 
mained thereon  and  refused  to  pay  his  fare.] 

IV.  That  the  defendant  [or,  defendant's  conductor]  then 
and  there  requested  the  said  plaintiff  to  leave  the  said  train, 
which  the  plaintiff  refused  to  do;  that  upon  such  refusal 
defendant  [or,  said  conductor]  then  and  there  gently  laid 

7  This  is  an  affirmative  defense;  see  See,  on  the  merits  of  this  defense, 

Pier  v.  Finch,  29  Barb.  (N.  Y.)  170.  Sanford  v.  N.   Y.   Central,  etc.,   R. 

When  pleaded  in  an  answer  with  Co.,  23  N.  Y.  343. 
a  general  denial,  this  special  defense  8  Of    course    such    facts    may    be 
cannot  be  used  as  admitting  an  as-  sufficiently    alleged     in     the     conv 
sault.     DeWaltoff  v.  Third  Ave.  Ft.  plaint;  if  not,  the  answer  must  sup- 
Co.,  75  App.  Div.  351,  78  N.  Y.  Supp.  ply  them.      , 
132. 


False  Imprisonment  and  Malicious  Prosecution    2559 

his  hands  upon  the  said  plaintiff,  and  removed  him  from  the 
train  [said  car],  doing  him  no  unnecessary  violence,  as  he 
lawfully  might  do;  that  this  act  is  the  act  complained  of  by 
the  plaintiff.9 

2284.  Provocation.10 

[As  a  partial  defense:] 

That  defendant  [or,  defendants  servant]  had  just  pro- 
vocation for  whatever  force  or  violence  he  used  against  plain- 
tiff [in  ejecting  him  from  defendant's  car]  and  which  con- 
stitute the  alleged  acts  set  forth  in  the  complaint. 

[Set  forth  the  facts  amounting  to  provocation,  as:]  That  plain- 
tiff at  and  prior  to  said  acts  had  applied  vile  and  insulting 
epithets  and  names  to  defendant  [with  intent  to  bring  about 
an  assault].11 

H.  FALSE      IMPRISONMENT      AND      MALICIOUS 
PROSECUTION12 

2285.  Specific  Denial  of  Malice  and  Want  of  Probable 
Cause. 

Denies  that   the  defendant   falsely,   or  maliciously,   or 

9  Where  plaintiff  was  removed  be-  was  competent  in  mitigation  under  a 
cause  of  having  too  cumbrous  a  denial  of  the  allegation  in  the  corn- 
package,  the  form  of  defense  may  be  plaint  that  the  assault  was  commit- 
readily  adapted  from  the  above.    See  ted  without  provocation. 

Dowd  v.   Albany  Railway  Co.,   47  "  Insulting  language  does  not  jus- 

App.  Div.  202,  62  N.  Y.  Supp.  179.  tify  violence  unless  used  with  intent 

10  This  form  presents  a  defense  in  to  provoke  it.  See  Baker  v.  Brook- 
mitigation  of  damage,  not  in  entire  lyn  Un.  El.  R.  Co.,  146  App.  Div. 
justification  of  the  assault,  for  which  304,  130  N.  Y.  Supp.  690;  Weber  v. 
see  other  forms.  As  pleaded,  it  will  Brooklyn  &c.  R.  Co.,  47  App.  Div. 
be  accepted  in^mitigation  even  of  306,  62  N.  Y.  Supp.  1. 
compensatory  damages.  See  Kiff  v.  n  A  general  denial  raises  the  whole 
Youmans,  86  N.  Y.  324;  Genung  v.  issue  of  the  arrest,  the  occurrence 
Baldwin,  77  App.  Div.  584,  79  N.  Y.  which  caused  it,  the  force  or  lack 
Supp.  569.  of  force  used,  both  in  false  impris- 

It  was  held  in  Bough  v.  Met.  St.  onment  and   malicious   prosecution. 

Ry.  Co.,  82  App.  Div.  215,  81  N.  Y.  East  v.  Brooklyn  Heights  R.  R.  Co., 

Supp.  771,  that  evidence  of  plaintiff's  115  App.  Div.  683,  101  N.  Y.  Supp. 

misconduct  by  way  of  provocation  364. 
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without  probable    cause,   caused   the    plaintiff  to  be  ar- 
rested.13 


2286.  That  Defendant  Acted  Without  Malice  and  with 
Probable  Cause. 

[In  action  for  false  imprisonment  only.]  14 
For  a  partial  defense: 


As  to  character  of  counterclaims 
permissible  in  either  of  these  actions, 
see  Adams  v.  Schwartz,  137  App.  Div. 
230,  122  N.  Y.  Supp.  41. 

A  general  or  specific  denial,  in  an 
action  for  malicious  prosecution,  puts 
in  issue  the  allegations  of  malice  and 
want  of  probable  cause,  the  burden 
of  proving  and  alleging  which  is  on 
plaintiff,  whether  the  action  is  against 
an  officer  or  other  person.  Schultz 
v.  Greenwood  Cemetery,  190  N.  Y 
276;  Hayes  v.  Hoyt,  138  App.  Div 
573,  123  N.  Y.  Supp.  357;  Benedict 
v.  Seymour,  6  How.  Pr.  (N.  Y.)  298 
Trogden  v.  Deckard,  45  Ind.  572 
John  v.  Bridgman,  27  Ohio  St.  22 
Compare  Scheer  v.  Keown,  34  Wis 
349;  Radde  v.  Ruckgaber,  3  Duer 
(N.  Y.),  684.  Defendant  may  also 
show  that  he  acted  upon  the  advice 
of  counsel  learned  in  the  law,  and 
upon  a  full  presentation  of  the  facts. 
Sparling  v.  Conway,  6  Mo.  App.  283; 
Wright  v.  Hanna,  98  Ind.  217;  Smith 
v.  Davis,  3  Mont.  109;  White  v. 
Tucker,  16  Ohio  St.  468.  Otherwise, 
that  he  acted  upon  the  advice  of  a 
justice  of  the  peace  not  learned  in 
the  law.  Sutton  v.  McConnell,  46 
Wis.  269;  Dolbe  v.  Norton,  22  Kan. 
101;  Coleman  v.  Henrich,  2  Mackey, 
189. 

But  in  an  action  for  false  impris- 
onment by  a  person  not  an  officer, 
probable  cause  and  want  of  malice 
are  not  complete  defenses,  but  merely 
go   in   mitigation   of   damages,    and 


must  be  affirmatively  pleaded  as  a 
partial  defense.  See  Form  2286; 
Bradner  v.  Faulkner,  93    N.  Y.  515. 

13  The  denial,  as  thus  framed,  does 
not  include,  and,  therefore,  admits* 
the  arrest  of  plaintiff  on  defendant's 
procurement. 

In  an  answer  in  an  action  for  ma- 
licious prosecution,  it  is  superfluous 
to  set  forth  facts  showing  probable 
cause.  Radde  v.  Ruckgaber,  3  Duer 
(N.  Y.),  684.  And  if  the  allegation 
of  want  of  probable  cause  be  denjed, 
it  is  redundant  to  allege  probable 
cause  as  a  separate  defense.  Rost 
v.  Harris,  12  Abb.  Pr.  (N.  Y.)  446. 

Simply  pleading  a  justification, 
without  denying  the  want  of  proba- 
ble cause,  admits  the  latter.  Morris 
v.  Corson,  7  Cow.  (N.  Y.)  281. 

14  In  malicious  prosecution  malice 
and  want  of  probable  cause  are  part 
of  plaintiffs'  case  and  are  to  be  put 
in  issue  by  defendant's  denial.  See 
Form  2285. 

In  an  action  for  false  imprison- 
ment, presence  of  probable  cause 
may  not  be  admissible  if  the  arrest 
was  made  by  a  private  citizen.  Ge- 
arity  v.  Strasbourger,  133  App.  Div. 
701,  118  N.  Y.  Supp.  257;  compare 
Parke  v.  Fellman,  145  App.  Div.  836, 
130  N.  Y.  Supp.  361. 

The  court  may  not  strike  out  this 
partial  defense  in  an  action  for 
false  imprisonment  and  malicious 
prosecution.  See  Bradner  v.  Faulk- 
ner, 93  N.  Y.  515. 
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That  defendant  believed  and  had  reasonable  and  just 
cause  for  believing  that  plaintiff  was  guilty  of  and 

in  causing  his  arrest  as  in  said  complaint  alleged  defendant 
was  actuated  by  no  malice  against  plaintiff  but  by  the  sole 
purpose  and  intent  of  punishing  the  wrongdoer. 

2287.  That  Prosecution  was  Terminated  by  Collusion  or 
Favor." 

That  the  [dismissal  of  the  indictment]  alleged  in  the  com- 
plaint was  procured  by  plaintiff  as  a  favor  at  his  request  and 
not  as  a  matter  of  right  but  as  the  result  of  a  compromise  with 
the  district  attorney  of  the  County  of  ,  who  rep- 

resented the  people  in  the  matter  of  the  prosecution  thereof. 

2288.  Ineffective  Termination  of  Prosecution.16 

That  before  the  warrant,  which  was  issued  as  is  alleged  in 
the  complaint,  could  be  served  upon  the  plaintiff,  and  before 
he  was  arrested  thereunder,  said  plaintiff  left  the  [country] 
and  thereafter  continuously  remained  absent  therefrom,  and 
by  such  absence  avoided  being  arrested  under  said  warrant 
or  being  tried  upon  the  charge  upon  which  the  same  was 
issued;  that  said  plaintiff  remained  absent  from  said  [coun- 
try] for  a  sufficient  period  of  time  to  enable  him  to  procure 
the  dismissal  of  said  proceedings  under  the  law  of  said 
[country]  on  account  solely  of  the  lapse  of  time,  and  that  the 
dismissal  of  the  proceedings  as  alleged  in  the  complaint  was 
founded  solely  upon  plaintiff's  absence  and  the  lapse  of  time 
since  the  issuance  of  the  warrant. 

2289.  That  Prosecution  has  not  Terminated. 

Defendant  denies  that  the  plaintiff's  discharge  from  ar- 

16  That  such   termination   will   be  Ins.  Co.,  194  N.  Y.  1.    The  termina- 

ineffective,  see  Reit  v.   Meyer,   160  tion  of  the  prosecution,  in  order  to 

App.  Div.  752,  146  N.  Y.  Supp.  75,  support  the  action,  must  in  some  way 

and  cases  cited.  involve  the  merits,  or  be  based  on 

See  next  form,  and  note  thereto.  some  act  chargeable  against  the  com- 

18  From  Halberstadt  v.  N.  Y.  Life  plainant. 
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rest  as  alleged  in  the  complaint  was  a  termination  of  the 
proceedings,  but  defendant  alleges  as  a  distinct  and  com- 
plete defense  that  the  defendant's  said  employee,  mentioned 
in  the  complaint,  immediately  upon  the  plaintiff's  said  dis- 
charge from  arrest,  took  steps  which  resulted  in  the  plain- 
tiff's indictment  by  the  grand  jury  of  the  county  of 
on  the  day  of  ,  19    ,  for  the  precise  charge 

which  was  made  before  the  magistrate;  that  said  indictment 
stands  against  plaintiff,  and  plaintiff  has  not  been  tried 
thereunder.17 

2290.  Justification  of  Arrest  by  a  Private  Citizen,  in  Action 
for  False  Imprisonment,  upon  Suspicion  of  Felony.18 

Defendant,  for  a  partial  defense,  in  mitigation  of  damages, 
alleges : 

I.  That  on  the  same  day  mentioned  in  the  complaint, 
and  immediately  before  the  arrest  and  imprisonment  of 
plaintiff  by  defendant  therein  alleged,  a  fire  had  been  felo- 
niously started  in  the  defendant's  house  by  a  certain  person 
or  persons  to  the  defendant  unknown;  that  the  said  person 
made  his  escape  from  said  house,  and  thereupon  the  de- 
fendant searched  for  the  said  offender,  and  in  making  such 
search  did,  within  minutes  after  the  said  offense 

was  committed,  find  and  discover  the  plaintiff  near  to  de- 

17  From  Weiglein  v.  Trow  Directs  igation  of  damages.  Condron  v. 
ory  &c.  Co.,  152  App.  Div.  705,  137  Carr,  156  App.  Div.  658,  141  N.  Y. 
N.  Y.  Supp.  556,  where  the  defense  Supp.  721  (where  the  court  consid- 
was  upheld  and  plaintiff  was  directed  ered  that  a  verdict  pf  $500  for  plain- 
to  serve  a  reply  thereto.  tiff  should  be  reduced  to  $100). 

18  This  is  not  a  complete  defense,  If  the  one  so  arrested  had  in 
but  goes  in  mitigation  of  damages.  fact  committed  a  felony  the  defend- 
Bradner  v.  Faulkner,  93  N.  Y.  515.  ant  would  be  exonerated  under 
Such  a  defense  must  be  pleaded  as  a  Code  Crim.  Pro.,  §  183.  Grinnell  v. 
partial  defense.  N.  Y.  Code  Civ.  Weston,  95  App.  Div.  454,  88  N.  Y. 
Pro.,    §  508;   Thompson  v.   Halbert,  Supp.  781. 

109  N.  Y.  329.  If  the  action  is  against  an  officer, 

Under  such  facts  the  defendant,  a  the  facts  here  alleged'  would  be  a 

private  citizen,  is  guilty  of  a  techni-  complete    defense.      See    Schultz    v. 

cal  false  arrest,  and  the  facts  there-  Greenwood  Cemetery,  190  N.  Y.  276, 

fore  bear  only  on  the  question  of  mit-  and  Form  2292. 
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fendant's  said  dwelling  house;  that  said  plaintiff  was  hid- 
ing behind  a  tree,  close  to  defendant's  said  house;  that  the 
defendant  then  and  there  requested  the  plaintiff  to  make 
known  who  he  was,  and  to  state  what  he  was  doing;  that 
the  plaintiff  stated  to  the  defendant  [state  what].13 

II.  That  the  defendant,  by  reason  of  the  premises,  had 
reasonable  and  probable  cause  of  suspicion  and  did  suspect 
that  the  plaintiff  was  guilty  of  or  concerned  in  the  said  fire; 
and  defendant  then  and  there  detained  the  plaintiff,  and 

hours  thereafter  gave  the  plaintiff  into  the  custody 
of  a  police  officer,  in  order  to  carry  and  convey  him  before 
the  proper  magistrate,  to  be  there  dealt  with  according  to 
law. 

III.  That  the  acts  hereinbefore  set  forth  were  done  by 
defendant  in  good  faith,  without  malice,  and  are  the  same 
acts  of  which  the  plaintiff  complains.20 

2291.  The  Same,  by  a  Private  Citizen,  where  Arrest  was 
upon  a  Warrant;  Setting  up  the  Facts  both  as  a  Com- 
plete and  a  Partial  Defense.21 

I.  For  a  [secondj  and  further  answer  to  said  complaint 
the  defendant  alleges  that  on  or  about  the  night  of  the 
day  of         ,      ,  19     ,  his  store,  situate  in  , 

was  burglariously  entered  and  broken  open,  and  a  large 
and  valuable  amount  of  property  and  goods  was  stolen 
therefrom;  that  shortly  after  the  commission  of  said  burg- 
lary, and  knowing  thereof,  defendant  was  informed  by  good 
and  reliable  persons  of  certain  conduct  and  facts  and  cir- 
cumstances which  led  him  to  believe,  and  he  did  believe, 
that  plaintiff  was  connected  with  said  burglary,  and  this 
defendant  having  a  reasonable  cause  to  suspect  the  plaintiff 

19  In  an  action  for  false  imprison-  20  This   sufficiently    identifies   the 

ment,  unless  the  defendant  is  in  of-  imprisonment  as  the  one  set  forth  in 

ficer,  the  answer  should  state  the  cir-  the  complaint.    Scircle  v.  Neeves,  47 

cumstances,   from   which   the  court  Ind.  289. 

may  judge  whether  the  suspicion  was  21  From  Swart  v.  Rickard,  148  N. 

reasonable.    Mure  u.  Kaye,  4  Taunt.  Y.  264. 
34. 
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of  having  been  connected  with  the  commission  of  said  burg- 
lary, he  thereafter  went  and  consulted  M.  N.,  a  justice  of 
the  peace  of  the  town  of  ,  said  county  of  , 

where  plaintiff  and  defendant  both  resided,  and  fully  and 
fairly  stated  to  said  justice  all  the  facts  and  circumstances 
and  conduct  of  plaintiff  of  which  defendant  had  been  in- 
formed, and  his  reasons  for  so  suspecting  plaintiff  of  being 
connected  with  said  burglary  and  for  believing  him  guilty 
thereof;  and  that  thereupon  said  justice  informed  defendant 
that  he  had  sufficient  ground  for  procuring  a  warrant  and 
causing  the  arrest  of  the  plaintiff  for  the  commission  of 
said  burglary;  that  said  justice  thereupon  reduced  such 
statement  and  all  of  the  facts  to  writing  and  in  the  form  of 
an  affidavit  on  information  which  was  sworn  to  by  defend- 
ant, and  thereupon  he  duly  issued  a  warrant  for  the  arrest 
of  the  plaintiff,  and  which  is  the  same  arrest  and  malicious 
prosecution  of  which  the  plaintiff  complains  in  his  complaint; 
and  that  this  defendant  alleges  upon  information  and  belief 
that  the  said  justice  had  jurisdiction  of  the  person  of  the 
plaintiff  and  of  said  case,  and  that  all  the  said  proceedings 
taken  before  the  said  justice  were  regular,  legal  and  duly 
authorized  by  law,  and  that  said  warrant  was  legal  and  duly 
issued. 

II.  That  in  causing  the  arrest  of  the  plaintiff  the  defendant 
acted  upon  the  advice  of  the  said  justice,  and  that  such  ar- 
rest was  caused  in  good  faith,  without,  malice,  and  in  the 
honest  belief  that  plaintiff  committed  the  said  burglary 
or  was  connected  therewith;  that  the  above  acts  are  the 
same  of  which  plaintiff  complains. 

III.  For  a  [third]  and  further  answer  this  defendant  as  a 
partial  defense,  and  in  mitigation  of  any  damages  to  which 
plaintiff  may  be  or  may  appear  to  be  entitled  by  reason  of 
any  of  the  acts  of  defendant  set  forth  in  the  complaint,  re- 
peats and  re-alleges  all  and  singular  the  matters  stated  and 
alleged  in  the  foregoing  defense  numbered  second;  that  all 
of  said  acts  in  reference  to  said  information  and  warrant- 
were  done  by  defendant  in  good  faith  and  without  malice, 
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and  believing  that  the  plaintiff  was  guilty  of  burglarizing 
said  store  or  of  being  connected  with  said  burglary. 

2292.  Justification,  by  Police  Officer,  of  an  Arrest  without 
Warrant  when  Felony  had  been  Committed.22 

I.  That  at  the  times  mentioned  in  the  complaint  the  de- 
fendant was  a  police  officer  of  the  city  of  [or  desig- 
nate other  official  character]. 

II.  That  on  said  day  a  felony  had  been  committed  in  said 
city,  viz.  [here  state  felony,  and  the  grounds  of  suspicion  of  the 
plaintiff].23 

III.  That  defendant  had  reasonable  cause  therefrom  to 
believe  that  plaintiff  had  committed  such  felony; 24  that 
defendant  acted  thereon,  as  was  his  duty  to  do,  and  arrested 
plaintiff  and  brought  him  before  J.  K.,  a  magistrate  of  said 
city  of  ,  to  be  dealt  with  according  to  law. 

IV.  That  the  above  acts  are  the  same  of  which  plaintiff 
complains. 

2293.  Justification,  by  Officer,  or  Private  Citizen,  of  an 
Arrest  for  Criminal  Act  in  his  View.25 

I.  [As  in  Form  2294,  >f  defendant  is  an  officer.] 

II.  That  at  the  time  mentioned  in  the  complaint  [here 
state  the  criminal  act  on  the  part  of  the  plaintiff,  according  to 
the  fact — e.  g.,  as  in  Form  2274-] 

III.  That  this  defendant  then  and  there  had  view  of  the 
said  [misdemeanor]  so  [attempted  to  be — or]  being  committed 
by  the  plaintiff. 

IV.  That  the  defendant  then  and  there  arrested  the  plain- 

22  As  to  the  sufficiency  of  this  de-  -<■  Defendant  cannot  justify  by 
fense,  see  Schultz  v.  Greenwood  Cem-  showing  a  subsequent  charge  against 
etery,  190  N.  Y.  276;  Burns  v .  Erben,  plaintiff  for  another  offense,  for  which 
40  N.  Y.  463.  Holly  v.  Mix,  3  Wend,  he  was  convicted.  Snead  v.  Bonnoil, 
(N.  Y.)  350.  166  N.  Y.  325. 

23  "It  is  insufficient  to  allege  that  85  See,  for  sufficiency  of  this  an- 
the  plaintiff  was  acting  in  a  suspi-  swer,  Parke  v.  Gilligan,  14  Misc.  121, 
cious  manner.    Phillips  v.  Leary,  114  35  N.  Y.  Supp.  477. 

App.  Div.  871,  100  N.  Y.  Supp.  200. 
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tiff,  in  order  to  take  him  and  did  thereafter  take  him  without 
delay  before  a  justice  of  the  peace  [or  other  magistrate]  for 
examination  concerning  the  premises,  and  to  be  dealt  with 
according  to  law.26 

V.  That  the  acts  above  mentioned  are  the  same  of  which 
plaintiff  complains  herein. 

2294.  The  Same,  By  Officer,  of  Arrest  under  Criminal 
Process.27 

I.  That  before  and  at  the  time  of  the  plaintiff's  arrest,  as 
alleged,  the  defendant  was  a  [constable  within  and  for  the 
town  of  ,  in  the  county  of  ]. 

II.  That  on  or  about  the  day  of  ,  19  ,  a 
warrant  was  duly  issued  by  one  M.  N.,  who  was  then  a 
justice  of  the  peace  within  and  for  the  said  town  of  , 
and  directed  to  any  constable  of  said  ;  that  said 
warrant  was  duly  delivered  to  this  defendant,  as  such  con- 
stable, to  be  executed;  that  thereby  he  was  commanded  to 
arrest  the  plaintiff  and  have  him  forthwith  before  said  jus- 
tice, or  some  other  justice  of  the  peace  for  said  county  of 

,  there  to  answer  to  the  charge  of  having  [feloniously 
stolen  and  carried  away  the  goods  and   chattels  of  one 

,  to  the  Value  of  dollars  (setting  forth  the 

tenor  of  the  writ  or  warrant  according  to  the  fact)]. 

III.  That  by  virtue  of  the  said  warrant  so  issued,  the  de- 
fendant arrested  the  plaintiff,  and  had  him  in  his  custody 

26  A  private  person  may  arrest  for  plaint  must  also  allege  facts  showing 
a  misdemeanor  which  is  being  com-  the  void  character  of  the  process, 
mitted  or  attempted  to  be  committed  and  the  defendant  may  meet  the  alle- 
in  his  view,  but  must  also  show  that  gation  by  a  denial.  Very  commonly, 
he  took  the  prisoner  before  a  mag-  however,  the  complaint  merely 
istrate  without  unnecessary  delay.  charges  an  arrest  by  the  defendant 
Tobin  v.  Bell,  73  App.  Div.  41,  76  N.  without  disclosing  his  character  as 
Y.  Supp.  425.  an  officer;  when  so  charged  in  the 

If   the   magistrate   continued   the  complaint,  a  presumption  of  its  il- 

imprisonment  by  issuing  a  commit-  legal   character   dispenses   with   the 

ment,  so  allege.  necessity  of-  any  allegation  with'ref- 

27  If  the  arrest  is  charged  in  the  erence  thereto  and  consequently  a 
complaint  as  having  been  made  under  justification  under  a  warrant  becomes 
the  authority  of  a  warrant,  the  com-  an  affirmative  defense. 
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until  he,  as  soon  as  he  conveniently  could,  took  the  plaintiff 
before  the  said  justice  of  the  peace  to  answer  to  the  com- 
plaint aforesaid. 

IV.  That  said  acts  are  the  acts  of  which  the  plaintiff  com- 
plains. 

2295.  The  Same,  By  Officer,  and  Private  Citizen,  Sued  to- 
gether, of  Arrest  and  Imprisonment  under  Civil  Proc- 
ess.28 

I.  That  at  the  times  mentioned  in  the  complaint,  the  de- 
fendant Y.  [the  officer]  was  a  sheriff  of  the  county  of  , 
in  this  State. 

II.  That  on  or  about  the  day  of  ,  19 
the  defendant  X.  [the  one  at  whose  suit  the  process  was  issued, 
or,  if  he  is  not  made  a  defendant,  one  X.,  naming  the  judgment 
creditor]  duly  recovered  a  judgment  in  the  Court  of 
this  State,  in  and  for  the  county  of  ,  against  the 
said  plaintiff  [the  plaintiff  in  the  present  action],  for  the  sum 
of  dollars  damages,  in  an  action  in  which  the  said 
plaintiff  might  have  been  arrested,  viz.,  [designate  character 
of  action  briefly,  as:]  for  the  conversion  of  personal  property, 
which  judgment,  at  the  times  mentioned  in  the  complaint, 
was  in  force,  and  wholly  unsatisfied  [or,  unsatisfied  in  part]. 

III.  That  on  or  about  the  day  of  ,  19  , 
an  execution  against  the  property  of  the  plaintiff  in  this 
action  was  duly  issued  on  said  judgment  to  the  sheriff  of 
the  County  of  ,  where  plaintiff  resides,  and  then 
resided,  and  afterwards  was  returned  wholly  unsatisfied 
[or,  unsatisfied  in  part]. 

IV.  That  afterwards,  and  on  or  about  the  day  of 

,19     ,  an  execution  against  the  person  of  the  plain- 

28  To  an  action  for  false  imprison-  defendant  made  the  arrest,  or  only 

nient,  a  justification  under  civil  proc-  directed  it  to  be  made.     Coats  v. 

ess,  mesne  or  final,  must  be  pleaded  Darby,  2  N.  Y.  517. 

specially  by  the  party  in  whose  favor  This  precedent  is  adapted   from 

it  is  issued.    Such  a  justification  does  Farrelly  v.  Hubbard,  148  N.  Y.  592, 

not  sustain  the  plea  of  not  guilty.  where,  however,  only  the  merits  of 

And  the  rule  is  the  same  whether  the  the  defense  were  involved. 
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tiff  in  this  action  was  duly  issued  upon  said  judgment,  and 
delivered  to  the  defendant  Y.  [the  sheriff]  to  be  executed. 

V.  That  by  virtue  of  the  said  execution,  and  before  the 
return  day  thereof,  the  defendant  Y.  gently  laid  his  hands 
upon  the  plaintiff  in  order  to  arrest  him,  and  take  and  detain 
him  under  the  said  execution,  which  is  the  same  act  of  which 
the  plaintiff  complains. 

"VI.  That  the  defendant  Z.,  by  the  command  of  the  de- 
fendant Y.,  and  in  his  aid  and  assistance,  did  also  gently 
lay  his  hands  upon  the  plaintiff  in  order  to  take  him  into 
custody;  and  the  defendant  Y.  detained  him  in  custody 
under  said  execution,  according  to  law. 

VII.  That  said  acts  are  the  same  of  which  the  plaintiff 
complains. 

2296.  The  Same,  By  Officer,  under  Order  of  Arrest. 

I.  [As  in  Form  2295.) 

II.  That  on  or  before  the  time  mentioned  in  the  complaint, 
in  an  action  wherein  one  M.  N.  was  plaintiff  and  this  plain- 
tiff herein  was  defendant,  an  order  for  the  arrest  of  the 
plaintiff,  the  defendant  therein,  was  duly  made  by  Hon. 
J.  K.,  one  of  the  justices  of  the  Court  of  this  State, 
in  and  for  the  county  of  ,  whereby  [here  recite  the 
command  of  the  order]. 

III.  That  on,  etc.,  said  order  was  duly  delivered  to  the 
defendant  [the  officer]  to  be  executed. 

IV.  That  by  virtue  of  said  order  [continue  as  in  paragraphs 
V,  VI  and  VII  of  preceding  form]. 

2297.  Mitigation  of  Damages. 

The  defendant,  for  a  partial  defense,  and  in  mitigation  of 
any  damages  to  which  the  plaintiff  may  be,  or  may  appear 
to  be,  entitled  by  reason  of  any  of  the  acts  of  the  defendant, 
as  set  forth  in  the  complaint  herein,  alleges  [set  forth  any  facts 
which  may  be  available  in  mitigation — or,  if  the  same  facts 
have  been  pleaded  in  justification,  say:  repeats  and  re-alleges 
all  and  singular  the  matters  and  things  alleged  in  paragraphs 
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of  this  answer,  and  will  give  evidence  thereof  as  a  par- 
tial defense  to  the  plaintiff's  cause  of  action,  in  mitigation  of 
damages  as  well  as  in  justification] ;  that  all  of  said  acts  were 
performed  and  done  by  defendant  in  good  faith,  without 
malice,  and  honestly  and  in  good  faith  believing  that  the 
plaintiff  [was  one  of  the  persons  mentioned  and  described 
in  the  aforesaid  warrant,  and  guilty  of  the  offenses  therein 
charged — or,  otherwise  according  to  fact]. 

III.  LIBEL  AND  SLANDER  29 

2298.  Specific  Denial  of  Publication.30 

Defendant  admits  that  he  did  write  a  letter  to  said  plain- 
tiff which  contained  the  words  quoted  therefrom  in  said 
complaint,31  but  defendant  alleges  that  said  words  were 
contained  in  a  private  letter  written,  addressed  and  sent  by 
defendant  directly  to  plaintiff,  and  defendant  denies  that 
he  in  any  way  published  said  letter,  or  any  part  thereof,32 
and  defendant  alleges  that  if  it  was  published  at  all,  which 
he  denies,  it  was  published  by  or  through  said  plaintiff  and 
not  otherwise. 

2299.  Denial  of  Innuendoes,  and  of  Intent  Imputed  to 
Words  used.33 

Defendant  denies  [each  and  every  of  the  innuendoes  set 

29  Under  a  general  denial  an  alle-  give  him  precise  knowledge  in  an 
gation  of  malice  in  publishing  what  amended  answer  what  part  stands  ad- 
on  its  face  appears  to  be  a  privileged  mitted.  Rolker  v.  Gonzalez,  32  App. 
communication  is  put  in  issue.    Tier-  Div.  224,  52  N.  Y.  Supp.  1000. 

ney  v.  Ruppert,  150  App.  Div.  863,  32  If  defendant  is  claiming  that  the 

135  N.  Y.  Supp.  365.  matter  was  privileged,  his  allegation 

30  From  answer  in  Woodman  u.  as  to  the  method  of  its  publication 
Kidd,  25  App.  Div.  254,  49  N.  Y.  (e.  g.,  by  means  of  a  sealed  letter  to 
Supp.  301.  the  addressee)  is  properly  included 

31  An  admission  that  defendant  as  a  part  of  his  defense  of  privilege, 
published  an  article  "partly  like  and  ,See  Mayer  v.  Chamberlain,  178  App. 
partly  unlike"  the  article  set  forth  in  Div.  326,  164  N.  Y.  Supp.  806. 

the  complaint,  coupled  with  a  denial  33  From  Holmes  v.  Jones,  121  N. 

except  as  admitted,,  entitles  plaintiff      Y.  461,  147  id.  59.    Where  the  words 
to  an  order  directing  defendant  to      used  are  ambiguous,  and  are  capable 
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up  by  plaintiff  in  his  complaint  explanatory  of  the  alleged 
meaning  of  the  words  used  in  the  alleged  libelous,  article  34 
and  denies]  that  said  defendant  meant,  or  was  understood 
to  mean,  or  that  the  words  alleged  to  have  been  used  by  him 
conveyed  the  meaning,  that  [set  forth  the  intent  which  plaintiff 
has  charged,  as]  the  claim  that  the  plaintiff  had  made  for  his 
said  services  was  unjust,  oppressive,  illegal  or  extortionate, 
or  without  merit,  or  not  fair  or  honest. 

2300.  Justification  that  Charge  was  True ; 35  General 
Charge  36  that  Plaintiff  had  Stolen  Some  Property  of 
Defendant.37 

Defendant    alleges   that    the    article    set   forth    in    the 


of  both  an  innocent  and  an  actiona- 
able  meaning,  and  the  complaint 
charges  that  the  words  were  used  by 
defendant  in  their  actionable  mean- 
ing, the  defendant  may  deny  such  in- 
tent. Hollingsworth  v.  Spectator 
Co.,  53  App.  Div.  291,  65  N.  Y. 
Supp.  812;  Wilkin  v.  Thorp,  55  Iowa, 
609. 

34  The  defendant  may  also  deny 
an  innuendo  which  attempts  to 
broaden  or  enlarge  the  meaning  of 
the  words  alleged  to  be  libelous. 
McDonald  v.  Press  Pub.  Co.,  174 
App.  Div.  463,  161  N.  Y.  Supp.  356. 

36  Evidence  of  the  truth  of  matter 
actionable  per  se  is  not  admissible 
under  a  denial  of  an  allegation  in  the 
complaint  of  its  falsity.  Abb.  Br.  on 
PI.,  2d  ed.,  p.  1485;  note  to  Form 
2302. 

But  an  issue  of  the  truth  or  falsity 
of  the  charge  arises  under  a  denial, 
where  it  appears  on  its  face  not  to 
contain  a  charge  either  of  crime,  or  of 
conduct  which  makes  it  actionable 
per  se.  See  Mayer  v.  Chamberlain, 
178  App.  Div.  326,  164  N.  Y.  Supp. 
806;  Cafferty  v.  Kelly,  180  App.  Div. 
45. 


36  The  sufficiency  of  the  defense  to 
a  general  charge  is  tested  by  the  rig^ 
orous  rule  that  the  justification  must 
be  as  broad  as  the  charge.  See  Mann 
v.  Press  Pub.  Co.,  133  App.  Div.  29, 
117  N.  Y.  Supp.  779.  If  not  broad 
enough  to  meet  the  entire  charge,  it 
must  be  alleged  as  a  partial  defense. 
Lapetina  v.  Santangelo,  124  App. 
Div.  519,  108  N.  Y.  Supp.  975;  Bing- 
ham v.  Gaynor,  141  App.  Div.  301, 
126  N.  Y.  Supp.  353,  aff'd  203  N.  Y. 
27;  Bergstrom  v.  Ridgway  Co.,  138 
App.  Div.  178,  123  N.  Y.  Supp.  29. 

The  defense  must  be  affirmatively 
pleaded.    See  note  to  Form  2302. 

The  failure  to  establish  this  de- 
fense is  not  of  itself  a  ground  for  per- 
mitting an  award  of  punitive  dam- 
ages. Willard  </.  Press  Pub.  Co.,  52 
App.  Div.  448,  65  N.  Y.  Supp.  73. 
If,  however,  it  is  interposed  in  bad 
faith,  it  may  be  the  basis  of  an  award 
of  such  damages. 

Under  the  N.  Y.  Code,  a  denial  of 
the  making  of  the  charge,  and  the 
defense  of  its  truth,  may  be  joined. 
Buhler  v.  Wentworth,  17  Barb.  (N. 
Y.)  649. 

37  From  Frazier  v.  McCloskey,  60 
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complaint38  is  true,  and  was  published  without  mal- 
ice.39 

[Or,  Defendant  denies  that  the  article  set  forth  in  the 
complaint  is  false,  and  denies  that  it  was  published  mali- 
ciously.] 40 

[Set  forth  the  particular  acts  showing  the  truth  of  the  charge, 
as:]  That  prior  to  the  time  alleged  in  the  complaint,  and 
before  the  alleged  speaking  [or,  publication]  of  the  words 
complained  of,  the  defendant  was  the  owner  of  a  quantity 
of  [hay],  situate  in  a  barn  in  ,  and  that  on  or  about 

the  day  of  ,    19    ,   the  plaintiff,   without 

the  knowledge  of  the  defendant,  did  wrongfully  and  felo- 
niously steal  and  carry  away  said  [hay]  and  convert  the 
same  to  his  own  use,  and  that  said  [hay],  so  stolen,  is  the 


N.  Y.  337.    See,  also,  Bisbey  v.  Shaw, 
12  N.  Y.  67. 

38  The  publication  of  the  article 
must  be  admitted.  Jacoby  v.  James, 
136  App.  Div.  431,  120  N.  Y.  Supp. 
891.  A  denial  of  the  publication  in- 
corporated in  this  separate  defense, 
was  held  to  make  the  defense  bad 
on  demurrer.  Id.  Sed  quaere  ?  Of 
course  defendant  may  deny  the  pub- 
lication, and  by  way  of  separate 
defense  allege  its  truth.  See  note 
to  Form  2302.  Inasmuch  as  the 
plea  of  the  truth  is  by  way  of  con- 
fession and  avoidance,  it  is  improper 
to  incorporate  in  it  a  denial  of  the 
publication. 

39  A  defense  of  justification  prop- 
erly includes  either  an  allegation  of 
the  truth  of  the  article  and  that  it 
was  published  without  malice,  or  a 
denial  of  the  falsity  and  malice.  Mc- 
Donald v.  Press  Pub.  Co.,  174  App. 
Div.  463,  161  N.  Y.  Supp.  356. 
See  next  note,  however. 

40  Whether  this  defense  of  truth 
should  have  incorporated  within  it- 
self denials  of  the  falsity  of  the  charge 
and  of  malice  is  not  clear.    It  is  held 


that  under  certain  conditions  (of  the 
character  of  the  charge  made  against 
plaintiff),  a  denial  of  falsity  is  essen- 
tial and  an  affirmative  allegation  of 
the  truth  is  merely  surplusage.  Mayer 
v.  Chamberlain,  supra.  See,  also, 
Cafferty  v.  Kelly,  supra. 

Where  the  charge  was  of  unfitness 
in  one's  profession  or  calling,  denials 
of  malice  and  falsity  included  in  the 
separate  defense  of  the  truth  of  th;i 
charge  are  unnecessary  if  the  defense 
also  contains  an  affirmative  allega- 
tion of  the  truth  and  absence  of  mal- 
ice, and  such  unnecessary  denial  may 
be  stricken  out  on  motion.  Metcalfe 
v.  Bill  Board  Pub.  Co.,  176  App.  Div. 
859,  163  N.  Y.  Supp.  757;  Haffen  v. 
Tribune  Assoc,  126  App.  Div.  675, 
111  N.  Y.  Supp.  225. 

If  the  defense  contains  a  denial  of 
falsity  and  malice,  and  sets  up  facts 
by  way  of  justification  without  alleg- 
ing specifically  the  truth  of  the 
charge,  or  the  absence  of  malice,  the 
denial  should  not  be  stricken  out. 
See  McDonald  v.  Press  Pub.  Co., 
supra. 
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same  hay  referred  to  in  the  words  complained  of  and  set 
forth  in  the  plaintiff's  complaint.41 

[Deny  any  innuendo  that  attempts  to  broaden  the  charge.]  42 

2301.  The  Same,  Charge  General;  that  Plaintiff  was  Guilty 
of  Extortion  in  a  Public  Office.43 

I.  Defendant  denies  that  the  matters  set  up  in  the  com- 
plaint with  reference  to  plaintiff  are  false,  and  alleges  that 
they  are  true,  and  were  published  by  defendant  without  mal- 
ice; that  the  plaintiff,  prior  to  the  day  of  , 
19  ,  and  while  acting,  or  claiming  to  act,  as  harbor  master 
of  the  port  of  New  York,  was  guilty  of  official  misconduct 
in  divers  instances,  as  in  said  article  charged. 

II.  That  by  a  rule  prescribed  by  the  captain  of  the  port 
of  New  York,  pursuant  to  authority  vested  in  him  by  law, 
regulating  the  conduct  of  harbor  masters,  which  rule  had  for 
a  long  time  been,  and  still  was,  on  the  said  day  of 

,19  ,  in  force,  and  well  known  to  plaintiff,  harbor 
masters  were  required  to  discharge  their  duties  in  person, 
and  the  appointment  of  a  deputy  by  any  harbor  master  was 
prohibited.  But,  notwithstanding  this  rule,  and,  in  viola- 
tion thereof,  the  plaintiff,  at  some  time  prior  to  said  last- 

41  Where  the  defamatory  charge  is  the  alleged  defamatory  article   (set 

in  general  terms,  it  is  not  sufficient  to  forth   in   the   complaint)   was  true, 

simply  allege  the  truth  of  the  matter  with  notice  that  defendant  will  prove 

charged,   without  any  statement  of  the  truth  of  it  upon  the  trial,  consti- 

facts    or    particular    circumstances.  tutes  neither  a  defense  of  justifica- 

Bingham  v.  Gaynor,  203  N.  Y.  27;  tion  nor  a  partial  defense  of  mitiga- 

Anibal  v.  Hunter,  6  How.  Pr.  (N.  Y.)  tion.     In  order  to  state  avalid  plea 

255;  Buddington  v,  Davis,  Id.  401;  of  justification,  the  answer  must  al- 

Wachter  v.  Quenzer,  29  N.  Y.  547;  lege,  with  some  particularity,   facts 

Sunman  v.  Brewin,  52  Ind.  140;  Cas-  showing  that  the  charges  were  true 

tie  v.  Houston,  19  Kan.  417.    The  an-  in  the   sense    in    which    they    were 

swer  must  state  the  offense  of  which  charged  in  the  complaint.      Brush  v. 

the  plaintiff  is  alleged  to  have  been  Blot,   16  App.   Div.   80,   44   N.   Y. 

guilty,  giving  time,  place  and  circum-  Supp.  1073. 

stances.    Robinson  v.  Hatch,  55  How.  42  This  is  properly  included  in  this 

Pr.  55;  Billings  v.  Wall,  28  How.  Pr.  defense.     McDonald   v.   Press   Pub. 

97;  Tilson  v.  Clark,  45  Barb.  178.  Co.,  supra.    See  Form  2299. 

An  allegation  in  the  answer  that  43  See  notes  to  Form  2300. 
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mentioned  day,  but  at  what  precise  date  defendant  does  not 
know  and  cannot  state,  did  corruptly  and  unlawfully  con- 
spire with,  and  pretend  to  appoint  one  N.  to  act,  or  pretend 
to  act,  as  deputy  harbor  master  under  the  plaintiff. 

III.  That  the  plaintiff  and  N.  entered  into  an  arrangement 
and  understanding  with  each  other,  pursuant  to  which  the 
plaintiff  was  accustomed  for  a  long  period  prior  to  the 

day  of  ,  19     ,  to  direct  persons  applying 

to  him  as  harbor  master  for  berths  for  vessels,  to  apply  to 
said  N.,  and  the  said  N.  was  accustomed,  with  the  knowledge 
and  connivance  of  the  plaintiff,  to  exact  illegal  and  excessive 
fees  for  giving  berths  to  vessels  of  such  applicants. 

IV.  That  in  many  instances  the  plaintiff,  and  in  other 
instances  the  said  N.,  under  and  in  pursuance  of  the  afore- 
said understanding  and  agreement  between  himself  and  the 
plaintiff,  did  exact  from  persons  applying  for  berths  for 
vessels  illegal  and  excessive  fees. 

V.  That  the  plaintiff,  on  the  day  of  , 
19  ,  unlawfully  exacted  and  received  from  U.  V.,  coal 
merchants,  doing  business  at  ,  the  sum  of 
dollars  for  obtaining  a  berth  for  the  coal  barge  Z. ;  that  on  or 
about,  etc.,  W.  X.,  clerk  with  Y.  &  Z.,  shipping  merchants, 
doing  business  at  ,  applied  to  the  plaintiff  for  a 
berth  for  the  ship  Y.;  that  the  plaintiff  referred  him  to  said 
N.,  who,  pursuant  to  the  corrupt  and  unlawful  agreement 
between  N.  and  the  plaintiff  above  stated,  exacted  and  re- 
ceived from  him  the  sum  of  in  addition  to  the  fees 
allowed  by  law  for  giving  said  ship  a  berth  [other  instances  to 
be  stated  in  a  similar  way]. 

2302.  The  Same,  General  Charge;  that  Plaintiff  was  a 
Notorious  Liar.44 

For  a  further  and  [second]  defense,  and  in  justification, 

"Adapted  from  Fowler  v.  Bowen,  the  publication  and  allege  its  truth. 

30  N.  Y.  20.    See  notes  to  Form  2300.  Harper  v.  Harper,   10  Bush   (Ky.), 

The  answer  may  deny  the  publi-  447;  Weston  v.  Lumley,  13  Ind.  486; 

cation  of  the  defamatory  matter,  and  Cole  v.  Woodson,  32  Kan.  272;  Mur- 

by  way  of  a  separate  defense  admit  phy  v.  Carter,  1  Utah,  17;  Thrall  ;;. 
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defendant  denies  that  the  charge  contained  in  the  words 
quoted  in  the  complaint  is  false,  and  alleges  that  the  charge 
complained  of  is  true  and  was  published  without  malice; 
that  the  plaintiff,  while  in  the  employ  of  the  defendant,  viz., 
in  the  year  19  ,  did  become  such  a  notorious  liar  that  the 
said  defendant  could  place  little  or  no  confidence  in  him. 

2303.  The  Same,  General  Charge;  of  Perjury.45 

I.  That  before  the  speaking  [or,  publishing]  of  the  words 
alleged  in  the  complaint,  and  at  a  term  of  the  Court, 
duly  held  at  ,  in  the  month  of  ,  19  , 
before  one  of  the  judges  of  the  Court,  upon  the  trial 
of  an  action  there  pending  between  one  M.  N.,  as  plaintiff, 
and  0.  P.,  as  defendant,  A.  B.,  the  plaintiff  in  this  action, 
appeared  as  a  witness  for  and  on  behalf  of  the  said  M.  N., 
and  was  then  and  there,  in  open  court,  duly  sworn,  and  took 
oath  to  speak  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  touching  and  concerning  the  matters  in  issue  in 
said  action. 

II.  That  the  plaintiff,  being  so  sworn,  falsely  and  malici- 
ously deposed  and  gave  testimony,  among  other  things,  that 
[here  set  forth  that  part  of  the  plaintiffs  testimony  in  which  he 
committed  perjury]. 

Smiley,  9  Cal.  529;  Merk  b.  Gebz-  liams,  69  Ga.  251;  Konigsberger  v. 

haeuser,  50  id.  631.    And  see  Hager  Harvey,  12  Or.  286. 

v.  Tibbitts,  2  Abb.  Pr.   (N.  S.)   (N.  45  See,  generally,  the  notes  to  Form 

Y.)  97;  Kelly  v.  Taintor,  48  How.  Pr.  2300. 

(N.  Y.)  270;  Fink  v.  Justh,  14  Abb.  An  answer  justifying  as  true  a 
Pr.  (N.  S.)  107.  A  denial  of  the  pub-  charge  of  perjury  must  allege  specif- 
lication  cannot  admit  proof  of  the  ically  the  facts  which  establish  that 
truth  of  the  charge,  or  that  the  words  the  plaintiff  was  legally  guilty  of  per- 
were  published  under  justifiable  cir-  jury.  It  should  set  out  the  evidence 
cumstances.  Harper  v.  Harper,  10  actually  sworn  to  by  the  plaintiff, 
Bush  (Ky.),  447.  Justification  must  and  allege  that  the  plaintiff  knew  his 
be  specially  pleaded,  and  cannot  be  testimony  to  be  false,  or  that  it  was 
proved  under  a  general  denial.  Will-  willfully  and  corruptly  given.  Dow- 
over  v.  Hill,  72  N.  Y.  36;  Boaz  v.  ney  v.  Dillon,  52  Ind.  442;  Tilson  v. 
Tate,  43  Ind.  60;  Sunman  v.  Brewin,  Clark,  45  Barb.  (N.  Y.)  178;  Spooner 
52  id.  140;  Duval  v.  Davey,  32  Ohio  v.  Keeler,  51  N.  Y.  527. 
St.  604;  Ocean  Steanship  Co.  v.  Wil- 
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III.  That  in  truth  [here  negative  the  plaintiff's  testimony,  as 
in  an  indictment  for  perjury], 

IV.  That  the  truth  of  the  matters  hereinbefore  stated 
upon  which  said  testimony  was  given  was  material  and  per- 
tinent to  the  issue  there  tried.46 

V.  That  the  testimony  so  given  by  the  plaintiff  was  wil- 
fully false,  and  that  said  plaintiff  at  the  time  he  so  gave  the 
said  testimony  well  knew  that  the  same  was  willfully  and  cor- 
ruptly false. 

VI.  That  whatever  the  defendant  said  [or,  published]  of 
and  concerning  the  plaintiff  at  the  time  of  the  alleged  speak- 
ing [or,  publishing]  of  the  words  complained  of,  had  exclusive 
reference  to  the  said  testimony  given  by  the  plaintiff  on  the 
trial  of  said  action  relating  to  [facts  to  which  the  false  testi- 
mony related]  as  above  set  forth. 

VII.  Defendant  by  reason  of  the  foregoing  facts  denies 
that  the  charge  contained  in  the  words  quoted  in  the  com- 
plaint is  false,  but  on  the  contrary  alleges  that  said  charge 
is  true. 

2304.  The  Same,  General  Charge;  of  Unchastity.47 

For  a  further  defense,  the  defendant  denies  that  the  words 
complained  of,  and  set  forth  in  the  complaint  herein,  were 
or  are  false,  and  alleges  that  the  plaintiff  was  in  fact  guilty 
of  the  misconduct  charged  by  the  said  words;  that  at  the 
time  of  the  alleged  speaking  of  the  words  complained  of,  and 

46  It  is  not  necessary  to  also  set  Defendant  may  properly  show,  by 
forth  the  facts  which  show  that  the  way  of  mitigation,  the  circumstances 
testimony  was  material  to  the  issue;  upon  which  he  based  his  charge,  such 
the  direct  allegation  is  sufficient.  as  the  physical  appearance  of  preg- 
So  held  with  reference  to  an  indict-  nancy  in  the  plaintiff,  and  the  fact  of 
ment  charging  perjury.  Peo.  v.  Till-  her  being  with  a  man  under  suspi- 
man,  139  App.  Div.  572,  124  N.  Y.  cious  circumstances.  Anon.,  32  Hun 
Supp.  44.  (N.  Y.),  628. 

47  From  Distin  v.  Rose,  69  N.  Y.  Evidence  of  plaintiff's  general  rep- 
122.  See  generally  the  notes  to  Form  utation  is  inadmissible  unless  pleaded 
2300.  in  mitigation.     Blanchard  v.  Tulip, 

This  defense  may  be  realleged  by  32  Hun,  638,  19  N.  Y.  Week.  Dig. 
way  of  mitigation;  see  Form  2323.      145. 
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for  a  long  time  prior  to  the  commencement  of  this  action, 
the  said  plaintiff  cohabited  and  lived  with  one  M.  N.,  and 
claimed  to  be  his  wife;  that  at  the  time  said  plaintiff  so 
cohabited  and  lived  with  M.  N.  as  his  wife,  the  said  M.  N. 
was  a  married  man,  having  a  lawful  wife,  other  than  the 
plaintiff,  living,  which  fact  was  well  known  to  the  plaintiff; 
that  the  words  alleged  to  have  been  spoken  by  the  defendant 
were  spoken  by  him  in  relation  to  the  plaintiff's  conduct 
with  the  said  M.  N.,  and  in  no  other  relation  whatsoever. 

2306.  The  Same,  to  General  Charge  of  Plaintiff's  Incom- 
petency or  Dishonesty  in  his  Occupation.48 

Defendant  denies  that  the  charge  as  made  by  the  words 
spoken  [or,  published]  of  plaintiff,  as  set  forth  in  the  com- 
plaint, is  false,  and  defendant  alleges  that  said  charge  is 
true  and  was  made  by  defendant  without  malice.49 

[Allege  facts  from  which  the  truth  of  the  general  charge  will 
appear;  for  example,  where  the  charge  was  against  the  makers 
of  medical  preparations,  that  they  were  quacks  and  dealt  in 
various  nostrums:]  that  prior  to  the  publication  of  the  alleged 
libel  and  at  all  times  mentioned  in  the  complaint  plaintiffs 
were  engaged  in  compounding,  advertising,  vending  and 
dealing  in  a  variety  of  nostrums,  or  so-called  "patent  medi- 
cines," or  "quack  medicines,"  and  medicines  publicly  recom- 
mended by  plaintiffs,  particularly  medicines  the  formulas 
and  processes  of  compounding  of  which  were  kept  secret 
by  plaintiffs,  and  especially  so-called  alleged  medical  com- 
pounds, positively  recommended  as  cures  for  various  ills 
of  mankind  and  generally  known  as  "cure-alls";  and  further 
in  that  the  said  plaintiffs  were  boastful  pretenders,  publicly 
and  offensively  exploiting  for  sale,  alleged  "cure-alls'  and 

48  See  generally  the  notes  to  Form  the  defendant's  denial  of  plaintiff's 

2300.  allegation  that  it  was  false,  and  was 

"  In  Cafferty  v.  Kelly,   180  App.  not  involved  in  the  affirmative  dee- 

Div.  45,  where  the  charge  was  a  gen-  laration    that   the   words   published 

eral  one  of  plaintiff's  incompetency,  were  true,  contained  in  the  separate 

it  was  said  that  the  issue  of  truth  or  defense, 
falsity  of  the  charge  was  raised  by 
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making  extravagant  and  false  claims  for  the  products  of 
plaintiffs,  advertising  with  fraudulent  boasts;  and  engaged 
in  the  unprofessional,  undignified  and  unethical  alleged 
medical  treatment  of  patients  by  mail,  without  personal  ob- 
servation or  examination  of  said  patients;  and  further  in  that 
they  were  engaged  in  making  unfounded  claims  with  respect 
to  the  healing  properties  of  such  compounds  tending  to 
mislead  persons  and  thereby  to  induce  the  purchase  and 
consumption  of  such  patent  medicines,  regardless  of  the 
physical  condition  of  the  ^individual  purchasing  the  same, 
of  the  fitness  of  the  compound  for  the  ailment  or  supposed 
ailment  of  the  purchaser  thereof,  and  in  spite  of  the  fact  that 
said  compounds  are  destitute  of  curative  powers  for  the 
diseases  for  which  they  are  recommended  and  sold  and  that 
serious  results  would  follow  their  consumption  in  the  manner 
recommended  by  plaintiffs,  and  that  they  advertised  and 
exploited  said  products  as  possessing  greater  therapeutic 
efficacy  that  they  really  had  [ete.].50 

2306.  The  Same,  General  Charge  that  Plaintiff  had  Se- 
cured Money  or  Goods  by  Means  of  Fraud  or  False 
Representations.51 
I.  Defendant  denies  that  the  matter  complained  of  in  the 

plaintiff's  complaint  was  or  is  false,  and  alleges  that  the  same 


50  From  World's  Disp.  Med.  Assoc.  to  that  charged  in  the  libel.     Berg- 

v.  Collier,  86  Misc.  217,  148  N.  Y.  strom  v.   Ridgway    Co.,     138    App. 

Supp.  405.  Div.   178,   123  N.  Y.  Supp.  29.     If 

A  single  instance  of  incompetency  the  charge  is  against  one  other  than 

does  not  constitute  a  justification  to  the  manufacturer   and  involves   his 

a  general  charge.    Josephson  v.  Mus-  dishonest  practices  in  selling  a  worth- 

ical  Courier  Co.,  146  App.  Div.  20,  less  or  harmful  article,  his  knowledge 

130  N.  Y.  Supp.  434.     But  such  a  must  be  specifically  alleged,  as  well 

single  instance  may  be   pleaded  in  as  his  intent  to  deceive.     Patten  v. 

mitigation,  when  it  is  alleged  that  Harpers'  Weekly  Corp.,  93  Misc.  368, 

ther  charge  was  made  in  good  faith  158  N.  Y.  Supp.  70. 
and  without  malice  and  in  reliance  5I  From  Block  v.   Nussbaum,    16:) 

thereon.    Id.  App.  Div.  463,  148  N.  Y.  Supp.  594 ; 

The  character  of  dishonest  prac-  Klinck  v.  Colby,  46  N.  Y.  427.    8tv 

tises  must  correspond  with  exactness  generally  the  notes  to  Form  2300. 
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was  and  is  true  in  each  and  every  part  thereof;  that  is  to  say, 
that  on  or  about  the  day  of  ,  19    ,  plaintiff, 

with  intent  to  swindle  and  defraud  the  mercantile  community 
of  ,  and  more  particularly  the  defendant  in  this 

action  of  his  goods,  wares  and  merchandise  by  means  of 
false  and  fraudulent  representations,  and  more  especially 
by  means  of  the  false  and  fraudulent  representations  here- 
inafter set  forth,  gave  out  and  published  [or,  came  to  this 
defendant  and  falsely  and  fraudulently  represented  to  him] 
that  said  plaintiff  had  commenged  the  mercantile  business 
at  ,  with  a  cash  capital  of  dollars,  all  of 

which  was  his  own,  that  he  intended  to  do  a  cash  business 
or  trade,  and  that  his  business  was  very  large  and  his  business 
connections  numerous;  that  by  reason  of  and  by  means  of 
and  in  full  reliance  upon  the  truth  of  said  representations, 
this  defendant  and  others  including  M.  N.  and  0.  P.,  of 

,  were  induced  to  sell  goods  on  credit  to  plaintiff 
to  a  very  large  amount,  exceeding  in  the  aggregate  the  sum  of 

dollars. 
II.  That  said  representations  were,  each  and  every  of 
them,  wholly  false  and  untrue;  that  plaintiff  had  no  such 
capital,  nor  any  capital  in  his  business;  that  he  never  had 
any  legitimate  trade  or  business  whatsoever,  and  that  he 
had  few  or  no  business  connections;  that  plaintiff  well  knew 
such  representations  were  false  and  untrue,  and  falsely  and 
fraudulently  made  the  same  with  the  design  and  intent  to 
swindle  and  cheat  this  defendant  and  other  merchants;  that 
plaintiff,  after  receiving  the  said  goods,  wares  and  mer- 
chandise from  this  defendant,  and  others,  disposed  of  the 
same  without  paying  for  them,  and  has  never  yet  paid  for 
the  same;  that  by  means  of  the  transactions  aforesaid,  de- 
fendant and  other  merchants  have  been  and  were  cheated 
and  swindled  of  their  goods  and  merchandise  without  any 
compensation  therefor;  that  said  matter  did  not  charge, 
and  was  not  intended  to  charge,  the  plaintiff  with  robbing 
and  swindling  except  in  manner  as  aforesaid. 
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2307.  The  Same,  Specific  Charge  that  Plaintiff  was  Named 
as  a  Co-respondent  in  a  Divorce  Suit.52 

Defendant  denies  that  the  statement  contained  in  the 
article  set  forth  in  the  complaint  concerning  the  plaintiff 
was  false,  and  alleges  that  the  same  was,  and  is,  true  and 
was  published  without  malice;  that  it  was,  and  is,  true  that  a 
suit  for  divorce  had  been  commenced  in  the  Court 

for  the  County  of  and  State  of  ,  by  [hus- 

band] against  [wife]  for  divorce  on  the  ground  of  adultery, 
and  that,  in  said  divorce  suit,  said  plaintiff  had  been  named 
as  co-respondent. 

2308.  The  Same,  Specific  Charge  that  Plaintiff  was  Dis- 
missed from  Public  Service.53 

I.  Defendant  denies  that  the  matters  contained  in  the 
article  set  forth  in  the  complaint  were  false,  and  alleges  that 
they  are  true;  that  the  plaintiff  had  been  tried  and  found 
guilty  by  court-martial  [or,  general  hearing,  or,  trial]  for 
irregular  performances  in  connection  with  certificates  and 
funds  [or,  whatever  the  charges  were]  and  dismissed  from  the 
service;  that  on  or  about  the  day  of  ,  19  , 
at  ,  before  a  general  court-martial  [or,  hearing], 
which  convened  at  ,  at  or  about  said  time,  the 
plaintiff  was  arraigned  and  tried  upon  the  following  charges 
and  specifications:  [setting  forth  charges  and  specifications  in 
full]. 

II.  That  thereafter  the  said  [court-martial]  having  ma- 
turely considered  the  evidence  adduced,  found  the  plaintiff 
guilty  of  every  specification,  and  that  the  said  court  [or, 
hearing]  found  the  plaintiff,  guilty  of  every  charge,  and  that 
the  said  court  [or,  hearing]  sentenced  [or,  recommended  that] 
the  said  plaintiff  to  be  dismissed  from  the  service. 

III.  That  thereafter,  and  on  or  about  the  day  of 

52  From   Parrish  v.   Sun  Printing  63  From   Throckmorton   v.    Even- 

and  Publishing  Assoc,  6  App.  Div.  ing  Post  Pub.  Co.,  27  App.  Div.  125, 

585,  39  N.  Y.  Supp.  540.  50  N.  Y.  Supp.  153. 

See  Form  2300,  and  notes.  See,  generally,  notes  to  Form  2300. 
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,  19     ,  the  president  of  the  United  States  duly- 
approved  the  proceedings,  findings  and  sentence  in  the  said 
case  of  the  plaintiff,  and  plaintiff  became  thereby  dismissed" 
from  the  service. 

[Or,  III.  That  thereafter,  and  on  or  about  the  day 

of  ,  19     ,  the  said  proceedings,  findings  and  recom- 

mendation in  the  said  case  of  the  said  plaintiff  were  duly 
approved,  and  the  said  plaintiff  was  then  and  there  dis- 
missed from  the  service.] 

2309.  Partial  Justification,  to  one  of  Several  Specific  Sepa- 
rate Charges.64 
Defendant  for  a  further  and  partial  defense,  alleges  that 
the  house  [or  hotel]  known  as  the  "  House,"   at 

,  is  and  was  kept  and  run  as  a  disorderly  house; 
that  it  was  a  place  wherein  immoral  persons,  for  immoral 
purposes,  congregated,  and  where  conspiracies  were  formed 
to  injure  this  defendant,  and  it  was  from  said  hotel  that  they 
started  to  carry  out  said  conspiracies  as  formed;  that  said 
house,  hotel  and  place  was  a  place  where  lewd  and  immoral 
people  congregated,  and  that  the  plaintiff  herself  is  a  lewd, 
unchaste,  boisterous,  immoral  woman,  and  has  conducted 
and  run  the  hotel  in  an  improper  and  disorderly  manner; 
that  upon  the  trial  of  this  cause  the  defendant  will  give 
evidence  of  the  facts  and  circumstances  as  alleged  in  this 
defense  by  way  partial  justification  of  the  charges  made  in 
the  article  set  forth  in  said  complaint. 


»  From  Lampler  v.  Clark,  149  N.  Co.,  176  App.  Div.  859,  163  N.  Y. 

Y.  472,  where  it  was  held  that  the  rule  Supp.  757.     In  such  event  he  must 

of    pleading,    that    the    justification  be  careful  to  characterize  his  sepa- 

shall  be  as  broad  as  the  charge,  does  rate  defense  as  a  partial  one.     See 

not  mean  that  an  answer  in  justifica-  note  to  Form  2324. 
tion  must  be  broad  enough  to  em-  This  rule  cannot  apply  unless  the 

brace  every  actionable  charge  stated  actionable  words  as  charged  consist 

in  the  complaint,  but  where  several  of  at  least  two  distinct  and  separable 

and  distinct  things  are  charged,  the  charges.     Stock  v.   Keele,   86   App. 

defendant   may   justify   as   to    one.  Div.  136,  83  N.  Y.  Supp.  133. 
See,  also,  Metcalfe  v.  Bill  Board  Pub. 
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2310.  Defense  of  Absolute  Privilege; 56  that  Matter  was 
Contained  in  a  Bill  of  Particulars.56 

I.  That  heretofore,  in  the  Court  of  ,  the 
defendant  herein  brought  a  certain  action  against  M.  N. 
and  0.  P.  [as  sureties  upon  the  bond  of  the  plaintiff  herein] 
for  the  recovery  of  a  loss  sustained  by  this  defendant  by 
reason  of  the  default  of  said  plaintiff,  as  [cashier],  in  his  ac- 
counts with  this  defendant. 

II.  That  in  that  action  the  defendants  therein  [the  said 
sureties]  required  a  bill  of  particulars  of  such  loss,  which  the 
defendant  herein,  as  was  his  duty  to  do  in  such  case,  fur- 
nished to  the  attorney  for  the  defendants  in  that  action, 
and  to  him  only,  such  bill  of  particulars,  which  was  in  the 
words  and  figures  following,  to  wit :  [setting  forth  copy  of  bill 
of  particulars].  That  such  publication  was  the  same  of 
which  the  plaintiff  complains. 

III.  That  this  defendant  denies  that  he  was  actuated  by 
any  actual  malice,  and  alleges  that  he  relied  upon  informa- 
tion which  he  had  received,  and  believed  the  statements  in 
the  said  bill  of  particulars  to  be  true  in  all  respects,  and  veri- 
fied the  same  and  caused  it  to  be  served,  and  without  any 
intent  to  injure  the  plaintiff,  and  without  any  intent  that 
anything  in  the  said  bill  of  particulars  should  become  or 
be  made  public.57 

56  An    affirmative    defense,    which  sential.      Tierney    v.    Ruppert,    150 

must  be  specially  pleaded.     Stuart  App.  Div.  863,  135  N.  Y.  Supp.  365. 

v.  Press  Pub.  Co.,  83  App.  Div.  467,  56  Adapted  from  Moore  v.  Manfrs. 

82  N.  Y.  Supp.  401;  Stevenson  v.  Natl.  Bank,  123  N.  Y.  420. 

Ward,  48  App.  Div.  291,  62  N.  Y.  A  defense  that  the  publication  was 

Supp.    717;    Moore    v.    Man.    Nat.  privileged  admits  its  reference  to  the 

Bank,  123  N.  Y.  420;  Kimber  v.  Press  plaintiff.    Youmans  v.  Paine,  86  Hun, 

Assoc,  L.  R.,  1  Q.  B.  65;  Beiser  v.  479,  35  N.  Y.  Supp.  50. 

Scripps-McCrae  Co.,  68  So.  W.  Rep.  67  Words  spoken  or  written  in  a  le- 

457;  Smith  v.  N.  Y.  Staats  Zeitung,  gal  proceeding,  and  material  to  the 

154  App.  Div.  458,  139  N.  Y.  Supp.  controversy,    are    absolutely    privi- 

325.  leged.    No  action  will  lie  upon  them, 

If  it  appear  on  the  face  of  the  com-  and  it  is  not  necessary  for  the  defend- 

plaint  that  the  publication  is  privi-  ant  to  deny  the  allegation  of  malice, 

leged,   an   affirmative   allegation   of  Garr  e.  Selden,  4  N.  Y.  91;  and  see 

the  privilege  in  the  answer  is  not  es-  Suydam  v.  Moffat,  1  Sandf.  (N.  Y.) 
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2311.  The  Same,  by  Attorney,  that  the  Statements  were 
Contained  in  Objections  to  Discharge  in  Bankruptcy 
Proceedings.58 

[After  admitting  or  alleging  petition  in  bankruptcy  and 
hearing  in  proceedings,  and  employment  of  defendant  by  a 
creditor  objecting  to  discharge  of  petitioner:] 

Defendant  alleges  that  the  specifications  or  objections  as 
termed  and  set  forth  in  said  complaint  were  prepared  in  his 
law  office  by  a  person  therein  employed,  under  the  direc- 
tions of  this  defendant,  and  the  same  were  prepared  and 
filed  with  no  malice  and  without  any  malicious  intent  or 
meaning  whatever;  that  the  same  were  so  prepared  and  filed 
in  the  usual,  proper  and  legitimate  prosecution  of  said 
[creditor's]  opposition  to  the  discharge  in  bankruptcy  of 
said  [bankrupt],  and  that  the  said  specifications  and  ob- 
jections and  the  matters  therein  contained  were  made  with 
reasonable  and  probable  cause,  and  were  pertinent  and 
material  to  said  opposition,  and  the  same  were,  in  the  best 
judgment  of  this  defendant,  as  attorney  and  counsel  of  said 
[creditor],  entirely  proper,  material,  pertinent  and  relevant 
to  the  proper  discharge  of  this  defendant's  legal  duty  in  the 
premises. 

2312.  Qualified  Privilege; 59  Report  by  Public  Official  to 
His  Superiors. 

[Sustained  in  Stevenson  v.  Ward,  48  App.  Div.  291,  62 
N.  Y.  Supp.  717.] 

That  at  the  time  of  the  publication  of  the  words  set  forth 
in  the  complaint,  defendant  was  a  public  official,  to  wit, 
[state];  that  such  words  were  contained  in  a  report  to  de- 

459;  Buddington  v.  Davis,  6  How.  Pr.  5S  From  Rosenberg  v.  Dworetsky, 

(N.   Y.)   401;   and  see  Youmans  v.  139  App.  Div.  517,  124  N.  Y.  Supp. 

Smith,  153  N.  Y.  214.  191;   Marsh  v.  Ellsworth,  50  N.  Y. 

If  all  the  facts  essential  to  show  309. 

this  absolute  privilege  appear  on  the  See  generally  the  notes  to  Form 

face  of  the  complaint,  it  is  demurra-  2310. 

ble.     Rosenberg  v.   Dworetsky,   139  M  See,    generally,    notes   to    Form 

App.  Div.  517,  124  N.  Y.  Supp.  191.  2310. 
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fendant's  superiors  in  office  and  in  response  to  an  inquiry 
made  to  him  by  thenij  and  in  the  course  of  defendant's 
official  duty  as  such  [official]. 

That  defendant  believed  said  report  so  made  was  true,« 
and  made  the  same  without  malice;  and  defendant  denies 
the  allegation  in  the  complaint  that  he  was  actuated  by 
malice  in  making  said  publication.60 

2313.  The  Same,  Report  of  Public  Proceeding.61 

That  the  publication  complained  of  in  said  complaint 
is  a  true,  correct  and  impartial  report  of  a  [public]  proceed- 
ing, and  is  therefore  privileged,  and  defendant  denies  that 
it  was  published  by  him  maliciously. 

2314.  The  Same,  Newspaper  Report  of  Judicial  Proceed- 
ings.62 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1907.] 

That  heretofore,  at  ,  in  county  of  and 

State  of  ,  one  M.  N.  brought  a  certain  civil  action 

against  the  plaintiff  herein,  and  that  certain  proceedings 
were  had  therein  in  the  Court  of  ,  on  or 

about  the  day  of  ,  19     ;  that  the  article 

60  It  is  said  that  where  the  com-  Y.   Supp.  640.     See  notes  to  Form 

plaint  charges  actual  malice  the  de-  2314. 

fense  of  qualified  privilege  must  in-  62  Adapted    from    Marx    v.    Press 

elude  a  denial  thereof.     Lapetina  u.  Publishing  Co.,  134  N.  Y.  561 ;  Garby 

Santangelo,  124  App.  Div.  519,  108  v.  Bennett,    166  id.   392;  Haffen  v. 

N.  Y.  Supp.  975.  Tribune  Assoc,  126  App.  Div.  675, 

"Under  N.  Y.   Code  Civ.   Pre,  111  N.  Y.  Supp.  225. 
§§  1907-8.  See  as  to  extent  of  privilege,  Stu- 

Even  though  the  court  considers  art  v.  Press  Pub.  Co.,  83  App.  Div. 

that  the  meeting  so  reported  was  not  467,  82  N.  Y.  Supp.  401 ;  Smith  v.  N. 

a  public  proceeding  within  the  Code  Y.  Staates  Zeitung,   154  App.  Div. 

section,  and  further  that  the  libel  458,  139  N.  Y.  Supp.  325. 
consisted  mainly  in  insinuations  and  Defamatory  head  lines  are  no  part 

inferences,    this  form   will   be   sus-  of  the  report,  and  are  not  privileged 

tained  when  pleaded  in  mitigation  unless  they  are  a  fair  index  of  the 

of  damages  as  tending  to  disprove  matter  contained  in  a  truthful  report, 

actual  malice.     Sarasohn  v.   Work.  Lawy.  Co.-op.  Pub.  Co.  v.  West  Pub. 

Pub.  Assoc,   44  Misc.  302,   60  N.  Co.,  32  App.  Div.  585,  52  N.  Y.  Supp. 

1120. 
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alleged  in  said  complaint  to  have  been  published  by  the  de- 
fendant was  a  fair  and  true  report  of  said  judicial  proceed- 
ings before  said  court,63  and  defendant  denies  that  he  was 
actuated  by  any  malice  in  the  making  of  said  report. 

2315.  The  Same,  Criticism  of  Public  Official  to  His  Supe- 
rior in  Office.64 

[Adapted  from  Bingham  v.  Gaynor,  203  N.  Y.  27.] 
[7/  the  article  as  set  forth  in  the  complaint  does  not  sufficiently 
show  these  facts,  allege:]  That  at  the  time  of  the  publication 
of  the  letter  set  forth  in  the  complaint,  plaintiff  was  a  public 
official,  viz.,  [state],  and  M.  N.,  the  person  to  whom  said 
letter  was  addressed  and  sent,66  was  the  superior  in  office  to 
plaintiff;  that  defendant,  believing  that  the  plaintiff  was  a 
person  without  any  conception  of  his  official  duties,  and  with- 
out respect  or  regard  for  the  laws,  wrote  the  letter  complained 
of  to  the  said  superior  officer  of  the  plaintiff;  that  the  matters 
of  fact  stated  therein  are  true,  and  the  opinions  therein  are 
fair  comment  on  the  said  acts  of  the  plaintiff,  and  only  such 
as  to  bring  properly  before  the  said  superior  officer  the  official 
misconduct  and  dereliction  of  the  plaintiff,  and  were  made 
wholly  without  malice  and  in  good  faith  and  in  the  belief 
that  they  were  true;  that  the  said  letter  was  under  said  cir- 
cumstances written  by  defendant  in  discharge  of  his  public 
and  moral  duty  as  a  citizen,  and  is  privileged. 

63  Investigations  of  a  detective  a,  communication,  so  privileged,  it  is 
character  by  coroner  or  police  are  not  necessary  in  defense  to  show  that 
not  within  the  Code  section.  Nun-  the  statements  contained  therein  are 
ally  v.  Press  Pub.  Co.,  110  App.  Div.  true,  except,  perhaps,  as  the  truth 
10,  96  N.  Y.  Supp.  1042.  of  the  allegations  bear  upon  the  ques- 

64  One  having  an  interest  as  a  cit-  tion  of  express  malice.  Bingham  v. 
izen  in  the  performance  of  his  duty  Gaynor,  supra. 

in  a  proper  way  by  a  public  official  G5  The  privilege  is   destroyed  if  a 

may,  in  good  faith,  make  a  charge  of  copy  of  the  letter  is  furnished  to  the 

improper  conduct  to  the  superior  of  public  press  by  defendant.     Bingham 

the  person  to  whom  the  communica-  v.  Gaynor,  supra. 
tion  refers.    In  an  action  upon  such 
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2316.  The  Same,  That  it  was  Embodied  in  a  Report  made 
by  its  Committee  to  a  Board  of  Trustees.66 

I.  That  at  the  several  times  alleged  in  the  complaint, 
these  defendants  were  members  of  the  board  of  trustees  of 
the  Company,    a    corporation    duly    incorporated 

under  the  laws  of  the  State  of  ;  that  at  some  time 

in  or  about  the  month  of  ,  19     ,  sundry  complaints 

were  made  to  the  said  board  of  trustees  as  to  certain  acts 
of  misconduct  of  the  plaintiff  as  [an  officer  of  said  company] 
in  [setting  forth  the  acts  complained  of] ;  that  thereupon  the 
said  board  of  trustees  appointed  these  defendants  a  com- 
mittee to  investigate  such  complaints  and  report  the  result 
of  their  investigation  to  said  board  of  trustees;  that  these 
defendants  proceeded  to  make  such  investigations,  and  on  or 
about  the  day  of  ,  19     ,  in  performance  of 

their  duty,  jointly  made  a  report  thereof  in  writing  to  said 
board  of  trustees,  which  report  is  correctly  set  forth  in  the 
complaint;  that  the  defendants  made  the  said  report  to 
no  other  person  or  persons  than  the  said  board  of  trustees; 
[and  defendants  deny  that  they  made  said  report  maliciously 
and  allege] 67  that  the  said  report  was  made  without  malice 
and  without  intent  to  injure  or  defame  the  plaintiff  in  any 
way  whatever,  and  these  defendants  in  making  the  said 
report  acted  in  good  faith  and  had  reasonable  cause  to  and 
did  believe  and  do  still  believe  that  the  statements  contained 
therein  were  true. 

II.  That  the  said  report  was  a  privileged  communication, 
for  which  these  defendants  are  not  liable. 

2317.  The  Same,  Where  Statement  was  Contained  in  a 
Communication  Between  Private  Persons  Concerning 
their  Own  Affairs.68 
That  at  the  time  of  the  alleged  speaking  [or,  publication] 

66  Adapted  from  Van  Wyck  v.  As-  alleges  malice,  a  defense  of  qual- 
pinwall,  17  N.  Y.  190.  See,  also,  ified  privilege  must  include  a  denial 
Ashcroft  v.  Hammond,  197  N.  Y.  of  malice.  Lapetina  v.  Santangelo,  124 
488.  App.  Div.  519,  108  N.  Y.  Supp.  975. 

67  Where  the  complaint  specifically  cs  Adapted  from  Ashcroft  v.  Ham- 
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of  the  words  complained  of  and  set  forth  in  the  complaint 
herein,  the  defendant  was  one  of  the  directors  [or,  stock- 
holders] of  the  Company,  [duly  elected  and  acting 
as  such,]  and  that  all  of  the  words  spoken  [or,  published] 
of  and  concerning  plaintiff  by  this  defendant  was  at  a  meeting 
of  the  directors  [or,  stockholders]  or  to  other  directors  [or, 
stockholders]  of  said  Company,  in  relation  to  the 
character  and  fitness  of  the  plaintiff  for  the  position  of 
[manager]  of  said  Company,  and  in  no  other  rela- 
tion whatever;  that  the  said  words  complained  of  were 
spoken  [or,  published]  without  malice,69  and  defendant  al- 
leges that  the  words  complained  of  were  and  are  privileged 
communications  for  which  this  defendant  is  not  liable  to 
an  action,  nor  liable  to  respond  in  damages  to  plaintiff 
therefor. 

2318.  The  Same,  Report  by  a  Bank  to  its  Correspondent.70 

I.  That  defendant  is  engaged  in  the  business  of  banking, 
and  in  presenting  for  acceptance  and  collecting  drafts,  bills, 
notes  and  other  commercial  paper,  and  that  for  a  long  period 
it  has  been  employed  by  the  Bank  of  as 
its  collecting  agent. 

II.  That  on  or  about  the  day  of  , 
19    ,  the  defendant  received  from  said                   Bank  of 

a  [time  draft]  drawn  by  [drawer]  on  the  plain- 
tiff; that  on  said  day,  in  the  usual  course  of  business,  de- 
fendant intrusted  said  draft  to  one  of  its  clerks  or  agents, 
and  directed  said  clerk  to  obtain  acceptance  of  said  draft; 
that  said  clerk  duly  presented  said  draft  at  the  place  of  busi- 
ness of  the  plaintiff,  to  the  person  in  charge  thereof,  and 
asked  the  acceptance  of  said  draft;  that  said  clerk  was  in- 

mond,  197  N.  Y.  488;  Distin  v.  Rose,  truth.     See  Ashcroft  v.  Hammond, 

69  N.  Y.  '122,  and  Hemmens  v.  Nel-  supra. 

son,  138  id.  524.  «» See  note  67  to  Form  2316. 

Defendant  should  plead  the  truth  ™  Adapted  from  Hafe  v.  First  Nat. 

of  the  alleged  matter  separately,  and  Bank,  19  App.  Div.  423,  48  N.  Y. 

in  addition  to  the  above  defense,  if  Supp.  481. 
•he  desires  to  tender  the  issue  of  its 
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formed  by  the  person  in  charge  of  the  office  of  the  plaintiff 
that  plaintiff  had  failed,  and  that  there  was  no  one  to  accept 
the  draft;  that  thereby  the  plaintiff  refused,  as  a  matter  of 
law,  to  accept  said  draft;  that  said  clerk  on  his  return  to  the 
bank  reported  that  he  had  been  told  that  the  plaintiff  had 
failed,  and  that  thereupon  the  defendant  in  the  regular 
course  of  business,  in  performance  of  its  duty  to  said 
Bank,  in  good  faith  and  believing  the  information  it  had  so 
received  to  be  true,  and  without  malice  or  intent  to  injure 
said  plaintiff,  mailed  a  letter  in  a  sealed  envelope  to  the 
Bank  of  ,  of  which  the  following  is  a  copy : 

[copy  of  letter,  reporting  plaintiff's  failure  and  return  of  draft]. 

III.  That  it  is  the  usual  custom  and  duty  of  a  collecting 
agent  to  report  to  its  employer  at  once  such  information 
as  the  agent  may  obtain  in  respect  to  the  reason  for  non- 
acceptance  of  a  piece  of  commercial  paper. 

IV.  That  the  communication,  by  reason  of  the  relations 
between  the  defendant  and  said  Bank,  was  privil- 
eged, and  for  which  this  defendant  is  not  liable;  and  defend- 
ant denies  that  the  same  was  published  maliciously.71 

2319.  The  Same,  Report  by  a  Commercial  or  Mercantile 
Agency.72 

I.  That  the  defendant  is  a  corporation  duly  incorporated 
under  the  laws  of  the  State  of  ,  and  engaged  in  the 
business  of  a  commercial  [or,  mercantile]  agency,  at 

II.  That  in  pursuance  of  its  business  as  a  commercial 
[or,  mercantile]  agency,  it  was,  at  the  time  set  forth  in  said 
complaint,  and  is  still,  hired  and  employed  by  divers  cor- 
porations, firms  and  individuals  doing  business  in  the  State 
of  ,  and  elsewhere,  (which  said  corporations,  firms 
and  individuals  were,  and  are,  interested  in  ascertaining  and 
being  privately  informed  of  the  commercial  standing  of 
divers  corporations,  firms  and  individuals  doing  business 
in  the  State  of  ,  and  elsewhere,)  as  their  agent, 

71  See  note  67  to  Form  2316.  72  Adapted  from  Woodruff  v.  Brad- 

street,  116  N.  Y.  217. 
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to  seek  for  and  diligently  inquire  into  the  character,  credit 
and  commercial  standing  of  said  parties  so  engaged  in  busi- 
ness as  aforesaid,  and  to  communicate  the  same  forthwith 
to  their  said  employers,  all  of  which  communications  were 
to  be  in  strict  confidence,  and  were  to  be  for  the  sole  use, 
benefit  and  information  of  said  employers. 

III.  That,  in  pursuance  of  said  employment,  the  defend- 
ant was  reliably  informed  that  [a  judgment  had  been  re- 
covered against  the  plaintiff],  and  the  defendant,  relying 
upon  the  truth  of  such  information,  and  believing  it  to  be 
true,  in  good  faith,  and  in  pursuance  of  the  duty  and  con- 
tracted obligations  to  its  employers,  made  the  publication 
in  the  words  and  figures  fully  and  at  length  set  forth  in  the 
complaint  herein,  and  sent  the  same  to  its  said  employers 
as  a  confidential  communication;  that  the  defendant  made 
the  publication  in  entire  good  faith,  and  without  any  malice 
actuating  it  in  the  premises  [and  defendant  denies  the  alle- 
gation in  the  complaint  that  the  same  was  published  mali- 
ciously].73 

2320.  The  Same,  by  Prior  Employer,  where  Information 
was  Requested  by  One  having  an  Interest.74 

That  on  or  about  the  day  of  ,  19    , 

the  plaintiff,  who  had,  prior  thereto,  been  employed  by  the 
defendant,  applied  to  one  M.  N.  for  employment  [or,  was 
employed  by  one  M.  N.]  as  a  [clerk],  and  that  thereafter, 
and  on  or  about  the  day  of  ,  19     ,  the  said 

M.  N.  requested  of  the  defendant  that  this  defendant  would 
communicate  to  the  said  M.  N.  any  facts  within  this  de- 
fendant's knowledge  of  and  concerning  the  plaintiff,  as  to 
his  character  and  integrity;  that  thereupon,  and  in  response 
to  the  request  of  the  said  M.  N.,  the  defendant  did  speak 
[or,  write]  the  words  complained  of,  as  alleged  in  the  com- 
plaint herein;  and  defendant  denies  that  in  so  doing  he  was 
actuated  by  any  malice,  and  alleges  that  he  did  so  wholly 

73  See  note  67  to  Form  2316.  N.  Y.  488;  Byam  v.  Collins,  111  N. 

u  See  Ashcroft  v.  Hammond,  197      Y.  143;  Fowles  v.  Bowen,  30  id.  20. 
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without  malice  75  and  in  good  faith,  believing  the  same  to  be 
true. 

2321.  The  Same,  Where  Defendant  gave  Plaintiff  a  General 
Recommendation  and  Afterwards  Voluntarily  Com- 
municated the  Words  Complained  of  to  a  Subsequent 
Employer.76 

I.  That  for  a  long  time  prior  to  the  day  of 

,19  ,  the  plaintiff  was  employed  by  this  defend- 
ant as  a  [clerk];  that  on  or  about  the  said  day  of 

,  19 '  ,  the  plaintiff  left  the  employment  of  the  de- 
fendant and  the  defendant  thereupon  gave  the  said  plaintiff 
a  general  recommendation  as  to  his  character,  fitness  and 
ability  as  a  [clerk];  that  subsequently  thereto,  and  on  or 
about  the  day  of  ,   19    ,  the  plaintiff 

-  was  employed  by  one  M.  N.  as  a  [clerk]. 

II.  That  after  the  plaintiff  had  been  so  employed  by  the 
said  M.  N.,  and  on  or  about  the  day  of  , 
19  ,  this  defendant  in  a  conversation  with  [or,  a  communi- 
cation to]  the  said  M.  N.  of  and  concerning  the  plaintiff, 
the  defendant  did  speak  [or,  write]  the  words  complained  of 
as  alleged  in  the  complaint  herein;  and  defendant  denies 
that  in  so  doing  he  was  actuated  by  any  malice,  but  on  the 
contrary  alleges  that  in  communicating  the  said  words  com- 
plained of  to  the  said  M.  N.  he  believed  the  same  to  be  true, 
and  acted  in  good  faith,  without  malice  77  and  with  no  intent 
to  injure  or  defame  the  plaintiff. 

III.  That  the  defendant  did  not  at  that  time,  nor  has  he 
at  any  other  time,  communicated  the  said  words  complained 
of  to  any  person  or  persons  other  than  the  said  M.  N.,  and 
this  defendant  alleges  and  claims  that  the  alleged  speaking 
[or,  writing]  of  the  words  complained  of  was,  and  is,  a  priv- 
ileged communication  for  which  this  defendant  is  not 
liable. 

75  See  note  67  to  Form  2316.  "  See  note  67  to  Form  2316. 

76  Defense  sustained  in  Fowles  v. 
Bowen,  30  N.  Y.  20. 
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2322.  The  Same,  That  the  Alleged  Libel  was  a  Reply  to  a 
Libel  Published  by  Plaintiff. 

[Sustained  in  Preston  v.  Hobbs,  161  App.  Div.  363,  146 
N.  Y.  Supp.  419.1 78 

That  about  one  week  previous  to  the  publication  of  the 
alleged  libel  by  defendant  plaintiff  had  published  a  libelous 
article  of  and  concerning  defendant  and  relating  to  certain 
acts  of  his  in  the  course  of  his  business  as  a  dealer  in  fruits, 
and  that  the  article  complained  of  by  plaintiff  was  published 
by  defendant  as  a  reply  by  defendant  to  the  plaintiff's 
attack  upon  him,  and  that  as  such  reply  the  article  was  true, 
fair  and  reasonable,  and  was  published  by  defendant  with- 
out malice. 

2323.  Mitigation  of  Damages;79  Partial  Defense,  that 
Matter  already  Pleaded  in  Justification  will  also  be 
Provided  in  Mitigation.80 

That  as  a  partial  defense  81  and  in  mitigation  of  any  dam- 
ages to  which  the  plaintiff  might  otherwise  appear  entitled 
because  of  the  publication  of  said  alleged  libelous  matter 
set  forth  in  said  complaint,  defendant  repeats  and  realleges, 
all  and  singular,  the  matters  stated  in  paragraphs  numbered 
,  and  constituting  the  [second]  defense  herein.82 


78  Held   that   the   privilege   would  Howard  v.  Raymond,  supra;  see  also 
also  extend  to  the  one  through  whom  cases  cited  in  the  following  notes, 
the  reply  was  published.  Denials  have  no  proper  place  in 

79  See  on  the  character  of  this  de-  this  partial  defense,  save  a  denial  as- 
fense,  first  note  to  next  form.  dressed  to  the  amount  of  the  plain- 

80  Sustained  as  sufficient  in  How-  '  tiffs'  damages.  Metcalfe  v.  Bill 
ard  v.  Raymond,  11  Abb.  Pr.  (N.  Y.)  Board  Pub.  Co.,  176  App.  Div.  859, 
155.  163  N.  Y.  Supp.  757. 

Matter  in  mitigation  should  be  sep-  sl  See  note  to  Form  2324.    This  is 

arately  stated  from  matter  in  justifi-  in  fact  a  separate  and  partial  defense, 

cation.    See  Doyle  v.  Fritz,  87  App.  and  should  be  so  characterized  and 

Div.  515,  83  N.  Y.  Supp.  762;  Foil-  numbered.      Jacoby   v.    James,    136 

ett  v.  Jewett,  11  N.  Y.  Leg.  Obs.  193.  App.  Div.  431,  120  N.  Y.  Supp.  981; 

But  matter  which  is  alleged  in  jus-  Jansen  v.  Fischer,   45   Misc.   361,  90 

tification  may  also  properly  be  re-  N".  Y.  Supp.  346. 

alleged   in    mitigation    of    damages.  8Z  If  the  truth  of  some  relevant  por- 
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Defendant  denies  the  allegations  contained  in  paragraph 
of  the  complaint  [the  paragraph  alleging  plaintiff's  dam- 
ages]. 8S 


2324.  Mitigation  of  Damages;84  that  the  Defendant  read 
the  Article  in  other  Newspapers  and  Believed  the 
Same  to  be  True.85 

I.  For  a  partial  defense,86  and  in  mitigation  of  damages, 


tions  of  the  article  is  established  the 
jury  may  take  this  into  considera- 
tion in  reduction  of  punitive  dam- 
ages. See  Gressman  v.  Morning  Jour- 
nal Assoc,  197  N.  Y.  474. 

Where  the  attempted  justification 
is  not  as  broad  as  the  charge,  and 
therefore  insufficient  as  a  complete 
defense,  it  will  be  good  as  a  partial 
defense  if  so  pleaded.  Block  v.  Nuss- 
baum,  160  App.  Div.  678,  146  N.  Y. 
Supp.  55. 

83  It  has  been  said  that,  as  a  nec- 
essary part  of  this  defense  in  reduc- 
tion of  damage,  the  defendant  must 
include  a  denial  of  the  damage  as  al- 
leged by  plaintiff,  for  "if  such  dam- 
age be  not  denied  the  same  would  be 
admitted."  Haffen  v.  Tribune  Assoc, 
126  App.  Div.  675,  111  N.  Y.  Supp. 
225;  Metcalfe  v.  Bill  Board  Pub.  Co., 
176  App.  Div.  859,  163  N.  Y.  Supp. 
757. 

84  The  rules  by  which  the  suffi- 
ciency of  a  pleading  is  ordinarily  de- 
termined cannot  be  applied  in  all  of 
their  strictness  to  this  partial  defense. 
See  Bradner  v.  Faulkner,  93  N.  Y. 
515;  Morgan  v.  Bennett,  44  App. 
Div.  323,  60  N.  Y.  Supp.  619. 

Matter  in  mitigation  cannot  go  in 
reduction  of  actual  damages  sus- 
tained, but  only  of  punitive  damage. 
Keller  v.  Am.  Bottlers'  Pub.  Co.,  140 
App.  Div.  311,  125  N.  Y.  Supp.  212; 
Osterheld  v.  Star  Co.,  140  App.  Div. 
388,  125  N.  Y.  Supp.  309. 


86  Adapted  from  decision  in  Gray 
v.  Brooklyn  Union  Pub.  Co.,  35  App. 
Div.  286,  55  N.  Y.  Supp.  35. 
See  notes  to  Form  2323. 
86  Where  facts  are  expressly  stated 
to  be  pleaded  in  mitigation  of  dam- 
ages, and  thus  characterize  them- 
selves as  a  partial  defense,  it  is  held 
not  necessary  to  state  that  the  facts 
are  pleaded  as  a  partial  defense. 
Robinson  v.  Evening  Post  Pub.  Co., 
25  Misc.  243,  55  N.  Y.  Supp.  87 
(rev'd  on  another  point  in  39  App. 
Div.  525),  citing  Howd  v.  Cole,  74 
Hun,  121,  26  N.  Y.  Supp.  431,  which 
held  that  a  reasonable  construction 
of  §  508  of  the  N.  Y.  Code  of  Civil 
Procedure,  does  not  require  a  pleader 
in  every  case  to  use  the  words  "par- 
tial defense"  where  the  answer  sets 
up  a  defense  that  clearly  appears  on 
its  face  to  be  such.  In  Doyle  v. 
Fritz,  86  App.  Div.  515,  83  N.  Y. 
Supp.  762,  the  court  treated  a  defense 
stated  to  be  in  mitigation  as  a  par- 
tial defense,  although  not  so  spe- 
cially characterized. 

But  if  the  defense  must  be  re- 
garded as  pleaded  in  justification, 
and  it  does  not  go  to  the  whole  charge, 
it  is  not  good  as  against  demurrer 
unless  stated  to  have  been  interposed 
as  a  partial  defense.  Nunally  v.  N. 
Y.,Zeitung  Pub.  Co.,  177  App.  Div. 
1,  101  N.  Y.  Supp.  1041;.  Nunally  v. 
Mail  &  Exp.  Co.,  113  App.  Div.  831, 
99  N.  Y.  Supp.  647. 
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defendant  alleges  that  prior  to  the  publication  by  the  de- 
fendant of  the  article  complained  of,  *  the  same  article,  or 
the  same  in  substance,  appeared  and  was  published  in  vari- 
ous newspapers  in  and  elsewhere. 

II.  That  among  the  newspapers  which  so  published  the 
said  article  were  [newspapers  publishing  prior  article]  in 
which  said  newspapers  the  defendant  read  the  said,  article 
as  it  there  appeared,  and  believed  the  same  to  be  true; 87  that 
defendant,  believing  the  said  article  and  the  facts  therein 
contained  as  they  had  appeared  and  were  published  in  said 
newspapers  to  be  true,  did,  in  good  faith,  without  malice,88 
and  with  no  intent  to  injure  or  defame  the  plaintiff,  republish 
the  article  complained  of  as  an  item  of  news.89 

[Deny  plaintiff's  damages,  as  in  Form  232&.\ 90 

2325.  The  Same,  That  Defendant  Investigated  the  Charges 
and  Believed  Their  Truth.91 

[Sustained  in  McDonald  v.  Press  Pub.  Co.,  174  App.  Div. 
463,  161  N.  Y.  Supp.  356.]  92 


If  so  stated  to  be  a  partial  defense, 
it  cannot  be  successfully  challenged 
by  a  demurrer  to  its  sufficiency. 
See  Nunally  v.  Press  Pub.  Co.,  110 
App.  Div.  10,  96  N.  Y.  Supp.  1042. 

87  A  mere  allegation  that  defend- 
ant believed  the  article  to  be  true, 
but  showing  no  grounds  for  such  be- 
lief, is  insufficient  even  as  a  par- 
tial defense  by  way  of  mitigation. 
Hearst  v.  Ridder,  71  Misc.  18,  129  N. 
Y.  Supp.  1098,  aff' d  144  App.  Div.  896. 

But  the  defendant  must  also  allege 
that  he  believed  the  charge  to  be 
true.  Hearst  v.  Staats  Zeitung,  71 
Misc.  7,  129  N.  Y.  Supp.  1089,  aff'd 
144  App.  Div.  896;  Robinson  v.  Eve. 
Post  Pub.  Co.,  39  App.  Div.  525,  57 
N.  Y.  Supp.  303. 

88  See  note  67  to  Form  2316. 

89  The  fact  that  the  libel  has  been 
previously  published,  if  unknown  to 
defendant,  is  no  defense.  Palmer  v. 
Matthews,  162  N.  Y.  100. 


That  plaintiff  is  suing  other  news- 
papers for  the  publication  of  the 
same  matter  is  not  a  defense  by  way 
of  mitigation  of  damage.  Palmer  v. 
N.  Y.  News  Pub.  Co.,  31  App.  Div. 
210,  52  N.  Y.  Supp.  539. 

90  See  note  83  to  that  form. 

91  The  fact  that  the  defendant  pro- 
prietor of  a  newspaper  was  absent 
at  the  time,  and  that  he  had  promul- 
gated rules  requiring  his  employees 
to  ascertain  the  truth  prior  to  pub- 
lication, does  not  present  matter  in 
mitigation.  Morgan  v.  Bennett,  44 
App.  Div.  323,  60  N.  Y.  Supp. 
619. 

Defendant  may  show  what  the  re- 
porter of  another  paper  which  had 
published  a  similar  account  told 
him,  and  show  entries  on  a  police 
blotter  inspected  by  defendant.  Ker- 
shaw v.  Steurer,  138  App.  Div.  211, 
123  N.  Y.  Supp.  77. 

92  See,  also,  Guenther  v.  Ridgway 
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[As  in  Form  2824  to  *,  continuing:]  defendant  made  a 
careful  investigation  as  to  the  truth,  of  the  charges  therein 
contained;  that  as  a  result  thereof,  defendant  believed  said 
charges  to  be  true,  and  published  the  same  without  malice. 

[Deny  plaintiff's  damage  as  in  Form  2823.} 

2326.  The  Same,  That  the  Things  Published  or  Spoken 
were  of  Common  Report. 

For  a  partial  defense  and  in  mitigation  of  damages,  that 
the  matters  and  things  alleged  in  the  complaint  to  have 
been  [published]  by  defendant  were  commonly  reported  and 
believed  in  and  about  the  [place  of  publication]  prior  to  the 
time  of  said  publication;  that  defendant  heard  said  matters 
and  things,  and  believed  them  to  be  true,  and  knew  them  to 
be  so  commonly  reported  and  believed,  and  published  them 
while  so  believing  them  to  be  true,  and  as  a  matter  of  news, 
and  without  malice.93 

[Deny  plaintiff's  damage,  as  in  Form  2323.] 

2327.  The  Same,  That  Article  Complained  of  was  Received 
from  a  Press-  Association  or  News  Agency,  and  De- 
fendant Believed  it  to  be  True.94 

I.  For  a  partial  defense  and  in  mitigation  of  any  damages 
to  which  plaintiff  might  otherwise  appear  entitled,  the  de- 
fendant alleges  that  prior  to  and  at  the  time  of  the  publica- 
tion of  the  article  complained  of,. the  defendant,  by  an  agree- 
ment with  the  Press  Association  [or  News 
Agency],  a  reputable  news  agency  engaged  in  the  business 
of  supplying  newspapers  in                and  elsewhere  with  news 

Co.,   159  App.  Div.  75,   143  N.  Y.  Knipe,  v.  Brooklyn  Daily  Eagle,  101 

Supp.  961.  App.  Div.  43,  91  N.  Y.  Supp.  872. 

93  From  Brown  v.  McArthur,   106  94  Adapted    from    Smith    v.    Mat- 

App.  Div.  366_,  94  N.  Y.  Supp.  537,  thews,  152  N.  Y.  152;  Mooney  v.  N. 

corrected  to   meet  the   court's  nil-  Y.  News  Pub.  Co.,  48  App.  Div.  271, 

irig;  62  N.  Y.  Supp.  781;  and  Robinson 

Defendant  will  not  be  required  to  v.  Evening  Post  Pub.  Co.,  39  App. 

give  the  names  of  his  informants.  .  Div.  525,  57  N.  Y.  Supp.  303.    See 

notes  to  Forms  2323  and  2324. 
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items,  was  entitled  to  receive,  use  and  publish  certain 
news  received  and  gathered  by  said  Press  Associa- 

tion from  its  various  agents  and  correspondents  in  the  United 
States  and  other  parts  of  the  world. 

II.  That  said  article  complained  of  was,  with  other  news 
despatches,  and  in  the  usual  course  of  business,  received 
by  defendant  from  the  said  Press  Association;  that 
the  defendant  received  the  said  article  in  good  faith,  and 
believed  the  same  to  be  true  [or,  investigated  the  same  and 
had  reasonable  cause  to  believe  the  said  article  to  be  true]; 
and  defendant  denies  that  he  acted  maliciously,  and  alleges 
that  believing  the  article  to  be  true,  defendant,  in  good  faith, 
without  malice 95  and  with  no  intent  to  injure  or  defame  the 
plaintiff,  published  the  same  as  an  article  of  news. 

III.  That  the  defendant  had  found  the  said  Press 
Association  to  be  reliable  and  to  employ  careful  and  com- 
petent agents,  correspondents,  reporters  and  editors. 

IV.  [Deny  plaintiff's  damage,  as  in  Form  2323.] 

2328.  The  Same,  that  the  Article  was  Republished  from 
Other  Papers  as  Matter  of  News.96  . 
As  a  partial  defense  and  in  mitigation  of  any  damages  to 
which  the  plaintiff  might  otherwise  appear  entitled  by  reason 
of  the  publication  of  said  supposed  libelous  article,  that  all 
the  matters  and  things  stated  in  the  article  set  forth  in  the 
complaint  were,  on  and  before  the  day  of  , 

19  ,  currently  reported  and  believed  in  the  city  of  [New 
York],  and  elsewhere,  and  were  published  on  that  day  in 
certain  newspapers  called  the  [names],  published  in  said  city 
of  ,  and  were  so  communicated  to  this  defendant, 

and  were  republished  by  him  as  matter  of  current  public 
news;  that  defendant  believed  the  same  to  be  true,97  and 


95  See  note  67  to  Form  2316.  See    notes    to    Forms    2323    and 

96  This  form  is  sustained  by  How-  2324. 

ard  v.  Raymond,  11  Abb.  Pr.  (N.  Y.)  97  See  note  67  to  Form  2316. 
155. 
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denies  that  he  published  the  same  maliciously,  and  alleges 
that  he  published  the  same  without  malice. 
[Deny  plaintiff's  damage  as  in  Form  2323.] 

2329.  The  Same,  that  Words  were  Spoken  in  Passion.98 

As  a  partial  defense  and  in  mitigation  of  damages  de- 
fendant alleges  that  the  words  alleged  in  the  complaint  were 
spoken  by  him  in  the  heat  of  passion  caused  by  words  there- 
tofore uttered  by  plaintiff,  and  were  spoken  without  malice 
but  under  such  provocation  aforesaid. 

[Deny  -plaintiff's  damage,  as  in  Form  2323.} 

2330.  The  Same,  Facts  Showing  Provocation." 

As  a  partial  defense  and  in  mitigation  of  damages,  de- 
fendant alleges  that  prior  to  the  publication  of  the  article 
alleged  in  the  complaint,  and  on  or  about  the  day 

of  ,  19     ,  plaintiff  published  [or,  spoke  in  the  pres- 

ence of  divers  persons]  of  and  concerning'  defendant,  the 
following  false  and  defamatory  matter:  [set  it  forth  as  in  a 
complaint  for  libel  or  slander]. 

That  the  publication  of  said  article  came  to  defendant's 
knowledge,  and  thereupon  and  because  of  such  publication 
and  because  of  being  incensed  and  provoked  thereby,  de- 
fendant published  the  article  set  forth  in  the  complaint;  and 
defendant  denies  that  he  published  the  same  maliciously. 

2331.  The   Same,   Particular  Instance   of  Incompetency 
in  Answer  to  General  Charge  of  Incompetency.100 

[Sustained  in  Josephson  v.  Musical  Courier  Co.,  146  App. 
Div.  20,  130  N.  Y.  Supp.  434.] 

98  From  Hilton  v.   Carr,   40  App.  Supp.  225;  Hamilton  v.  Eno,  81  N. 

Div.  490,  58  N.  Y.  Supp.  134.     See,  Y.  116. 

also,  Andrus  v.  Harris,  126  App.  Div.  10°  A   single    instance    cannot   be 

564,  110  N.  Y.  Supp.  819.  pleaded  in  justification,  but  may  be 

"As  to  the  admissibility  of  such  pleaded  as  a  partial  defense  in  mit- 

facts  in  mitigation,  see  Keller  v.  Am.  igation.    Josephson  v .  Musical  Cou- 

Bottlers'  Pub.  Co.,   140  App.  Div.  rier  Co.,  supra. 

311,  125  N.  Y.  Supp.  212;  Xavier  v.  See,  generally,  the  notes  to  Forms 

Oliver,  80  App.  Div.  292,  80  N.  Y.  2323  and  2324. 
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[As  in  Form  2324  to  *,  continuing:]  defendant  hired  plain- 
tiff as  a  physician  to  attend  him  in  curing  defendant  of 
;  that  plaintiff  was  unable  to  properly  diagnose 
defendant's  ailment,  and  treated  him  as  suffering  from 
[or  otherwise  show  the  particular  case  of  incompetency 
relied  on]. 

Defendant  denies  that  he  acted  maliciously  and  alleges 
that  by  reason  of  the  premises  defendant  believed  plain- 
tiff to  be  incompetent  in  his  profession,  and  published  said 
letter  in  good  faith  and  without  malice. 
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I.  INDIVIDUAL    LIABILITY    OF    DIRECTORS    AND 
STOCKHOLDERS  1 

2332.  Specific  Denial  of  Directorship. 

Defendant  denies  that  he  was  a  director  of  the 

1  After  a  business  corporation  has  duly  filed,  cannot,  in  an  action  to  en- 
incurred  an  honest  debt,  a  subscriber  force  the  individual  liability  of  a 
to  the  certificate  of  incorporation,      stockholder,  be  permitted  to  assert 

2597 
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Company  during  the  time  mentioned  in  the  complaint,  or 
at  any  time  after  the  day  of  ,  19    ,  or  in 

any  way  managed  the  affairs  or  concerns  of  said  company 
as  such.2 

2333.  Specific  Denial  of  Plaintiff's  Claim. 

That  defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief  that  [the  plaintiff  recovered  against  the  com- 
pany the  judgment  mentioned  in  the  complaint,3  or  that] 
there  existed  any  indebtedness  of  said  company  to  said  plain- 
tiff for  the  amount  of  said  alleged  judgment,  or  any  part 
thereof,  or  that  an  execution  was  issued  on  said  judgment, 
or  was  returned  unsatisfied,  or  that  said  judgment,  or  any 
part,  thereof,  remains  unsatisfied. 

II.  MATRIMONIAL  ACTIONS 

2334.  General  Denial. 

The  defendant  [admits  the  marriage  alleged  in  the  com- 
plaint, and]  denies  each  and  every  [other]  allegation  of  said 
complaint.4 

2335.  Specific  Denial  of  Adultery.5 

Defendant  denies  that  he  ever  committed  adultery  with 

that  he  should  not  be  held  liable  be-  3  Defendant  may  not,  under  ordi- 

cause  he  did  not  pay  ten  per  cent  nary  circumstances,  deny  any  knowl- 

down  on  all  shares  of  stock  issued  to  edge  or  information  regarding  a  pub- 

him;  or,  that  he  was  under  no  obli-  lie  record.    See  note  on  Denials,  page 

gation  to  pay  until  all  the  capital  2186. 

stock  had  been  subscribed;  or  that  4  A  denial  of  any  knowledge  or  in- 
the  debts  covered  by  the  complaint  formation  sufficient  to  form  a  belief 
were  not  valid  debts  of  the  corpora-  as  to  the  allegation  that  the  parties 
tion  and  not  enforcible,  because  the  are  married  ought  not  to  be  permit- 
whole  capital  had  not  been  paid  in  ted  to  raise  an  issue.  See  Allen  v. 
before  said  debts  were  incurred.  Allen,  125  App.  Div.  838,  110  N.  Y. 
Irish  Paper  Co.  v.  White,  91  Misc.  Supp.  303  (the  argument  in  the  dis- 
261,  154  N.  Y.  Supp.  778.  senting  opinion  seems  the  more  ac- 

2  See  notes  to  Form  1325,  as  to  the  ceptable). 

methods    whereby    a    director   may  6  If  there  is  such  a  denial  of  the 

cease  to  be  such.     See,  also,  Chem-  adultery,  no  admissions  in  the  an- 

ical  Nat.  Bank  v.  Colwell,  132  N.  Y.  swer  can  be  regarded  as  evidence  of 

250.  the  fact  that  adultery  has  been  com- 
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the  person[s]  named  in  said  complaint  [or  with  either  of 
them,  or  with  any  other  person]. 

2336.  Avoiding  the  Marriage,  on  Ground  of  an  Invalid 
Decree  of  Divorce  from  Plaintiff's  Prior  Marriage.6 

I.  Defendant  admits  that  a  marriage  ceremony  was  per- 
formed between  plaintiff  and  defendant  on  the  day 
of  ,  19  ,  at  ,  in  the  State  of  ,  but 
this  defendant  denies  that  the  plaintiff  was,  on  said  day, 
or  at  any  other  time,  legally  married  to  the  defendant. 

II.  On  information  and  belief,  that  at  the  time  of  the 
said  marriage  ceremony,  the  plaintiff  had  a  husband  living, 
which  husband  was  named  ,  and  then  resided  in 
the  city  of  ,  State  of  ,  and  to  whom  she 
was  lawfully  married  at  the  said  city  of  ,  on  or  about 
the  day  of  ,  19  ,  and  which  marriage 
to  said  [husband]  continued  to  be  and  was  in  force  and  bind- 
ing on  and  after  the  said  day  of  ,  19  ,  and 
at  and  after  the  time  of  the  said  alleged  marriage  between 
the  plaintiff  and  the  defendant. 

III.  That  the  plaintiff  claims  that  she  obtained  a  decree 
or  judgment  against  the  said  [husband]  in  the  Court 
of  the  State  of  ,  on  the  day  of  , 
19  ,  adjudging  that  the  plaintiff  ,  be  divorced 
from  the  bonds  of  matrimony  with  the  said  [husband]. 

IV.  That  the  defendant  is  informed  and  believes  that  at 
the  time  of  instituting  said  action  for  divorce  the  matri- 
monial domicile  of  plaintiff  and  said  [husband]  was  within 
the  state  of  ;  that  during  all'  the  time  from  the 

day  of  ,  19    ,  until  the  .  day  of 

,19    ,  and  for  several   years  immediately  prior 

and  subsequent  thereto,  the  said  [husband]  resided  in,  and 

was  a  resident  of  the  State  of  ,  and  did  not  reside 

mitted.    Taylor  v.  Taylor,  123  App.      even  though  the  complaint  is  verified. 
Div.  220,  108  N.  Y.  Supp.  428.  N.  Y.  Code  Civ.  Pro.,  §  1757. 

The  denial  need  not  be  verified,  "Adapted  from  Collins  v.  Collins, 

80  N.  Y.2. 


2600  Abbott's  Forms  op  Pleading 

in,  nor  was  he  in  the  said  State  of  during  any  part 

of  said  time. 

V.  That  process  in  said  action  in  was  never 
personally  served  upon  the  said  [husband],  and  he  did  not 
appear  therein  in  person  or  by  attorney,  [and  never  had  any 
notice  or  knowledge  of  said  action  or  the  pendency  thereof]. 

VI.  That  the  said  Court  of  the  State  of 

never  acquired  or  had  any  jurisdiction  over  the  said  [husband], 
or  over  the  subject-matter  of  the  said  action,  and  there  were 
no  valid  or  legal  proceedings  in  said  action  to  serve  process 
therein  upon  him,  or  acquire  or  obtain  jurisdiction  as  afore- 
said, and  the  said  court  had  no  power  or  authority  or  juris- 
diction to  make  or  render  the  said  alleged  decree,  and  all 
proceedings  in  said  action  and  the  said  alleged  decree  were 
null,  void  and  of  no  effect,  either  as  against  the  said  [husband], 
or  as  to  this  defendant,  or  any  other  person,  and  this  de- 
fendant is  advised  and  believes  that  no  lawful  marriage 
ever  took  place  between  this  defendant  and  the  plaintiff; 
that  the  said  marriage  ceremony  was  null,  void  and  of  no 
effect,  and  that  the  plaintiff  did  not  thereby  become,  and 
never  was,  the  wife  of  the  defendant,  and  the  defendant, 
therefore,  denies  that  the  plaintiff  was  ever  married  to  him. 

2337.  Condonation.7 

That  after  the  times  mentioned  in  the  complaint,  and  be- 
fore this  action,  the  plaintiff  was  informed  as  to  the  matters 
therein  alleged,  and  freely  condoned  said  alleged  adultery, 
and  forgave  the  defendant  therefor  [and  thereafter  freely 
cohabited  with  hirnf. 


j  »  Condonation,  connivance,  im-  van  v.  Sullivan,  34  Ind.  368;  War- 
proper  conduct  on  plaintiff's  part,  ner  v.  Warner,  31  N.  J.  Eq.  225. 
etc.,  must  be  affirmatively  pleaded.  This  defense  may  "be  joined  with  a 
Merrill  v.  Merrill,  41  App.  Div.  347,  denial  of  the  adultery  charged,  and 
58  N.  Y.  Supp.  503;  McCarthy  v.  also  with  a  defense  charging  the 
McCarthy,  143  N.  Y.  235;  Lowen-  plaintiff  with  adultery  as  a  bar. 
thai  v.  Lowehthal,  157  id.  236;  Sulli-  Smith  v.  Smith,  4  Paige  (N.  Y.),  432; 

Hopper  v.  Hopper,  11  id.  46. 
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2338.  Action  Barred  by  Statute  of  Limitations. 

[Under  Code  Civ.  Pro.,  §  1758.] 

That  this  action  was  not  commenced  within  five  years 
after  the  discovery  by  the  plaintiff  of  the  alleged  offense 
charged  in  the  complaint. 

2339.  Consent,  Connivance  or  Procurement.8 

That  the  adultery  charged  in  the  complaint,  if  any  was 
committed,  was  committed  with  the  consent,  connivance, 
privity  and  procurement  of  the  plaintiff. 

2340.  Counterclaim  for  Plaintiff's  Cruelty  or  Abandon- 
ment.9 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1770.] 

[For  a  counterclaim :] 

[Adapt  from  Complaints;  see  Forms  lSlfi  et  seq.\ 

2341.  Answer  by  Co-Respondent.10 

M.  N.,  named  in  the  complaint  of  the  plaintiff  herein  as 
the  co-respondent,  and  charged  with  having  committed 
adultery  with  the  defendant,  denies  that  at  the  times  or 
places  mentioned  in  said  complaint,  or  at  any  other  time  or 
place,  he  committed  adultery  with  the  defendant. 

8  This  defense  must  be  affirma-  co-respondent."  While  the  Code  does 
tively  pleaded,  and  is  not  admissible  not  in  terms  grant  leave  to  interpose 
under  a  general  denial  Lowenthal  %  an  answer,  the  courts  have  assumed 
v.  Lowenthal,  157  N.  Y.  235;  McCar-      that  such  right  was  involved. 

thy  v.  McCarthy,  143  id.  236.  For  various  questions  affecting  the 

9  This  counterclaim  may  be  inter-  co-respondent's  right  to  interpose  an 
posed,  in  connection  with  the  denial  answer  after  interlocutory  judgment 
of  the  plaintiffs'  cause  of  action,  against  the  defendant,  or  to  stay  pro- 
either  against  an  action  for  a  separa-  ceedings  pending  hearing,  etc.,  see 
tion  or  for  an  absolute  divorce.  See  the  following  cases:  Billings  v.  Bill- 
Mason  v.  Mason,  46  Misc.  361,  94  ings,  73  App.  Div.  69,  76  N.  Y.  Supp. 
N.  Y.  Supp.  868.  628;  Boiler  v.  Boiler,  111  App.  Div. 

10  Under  Code  Civ.  Pro.,  §  1757,  240,  77  N.  Y.  Supp.  609;  Stafford  v. 
subd.  2,  as  amended  in  1899,  a  per-  Stafford,  170  App.  Div.  172,  156  N. 
son  named  as  a  co-respondent  is  per-  Y.  Supp.  25;  ano.  dec.  92  Misc.  563, 
mitted  to  "appear  to  defend  such  156  N.  Y.  Supp.  459. 

action  so  far  as  the  issues  affect  such 
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Wherefore,  said  M.  N.  demands  that  the  complaint  be 
dismissed,  with  costs  to  him  as  against  plaintiff. 

2342.  Justification  of  Defendant's  Abandonment.11 

That  defendant  left  the  plaintiff  and  refused  to  further 
live  with  him  because  of  plaintiff's  misconduct  and  cruelty  as 
follows:  [here  set  out  the  acts  of  misconduct,  and  specific  acts 
of  cruelty,  relied  on  to  justify  the  abandonment,  as:]  that  for 
many  months  prior  to  the  time  of  defendant's  leaving  the 
plaintiff  he  had  publicly  and  openly  associated  with  lewd 
and  unchaste  women,  and  women  of  vulgar  and  offensive 
manners,  and  had  insisted  upon  bringing  them  into  his  home 
and  into  association  with  defendant  [or  otherwise  according 
to  fact]. 

2343.  Prior  Divorce  in  Another  State. 

That  for  upwards  of  years  prior  to  the 

day  of  ,   19    ,  plaintiff  and  defendant   [husband] 

resided  at  ,  in  the  State  of  /  ,  and  such  State 

was  then  their  matrimonial  domicile;  [that  defendant  has 
thereafter  continued  to  be  and  still  is  a  resident  of  said 
State]. 

That  on  said  day  of  ,  19    ,  in  an  action 

therein  pending  between  plaintiff  and  defendant,  a  judgment 
was  duly  given  and  rendered  in  the  Court  of  said 

State  of  ,  for  the  cQunty  of  ,  in  favor  of 

this  defendant  and  against  the  plaintiff  adjudging  that  the 
bonds  of  matrimony  between  them  were  thereby  dissolved 
and  that  they  were  no  longer  husband  and  wife.12 


11  See  Deisler  v.  Deisler,  59  App.  As  to  the  validity  of  the  foreign  di- 
Div.  207,  69  N.  Y.  Supp.  326,  and  vorce  under  the  circumstances  al- 
cases  cited.  leged,  see  also  Atherton  v.  Atherton, 

12  From  Hammond  v.  Hammond,  181  U.  S.  155;  Haddock  v.  Haddock, 
103  App.  Div.  437,  93  N.  Y.  Supp.  201  id.  562;  Olmsted  v.  Olmsted,  190 
1,  where  the  validity  of  the  divorce  N.  Y.  458;  Hall  v.  Hall,  67  Misc.  267, 
was    upheld    although    based    upon  123  N.  Y.  Supp.  1056. 
substituted  service  of  the  summons. 
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2344.  Defense  of  Plaintiff's  Adultery  in  Action  for  Separa- 
tion.13 

Defendant  [for  a  separate  defense]  alleges  [on  information 
and  belief]  that  on  or  about  the  day  of  , 

19    ,  at  ,  plaintiff  committed  adultery  with  one 

M.  N. 

2345.  Counterclaim  for  Divorce  for  Plaintiff's  Adultery.14 

For  a  defense  and  a  counterclaim  the  defendant  alleges 
[proceeding  as  in  Form  1337,  transposing  names  of  parties}. 

Wherefore,  the  defendant  demands  judgment  [etc.,  as 
in  that  form]. 


13  This  is  a  defense,  at  least  where 
the  action  is  based  on  abandonment 
or  non-support.  N.  Y.  Code  Civ. 
Pro.,  §  1765;  Hawkins  v.  Hawkins, 
193  N.  Y.  409.  No  jury  trial  of  the 
issue  may  be  granted  on  such  defense. 
Wise  v.  Wise,  159  App.  Div.  575,  144 
N.  Y.  Supp.  649. 

A  ground  of  annulment  for  fraud 
may  not  be  pleaded  as  a  defense. 
Ostro  v.  Ostro,  169  App.  Div.  790, 
155  N.  Y.  Supp.  681. 

14  The  plaintiff's  offense  cannot  be 
inquired  into  in  the  absence  of  an 
affirmative  plea;  this  is  so  even  upon 
an  inquest  upon  default.  Thompson 
v.  Thompson,  127  App.  Div.  296,  111 
N.  Y.  Supp.  426. 

Plaintiff's  adultery  is  a  defense  and 
a  ground  for  affirmative  relief  in  the 
same  action.  Finn  v.  Finn,  62  How. 
Pr.  (N.  Y.)  83;  Leslie  v.  Leslie,  11 
Abb.  Pr.  N.  S.  (N.  Y.)  311;  Bleck  v. 
Bleck,  27  Hun  (N.  Y.),  296.  The  de- 
fendant may  give  his  answer  the  char- 
acter of  a  cross-complaint  by  setting 


up  the  proper  allegations  and  pray 
for  a  divorce,  etc.  Wilson  v.  Wilson, 
40  Iowa,  230;  Armstrong  v.  Arm- 
strong, 27  Ind.  186;  Coulthurst  v. 
Coulthurst,  58  Cal.  236.  The  acts 
of  adultery  must  be  alleged  in  the 
manner  required  in  a  complaint. 
Tim  v.  Tim,  47  How.  Pr.  (N.  Y.)  252; 
Mitchell  v.  Mitchell,  61  N.  Y.  398. 
The  adultery  of  the  plaintiff  is  a  com- 
plete counterclaim  in  an  action  for  a 
separation  if  set  up  and  established. 
N.  Y.  Code  Civ.  Pro.,  §1770,  as 
amended  in  1881. 

Desertion  is  not  a  defense  to  an  ac- 
tion for  divorce  on  the  ground  of 
adultery,  unless  where  divorce  there- 
for is  permitted,  it  has  been  so  long 
continued  as  to  constitute  of  itself  a 
ground  for  divorce.  Wilson  v.  Wil- 
son, 40  Iowa,  230. 

If  the  complaint  is  verified,  that 
portion  of  the  answer  charging  plain- 
tiff's adultery  must  be  verified;  the 
rest  of  the  answer  need  not  be  veri- 
fied.   N.  Y.  Code  Civ.  Pro.,  §  1757. 
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ni.  MECHANICS'  LIENS  15 

2346.  That  Plaintiff's  Lien  has  Expired.16 

[Under  N.  Y.  Lien  Law,  §  17.] 

That  this  action  was  not  commenced  within  one  year 
after  the  notice  of  lien  alleged  in  the  complaint  was  filed, 
and  no  notice  of  pendency  of  this  action  was  filed  within  such 
period  as  required  by  §  17  of  the  Lien  Law;  and  that  no 
order  continuing  such  lien  was  ever  obtained.17 

2347.  Invalidity  of  Lien  Because  of  Willful  and  Inten- 
tional False  Statements  Therein. 

[From  Aeschlimann  v.  Presb.  Hosp.,  165  N.  Y.  296.]  18 
That  the  alleged  lien  of  the  plaintiff  [or,  of  the  defendant 
Y.  Z.]  is  invalid  for  the  reason  that  [plaintiff]  willfully  and 
intentionally  included  in  his  claim  as  set  forth  in  the  notice 
of  said  lien  a  wholly  false  and  fictitious  demand  for  [state 
what],  and  thereby  sought  to  enforce  and  establish  such  false 
and  fabricated  demand. 

2348.  That   Other  Lienors  or  Incumbrancers  have  been 
Omitted.19 

For  a  separate  defense,  the  defendant  [owner]  alleges  that 

15  A  denial  of  knowledge  or  infor-  v.  Moses,  40  App.  Div.  58,  57  N.  Y. 
mation  sufficient  to  form  a  belief  as  Supp.  727;  Aeschleraann  v.  Presb. 
to  the  allegation  that  no  other  action       Hosp.,  165  N.  Y.  296. 

has  been  brought  upon  the  debt,  "Change  to  accord  with  the  re- 
raises no  issue.  See  note  on  Denials,  quirements  of  §  18  of  the  Lien  Law, 
P-  2186.  if  the  lien  is  filed  on  a  municipal  im- 

16  A  personal  judgment  may  never-  provement. 

theless  be  rendered  against  the  one  ls  Held,  that  this  defense  is  avail- 
liable  for  the  debt,  if  it  has  been  de-  able  to  the  sureties  on  the  undertak- 
manded.  Shaw  v.  Wilke,  137  App.  ing  given  to  discharge  the  lien,  and 
Div.  513,  121  N.  Y.  Supp.  745.  that  the  default  of  their  principal 

This    is    an    affirmative    defense.  does  not  preclude  them  from  assert- 

Romeo  v.  City  of  Yonkers,  126  App.  ing    it.      It    was    not    affirmatively 

Div.  402,  110  N.  Y.  Supp.  724.  pleaded  in  the  precedent,  but  the  de- 

The  sureties  on  a  bond  given  to  fendants  had  put  in  issue  the  amount 

discharge  the  lien  are  not  estopped  claimed  by  plaintiff, 

from  denying  its  validity.     Parsons  1D  Joinder  is  required  by   §44  of 
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prior  to  the  commencement  of  this  action  one  M.  N.  had 
[filed  a  mechanic's  lien]  20  upon  the  premises  described  in  the 
complaint  for  the  sum  of  dollars. 

2349.  By  Contractor,  that  Owner  Improperly  Refuses 
Acceptance  of  Work  Done  by  Plaintiff  Sub-contractor, 
or  Materialman. 

[From  Maltby  &  Sons  Co.  v.  Boland  Co.,  152  App.  Div. 
596,  137  N.  Y.  Supp.  470.]  21 

Defendant  [contractor]  admits  the  contract  as  alleged  in 
the  complaint,  and  plaintiff's  due  performance  of  the  con- 
ditions thereof  on  his  part,  and  that  the  sum  of 
dollars  remains  unpaid  thereunder;  that  the  defendant 
[owner]  has  refused  to  accept  the  work  so  performed  by 
plaintiff  in  performance  of  this  defendant's  contract  with 
said  [owner]  and  that  the  architect  for  said  [owner]  has  re- 
fused to  issue  his  certificate;  that  the  refusal  of  said  [owner] 
to  accept  said  work,  and  of  said  architect  to  issue  his  cer- 
tificate, was  and  is  unreasonable  and  unwarranted,  and  that 
said  work  so  done  by  plaintiff  has  been  in  all  respects  prop- 
erly done  in  full  compliance  with  the  requirements  of  this 
defendant's  said  contract  with  the  defendant  [owner]. 

Wherefore,  defendant  demands  judgment  that  it  be 
adjudged  that  the  materials  furnished  and  work  done  by 
plaintiff,  as  alleged  in  his  complaint,  were  in  full  perform- 
ance of  this  defendant's  contract  with  the  defendant  [owner], 
and  that  the  sum  of  dollars  payable  under  defend- 

ant's said  contract  therefor  be  declared  due  and  payable  and 
that  plaintiff  be  adjudged  to  have  a  valid  lien  against  said 

the  N.  Y.  Lien  Law;  Gass  v.  Souther,  Danforth,  37  App.  Div.  321,  55  N. 

46  App.  Div.  256,  61  N.  Y.  Supp.  Y.  Supp.  825. 

305,  aff'd  167  N.  Y.  604.  21Held,  that  this  answer  was  prop- 
20  Prior  as  well  as  subsequent  me-  erly  interposed  notwithstanding  an 
chanics'  lienors  are  necessary  parties;  action  was  pending  between  the  con- 
but  the  statute  only  requires  the  tractor  and  owner  involving  the 
joining  of  subsequent  mortgagees,  same  issues  as  to  performance, 
judgment  creditors,  etc.     Brown  v.  The  answer  must  be  served  on  the 

co-defendant  owner, 
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[owner's]  interest  in  said  premises  described  in  the  complaint 
for  the  amount  set  forth  in  the  complaint. 

2350.  By  Owner,  in  Action  by  Sub-Contractor;  Damages  for 
Delay  by  Principal  Contractor. 

[Adapted  from  Anisansel  v.  Coggeshall,  83  App.  Div. 
491,  82  N.  Y.  Supp.  430.] 

As  a  partial  defense  and  counterclaim  defendant  alleges 
that  prior  to  the  filing  of  the  plaintiff's  hen  the  defendant 
[contractor]  had  failed  to  complete  the  work  required  by  his 
said  contract  with  this  defendant  [owner],  mentioned  in  the 
complaint,  in  the  manner  and  within  the  time  in  said  con- 
tract specified;  that  this  defendant  was  thereby  deprived 
of  the  use  of  his  premises  for  the  period  of  weeks, 

to  his  damage  dollars;  and  defendant  denies  that 

there  was  due  from  him  to  the  defendant  [contractor]  at 
the  time  of  the  filing  of  plaintiff's  hen  the  sum  of 
dollars  as  alleged  in  the  complaint,  or  any  other  sum  [in 
excess  of  dollars  which  defendant  has  heretofore 

offered  to  pay  plaintiff  upon  his  consenting  to  cancel  the  lien 
herein]. 

2351.  By  Lienor,   Setting  up  His  Lien,  and  Contesting 
Other  Liens.22 

[Under  N.  Y.  Lien  Law,  §  44.] 

22  Unless  defendant's  lien  is  both  swer  alleging  its  invalidity  on  his  co- 
alleged  and  admitted  in  the  com-  defendant.  Id. 
plaint  and  not  contested  by  any  A  copy  of  this  answer  must  be 
other  defendant  it  must  be  set  up  by  served  on  the  owner,  as  well  as  on 
answer  or  is  waived.  N.  Y.  Lien  Law,  each  defendant  liable  for  the  defi- 
§44.  Such  lien  stands  admitted  by  ciency.  Maneely  v.  City,  119  App. 
the  complaint,  if  the  fact  of  its  filing  Div.  376,  105  N.  Y.  Supp.  976.  A 
is  alleged,  and  no  charge  against  it  demurrer  by  a  co-defendant  to  such 
is  made.  Kelly  Lumber  Co.  v.  Otselic  answer  is  not  authorized.  Albright 
Valley  R.  Co.,  136  App.  Div.  146,  v.  Trin.  Presb.  Church,  170  App.  Div. 
120  N.  Y.  Supp.  415.  In  order  that  70,  157  N.  Y.  Supp.  79.  The  claims 
a  co-defendant  may  then  contest  it  so  therein  set  up  are  deemed  contro- 
as  to  claim  the  waiver  under  the  stat-  verted.  Id. 
.ute,  he  must  serve  a  copy  of  big  an- 
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Defendant  W.  X.,  answering  the  complaint,  admits  that 
on  the  day  of  ,  19     ,  plaintiff  filed  an  al- 

leged Hen  of  the  character  set  forth  in  the  complaint,  and 
admits  and  alleges  that  the  defendant  Y.  Z.  is  and  was  at 
all  times  hereinafter  mentioned  the  owner  of  the  premises 
described  in  the  complaint,  to  wit  [insert  description]. 

Defendant  denies  [any  knowledge  or  information  sufficient 
to  form  a  belief  as  to]  the  other  allegations  contained  in  said 
complaint. 

Further  answering,  this  defendant  alleges:  [continue  ex- 
actly as  in  a  complaint  for  foreclosure  of  the  lien,  setting  forth 
the  nature  of  defendant's  claim,  its  non-payment,  the  filing 
of  notice  of  lien  and  its  contents,  and  when  necessary,  the  serv- 
ice of  notice  on  the  owner, -the  consent  of  the  owner  to  the  im- 
provement  and  the  possession  by  the  owner  of  an  amount  due 
the  contractor;  see  Forms  of  Complaints  to  Foreclose  Me- 
chanics' Liens,  Forms  1373,  etc.]. 

[If  defendant  desires  to  contest  the  lien  of  any  other  defend- 
ant lienor,  allege:]  That  the  alleged  lien  filed  by  the  defend- 
ant [name]  on  the  day  of  ,  19  ,  for  the 
sum  of  dollars,  is  contested  by  this  defendant,  and 
its  validity  denied  on  the  following  grounds:  [set  forth  the 
grounds  for  contesting  its  enforcement.]  23 

[In  similar  manner  defendant  may  attack  the  character  of 
the  lien  by  mortgage  or  judgment  of  any  other  defendant.]  24 

Wherefore,  defendant  demands  judgment  establishing 
his  lien  as  aforesaid;  that  the  hens  of  the  defendants  [names] 
be  adjudged  invalid;  that  the  rights,  interests  and  priori- 
ties of  all  the  parties  herein  be  determined  and  adjudged; 
that  a  sale  of  the  aforesaid  premises  be  had  as  provided  by 
law  and  from  the  proceeds  thereof  the  lien  of  this  defendant 
be  [first]  paid;  that  this  defendant  have  personal  judgment 
for  any  deficiency  against  the  defendants  [names],  and  that 


23  Serve  copy  of  answer  on  the  co-      kle  v.  Sullivan,  198  App.  Div.  316, 
defendant  at  least  20  days  before      95  N.  Y.  Supp.  788. 
trial.    Code  Civ.  Pro.,  |531j  Hinc-    j    M  Serve  copy  of  answer  as  above. 
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in  case  defendant  should  be  unable  to  establish  a  valid  lien 
he  have  a  personal  judgment  against  defendants  [names] 
for  dollars;  and  that  defendant  have  such  other 

and  further  relief  as  may  be  just  with  the  costs  of  this  ac- 
tion. 
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I.  SPECIFIC  PERFORMANCE 

2352.  Specific  Denial  of  Plaintiff's  Title. 

Defendant  denies  that  on  the  day  of  , 

19  ,  [or  at  any  time  prior  or  subsequent  thereto]  the  plain- 
tiff was,  or  now  is,  the  owner  in  fee  [or  otherwise,  according  to 
the  complaint]  of  the  said  premises,  and  denies  that  he  then 
could  or  now  can  make  to  the  defendant  a  good,  marketable 
and  sufficient  title  thereto,  free  and  clear  of  incumbrances 
[or  otherwise,  according  to  the  complaint];  but  on  the  con- 
trary [setting  forth  defects,  and  incumbrances  if  any].1 

2353.  Specific  Denial  of  no  Adequate  Remedy  at  Law. 

Defendant  denies  that  plaintiff  has  no  adequate  remedy 
at  law,  as  is  alleged  in  the  complaint.2 

1  Where,  as  is  usual,  the  character  form  may  be  limited  to  the  denial, 

of  the  claimed  defect  is  capable  of  ac-  if  desirable. 

curate  allegation  it  will  tend  to  nar-  i  If  plaintiff  alleges  any  facts  as 

row  the  issue  to  set  it  forth;  but  the  showing  the  inadequacy  of  the  legal 
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2354.  Denial  of  Plaintiff's  Readiness  to  Convey. 

Defendant  denies  that  the  plaintiff  was  ready,  willing  or 
able  to  convey  the  premises  described  in  the  complaint,  as 
therein  alleged;  but  [here  state  refusal  or  inability,  according 
to  the  fact,  as  it  would  be  stated  in  an  action  for  damages  for 
the  breach;  see  vol.  I,  ante,  Forms  692-369]. 

2355.  That  there   was  no   Mutuality  of   Obligation,   or 
Remedy. 

That  the  plaintiff  did  not  on  his  part  agree  to  buy  the 
premises  described  in  the  complaint  [or,  if  his  agreement  to 
buy  is  alleged  in  the  complaint,  make  specific  denial  thereof].* 

[Or]  That  in  and  by  the  agreement  referred  to  in  the  com- 
plaint the  defendant  agreed  that  in  the  event  of  the  plaintiff's 
default  in  fulfilling  the  agreement  on  his  part,  no  action  for 
specific  performance  might  be  maintained  by  defendant  to 
enforce  his  obligation  therein.4 

2356.  Incompetency  of  Defendant  Subsequent  to  Making 
Contract. 

[Under  N.  Y.  Code  Civ.  Pro.,  §  2345.]  5 

That  since  the  making  of  the  contract  set  forth  in  the 
complaint,  defendant  has  become  afflicted  with  and  is  now 
suffering  from  the  disease  known  as  [progressive  paresis], 
and  that  ever  since  the  day  of  ,  19     ,  de- 

fendant has  been  and  now  is  incompetent  to  manage  him- 
self or  his  affairs  in  consequence  of  loss  of  memory  and  un- 
derstanding. 

remedy,  these  facts  should  be  denied  3  See  Levin  v.  Dietz,  194  N.  Y.  376. 

also.  4  See  Wadick  v.  Mace,  191  N.  Y. 

If  specific  performance  was  impos-  1. 
sible,  "and  known  to  plaintiff  before  6  Applied  in  Wurster  v.  Armfield, 
action  begun,  defendant's  right  to  a  175  N.  Y.  256.  Such  a  defense  would 
jury  trial  is  not  waived  if  the  answer  only  be  essential  when  the  complaint 
contains  a  denial  of  the  plaintiff's  did  not  show  the  incompetency, 
allegation  that  he  has  no  adequate  See  form  of  Complaint  when  plain- 
remedy  at  law.  Doctor  v.  Reiss,  180  tiff  sets  forth  the  fact  of  subsequent 
App.  Div.  62.  incompetency,  Form  1443, 
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2357.  Defendant's  Inability  to  Perform.6 

That  defendant  is  unable  to  specifically  perform  the 
agreement  alleged  in  the  complaint,  for  the  reason  that 
[state]. 

That  such  reason  was  known  to  plaintiff  prior  to  the  com- 
mencement of  this  action. 

Defendant  denies  that  plaintiff  has  no  adequate  remedy 
at  law.7 

2358.  That  Time  was  Made  of  the  Essence  of  the  Contract, 
and  Plaintiff  Failed  of  Timely  Performance.8 

That  at  the  time  fixed  by  the  agreement  alleged  in  the 
complaint  for  the  closing  of  said  purchase  [or,  on  or  about 
the  day  of  ,  19     ,]  defendant  duly  notified 

plaintiff  that  said  purchase  would  have  to  be  completed  on 
or  prior  to  the  day  of  ,  19     ,  which  was 

a  reasonable  time  within  which  for  plaintiff  to  arrange  for 
performance  on  his  part;  that  plaintiff  did  not  offer  perform- 
ance at  any  time  within  said  period  [or  at  any  time  prior 
to  the  commencement  of  this  action]. 

2359.  That  Plaintiff  was  Guilty  of  Laches  in  Seeking  Spe- 
cific Performance.9 

[If  at  the  time  fixed  for  performance  defendant  was  unable  to 

0  An  affirmative  plea  of  defendant's  ever,  the  fact  that  time  becomes  of 
inability  to  perform  may  be  essen-  the  essence  of  the  contract  is  due  to 
tial  in  order  to  found  a  motion  for  a  the  fact  that  defendant  has  given  no- 
jury  trial  of  the  question  of  damages.  tice,  an  affirmative  plea  is  necessary. 
See  O'Beirne  v.  Bullis,  158  N.  Y.  466.  Blixt  v.  Eltoma  Realty  Co.,  138  App. 

7  Under  such  an  answer  defendant  Div.  499,  122  N.  Y.  Supp.  861;  see, 
cannot  be  considered  to  have  waived  also,  Kahn  v.  Chapin,  152  N.  Y.  305, 
his  right  to  a  jury  trial  of  the  action.  310. 

See  Doctor  v.  Reiss,  180  App.  Div.  9  From  Groesbeck  v.  Morgan,  206 

62.  N.  Y.  385,  where  the  defense  was 

8  If  by  express  stipulation  of  the  sustained.  The  court  held  that  spe- 
parties  time  is  made  of  the  essence  cific  performance  should  never  be 
of  the  contract,  the  objection  of  a  granted  when  the  lapse  of  time  per- 
failure  to  offer  timely  performance  mitted  by  plaintiff  renders  such  re- 
should  be  admissible  under  a  denial  lief  inequitable  in  its  consequences, 
of  plaintiff's  performance.    If,  how-  and  that  this  defense  of  laches  is  to 
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convey  a  perfect  title,  which  inability  is  alleged  in  the  com- 
plaint: That  after  the  time  fixed  for  the  completion  of  the 
sale  of  the  premises  described  in  the  complaint,  and  on  or 
about  the  day  of  ,    19    ,   defendant  per- 

fected his  title  to  said  premises,  by  acquiring — or,  securing 
the  release  of — etc.,  covering  the  defects  of  which  plaintiff 
complains, — and  thereupon  so  notified  plaintiff  and  offered 
to  perform  said  agreement  on  his  part — or,  and  plaintiff 
then  knew  that  defendant  had  become  and  was  able  to 
convey  to  him  a  perfect  title  free  from  the  defects  com- 
plained of.] 

That  plaintiff,  with  full  knowledge  during  all  of  that 
time  that  defendant  was  able  to  convey  a  perfect  title  to 
the  premises  described  in  the  complaint,  has  delayed  the 
bringing  of  this  action  for  a  specific  performance  of  the  con- 
tract for  the  sale  thereof  for  a  period  of  [four  years  and  nine 
months]  10  after  the  time  for  performance  as  fixed  in  the 
agreement  mentioned  in  the  complaint  [or,  after  defendant 
had  cured  the  said  defects  in  his  title  as  set  forth  in  the  com- 
plaint]. 

That  during  this  period  of  delay,  the  said  premises  have 
greatly  increased  in  value,  to  wit,  from  a  value  of 
dollars  at  the  time  fixed  for  the  sale  thereof,  to  the  present 
value  of  at  least  dollars.11     [Or  set  forth  any  other 

facts  that  make  it  inequitable  to  decree  specific  performance.] 

That  defendant  has  always  been  ready  and  willing,  and 
hereby  offers,  to  return  to  plaintiff  the  sum  of 
dollars,  paid  by  plaintiff  on  account  of  the  purchase  price 
of  said  premises,  with  interest  thereon  from  the  date  of 
such  payment.12 


be  considered  wholly  independent  of  v.  Lynch,  1  Johns.  Ch.  (N.  Y.)  370; 

the  Statute  of  Limitations.  Schmidt  v.  Reed,  132  N.  Y.  108. 

10  This  was  the  extent  of  the  delay  n  It  is  not  necessary  that  the  de- 
in  the  Groesbeck  case.  fendant  should  have  tendered  per- 

11  The  purchaser  cannot  be  suffered  formance,  after  having  acquired 
to  lie  by  and  speculate  on  the  rise  ability  to  convey  a  gopd  title.  Groes- 
in  value  of  the  property.,    Benedict  beck  v.  Morgan,  supra. 
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II.  ACTIONS  FOR  FORECLOSURE  13 

2360.  Specific  Denial  of  Mortgage  or  Assignment.14 

Defendant  denies  that  [he  has  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  as  to  whether]  15  the  de- 


13  A  defendant  against  whom  a 
judgment  for  deficiency  is  asked 
may  interpose  as  a  counterclaim  an 
affirmative  independent  cause  of 
action  on  contract.  Carver  v.  Wag- 
ner, 51  App.  Div.  47,  64  N,  Y.  Supp. 
747.  A  defendant  against  whom  no 
personal  judgment  is  asked  cannot 
interpose  such  a  counterclaim.  Lip- 
man  v.  Jackson  Arch.  Iron  Works, 
128  N.  Y.  58.  A  defendant  interpos- 
ing a  counterclaim  which  would  be 
triable  by  a  jury  is  not  entitled  to 
such  a  trial  in  the  foreclosure  action, 
as  a  matter  of  right,  and  must  move 
for  issues  to  be  framed  within  twenty 
days  after  issue  joined.  See  Mackel- 
lar  v.  Rogers,  109  N.  Y.  468;  Manh. 
L.  Ins.  Co.  v.  Ham.  Opera  Co.,  101 
Misc.  608. 

11  Denials  may  be  directed  toward 
the  execution  or  delivery  of  the  mort- 
gage (Martens  v.  Rawdon,  78  Ind. 
85) ;  the  title  of  the  mortgagor  at  the 
time  of  giving  the  mortgage  (Spar- 
row v.  Kingman,  1  N.  Y.  246;  Van 
Ambergh  v.  Kramer,  16  Hun  [N.  Y.], 
205) ;  the  assumption  of  the  mortgage 
(see  Form  2362). 

The  following  defenses  must,  under' 
familiar  principles,  be  affirmatively 
pleaded:  illegality  of  consideration 
(Form  1859;  McQuade  v.  Rosecrans, 
36  Ohio  St.  442);  usury  (Form  1876; 
Union  Dime  Savings  Inst.  v.  Wilmot, 
94  N.  Y.  221);  Statute  of  Limitations 
(Form  1798;  Van  Duyn  v.  Hepner, 
45  Ind.  589;  Whipple  v.  Barnes,  21 
Wise.  327) ;  extension  of  time  of  pay- 
ment (Forms  1917,  2043,  and  2367; 
Olmstead  v.  Latimer,  158  N.  Y.  313); 


set-off  (Form  1924;  21  L.  R.  A.,  note 
321). 

Whether  the  defendant  can,  by  a 
simple  denial  of  the  allegation  of  the 
default,  put  in  issue  the  question  of 
default  in  payment  of  principal,  or 
interest,  when  the  complaint  shows 
on  its  face  that  the  payment  has  be- 
come due  by  the  terms  of  the  obliga- 
tion, is  often  contested,  but  seems 
settled  in  the  negative  in  New  York. 
See  Dowling  v.  Hastings,  211  N.  Y. 
200;  Conkling  v.  Weatherwax,  .181 
N.  Y.  258;  Redmond  v.  Hughes,  151 
App.  Div.  100,  135N.  Y.  Supp.  843; 
and  see  other  cases  cited  to  Form 
1878. 

16  Such  a  denial  directed  to  the  al- 
leged assignment  may  not  be  stricken 
out  as  sham,  when  interposed  by  the 
mortgagor.  Altman  v.  Bungay  Co., 
161  App.  Div.  583,  146  N.  Y.  Supp. 
949;  Ginnel  v.  Stayner,  71  App.  Div^ 
540,  75  N.  Y.  Supp.  837;  Reese  o. 
Walworth,  61  App.  Div.  64,  69  N. 
Y.  Supp.  1115.  A  similar  denial  di- 
rected to  the  complaint  generally, 
interposed  by  a  subsequent  lienor,  is 
not  frivolous.  Bidwell  v.  Sullivan, 
10  App.  Div.  135,  41  N.  Y.  Supp.  770. 

But  a  denial  of  knowledge  or  in- 
formation sufficient  to  form  a  belief 
as  to  matters  of  public  record,  or  ex- 
cept upon  knowledge  as  to  personal 
transactions  charged  with  the  answer- 
ing defendant,  are  not  permitted,  and 
if  inserted  are  treated  as  frivolous. 
See  Preston  v.  Cuneo,  140  App.  Div. 
144,  124  N.  Y.  Supp.  1031;  Cook  v, 
Broughton,  102  Misc.  260;  also  Note 
on  Denials,  p.  2186. 
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fendant  [mortgagor]  ever  executed  the  bond  and  mortgage 
described  in  the  complaint  [or,  whether  the  [mortgagee], 
ever  assigned  said  bond  and  mortgage  to  the  plaintiff,  or 
whether  plaintiff  is  now  the  lawful  owner  or  holder  thereof]. 

2361.  That  Mortgage  was  Usurious;  Demanding  Cancel- 
lation.16 

[As  a  counterclaim:] 

[See   Forms   1616   and  1876,  which  may   be   so   readily 
adapted  as  to  obviate  necessity  of  repetition  here.]  17 

2362.  Denial  of  Having  Assumed  Mortgage  Debt. 

Defendant  denies  the  allegation  contained  in  the 
paragraph  of  the  complaint  that  this  defendant  in  the  deed 
therein  mentioned,  made  to  him  by  the  defendant  Y.  Z. 
and  wife,  covenanted  therein  or  thereby  to  assume,  or  did 
assume,  the  payment  of  the  mortgage  alleged  in  the  com- 
plaint; and  defendant  alleges  that,  on  the  contrary,  it 
was  expressly  understood  and  agreed  between  this  defend- 
ant and  said  defendant  Y.  Z.,  at  the  time  said  deed  was 
executed  and  delivered,  and  said  deed  was  delivered  to  this 
defendant  and  accepted  by  him  upon  the  express  under- 
standing and  agreement,  that  he  did  not,  in  or  by  said  deed, 
assume  the  payment  of  said  mortgage,  and  that  this  de- 
fendant was  not  to  be  liable  for  the  payment  thereof.18 

16  This  is  a  proper  counterclaim  on  tion  of  the  mortgage  debt  and  inter- 
behalf  of  the  defendant  mortgagor,  est.  Preston  v.  Cuneo,  140  App. 
owner  of  the  equity.  Charlton  v.  Div.  144,  124  N.  Y.  Supp.  1031. 
Ward,  102  Misc.  238;  Myers  v.  " See,  also,  Schanz  v.  Sotscheck,  160 
Wheeler,  24  App.  Div.  327,-  48  N.  Y.  App.  Div.  798,  145  N.  Y.  Supp.  778. 
Supp.  611,  aff'd  161  N.  Y.  637.  ls  Sustained  in  Blum  v.  Brugge- 
Such  a  claim  cannot  be  asserted  mann,  58  App.  Div.  377,  68  N.  Y. 
by  a  subsequent  grantee  who  has  Supp.  1065,  as  sufficient  against  a 
obtained  an  extension  of  time  of  pay-  motion  to  strike  it  out  as  sham  and 
merit  in  consideration  of  his  assump-  frivolous. 
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2363.  Denial  that  Defendant's  Lien  is  Subordinate,  or 
Subsequent,  and  Assertion  of  Paramount  Interest  or 
Lien.19 

[From  Older  v.  Russell,  8  App.  Div.  518,  40  N.  Y.  Supp. 
892.] 

Defendant  denies  that  the  interest  which  he  claims  is 
subject  or  subordinate  to  the  lien  of  plaintiff's  mortgage,  as 
alleged  in  the  complaint;  that  defendant  has  an  interest  in 
and  lien  upon  the  premises  described  in  the  complaint  by- 
virtue  of  the  following  facts:  [set  forth  the  facts  giving  rise 
to  defendant's  interest].20 

That- defendant's  said  interest  in  [or,  lien  upon]  said  prem- 
ises is  prior  to  and  superior  to  the  lien  of  plaintiff's  mortgage. 

[Appropriate  affirmative  relief  may  be  demanded;  in  which 
case  the  answer  should  be  also  served  upon  any  co-defendant 
affected.] 

2364.  Non-joinder  of  Owner  of  Equity  of  Redemption.21 

I.  That  after  the  making  of  the  mortgage  in  the  complaint 

19  A  defendant  may  refuse  to  try  fendant  in  his  answer  asserts  an  in- 
in  this  action  his  claim  to  an  inter-  terest  or  lien  which  he  claims  to  be 
est  in  the  mortgaged  premises  ad-  superior  to  plaintiff's  mortgage,  and 
verse  to  and  superior  to  the  mort-  demands  some  affirmative  relief 
gage  lien.  Such  a  defendant  will  not  thereon,  or  the  issues  thereby  ten- 
be  concluded  from  subsequently  as-  dered  are  actually  tried  by  the  court; 
serting  his  superior  claim,  if  the  com-  in  either  case,  the  defendant  will  be 
plaint  contains  the  general  allegation  concluded  by  the  court's  adjudica- 
that  the  rights  and  interests  of  the  tion  upon  his  rights.  See  Newton  v. 
defendants  are  subject  and  subordi-  Evers,  215  N.  Y.  198;  Older  v.  Rus- 
nate  to  the  lien  of  the  plaintiff's  sell,  supra;  Goebel  v.  Iff  la,  111  N.  Y. 
mortgage,  and  plaintiff  does  not  spe-  170;  Jacobie  v.  Mickle,  144  N.  Y.  240; 
cifically  attack  the  defendant's  claim  Fletcher  v.  Barber,  82  Hun,  405,  31 
as  one  of  alleged  superiority.  But  N.  Y.  Supp.  239. 
if  the  plaintiff  does  allege  the  fact  20  See  Barwin  Realty  Co.  v.  Union 
that  defendant  claims  a  superior  in-  Stove  Works,  146  App.  Div.  319,  130 
terest  or  lien,  and  also  alleges  facts  N.  Y.  Supp.  781,  where  defendant 
showing  its  invalidity  or  subordinate  alleged  a  conditional  sale  of  chattels 
character,  and  asks  an  adjudication  which  had  been  attached  to  the 
to  that  effect,  and  defendant  takes  realty,  and  claimed  a  prior  right 
issue  on  such  allegations,  and  the  is-  thereto. 

sues  are  actually  tried  without  timely  21  Such  an  objection  as  this  need 

objection  on  his  part;  or,  if  the  de-  not  be  pleaded,  but  may  be  raised  by 
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described,  and  before  the  commencement  of  this  action, 
and  before  the  filing  of  a  notice  of  the  pendency  thereof, 
the  defendant  X.,  who  was  then  seized  of  the  premises,  by 
his  deed  under  his  hand  and  seal,  dated  on  the  day 

of  ,  19     ,  duly  conveyed  the  same  to  one  M.  N., 

subject  to  said  mortgage;  that  said  deed  was  recorded 
[etc.]. 

II.  That  said  M.  N.  is  still  living  at  ,  and  is  now 

the  owner  of  the  equity  of  redemption  in  said  premises,  and 
is  a  necessary  party  defendant  to  this  action. 

2365.  Tender  of  Interest  or  Principal.22 

That  on  or  about  the  day  of  ,  19     ,  and 

prior  to  the  commencement  of  this  action,23  defendant 
[owner]  24  duly  tendered  to  plaintiff  the  sum  of 
dollars,  which  was  the  full  amount  of  the  principal  and 
accrued  interest  [or,  interest]  then  due  upon  said  bond  and 
mortgage,  and  for  alleged  default  in  the  payment  whereof 
this  action  has  been  brought.25 

motion  to  dismiss  at  the  trial;  the  foreclosure  action.  Schieck  v.  Don- 
court  has  no  jurisdiction  of  the  ac-  ohue,  77  App.  Div.  321,  79  N.  Y. 
tion  in  the  absence  of  the  owner  of  Supp.  233,  and  cases  cited.  So,  if 
the  premises.  Herrmann  v.  Cabinet  the  mortgagor  brings  an  action  for 
Land  Co.,  217  N.  Y.  526.  cancellation,  he  must  allege  and  show 

22  A  tender  of  the  overdue  princi-  that  he  kept  his  tender  good.     Mc- 

pal,  and  interest,  of  a  mortgage  debt  Neil  v.  Sun  &c.  Assoc,  75  App.  Div. 

at  any  time  before  foreclosure  dis-  290,  78  N.  Y.  Supp.  90. 

charges   the   lien   of   the   mortgage,  23  If  the  tender  is  not  made  until 

although  the  debt  remains.     Joseph-  after  action  commenced  it  is  insuffi- 

son  v.  Ginsburg  Realty  Co.,  169  App.  cient  unless  it  also  include  costs  to 

Div.  189,  154  JSL  Y.  Supp.  533.  date  of  the  tender.     Moran  v.  Pin- 

A    common-law    tender    must    be  chot,    176   App.    Div.    807,    163  N. 

kept  good  by  payment  of  the  amount  Y.  Supp.  833.    The  action  is  com- 

into  court  (see  Form  1906  and  notes);  menced  within  this  requirement  upon 

this  is  not  necessary  in  foreclosure.  the  service  of  the  summons  on  some 

Cresco  Realty  Co,  v.  Clark,  128  App.  defendant  other  than  the  defendant 

Div.  144,  112  N.  Y.  Supp.  550;  Ex-  owner  of  the  equity.    Id. 

change  Fire  Ins.  Co.  v.  Norris,  74  "  Tender  must  have  been  made 

Hun,  527,  26  N.  Y.  Supp.  823.    But  by  the  owner  of  the  land,  or  by  some 

without  bringing  the  amount  of  the  one  acting  by  his  authority  or  in  his 

debt  into  court,  defendant  is  not  en-  interest.    See  Josephson  v.  Ginsburg 

titled  to  cancellation  of  the  mortgage;  Realty  Co.,  supra. 

he  may  only  seek  a  dismissal  of  the  26  Tender   of   interest    within    the 
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2366.  That  Defendant's  Default  was  Excusable.26 

[Set  forth  in  detail  the  facts  which  defendant  claims  excuses 
his  default,  as:]  Defendant  admits  that  said  mortgage  con- 
tained a  clause  that  the  defendant  [mortgagor]  should  pay 
and  discharge  all  taxes  as  soon  as  the  same  may  become  pay- 
able, and  that  in  default  of  such  payment  the  plaintiff  might 
pay  the  same  and  add  the  amount  thereof  to  the  sum  due 
on  the  mortgage,  and,  if  he  so  elected,  to  declare  the  whole 
principal  sum  due  and  payable  forthwith. 

That  the  taxes  for  the  year  19  became  due  and  payable 
on  the  day  of  ,  19     ;  that  defendant  did 

not  pay  said  taxes  on  said  day,  and  on  the  day  following, 
to  wit,   the  day  of  ,  19    ,   the  plaintiff 

paid  said  taxes,  and  on  the  same  day  commenced  this  action 
to  foreclose  said  mortgage. 

That  defendant  was  not  requested  by  plaintiff  to  pay  said 
taxes,  and  plaintiff  did  not  notify  defendant  that  said  taxes 
must  be  paid  on  said  first  day  on  which  they  became  pay- 
able or  plaintiff  Would  immediately  pay  them,  and  declare 
the  principal  sum  due. 

[Allege  any  prior  course  of  dealing,  relevant  to  the  situation, 
as:]  That  during  the  preceding  years,  19  to  19  ,  defend- 
ant paid  the  annual  taxes  as  they  became  due  after  delays  of 
[several  weeks  in  each  instance];  that  on  no  occasion  did 
plaintiff  notify  defendant  to  pay  said  taxes,  or  require  them 
to  be  paid  on  the  first  day  that  they  became  due,  or  at  any 
time  notify  defendant  that  payment  on  such  later  dates  was 
not  in  full  compliance  with  the  covenant  in  said  mort- 
gage^  

time  prescribed  in  the  mortgage  goes  held  that  the  facts  pleaded  excused 

in  destruction  of  plaintiff's  right  to  defendant's  default, 
elect  that  the  principal  sum  shall  be-  "  In  French  v.  Row,  77  Hun,  380, 

come  due,  and  there  is  no  need  that  28  N.  Y.  Supp.  849,  the  court  refused 

the  tender  be  kept  good.    Schieck  v.  to  permit  a  foreclosure  for  default 

Donohue,  77  App.  Div.  321,  79  N.  in   paying   interest   where  previous 

Y.  Supp.  233.  payments  had  been  made  without 

26  Adapted  from  Germ.  Life  Ins.  objection  after  varying  delays  after 

Co.  v.  Potter,  124  App.  Div.  814,  109  the  time  for  payment  had  arrived. 
N.   Y.   Supp.  435,   where  the  court 
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That  said  premises  are  leased  by  defendant  to  one  M.  N. 
under  a  lease  providing  that  said  M.  N.  shall  pay  all  taxes, 
and  that  defendant  had  no  knowledge  that  said  taxes  were 
not  paid  by  said  M.  N.  on  the  said  day  of  , 

19  ,  until  defendant  was  served  with  the  summons  and 
complaint  in  this  action. 

That  within  days  after  service  upon  him  of  said 

summons,  defendant  duly  tendered  to  plaintiff  the  amount 
of  said  taxes,  and  interest  thereon,  and  the  costs  in  this 
action  up  to  the  day  of  said  tender,  but  plaintiff  refused  to 
accept  the  tender  or  discontinue  this  action. 

Wherefore  defendant  demands  that  he  be  permitted 
within  a  day  to  be  fixed  by  this  court  to  pay  the  amount  of 
said  taxes,  together  with  the  interest  thereon  and  the  costs 
of  this  action  which  had  accrued  at  the  time  of  defendant's 
said  tender,  and  that  upon  making  such  payment,  or  due 
tender  thereof,  this  action  be  dismissed,  with  costs  to  de- 
fendant accruing  subsequent  to  said  tender  heretofore  made. 

2367.  Extension  of  Time  of  Payment.28 

[As  a  partial  defense :]  2U 

That  on  or  about  the  day  of  ,  19     ,  the 

28  This  answer  is,  of  course,  appro-  v.  Casey,  178  id.  381.  See,  also,  notes 
priate  where  the  complaint  alleges  to  Form  2043.  The  mortgagor,  after 
that  the  principal  sum  is  due  and  un-  a  conveyance  of  the  mortgaged  land 
paid  by  the  terms  of  the  bond  and  without  an  assumption  of  the  debt  by 
mortgage.  Beach  v.  Shanley,  35  the  grantee,  can  make  this  defense 
App.  Div.  566,  55  N.  iY.  Supp.  available  only  to  the  extent  of  the 
130.  value  of  the  mortgaged  land  (Cohen 

That   the   action   is   prematurely  v.  Hecht,  128  App.  Div.  511,  112  N. 

brought  because  of  the  extension  is  Y.  Supp.  809;  Murray  v.  Marshall, 

in  the  nature  of  an  affirmative  de-  94  N.  Y.  611),  but  a  guarantor  of  the 

fense.  debt  is  absolutely  discharged   (An- 

29  This  answer  may  be  interposed  tisdel  v.  Williamson,  165  N.  Y.  372); 
by  one  who  stands  as  surety  for  the  therefore,  if  the  land  was  not  worth 
payment  of  the  mortgage  debt,  when  the  full  amount  of  the  mortgage  in- 
the  extension  of  time  was  given  with-  debtedness,  at  the  time  the  extension 
out  his  knowledge  or  consent.  See  was  given,  it  should  be  pleaded  as  a 
Form  1297;  Olmstead  v.  Latimer,  partial  defense.  N.  Y.  Code  Civ. 
158  N.  Y.  313;  N.  Y.  Life  Ins.  Co.  Pro.,  §  508;  Form  12. 
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plaintiff,  in  consideration  of  [state  its  character] 30  entered  into 
an  agreement  with  the  defendant  [in  case  defendant's  rela- 
tion to  the  debt  is  that  of  surety,  substitute:  with— the  prin- 
cipal— without  the  knowledge  or  consent  of  defendant] 
whereby  he  promised  and  agreed  to  extend  the  time  for  the 
payment  of  the  principal  amount  due  under  the  bond  and 
mortgage  31  alleged  in  the  complaint  for  [one  year  from  the 
due  date  thereof,  to  wit,  to  the  day  of  , 

19  .  [//  the  answering  defendant  is  the  mortgagor,  who  at 
the  time  of  such  extension  stood  as  a  surety:]  That  the  value 
of  the  land  covered  by  said  mortgage  was  at  the  time  of 
said  extension  an  amount?  greater  than  the  whole  amount 
of  principal  secured  thereby,  and  theretofore  accrued  inter- 
est.32 

2368.  Plaintiff's  Neglect  to  Sue  Upon  Request.33 

[Unless  the  complaint  so  discloses,  allege  facts  showing  that 
the  answering  defendant  stands  as  a  surety  to  the  mortgage 
debt] 

That  after  the  bond  and  mortgage  alleged  in  the  com- 
plaint became  due  according  to  their  terms,  and  on  or  about 
the  day  of  ,  19    ,  defendant  requested  and 

directed  the  plaintiff  to  immediately  bring  an  action  to 
foreclose  said  mortgage;  that  at  the  time  of  such  request 
the  mortgaged  premises  were  of  the  value  of  dol- 

lars.34 

30  The  grantee  from  the  mortgagor,  that  plaintiff  agreed  to  "extend  the 
if  he  has  not  assumed  payment  of  mortgage''  sufficiently  implies  that 
the  mortgage  debt,  shows  sufficient  the  payment  of  the  debt  was  so  ex- 
consideration  for  an  extension  by  al-  tended.    Id. 

leging  that  it  was  made  in  considera-  32  The  answer  of  the  mortgagor  is 

tion  of  payment  by  him  of  the  inter-  insufficient   without   this   allegation, 

est  accrued.    Krebs  v.  Carpenter,  124  Wiener  v.  Boehm,  126  App.  Div.  703, 

App.  Div.  755,  109  N.  Y.  Supp.  482.  Ill  N.  Y.  Supp.  126. 

See  note  on  alleging  consideration,  33  Adapted    from     Gottschalk     v. 

vol.  I,  page  21.  Jungmann,  78  App.  Div.  171,  79  N. 

31  It  need  not  be  alleged  that  the  Y.  Supp.  551. 
agreement   was   in   writing.      Krebs  See  notes  to  Form  2367. 

v.  Carpenter,  supra.     An  allegation  3i  The  mortgagor,  after  a  convey - 

I 
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That  plaintiff  failed  and  neglected  to  bring  an  action  to 
enforce  said  mortgage  until  the  commencement  of  this 
action,  wh  ch  was  begun  on  the  day  of  , 

19  .  That  said  mortgaged  premises  are  now  of  the  value 
of  dollars,  and  that  since  defendant's  said  request, 

taxes  and  assessments  and  other  charges  superior  to  plain- 
tiff's lien  have  been  permitted  to  accumulate  against  said 
premises  to  the  amount  of  dollars. 

2369.  Want  of  Consideration.35 

That  the  [bond  and]  mortgage  described  in  the  complaint 
were  made  and  delivered  by  the  defendant  wholly  without 
consideration. 

2370.  Action  Pending  on  the  Bond. 

That  there  is  another  action  pending  in  the 
Court  of  this  State,  which  was  brought  by  plaintiff  against 
this  defendant  [or,  against  the  maker  of  the  bond  and  mort- 
gage alleged  in  the  complaint — or,  against  the  defendant, 
Y.  Z.]  upon  the  bond  alleged  in  the  complaint,  and  to  re- 
cover thereon,  and  that  said  action  was  brought  and  is  being 
maintained  without  leave  of  court.36 

2371.  Mortgage  Given  when  Mortgagor  was  out  of  Pos- 
session.37 

That  at  the  time  of  the  giving  of  the  said  mortgage  al- 

ance  without  an  assumption  of  the  der  of  a  right  to  attack  a  transfer  of 

mortgage,  will  be  relieved  from  lia-  property,  furnishes  sufficient  consid7 

bility  for  deficiency  only  to  the  ex-  eration  to  support  a  mortgage  given 

tent  of  any  depreciation  in  value  dur-  to  secure  payment  of  an  existing  in- 

ing  delay  in  beginning  foreclosure.  debtedness.      First    Nat.    Bank    v. 

"That  this  is  an  affirmative  de-  Keller,   127  App.   Div.  435,   111   N. 

fense,  see  notes  to  Form  2021.  Y.  Supp.  729. 

A  consideration  is  presumed  upon  36  From  Schieck  v.   Donohue,    77 

a  sealed  instrument,  although  under  App.  Div.  321,  79  N.  Y.  Supp.  233^ 

Code  Civ.  Pro.,  §  840,  it  is  only  pre-  corrected  to  meet  the  court's  ruling, 

sumptive  evidence  and  may  be  re-  37  From    Hopkins    v.    Baker,    140 

butted  if   the  instrument  is  execu-  App.  Div.  460,  125  N.  Y.  Supp.  417, 

tory.  where  the  defense  was  held  available 

Forbearance  to  sue,  or  the  surren-  to  any  defendant  in  the  action. 
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leged  in  the  complaint  the  defendant  [mortgagor]  was  not  in 
possession  of  the  premises  covered  thereby  but  said  lands 
were  then  in  the  possession  of  one  M.  N.,  claiming  adversely 
to  said  [mortgagor];  that  neither  said  [mortgagor]  nor  any 
subsequent  grantee  has  thereafter  recovered  possession  of 
said  premises. 

2372.  Prior  Assignment  of  Mortgage  to  Defendant. 

That  prior  to  the  assignment  of  the  bond  and  mortgage 
to  the  plaintiff  as  alleged  in  the  complaint,  said  [mortgagor] 
for  a  valuable  consideration,  and  on  or  about  the 
day  of  ,  19    ,  duly  assigned  and  transferred  said 

bond  and  mortgage  to  this  defendant,  of  which  plaintiff 
had  notice  prior  to  the  time  of  the  alleged  assignment  thereof 
to  him.38 

2373.  Defendant  a  Bona  Fide  Purchaser  or  Incumbrancer; 
Plaintiff's  Failure  to  Record,  and  Defendant's  Purchase 

without  Notice.39 

I.  That  defendant  purchased  the  premises  described  in 
the  complaint  on  the  day  of  ,  19  ,  and 
on  that  day  paid  the  consideration  therefor,  to  wit,  the  sum 
of  dollars,  and  received  from  the  then"  owners 
thereof,  viz.,  [the  defendant]  M.  N.,  a  deed  of  conveyance 
thereof,  and  caused  the  same  to  be  recorded  on  said  day  in 
the  office  of  the  [clerk]  of  the  said  county  of  ,  in 
liber               of  Conveyances,  page 

II.  That  at  the  time  of  making  said  purchase  and  taking 
said  conveyance,  defendant  was  acting  in  entire  good  faith,40 
and  had  no  knowledge  or  notice  of  the  existence  of  plain- 
tiff's alleged  mortgage,  nor  was  the  same  recorded  in  the 
office  of  the  [clerk]  of  the  county  of  ,  until  the 

day  of  ,  19    ,  thereafter. 

38  Sustained  in  Biedler  v.  Malcolm,  39  See   Upton   v.   Betts,    59   Nebr. 

121  App.  Div.  145,  105  N.  Y.  Supp.      724,  82  N.  W.  Rep.  19. 
642.  "Weber  v.   Rothschild,    15  Oreg. 

385,  15  Pac.  650. 
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2374.  Statute  of  Limitations. 

That  since  the  day  of  ,  19    ,  no  pay- 

ment either  of  principal  or  of  interest  has  been  made  upon 
the  bond  and  mortgage  alleged  in  the  complaint;  that  more 
than  twenty  years  have  elapsed  since  the  last  payment  of 
principal  or  interest  thereon,  and  that  this  action  was  not 
commenced  within  twenty  years  since  plaintiff's  cause  of 
action  accrued,  and  since  said  last  payment.41 

2375.  That  Defendant,  having  an  Equity  of  Redemption 
in  a  Part  of  the  Premises,  is  Entitled  to  have  the  Resi- 
due Sold  First.42 

I.  That  after  the  making  of  the  mortgage  mentioned  in  the 
complaint,  and  which  the  plaintiff  seeks  to  foreclose,  said 
[mortgagor]  conveyed  to  this  defendant  a  part  of  the  mort- 
gaged premises  for  a  valuable  consideration,  by  deed  bearing 
date  on  the  day  of.  ,  19  ,  and  recorded  on 
the  day  of  ,  19  ,  in  liber  of  Con- 
veyances, page  ,  in  the  office  of  the  [clerk]  of  the 
county  of  ,  which  said  portion  of  the  mortgaged 
premises  is  described  as  follows:  [copy  of  description]. 

II.  [That  after  the  aforesaid  conveyance,  the  said  (mort- 
gagor) conveyed  the  residue  of  said  premises  to  the  defend- 
ant W.  X.] 

Wherefore,  the  defendant  demands  that  if  a  foreclosure 
be  adjudged,  all  of  said  premises  not  so  conveyed  to  this 

41 A  similar  form  was  sustained  as  commencement  thereof  (Form  1798); 

sufficient  in  Nickell  v.   Tracy,   100  plaintiff  has  the  burden  of  establish- 

App.  Div.  80,  91  N.  Y.  Supp.  287,  ing  payments  within  the  statutory 

rev'd  on  another  ground  in  184  N.  period,  to  avoid  its  operation. 

Y.  386.  If  the  complaint  contains  a  spe- 

If  no  allegation  of  payment  of  in-  cine   allegation  of  payment   on   ac- 

terest  or  principal  is  made  in  the  com-  count  of  interest  or  principal  or  some 

plaint,  which  it  is  desired  to  negative,  date  within  twenty  years,  this  alle- 

the  objection  of  the  statute  seems  gation  should  be  denied  in  connec- 

sufficiently  taken  under  a  mere  alle-  tion  with  this  affirmative  plea, 

gation  that  more  than  twenty  years  42  Proper  where  the  premises  were 

have    elapsed   since    the    cause    of  not  sold  to  defendant  subject  to  the 

action    accrued    and    prior    to    the  mortgage. 
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defendant  be  sold  first,  and  that  the  premises  so  conveyed 
to  this  defendant  be  not  sold,  unless  a  sale  thereof  should 
be  necessary  to  satisfy  deficiency  arising  after  the  sale  of 
such  residue. 


III.  PARTITION. 


43 


[See  general  note  on  Parties  in  Partition,  page  1873.] 

2376.  That  Defendant  has  a  Lien.44 

This  defendant  alleges  that  on  or  about  the  day 

of  ,  19    ,  a  judgment  was  duly  rendered  in  the 

Court  of  the  County  of  in  favor  of  the 

defendant  and  against  the  defendant  [name];  [if  not  recovered 
in  the  county  where  lands  lie,  or  if  rendered  in  a  court  not  of 
record:]  that  a  transcript  of  said  judgment  was  duly  docketed 
on  the  day  of  ,  19     ,  in  the  office  of  the 

clerk  of  the  County  of  ,.     That  said  judgment  is 

wholly  unpaid  and  is  a  hen  on  the  undivided  interest  of  the 
defendant  [name]  in  the  premises  described  in  the  complaint. 

Wherefore,  this  defendant  demands  judgment  that  his 
said  judgment  be  declared  a  lien  upon  the  interest  and  share 
of  the  defendant  [name],  and  be  first  paid  to  him  out  of  any 
moneys  awarded  to  said  defendant  herein. 

2377.  By  Life  Tenant,  or  Dowress,  in  Action  by  Remainder- 
man. 

[Allege  defendant's  interest  unless  correctly  shown  in  com- 
plaint.] 

43  Where  the  complaint  alleges  in  this  action.  Winfield  v.  Stacom, 
title  in  plaintiff  and  others  by  intes-  40  App.  Div.  95,  57  N.  Y.  Supp.  563. 
tacy  of  ancestor,  a  defendant  may  A  person  having  a  lien  on  the 
under  a  general  denial  establish  a  lands  superior  to  the  rights  of  the 
valid  will.  Whitney  v.  Whitney,  171  tenants  in  common  may  be  joined 
N.  Y.  176.  as  a  party,  and  may  assert  his  lien 

44  Serve  a  copy  of  this  answer  on  in  such  case;  but  he  cannot  inter- 
the  co-defendant  whose  interest  is  vene,  and  force  a  sale,  to  satisfy  his 
claimed  to  be  subject  to  the  lien.  lien.     Harlem  Savings  Bank  v.  Lar- 

The  validity,  priority  and  amount  kin,  156  App.  Div.  666,  142  N.  Y. 
of  such  lien  is  properly  determined      Supp.  122. 
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That  the  premises  described  in  the  complaint  are  so  situ- 
ated that  an  actual  partition  thereof  cannot  be  had  without 
great  prejudice,  and  that  this  defendant  has  given  no  con- 
sent to  the  sale  of  said  lands.46 

2378.  That  all  the  Parties  Agreed  that  Partition  should 
not  be  Brought. 

[Sustained  in  Buschmann  v.  McDermott,  154  App.  Div. 
515,  139  N.  Y.  Supp.  314.] 

That  plaintiff  and  the  defendants  [names],  who  are  all  of 
the  owners  of  the  real  estate  in  question  in  this  action,  on 
or  about  the  day  of  ,  19    ,  and  prior  to 

the  commencement  of  the  action,  agreed,  each  with  the 
other,  that  in  consideration  of  the  mutual  covenants,  they, 
or  either  of  them,  would  not  at  any  time  bring  or  prosecute 
an  action  in  equity  for  the  partition  of  such  real  estate  in 
any  court,  without  the  consent  of  all  the  parties  to  the  agree-, 
ment,  but  would  hold  and  continue  to  hold  the  property 
as  tenants  in  common  until  such  time  as  a  private  sale 
thereof  could  be  made  without  lo^s  upon  the  original  in- 
vestment or  at  such  lesser  figure  as  should  be  agreed  to^ 

That  this  action  has  been  brought  without  the  consent  of 
this  defendant. 

2379.  That  the  Parties  Own  other  Lands  in  Common. 

Defendant  denies  that  the  premises  described  in  the  com- 
plaint are  all  the  lands  owned  in  common  by  plaintiff  and 
the  defendants  [names],  and  alleges  that  the  following  lands 
are  also  owned  by  them  in  common :  [brief  description].46 


45  A  dismissal  of  the  complaint  omitted  lands  in  his  answer  a  bill  of 
will  follow  the  establishment  of  this  particulars'  will  be  ordered  if  plain- 
defettse.  Green  v.  Lampman,  95  tiff  shows  ignorance  thereof.  Ci-oss- 
Misc.  723,  160  N.  Y.  Supp.  905.  man  v.  Wyckoff,  32  App.  Div.  32, 

46  Unless  defendant  describes  the  52  N.  Y.  Supp.  314. 
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2380.  That  there  has  been  an  Equitable  Conversion  of  the 
Realty.47 

Defendant  denies  that  the  plaintiff  and  the  defendants 
[names]  are  the  owners  of  the  premises  described  in  the  com- 
plaint; that  said  premises  were  at  the  time  of  his  death  owned 
by  one  M.  N.,  of  ,  and   that  said  M.  N.,  left  a  last 

will  and  testament  which  was  on  the  day  of  , 

19  ,  duly  admitted  to  probate  by  the  surrogate  of  the 
County  of  ,  wherein  was  contained  an  imperative 

power  of  sale  to  his  executors  in  the  following  language 
[quote];  that  thereby  an  equitable  conversion  was  made  of 
said  lands  into  personalty;  that  the  only  interests  of  the 
plaintiff  and  the  defendants  [names]  in  said  premises  are 
founded  upon  provisions  of  said  will  directing  the  executor 
to  pay  over  to  them  certain  shares  of. said  estate  of  said 
M.  N.,  including  the  moneys  realized  upon  the  sale  of  the 
said  premises. 

IV.  TO  REMOVE  CLOUD  ON  TITLE,  OR  TO  DE- 
TERMINE CLAJM  TO  REAL  PROPERTY 

2381.  Specific  Denial  of  Plaintiff's  Possession.48 

Defendant  denies  that  the  premises  described  in  the  com- 
plaint, or  any  part  thereof,  at  the  time  of  the  commencement 
of  this  action  and  for  one  year  next  preceding,  were  in  the 
possession  of  the  plaintiff;  and  defendant  alleges  that  at  the 
time  of  the  commencement  of  this  action  [or,  within  one  year 
preceding  the  commencement  of  this  action]  said  premises 
were  in  the  possession  of  one  M.  N. 

47  That  this  is  a  bar  to  an  action  of  is  the  plaintiff's  tenant,  for  in  law 
partition,  see  Chamberlin  v.  Cham-  that  is  plaintiff's  possession.  King 
berlin,  220  N.  Y.  619.          '  v.  Townshend,  78  Hun,  380,  57  N. 

48  The  defense  is  demurrable  if  it  Y.  State  Rep.  437,  29  N.  Y.  Supp. 
alleges  that  the  person  in  possession  181. 
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V.  INJUNCTION 

2382.  Facts  Bearing  upon  the  Relative  Injury  which  the 
Respective  Parties  will  Sustain  if  an  Injunction  be 
Granted  or  Refused. 

[Sustained  in  Whalen  v.  Union  Bag  &  Paper  Co.,  130  App. 
Div.  313,  114  N.  Y.  Supp.  220,  1  Civ.  Pro.  (N.  S.)  32.] 

For  a  further  and  separate  defense,  but  only  as  a  partial 
defense  to  the  complaint,  and  in  mitigation  of  the  alleged 
damages  therein  claimed,  defendant  alleges  that  for  more 
than  [fifty]  years  prior  to  the  commencement  of  this  action 
many  pulp  and  paper  mills,  including  those  of  defendant  re- 
ferred to  in  the  complaint,  have  been  operated  along  said 
stream  above  the  property  of  the  plaintiff,  and  that  during 
all  said  period  said  stream  has  been  used  as  a  common  drain- 
age for  said  mills,  and  is  so  being  used;  that  by  reason  of  the 
operation  of  said  mills,  the  water  of  said  stream  has  been 
during  all  said  period  and  now  is  polluted.  That  all  of  said 
mills  are  compelled  to  use  said  stream  for  such  drainage 
purposes;  that  defendant  has  invested  several ,  hundred 
thousand  dollars  in  its  mills  located  upon  said  creek,  above 
plaintiff's  premises;  that  defendant's  business  cannot  be 
conducted  and  much  of  its  investment  will  be  lost  if  it  is 
deprived  of  the  use  of  said  stream  for  drainage  purposes; 
that  several  hundred  persons  are  now,  and  for  many  years 
past  have  been,  employed  in  said  mills  of  the  defendant  and 
others,  and  many  thousand  dollars  per  month  paid  them  for 
their  labor.49 

VI.  INFANTS,  TRUSTEES,  ETC. 

2383.  Ratification  by  Infant  after  Coming  of  Age. 

I.  That  said  [infant],  after  the  making  of  the  deed  set 

49  Held,  that  these  facts,   bearing  a  partial  defense  in  an  equity  action, 

on  the  relative  injury  of  the  parties  to  inform  the  court  and  adversary, 

which  will  be  sustained  if  an  injunc-  in  advance,  of  any  facts  which  will 

tion  be  withheld  or  granted,  are  prop-  be  relied  on  at  the  trial  in  seeking  to 

erly  set  forth  as  a  partial  defense;  minimize  or  extenuate  the  form  of 

that  it  is  proper  for  a  defendant,  as  judgment  which  should  be  rendered. 
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forth  in  the  complaint,  and  on  or  about  the  day  of 

,  19     ,  attained  the  age  of  twenty-one  years. 
II.  That  thereupon  [or,  afterwards],  and  on  or  about  the 
day    of  ,    19     ,    and    before    this    action, 

plaintiff  assented  to,  ratified  and  confirmed  the  said  deed, 

and  the  sale  and  conveyance  of  the  said  premises,  with  full 

knowledge  of  the  facts.50 

2384.  By  Trustee ;  that  he  Declines  to  Act. 

Defendant  admits  that  he  declines  to  act  in  the  trusts  of 
said  settlement,  and  is  desirous  of  being  discharged  there- 
from. Defendant  further  says  that  he  is  ready  to  convey  and 
release  said  trust  premises  to  the  plaintiff,  and  to  such  new 
trustee  as  may  be  appointed  by  the  court,  on  being  indemni- 
fied in  that  behalf,  and  paid  all  his  costs  and  expenses. 

2385.  The  Same,  with  Denial  of  having  Acted. 

I.  The  defendant  admits  that  said  [testator]  left  the  will 
described  in  the  complaint,  but  alleges  that  he,  the  de- 
fendant, renounced  his  appointment  therein  as  trustee  and 
absolutely  refused  to  accept  or  intermeddle  with  said  trust, 
or  in  any  way  concern  himself  therein. 

II.  Defendant  denies  that  he  was  ever  appointed  trustee 
of  or  ever  entered  on  said  trust  estate,  or  received  any  of  the 
rents  and  profits  thereof,  or  qualified  as  such  trustee. 

III.  That  M.  N.,  who  has  received  said  rents  and  profits, 
had  no  power  or  authority  from  this  defendant  to  do  so, 
and  never  accounted  to  this  defendant  therefor. 

IV.  That  this  defendant  is  desirous  and  ready  to  be  re- 
lieved of  any  apparent  connection  or  relation  with  said  trust, 
and  to  do  any  act  the  court  shall  direct  for  that  purpose. 

50  An  allegation  that  a  party  rat-  207  N.  Y.  113;  Spies  v.  Munroe, 
ified  an  act  is  an  allegation  of  a  plead-  35  App.  Div.  527,  54  N.  Y.  Supp. 
able  fact.    Pollitz  v.  Wabash  R.  Co.,       916. 
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2386.  That  Defendant  is  a  Bona  Fide  Purchaser  without 
Notice.51 

-  I.  That  on  or  about  the  day  of  ,  19     , 

M.  N.  was,  or  pretended  to  be,  the  owner  in  fee  simple  of 
the  lands  and  premises  described  in  the  complaint,  free  from 
all  incumbrances;  that  said  M.  N.  was  then  in  the  actual 
possession  thereof.52 

II.  That  the  defendant  believed  said  M.  N.  to  be  the 
owner  of  said  premises,  and  on  said  day  agreed  with  him  for 
the  purchase  thereof  in  fee  simple,  for  the  price  of 
dollars;  that  thereupon  the  said  M.  N.  conveyed  the  said 
premises  to  this  defendant,  by  deed,  dated  on  the 

day  of  ,  19     ,  which  deed  contained  a  covenant  on 

the  part  of  said  M.  N.  that  he  was  seized  of  said  premises, 
and  that  the  same  were  free  from  all  incumbrances. 

III.  That  said  sum  of  .  dollars  was  actually  paid 
by  this  defendant  to  said  M.  N.  [at  the  time  of  the  date  of 
said  deed].63 


51  The  strict  rule  applied  in  Chan- 
cery has  always  required  that  a  party 
claiming  as  a  bona  fide  purchaser, 
without  notice,  must  deny  notice 
positively,  and  not  evasively,  though 
it  were  not  charged  in  the  complaint, 
and  every  fact  from  which  notice 
might  be  inferred.  Seymour  v.  Mc- 
Kinstryj  106  N.  Y.  230,  11  N.  Y. 
State  Rep.  760;  Frost  v.  Beekman,  1 
Johns.  Ch.  (N.  Y.)  288;  Denning  v. 
Smith,  3  id.  332;  Gallatian  v.  Cun- 
ningham, 8  Cow.  (N.  Y.)  361;  Wyc- 
koff  v.  Sniffen,  2  Edw.  (N.  Y.)  581. 
Defendant  must  deny  notice  to  any 
agent.  Griffith  v.  Griffith,  9  Paige 
(N.  Y.),  315;  Hoffm.  153. 

In  Tompkins  v.  Anthon,  4  Sandf. 
Ch.  (N.  Y.)  97,  it  was  held,  that  a 
plea  denying  notice  "of  the  facts  and 
circujnstances  charged,"  was  evasive 
and  insufficient,  but  was  cured  by  a 
subsequent  averment  that  the  defend- 


ant was  without  notice  of  "the  mat- 
ters alleged,  or  of  any  of  them." 

52  It  should  be  averred  that  the 
defendant's  grantor  was  in  the  actual 
possession,  or  at  least  that  the  one 
under  whom  his  grantor  claimed  was 
so.  Tompkins  v.  Anthon,  4  Sandf. 
Ch.  (N.  Y.)  97. 

The  defendant  must  positively 
deny  notice  of  the  equitable  rights 
of  plaintiff,  though  they  be  not 
charged.  Seymour  v.  McKinstry,  106 
N.  Y.  230,  11  N.  Y.  State.  Rep.  760. 

53  The  defendant  must  aver  and 
prove,  not  only  that  he  had  no  notice 
before  his  purchase,  but  that  he  had 
actually  paid  the  purchase  money 
before  such  notice.  Jewett  v.  Pal- 
mer, 7  Johns.  Ch.  (N.  Y.)  65. 

And  it  was  also  essential  to  state 
to  whom  the  consideration  was  paid 
on  the  purchase.  Tompkins  v.  Ward, 
4  Sandf.  Ch.  (N.  Y.)  594. 
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IV.  That  this  defendant  had  not,  at  or  before  the  time 
of  the  said  conveyance,  or  of  the  said  payment  of  the  pur- 
chase money,  any  notice  or  knowledge  whatsoever  of  the 
said  [mortgage]  claimed  by  the  plaintiff,  or  of  any  other  in- 
cumbrance whatsoever  that  affected  the  said  premises,  nor 
was  the  said  mortgage  then  recorded. 

VIII.  ACTIONS  TO  DISSOLVE  PARTNERSHIPS 

2387.  Specific  Denial  of  Plaintiff's  Version  of  Partnership 
Agreement;  and  that  the  Term  has  Expired. 

Defendant  denies  that  the  partnership  between  him  and 
the  plaintiff  set  forth  in  the  complaint  was  upon  the  terms, 
or  according  to  the  stipulations,  agreements  and  covenants 
alleged  by  plaintiff  in  his  said  complaint;  but,  on  the  con- 
trary thereof,  defendant  alleges  that  said  partnership  was 
formed,  and  entered  into,  and  carried  on,  under  and  in  pur- 
suance of  a  written  agreement  and  articles  of  co-partnership 
between  him  and  said  plaintiff,  a  copy  of  which  is  hereto 
annexed  marked  A  and  made  a  part  of  this  answer;  that 
the  time  for  the  continuance  of  said  co-partnership  is  yet 
unexpired;  that  said  agreement  has  never  been  altered  or 
varied  in  writing  or  by  parol,  and  that  the  co-partnership 
formed  and  carried  on  in  pursuance  thereof  is  the  same  set 
forth  and  alleged  in  said  complaint. 

2388.  Overdrawing  Done  by  Plaintiff's  Assent. 

Defendant  denies  each  and  every  allegation  set  forth  in 
the  [third  separate  cause  of  action  in]  said  complaint,  relative 
to  the  alleged  misconduct  of  defendant,  and  his  alleged,  acts 
and  doings  in  the  management  of  the  said  partnership 
business,  except  the  allegation  of  his  drawing  out  from  the 
funds  of  said  co-partnership  more  than  his  portion  of  the 
profits  thereof,  to  wit,  the  sum  of  dollars,  and,  as 

to  such  allegation,  defendant  alleges  and  states  that  it  was 
done  with  the  full  knowledge  of  said  plaintiff,  and  with  his 
approbation  and  express  assent. 
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2389.  Prior  Adjustment  and  Settlement  Between  Parties.64 
That  prior  to  the  commencement  of  the  action,  and  on 
or  about  the  day  of  ,  19     ,  plaintiff  and 

defendant  came  to  a  full  and  complete  adjustment  and 
settlement  of  the  accounts  between  them  with  relation 
to  said  partnership  and  its  affairs,  and  that  an  agreed  bal- 
ance of  dollars  was  then  and  there  found  due  by 
defendant  to  plaintiff  [which  said  sum  defendant  has  paid]. 

64  Adapted    from    Horst    Co.    v.       119  App.  Div.  679,  104  N.  Y.  Supp. 
Stocker,  134  App.  Div.  771,  119  N.       296. 
Y.  Supp.  372;  Wynkoop  v.  Wynkoop, 
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for  separation  on  ground  of 1342  1505 

of  employment,  defense  of 2130  2459 

of  easement,  allegation  of 2207  2509 

ABATEMENT 

of  nuisance 988  1076 

defenses  in  abatement 2190^-2211 

See  Answeb. 

ABSOLUTE  DIVORCE 
See  Divorce. 

ABUSE  OF  PROCESS 

complaint  for  abuse  of  process;  issuing  execution  on 

paid  judgment.  . 1276  1404 

the  same;  causing  arrest  on  criminal  eharge 1277  1406 

ACCEPTANCE 

See  Bills,  Notes  and  Checks. 

ACCIDENT  INSURANCE 
See  Insurance. 

ACCOMMODATION  PAPER 

action  by  maker  of,  who  has  paid  it 123  126 

by  acceptor  against  drawer 124  127 

See  Bills,  Notes  and  Checks. 

ACCORD  AND  SATISFACTION 

defense  of 1778-1780  2213-2215 

answer  in  action  on  covenant  pleading  acoord  and 

satisfaction  by  intermediate  grantee 2119  2451 

ACCOUNT 

complaint  on  an  account  for  money  lent 117  120 

for  money  overpaid  upon  erroneous 189  198 

on  an  account  for  goods  sold  and  delivered 213  223 

complaint  on  an  account  for  services 234  248 

complaint  on  an  account  for  services  and  materials  240  1 253 

complaint  in  action  upon  an  account 423  412 

See  Account  Stated. 
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complaint  on  bond  for  faithful  accounting 448             439 

against  agent  or  auctioneer  for  damages  for  not ....  706             769 
against  corporate  directors  for,  see  Coepohation. 

complaint  against  executor  de  son  tort 74               78 

complaints  for  partnership  dissolution  and  account- 
ing   1878-1902 

complaints  for  an  accounting  for  money  or  property 

received  in  fiduciary  capacity 1902-1918 

complaint  by  a  fiduciary  for  a  voluntary 1567            1912 

complaint  against  brokers  for  accounting  under 

agreement  to  carry  securities 1565            1910 

complaint  for  accounting  upon  joint  adventure.  1569            1916 

to  open  an  accounting  for  fraud  or  mutual  mistake  1576            1937 

against  a  trustee,  for  removal  and  for  an  accounting  1666           2104 

by  or  against  a  trustee  for  an  accounting 1670            2115 

defense  of  accounting  and  payment 1937            2323 

the  same,  another  form 1964           2343 

ACCOUNT  STATED 

complaint  in  action  upon  an  account  stated 424  413 

the  same,  another  form 425  414 

the  same,  where  account  has  become  stated  by 

operation  of  law 426  414 

between  former  partners,  to  recover  a  balance  due  427  415 
between  existing  partners,  to  recover  share  of  prof- 
its   428  415 

complaint  to  open  for  fraud  or  mutual  mistake.  .  .  .  1576  1937 

complaint  to  correct  mistake  in 1588  1960 

defense  of  errors  contained  in 2048  2400 

impeaching  for  fraud 2049  2401 

See  Account. 

ACTIONS 

(See,  generally,  under  the  different  titles  of  actions.) 

to  recover  in  consideration  of  withdrawal  of 307  304 

to  restrain  the  bringing  of,  in  violation  of  an  agree- 
ment      1625  2016 

ACT  OF  GOD 

by  tenant,  that  holding  over  was  made  necessary  by    2111  2444 

defense  of,  by  common  carrier 2159  2472 

ADEQUATE  REMEDY 

defense  of  adequate  remedy  at  law 1750  2195 

denial  of  no  adequate  remedy 2353  2610 
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complaint  by 61  67 

the  same,  under  limited  letters 62  69 

complaint  against 63  69 

the  same,  by  administrator  with  the  will  annexed.  68  75 

complaint  by  administrator  de  bonis  non 69  75 

by  ancillary  administrator 72  77 

complaint  by  foreign 73  78 

See  Executor  and  Administrator. 

ADMINISTRATOR  DE  BONIS  NON 

alleging  appointment  as 69  75 

ADMINISTRATOR  WITH  WILL  ANNEXED 

alleging  appointment t. . .        68  75 

ADOPTION 

complaint  by  adopted  child  to  enforce  agreement  to 

give  part  of  estate 1459  1696 

ADULTERY 

for  divorce  on  ground  of 1337  1498 

counterclaim  for  divorce  for 2345  2603 

ADVANCES 

by  broker  to  recover 128-130      131-133 

by  employer  for  services  unperformed .  . .  * 170  173 

ADVERSE  POSSESSION 

complaint  by  grantee  suing  in  ejectment  in  name  of 
grantor,  when  premises  adversely  held  at  time 
of  conveyance 1040  1135 

answer  in  ejectment  alleging  adverse  possession 

avoiding  deed 2218  2518 

the  same;  adverse  possession  creating  title 2219  2518 

ADVERTISING 

complaint  for  newspaper  advertising 268  271 

complaint  for  services  of  advertising  agent 269  272 

for  cancellation  of  contract  for 614  662 

AGENTS 

See  Principal  and  Agent. 

against  one  acting,  as  agent  who  exceeds  authority 

or  who  has  no  principal 691  751 

defense  of  corruptly  influencing 1865  2268 

defense  that  plaintiff  falsely  represented  himself  as 

an  agent 2140  2464 
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uniting  with  allegation  of  reasonable  value 

ALIENATION  OF  AFFECTIONS 

See  Enticement. 

ALIEN  ENEMY 

defense  that  plaintiff  is 1754 

ALIENS 

jurisdictional  allegations  in  cases  of  citizens,  aliens, 

etc 

complaint  against  citizen  in  Federal  court 84 

the  same  in  equity .  .  85 

See  Alien  Enemy. 

ALIMONY 

complaint  to  recover  unpaid,  allowed  in  foreign 

judgment 583 

allegations  affecting  amount  of 1344 

ALTERATION 

defense  of  alteration  of  instrument 2010 

the  same,  another  form 2011 

the  same,  another  form 2012 

ALTERNATIVE  ALLEGATIONS 
See  complaints  in  Mistake. 


AMENDED  PLEADING 

right  to  serve  and  effect  of . 
formal  part  of 


ANCILLARY  EXECUTOR  OR  ADMINISTRATOR 

complaint  by  ancillary  executor 

complaint  by  ancillary  administrator 

ANCILLARY  RECEIVER 
/      of  corporation,  complaint  by 


17 

71 
72 

111 


ANIMALS 

complaint  for  injury  to  horse,  by  hirer 716 

against  railroad  for  injuries  caused  by  frightening 

horse 804 

against  railroad  for  killing  animals 806 

the  same,  under  New  York  statute .  80.7 

against   municipal   corporation    which,  licenses 
apparatus  which  frightened  horses 854 


Pafee 

219;  246 


2198 


83-86 

85 


618 
1506 

2369 
2370 
2370 


15 
15 

76 

77 


109 

776 

881 
885 
886 

927 
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complaint  for  injury  by  dangerous  animal .  .  950  1030 

the  same,  by  vicious  horse 951  1032 

the  same,  against  owner  of  vicious  horse  leaving  it 

untied  and  unattended 952  1033 

the  same,  injury  by  runaway  horse 954  1035 

the  same,  injury  to  sheep  by  dog 953  1034 

against  erector  of  structure   on  highway  which 

frightens  horses 1006  1099 

for  trespass  by  defendant's  animals 1058  1151 

for  maliciously  injuring  animal 1145  1248 

answer  justifying  killing  of  dog 2256-2257  2538 

answer  alleging  distraint 2269  2548 

answer  of  lien  for  board  of,  in  replevin 2265  2545 

ANNUAL  REPORT 

against  directors  for  penalty  for  failure  to  file .    .  .  1325  1473 

ANNULMENT  OF  MARRIAGE 
See  Divorce. 

ANSWER 

note  on  character  and  scope  of  code  answers 2171 

formal  parts 7-12 

common  form  by  sole  defendant 6  7 

commencement,  by  defendant  sued  by  wrong  name  7  8 

by  an  infant 8  8 

by  incompetent 9  8 

title  and  commencement  of  separate  answer 10  9 

containing  several  defenses  and  counterclaims. ...  11  9 

setting  up  partial  defense 12  11 

asking  relief  against  a  co-defendant 13  12 

form  of,  amended 17  15 

general  denial,  on  knowledge 1726  2172 

the  same,  another  form 1727  2172 

general  denial  of  one,  of  several  causes  of  action . . .  1728  2173 

general  denial  by  paragraphs  of  part  of  pleading. .  1729  2173 

general  denial  of  all  other  allegations 1730  2173 

general  denial  on  information  and  beliSf 1731  2174 

general  denial  of  knowledge  or  information 1732  2174 

the  same,  other  forms 1733-1734  2175 

denial  of  knowledge  or  information  by  several  an- 
swering together 1735  2175 

,       denial  of  knowledge  explaining  ignorance 1736  2176 

specific  denial 1737  2176 
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the  same,  another  form 1738  2176 

specific  denial  of  knowledge  or  information 1739  2177 

specific  denial  of  allegation  containing  several  ele- 
ments   1740  2177 

denial  of  performance  by  plaintiff 1741  2177 

general  note  on  character  and  scope  of  denials .    ...  2178-2188 

note  on  effect  of  code,  general  denial 2188-2189 

defenses  in  abatement 2190-2211 

no  jurisdiction  of  subject  of  action 1742  2191 

that  court  should  decline  jurisdiction 1743  2192 

no  jurisdiction  of  person 1744  2192 

the  same,  by  domestic  corporation  sued  in  county 

court 1745  2193 

by  foreign  corporation  sued  by  non-resident 1746  2193 

that  Federal  courts  have  exclusive  jurisdiction. . . .  1747  2194 

action  premature 1748  2194 

refusal  to  arbitrate 1749  2195 

plaintiff  has  adequate  remedy  at  law 1750  2195 

plaintiff's  coverture 1751  2197 

plaintiff's  infancy 1752  2197 

general  answer  of  infant 1753  2197 

alien  enemy   1754  2198 

domestic  enemy 1755  2198 

no  such  corporation 1756  2199 

defendant  an  Indian 1757  2199 

another  action  pending 1758  2199 

another  form,  in  case  of  counterclaim 1759  2200 

former  action  pending  to  recover  later  installment 

under  same  contract 1760  2201 

misnomer 1761  2201 

non-joinder  of  joint  party  to  contract 1762  2202 

the  same  in  case  of  indorsement 1763  2202 

non-joinder  of  other  joint  owners 1764  2202 

non-joinder     of     necessary     parties    in     equity 

cause 1765  2202 

non-joinder  of  co-administrator 1766  2203 

non-joinder  of  co-executor 1767  2203 

non-joinder  of  tenant  in  common  of  part 1768  2204 

joint  interest  in  plaintiff  and  third  person ....  1769  2204 

non-joinder  of  necessary  defendant;  joint  obligor. .  1770  2205 

partnership  of  defendants  with  third  person. .....  1771  2206 

plaintiff  not  real  party  in  interest 1773  2207 
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the  same,  appointment  of  receiver  of  plaintiff's 

property 1774  2208 

the  same,  plaintiff's  bankruptcy 1775  2209 

the  same,  another  form  when  plaintiff  sues  as  assig- 
nee for  benefit  of  creditors 1776  2210 

garnishment  of  plaintiff's  claim 1777  2210 

defenses  on  the  merits 2212-2244 

accord  and  satisfaction 1778  2213 

the  same,  other  forms 1779-1780  2214-2215 

arbitration  and  award 1781  2216 

estoppel;  by  deed 1782  2216 

the  same,  by  record;  by  former  judgment 1783  2217 

the  same,  fuller  form 1784  2219 

the  same,  decision  of  an  issue  adverse  to  plaintiff's 

present  claim .  .        1785  2221 

the  same,  where  former  decision  necessarily  in- 
volves same  issues 1785  2221 

estoppel  in  pais;  prior  election  of  inconsistent  rem- 
edy   1789  2225 

the  same,  other  forms 1790-1791  2226-2227 

the  same,  by  acceptance  of  benefits 1792  2227 

the  same,  by  conduct 1793  2228 

former  recovery,  in  action  commenced  after  breach 

charged  in  present  action 1794  2228 

the  same,  of  an  installment  after  all  had  become  due 

under  contract  provision 1795  2229 

former  recovery  against  and  satisfaction;  by  joint 

tort  feasor 1796  2230 

the  same,  by  defendant's  principal,  or  agent 1797  2231 

statute  of  limitations;  general  form 1798  2231 

the  same,  in  action  against  municipality 1800  2233 

the  same,  by  a  foreign  corporation 1801  2233 

the  same,  in  action  for  tort 1799  2233 

the  same,  in  judgment  creditor's  action 1802  2234 

the  same,  in  action  on  money  judgment 1803  2234 

the  same,  where  original  debtor  has  died 1804  2235 

the  same,  plaintiff's  knowledge  essential 1805  2235 

the  same,  to  items  in  account  stated 1806  2236 

the  same,  where  personal  representative  has  re- 
jected claim 1807  2236 

the  same,  foreign  statute  of  limitations 1808  2237 


2640 
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the  same,  other  forms 1809-1810  2238-2239 

limitation  of  action  by  contract 1811  2239 

ratification 1812  2240 

the  same,  another  form 1787  2223 

the  same,  determination  in  special  proceeding 1788  2224 

release 1813  2240 

the  same,  separate  plea  by  single  joint  debtor ....  1814  2241 

the  same,  by  a  co-partner 1815  2242 

the  same,  by  a  joint  tort  feasor 1816  2242 

waiver  of  tort 1817  2243 

waiver  of  contract  provision 1818  2243 

that  statute  is  unconstitutional 1819  2244 

defenses  relating  to  capacity  of  parties 2245-2252 

denial  of  assignment  of  instrument 1820  2245 

denial  of  assignment  of  claim 1821  2245 

that  assignment  was  colorable 1822  2246 

champerty  or  maintenance 1823  2246 

denial  that  defendant  is  executor , 1824  2247 

that  executor  renounced 1825  2247 

that  estate  is  fully  administered 1826  2248 

denial  of  incorporation 1827  2248 

raising  issue  of  corporate  capacity  in  New  York.  .  1828  2249 
that  foreign  corporation  has  not  obtained  authority 

to  do  business  in  state 1829  2250 

that  foreign  corporation  has  not  paid  license  fee. .  . .  1830  2250 

denial  of  partnership 1831  2251 

that  defendant  was  special  partner 1832  2252 

failure  to  present  claim  against  municipality 1833  •  2252 

denial  and  invalidity  of  contract  sued  on 2253-2278 

denial  of  contract 1834  2254 

that  corporate  officers  acted  without  authority .  1835-1836  2254 

denial  of  signature  to  contract 1837  2255 

repudiation  of  contract  made  by  agent 1838  2256 

denial  of  deed 1839  2256 

the  same,  another  form 1840  2256 

denial  of  conditional  execution  or  delivery 1841  2256 

defense  that  delivery  was  in  escrow 1842  2257 

the  same,  another  form .          1843  2257 

denial  of  indebtedness 1844  2258 

the  same,  admitting  part 1845  2258 

that  contract  was  cover  for  wager 1846  2259 

that  debt  was  for  money  lost  at  play 1847  2260 
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action  founded  on  sale  of  liquor  on  credit 1849  2261 

defense  of  coverture  of  defendant 1851  2262 

infancy  of  defendant 1880  2261 

insanity  or  incompetency  of  defendant.  .        . .  1852-1853  2262 

fraud  in  procuring  contract 1856  2264 

plaintiff's  use  of  fictitious  firm  name 1854  2263 

the  same,  use  of  assumed  name ,1855  2264 

duress  by  imprisonment 1857  2265 

the  same,  by  threats 1858  2265 

the  same,  instrument. given  to  compound  felony .  .  1859  2266 

that  agreement  was  against  public  policy       1860  2267 

the  same,  other  forms 1861-1865  2267-2269 

statute  of  frauds,  agreement  relating  to  lands 1866 '  2269 

the  same,  lease  for  more  than  a  year 1867  2271 

the  same,  agreement  not  .to  be  performed  within 

one  year 1868  2271 

the  same,  promise  to  answer  for  debt,  etc.,  of  an- 
other   1869  2272 

the  same,  agreement  in  consideration  of  marriage .  .  1870  2273 

the  same,  sale  of  chattels 1871  2273 

the  same,  promise  to  pay  debt  discharged  in  bank- 
ruptcy   1872  2273 

the  same,  statute  of  frauds  of  another  state 1873  2274 

ultra  vires  of  corporation 1874  2274 

the  same,  illegally  conducting  banking  business. .  1875  2275 

invalidity  of  foreign  contract 1548  2260 

usury  by  ante-dating  security   1876  2277 

that  tax  on  transfer  of  stock  was  not  paid 1877  2278 

payment,  performance  or  discharge  of  contract 

suedon 2279-2313 

payment 1878  2280 

another  form 1879  2282 

payment  after  action 1880-1882  2282-2283 

payment  to  another  than  plaintiff 1883-1884  2284 

payment  to  sheriff  upon  judgment  against  plaintiff .  1885  2285 

payment  under  foreign  judgment  against  plaintiff  1886  2286 

payment  other  than  in  money;  in  services 1887  2287 

the  same,  acceptance  of  note  not  yet  due 1889  2288 

the  same,  acceptance  of  lost  draft  in  payment ....  1890  2289 

the  same,  acceptance  of  bill  indorsed  by  defendant  1891  2289 
the  same,  acceptance  of  bill  which  plaintiff  had 

negotiated 1892  2290 
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that  plaintiff  has  taken  higher  security  by  bond .  .  1893  2291 
payment  by  check  which  plaintiff  delayed  in  pre- 
senting.   1894  2291 

that  defendant  gave  chattel  mortgage,  etc 1895  2292 

part  payment 1896  2292 

denial  as  to  part  and  payment  of  residue 1897  2293 

defense  reducing  value  and  pleading  payment ....  1898  2293 

merger  of  plaintiff's  claim  in  judgment 1899  2293 

novation x. 1900  2294 

the  same,  other  forms 1901-1902  2294 

demand  before  or  after  tender 1903  2295 

gift  inter  vivos 1904  2295 

performance 1905  2296 

tender  of  payment 1906  2296 

tender  as  to  part  and  payment  of  part 1907  2298 

denial  of  part  and  tender  of  residue 1908  2298 

compromise 1909      .     2298 

composition  agreement 1910  2299 

want  of  consideration 1911  2299 

rescission  of  contract 1912-1913  2300 

subsequent  modification  of  contract 1914  2300 

the  same,  by  surety  alleging  alteration  of  contract  1915  2301 
the  same,  by  surety  alleging  neglect  of  creditor  to 

sue  principal  upon  request 1916  2302 

extension  of  time  of  payment 1917  2303 

counterclaim  for  reformation 1918  2303 

discharge  in  bankruptcy 1919  2304 

the  same,  fuller  form 1920  2305 

the  same,  discharge  in  a  foreign  jurisdiction 1921  2308 

the  same,  discharge  by  means  of  composition 1922  2309 

discharge  in  insolvency 1923  2310 

set-off 1924  2311 

the  same,  by  executors 1925  2311 

the  same,  against  executors 1926  2312 

set-off  based  on  overpayments 1927  2312 

the  same,  in  action  by  trustee  in  bankruptcy  suing 

for  preferential  payments 1928  2313 

defenses  in  various  actions  on  contract 2314-2445 

money  lent,  paid  or  received 2320-2324 

denial  that  money  was  lent 1929  2320 

defense  thai;  collateral  was  given 1930  2320 

denial  of  fact  of  payment 1932  2321 
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denial  of  request  to  pay   1933  2321 

defense  that  plaintiff  surety  had  collateral 1934  2322 

defense  that  plaintiff  as  co-surety  had  security   .  .  1935  2322 

denial  that  money  was  received 1936  2323 

defense  of  usury  in  action  on  loan 1931  2321 

defense  of  accounting  and  payment 1937  2323 

by  bank  sued  for  deposit,  alleging  plaintiff's  neg- 
ligence in  issuance  of  checks 1938  2323 

goods  sold .  . .  .* 2324-2342 

denial  by  one  sued  as  joint  purchaser 1939  2324 

denial  of  purchase  from  plaintiff 1940  2325 

denial  of  plaintiff's  title 1941  2325 

by  husband;  denial  of  necessaries 1942  2326 

that  defendant  supplied  wife  with  sufficient  money 

for  necessaries 1943  2326 

that  plaintiff  extended  credit  solely  to  wife 1943a  2326 

non-acceptance  of  goods 1944  2326 

that  contract  was  for  sale  or  return,  and  goods 

were  returned ' 1945  2327 

that  goods  might  be  returned  if  not  satisfactory. .  1946  2327 

return  of  portion  of  goods 1947  2328 

credit  unexpired 1948  2328 

that  plaintiff  agreed  to  take  note  in  part  pay- 
ment  T. .  1949  2329 

that  sale  was  rescinded 1950  2329 

the  same,  another  form 1951  2330 

recoupment  for  breach  of  warranty   1952  2331 

the  same,  oral  warranty 1953  2333 

the  same,  sale  by  sample 1954  2334 

the  same,  latent  defects 1955  2335 

set-off  against  plaintiff's  factor 1956  2336 

recoupment  setting  forth  contract  and  breach ....  1957  2337 

the  same,  where  plaintiff  is  assignee 1958  2338 

part  payment  and  deficiency  in  delivery 1959  2339 

work,  labor  and  services ■  2342-2360 

that  contract  was  entire  and  plaintiff  has  not  per- 
formed. .*. 1960  2341 

counterclaim  for  rescission  for  mistake 1961  2341 

statutory  bar  to  enforcement  of  contract 1962  2342 

denial  of  reasonable  value 1963  2342 

•    defense  of  accounting  and  payment  in  action  for 

>'-■■'           services 1964  2343 
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that  plaintiff's  work  was  not  finished  nor  certificate 

obtained.."       1965  2344 

that  hiring  was  for  definite  period  and  plaintiff 

failed  to  complete 1966  2345 

that  defendant  countermanded  order 1967  2345 

that  defendant  terminated  employment 1968  2346 

invalidity  of  contract;  ,plaintiff  not  licensed 1969  2346 

the  same,  plaintiff  not  registered 1970  2346 

in  action  by  real  estate  broker;  for  special  de- 
fenses, See  Real  Estate  Broker. 

that  plaintiff  was  acting  as  agent  of  other  party  1975  2349 

cancellation  before  full  performance 1976  2350 

condition  precedent  not  satisfied ....          1977  2350 

the  same,  architect's  certificate  obtained  by  fraud .  1978  2351 
that  plaintiff  has  not  accounted  for  money  re- 
ceived by  him 1979  2352 

that  plaintiff  agreed  to  postponement  of  payment  1980  2352 
that  services  were  rendered  in  fulfillment  of  an 

express  warranty .' 1981  2353 

counterclaim  for  negligence 1982  2354 

the  same,  for  damages  for  non-performance 1984  2354 

the  same,  for  incompetency 1985  2355 

defense  of  worthlessness  of  service,  with  counter- 
claim for  damages 1986  2355 

counterclaim  for  conversion 1987  2357 

modification  and  failure  to  perform 1988  2357 

deduction  for  delay;  liquidated  damages 1989  2357 

the  same,  counterclaim  for  special  damages 1990  2358 

bills,  notes  and  checks 2360-2400 

denial  of  making  or  acceptance  of  note  or  bill .  .  1991  2360 
that  instrument  was  stolen  from  defendant  while 

incomplete 1992  2362 

unauthorized  acceptance  in  name  of  corporation . .  1993  2362 

denial  of  defendant's  indorsement 1994  2362 

that -defendant  indorsed  as  agent,   or  corporate 

officer 1995  2363 

denial  of  plaintiff's  ownership 1996-1998  2364 

qualified  admission  of  note 1997  2364 

denial  of  presentment 1999  2365 

denial  of  presentment,  demand  or  notice  to  indorser  2000  2365 

denial  of  notice 2001  2366 

denial  of  acceptance,  presentment  and  protest.  , .  .  2002  2366 
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denial  of  excuse  for  non-presentment 2003  2367 

failure  to  tender  collateral 2004  2367 

indorsement  in.  a  different  jurisdiction 2005  2367 

payment  to  holder  after  maturity 2006-2007  2368 

payment  to  holder  before  maturity 2008  2368 

mistake  in  amount  of  note " .  2009  2368 

alteration  of  instrument 2010  2369 

,  the  same,  other  forms 2011-2012  2370 

illegality  of  consideration;  that  note  was  for  gam- 
bling debt 2013  2371 

the  same,  wagering  contract 2014  2371 

the  same,  that  note  was  given  to  induce  composi- 
tion   2015  2372 

usury , 2016  2373 

the  same,  shorter  form 2017  2374 

the  same,  usury  in  discount  of  accommodation  note  2018  2375 
the  same,  that  bill  was  given  to  secure  performance 

of  usurious  contract 2019  2376 

the  same,  illegal  interest  in  note 2020  2377 

want  of  consideration  for  note;  plaintiff  the  payee  2021  2377 

the  same,  that  note  was  for  accommodation 2022  2078 

the  same,  by  indorser  before  delivery 2023  2379 

the  same,  plaintiff  an  indorsee 2024  2380 

the  same,  on  bill  of  exchange,  plaintiff  not  a  bona 

fide  holder 2025  2381 

accommodation  note  given  to  corporation 2026  2383 

note  given  on  unfulfilled  condition 2027  2384 

diversion  of  note  from  particular  purpose 2028  2384 

that  note  was  renewal,  and  misapplied : 2029  2386 

failure  of  consideration,  goods  never  delivered ....  2030  2387 

the  same,  failure  to  convey 2031  2388 

the  same,  goods   retaken   under   conditional   sale 

agreement 2032  2389 

recoupment  for  breach  of  express  warranty     .  .  2033  2390 

the  same,  implied  warranty   2034  2391 

the  same,  false  warranty  of  quantity 2035  2391 

the  same,  false  warranty  of  title 2036  2391 

fraud  in  procuring  note;  plaintiff  the  payee 2037  2392 

the  same,  in  procuring  accommodation  indorse- 
ment   2038  2393 

the  same,  as  to  character  of  instrument 2039  2394 

that  plaintiff  refused  to  surrender  collateral 2040  2395 
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that  note  was  given  by  partner  for  individual  debt  2041  2395 
invalidity  of  transfer  of  note  by  insolvent  cor- 
poration   2042  2396 

extension  of  time  of  payment;  defendant  a  surety 

or  otherwise  secondarily  liable 2043  2396 

that  defendant  was  surety  and  seeks  subrogation 

to  collaterals " 2044  2398 

the  same,  where  plaintiff  has  released  or  surren- 
dered security       2045  2398 

that  check  was  not  negotiated  within  reasonable 

time,  and  defense  against  payee 2046  2399 

account  stated  2400-2401 

breach  of  agreement  as  to  presentation  and  notice  2047  2400 

that  account  as  stated  contained  errors 2048  2400 

defense  to,  impeaching  for  fraud 2049  2401 

awards 2401-2403 

denial  of  oral  submission  to  arbitration 2050  2401 

denial  of  award 2051  2402 

allegation  of  performance  by  defendant 2052  2402 

denial  of  performance  by  plaintiff 2053  2402 

demand  for  payment  of  not  a  valid  one 2054  2403 

defense  of  invalidity  of  award 2055  2403 

bonds 2404-2408 

that  bond  was  on  a  condition  which  has  been  satis- 
fied   2056  2404 

want  of  consideration  for  bond 2057  2405 

the  same,  bond  given  to  stay  void  court  order.  .  . .  2058  2405 

failure  of  consideration 2059  2405 

the  same,  .corporate  bond  issued  in  contravention 

of  charter 2060  2406 

that  liability  on  was  due  to  conspiracy 2061  2408 

guaranty 2408-2409 

denial  in  action  on  guaranty  of  plaintiff's  per- 
formance   2062  2408 

denial  of  notice 2063  2409 

revocation  of  continuing  guaranty ........  2064    ...      2409 

insurance 2410-2430 

on  fire  insurance  policy  denying  policy 2065  2410 

denial  of  plaintiff's  interest 2066  2410 

denial  of  proof  of  loss 2067  2410 

loss  from  risk  not  insured  against 2068  2411 

that  loss  occurred  from  an  excepted  cause 2069  2411 
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misrepresentations  in  obtaining  policy 2070  2412 

refusal  to  be  examined  concerning  loss 2071  2412 

refusal  to  submit  to  an  appraisal 2072  2413 

award  by  appraisers 2073  2414 

that  appraisal  was  fraudulent 2074  2414 

notary's  certificate  required  but  not  given 2075  2415 

breach  of  condition  subsequent;  other  insurance 

obtained  without  consent 2076  2415 

existence  of  other  insurance,  and  setting  up  pro- 
portionate liability 2077  2416 

fraudulent  proof  of  loss , 2078  2416 

the  same,  another  form 2078  2418 

transfer  of  insured  property  without  consent 2080  2419 

existence  of  incumbrance 2081  2419 

that  hazard  was  increased 2082  2420 

sale   of   damaged   goods   and  payment   of   defi- 
ciency   2083  2420 

cancellation  of  policy 2084  2421 

in  action  on  Lloyds  policy,  alleging  recovery  against 

attorney  and  payment 2085  2422 

unseaworthiness  of  vessel 2086  2423 

on  life  or  accident  insurance  policy;  misrepresenta- 
tion in  application 2087  2424 

cancellation  of  life  policy '. 2088  2425 

forfeiture  of  life  policy  for  non-payment  of  pre- 
miums    2089  2426 

death  from  an  excepted  cause 2090  2428 

suspension  by  fraternal  benefit  order 2091  2428 

leases 2430-2445 

in  action  on  lease;  denying  hiring 2092  2430 

denial  by  alleged  assignee 2093  2431 

assignment  to  third  person 2094  2431 

false  representation  as  to  condition  of  premises . .  2095  2431 

defendant's  possession  under  paramount  title 2096  2432 

landlord's  violation  of  agreement  to  repair 2097  2432 

counterclaim  for  failure  to  repair 2098  2433 

that  rent  was  reduced 2099  2434 

tender  of  rent 2100  2435 

actual  eviction _. 2101  2435 

the  same,  as  defense  to  installment 2102  2436 

constructive  eviction,  by  tenant  of  apartment ... .  2103  2436 

.the  same,  by  tenant  of  business  premises 2104  2437 
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premises  made  untenantable  and  surrender  (under 

statute) .    • 2105  2438 

the  same,  under  covenant  in  lease 2106  2439 

surrender 2107  2440 

acceptance  of  assignee  as  tenant 2108  2440 

premises  formerly  used  for  immoral  purposes;  as 

defense  and  counterclaim 2109  2441 

holding  over  under  special  agreement  and  not  in  re- 
newal.    2110  2443 

holding  over  unavoidable 2111  2444 

by  surety,  alleging  extension  of  time 2112'  2445 

judgments 2446-2449 

answer  in  action  on  judgment;  denial  of  judgment  2113  2446 

denial  of  regularity  of  judgment 2114  2446 

process  never  served;  foreign  judgment 2115  2447 

invalidity    of    domestic    judgment    against    non- 
resident    2116  2447 

fraud  in  recovery 2117  2448 

subsequent  vacatur 2118  2449 

covenants 2451-2453 

in  action  on  covenant  pleading  accord  and  satisfac- 
tion by  intermediate  grantee 2119  2451 

covenant  inserted  by  mistake 2120  2452 

wrongful  discharge  from  employment 2453-2460 

in  employee's  action  for  services,  denying  perform- 
ance  : 2121  2453 

justification  of  discharge 2122  2453 

the  same,  other  forms 2123-2126  2455-2457 

existence   of   custom   permitting   termination   on 

notice 2127  2457 

dismissal  on  due  notice 2128  2458 

plaintiff's  subsequent  illness 2129  2459 

abandonment  of  employment 2130  2459 

that  plaintiff  might  have  secured  other  employ- 
ment   2131  2459 

denial  of  breach,  and  tender  of  performance 2132  2459 

plaintiff's  breach  preventing  performance  of  con- 
tract   2133  2460 

promise  of  marriage 2460-2461 

alleging  plaintiff's  bad  character 2134  2460 

plaintiff's  misconduct 2135  2461 

sales 2461-2466 
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explaining  contract  and  alleging  non-delivery 2136 

contract  entire,  and  only  partial  delivery  made. . .  2137 

justifiable  rejection  of  goods 2138 

employment  of  puffers  at  auction 2139 

breach  of  warranty 2144 

sale  of  realty;  that  defendant  believed  he  had  good 

title 2145 

false  statements  as  to- plaintiff's  agency 2140 

breach  of  condition  precedent 2141 

excusing  non-performance;  plaintiff's  anticipatory 

refusal 2142 

the  same,  impossibility  of  performance 2143 

warranty 

specific  denial 2146 

denying  breach 2147 

that  plaintiff  gave  no  notice  of  breach 2148 

agents,  bailees,  carriers,  etc 

answer  by  agent  denying  negligence  in  sale 2149 

denying  negligence  and  giving  credit 2150 

by  bailee  alleging  ownership  in  third  person 2151 

alleging  pledge  of  subject  of  bailment 2152 

that  defendant  had  right  to  sell  without  notice .  2153 

loss  of  bailment - 2154 

by  alleged  carrier  denying  that  he  is  a  carrier.  .  .  .  2155 

denying  employment 2156 

denying  receipt  of  goods 2157 

denying  loss 2158 

loss  through  Act  of  God 2159 

delay  because  of  extraordinary  demands 2159a 

alleging  special  contract  excluding  liability   2160 

the  same,  by  railroad  company,  for  injury  to  live- 
stock   2161 

the  same,  loss  through  excepted  risk 2162 

the  same,  another  form 2163 

the  same,  special  contract  and  tariff  schedules, 

limiting  liability 2164 

the  same,  lower  freight  rate  limiting  liability 2165 

the  same,  by  railroad  company,  limitation  of  liabil- 
ity for  loss  of  baggage  on  intrastate  transporta- 
tion   2166 

the  same,  limitation  of  liability  where  plaintiff  was 

riding  on  special  ticket  at  reduced  fare 2167 
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the  same,  by  baggage  transfer  company 2168  2481 

plaintiff's  failure  to  present  claim  within  time 

limited 2169  2482 

plaintiff's  failure  to  remove  goods  after  notice  of 

arrival* 2170  2483 

damage  was  plaintiff's  fault 2171  2483 

by  innkeeper,  that  valuables  were  not  placed  in 

hotel  safe 2172  2484 

by  telegraph  company,  that  liability  was  limited  by 

special  agreement 2173  2484 

sheriffs 2486-2494 

answer  in  action  against  sheriff;  denying  plaintiff's 

title 2174  2486 

denying  taking 2175  2487 

justification  under  process 2176  2487 

justification  under  process  against  third  person .. .  2177  2488 

title  in  judgment  debtor 2178  2490 

justification  under  writ  of  attachment 2179  2490 

alleging  judgment  in  favor  of  indemnitors 2180  2492 

allegation  of  fraudulent  assignment 2180a  2493 

return  of  debtor  after  escape 2181  2494 

that  plaintiff  induced  the  escape 2182  2494 

negligence  and  nuisance 2495-2511 

answer  in  action  for  negligence  denying  ownership  2184  2496 

denying  negligence 2183  2496 

that  defendant's  liability  was  under  federal  em- 
ployers' liability  act 2185  2497 

denial  of  application  of  that  act 2186  2497 

that  plaintiff's  action  is  barred  by  workmen's  com- 
pensation act 2187  2498 

that  plaintiff  secured  an  award  under  workmen's 

compensation  act 2188  2499 

contributory  negligence  of  plaintiff 2189  2500 

negligence  of  fellow-servant 2190  2501 

injury  caused  by  an  obvious  risk 2191  2501 

the  same,  another  form 2192  2502 

assumption  of  risk  for  free  passage  or  reduced  fare  2193  2502 
the  same,  in  connection  with  transportation  of 

animals 2194  2503 

special  agreement  excluding  liability 2195  2504 

release  through  acceptance  of  benefit 2196  2504 

failure  to  present  claim  in  time  limited 2197  2505 
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statute  of  limitations;  in  action  for  causing  death  2198  2505 
that  injured  person  settled  or  recovered  judgment 

for  injuries  causing  death 2199  2505 

answer  in  action  for  nuisance  denying  plaintiff's 

title 2200  2506 

denial    that    defendant   has    maintained    alleged 

nuisance 2201  2506 

denying  continuance  of  nuisance 2202  2506 

another  form 2203  2507 

that  injunction  will  result  in  great  public  incon- 
venience    2204  2507 

pollution  contributed  to  by  others 2205  2508 

alleging  prescriptive  right 2206  2508 

abandonment  of  easement 2207  2509 

alleging  license 2208  2509 

alleging  license  and  act  of  stranger 2209  2510 

ejectment 2512-2520 

answer  in  ejectment,  denying  title 2210  2513 

by  one  of  several  tenants 2211  2514 

alleging  title  in  one  defendant 2212  2514 

alleging  estoppel  by  deed 2213  2515 

estoppel  by  conduct 2214  2515 

counterclaim  for  specific  performance 2215  2516 

alleging  mistake  in  deed 2216  2516 

plaintiff's  deed  intended  as  mortgage 2217  2517 

adverse  possession  avoiding  deed 2218  2518 

adverse  possession  creating  title  in  defendant 2219  2518 

statute  of  limitations  against  people 2220  2520 

trespass 2520-2527 

answer  in  trespass  denying  plaintiff's  possession . .  2221  2520 

the  same,  as  to  part 2222  2521 

denial  of  trespass 2223  2521 

denial  of  taking 2224  2521 

justification;  alleging  license i .  2225  2522 

the  same,  shorter  form 2226  2522 

the  same,  to  retake  property  wrongfully  taken 2228  2522 

the  same,  defective  fence 2229  2523 

the  same,  rebuilding  division  fence 2230  2523 

the  same,  impassable  highway 2231  2524 

the  same,  overhanging  coping 2232  2524 

the  same,  search  warrant 2233  2525 

adverse  user  for  twenty  years 2234  2526 
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easement  by  prescription 2235 

conversion 

answer  in  conversion  denying  plaintiff's  ownership  2236 

denial  of  bailment 2237 

denying  conversion 2238 

denying  demand  or  detention 2239 

denying  assignment  to  plaintiff 2240 

alleging  lien  by  pledge 2241 

lien  for  services 2242 

carrier's  lien  for  storage 2243 

alleging  attorney's  lien .    .  , 2244 

purchase  from   or  advances  made   to  factor  or 

agent 2245 

justification;  seizure  under  execution 2246 

the  same,  seizure  under  attachment 2247 

that  defendant  broker  had  right  to  sell  without 

notice 2248 

failure  to  file  conditional  sale  agreement 2249 

by  bailee,  delivery  to  another  person 2250 

plaintiff's  acceptance  of  return  of  property 2251 

loss  or  destruction  before  demand 2252 

that  plaintiff  sued  another  for  the  conversion 2253 

waiver  of  conversion 2254 

partial  defense;  property  of  no  value 2255 

justifying  killing  of  dog 2256 

that  dog  was  not  licensed 2257 

replevin 

answer  in  replevin;  specific  denials 2258 

defendant  part  owner 2259 

title  in  another 2260 

goods  taken  from  defendant  under  legal  process  .  .  2261 

defendant  has  lien  for  storage 2262 

the  same,  for  services 2263 

the  same,  as  hotel  or  boarding  house  keeper 2264 

the  same,  for  board  of  animal 2265 

the  same,  for  salvage 2266 

by  sheriff,  justifying  under  attachment 2267-2268 

alleging  distraint 2269 

election  to  hold  defendant's  transferror  in  conver- 
sion    2270 

counterclaim  that  transfer  to  plaintiff  be  adjudged 

void 2271 
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counterclaim  for  moneys  advanced  or  repairs  made 

on  property 2272 

recoupment  for  breach  of  warranty  on  conditional 

sale 2273 

assault  and  battery 

answer  in  assault  and  battery;  acting  to  preserve 

peace 2274 

by  captain  of  vessel 2275 

correcting  apprentice 2276 

plaintiff  the  aggressor 2277 

the  same,  shorter  form 2278 

defending  dwelling 2279 

resistance  of  entry   2280 

preserving  order  in  hotel 2281 

justification  by  servant 2282 

removal  from  car  for  non-payment  of  fare 2283 

provocation 2284 

false  imprisonment  and  malicious  prosecution 

denial  of  malice  and  want  of  probable  cause 2285 

answer  in  false  imprisonment,  allegation  of  ab- 
sence of  malice  and  probable  cause 2286 

prosecution  terminated  by  collusion  or  favor 2287 

ineffective  termination  of  prosecution 2288 

that  prosecution  has  not  terminated 2289 

justification  of  arrest  by  private  citizen  without 

warrant ' 2290 

the  same,  arrest  under  warrant 2291 

justification  by  officer,  arrest  without  warrant.  . .  .  2292 

arrest  for  breach  of  peace  in  view  of  defendant .  2293 

arrest  by  officer  under  criminal  process 2294 

under  civil  process 2295 

under  order  of  arrest 2296 

mitigation  of  damages 2297 

libel  and  slander 

answer  in  libel  denying  publication 2298 

denial  of  innuendoes,  and  of  intent  imputed 2299 

justification  of  truth;  to  general  charge 2300 

the  same,  other  forms 2301-2306 

the  same,  to  a  specific  charge 2307-2308 

partial   justification  to   one   of  several   separate 

charges 2309 

absolute  privilege 2310-2311 
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qualified  privilege 2312-2322  2582-2590 

mitigation  of  damages;  that  matter  in  justification 

will  be  proved  in  mitigation 2323  2590 

the  same;  mitigation  on  various  grounds 2324-2331  2591-2596 

corporate  directors  and  stockholders 2597-2598 

answer  in  action  against  corporate  director;  denial 

of  directorship 2332  2597 

the  same,  denial  of  plaintiff's  claim 2333  2598 

matrimonial  actions  2598-2603 

answer  in  divorce;  general  denial  of  adultery 2334  2598 

specific  denial  of  adultery 2335  2598 

avoiding  marriage;  invalid  prior  divorce 2336  2599 

condonation 2337  2600 

statute  of  limitations 2338  2601 

consent,  connivance  or  procurement 2339  2601 

counterclaim  for  plaintiff's  cruelty  or  abandon- 
ment   2340  2601 

answer  by  co-respondent 2341  2601 

justification  of  abandonment 2342  2602 

prior  divorce  in  another  state 2343,  2602 

defense  of  adultery  in  separation  action 2344  2603 

counterclaim  for  divorce  on  ground  of  adultery. . .  2345  2603 

mechanics'  liens 2604-2608 

that  plaintiff's  lien  has  expired 2346  2604 

invalidity  of  lien  for  willful  false  statements 2347  •      2604 

omission  of  other  lienors 2348  2604 

by  contractor,  that  owner  has  improperly  refused 

to  accept  plaintiff's  work 2349  2605 

by  owner,  alleging  damages  caused  by  delay  of  con- 
tractor   2350  2606 

by  lienor,  setting  up  his  lien  and  contesting  others  2351  2606 

specific  performance 2610-2614 

denial  of  plaintiff's  title 2352  2610 

denial  of  no  adequate  remedy  at  law 2353  2610 

denial  of  plaintiff's  readiness 2354  2611 

no  mutuality  of  obligation  or  remedy. 2355  2611 

defendant's  incompetency 2356  2611 

defendant's  inability  to  perform 2357  2612 

that  time  was  of  essence,  and  plaintiff  failed  to  per- 
form in  time 2358  2612 

that  plaintiff  was  guilty  of  laches 2359  2612 

f  oreclosure 2614-2624 
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answer  in  foreclosure;  denial  of  mortgage,  or  as- 
signment   2360  2614 

that  mortgage  was  usurious 2361  2615 

denial  of  assumption  of  mortgage 2362  2615 

assertion  of  paramount  lien 2363  2616 

non-joinder  of  owner  of  equity 2364  2616 

tender  of  interest  or  principal 2365  2617 

that  defendant's  default  was  excusable 2366  2618 

extension  of  time  of  payment 2367  2619 

plaintiff's  neglect  to  sue  on  request 2368  2620 

want  of  consideration 2369  2621 

action  pending  on  bond 2370  2621 

mortgage  given  when  owner  not  in  possession  of 

premises 2371  2621 

prior  assignment  of  mortgage  to  defendant 2372  2622 

defendant  a  bona  fide  purchaser 2373  2622 

statute  of  limitations 2374  2623 

alleging  equities  affecting  order  of  sale 2375  2623 

partition 2624-2626 

that  defendant  has  a  lien 2376  2624 

by  life  tenant  or  dowress  in  action  by  remainder- 
man   2377  2625 

agreement  that  partition  should  not  be  brought . .  2378  2625 

that  parties  own  other  lands  in  common 2379  2625 

equitable  conversion  of  premises 2380  2626 

cloud  on  title 2626 

answer  in  action  to  remove  cloud  on  title;  denial 

of  plaintiff's  possession 2381  2626 

injunction 2627 

facts  bearing  upon  relative  injury  in  case  of  grant 

or  refusal  of 2382  2627 

infants,  trustees,  etc 2627-2628 

answer  in  action  against  infant  alleging  ratification  2383  2627 

answer  by  trustee  that  he  declines  to  act 2384  2628 

the  same,  with  denial  of  having  acted 2385  2628 

title 2629 

answer  as  to  title ;  defendant  a  bona  fide  purchaser . .  2386  2629 

partnership 2629-2631 

in  action  to  dissolve  partnership;  term  not  expired  2387  2630 

plaintiff's  consent  to  overdrafts 2388  2630 

prior  adjustment  and  settlement 2389  2631 

note  on  answers 2171 
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note  on  forms  of  denial •       •  •  ■  2178-2188 

note  on  effect  of  denial 2188-2189 

ANTE-NUPTIAL  SETTLEMENT 

complaint  to  recover  on 323  321 

to  enforce  specific  performance  of 1460  1699 

ANTICIPATION  AND  AVOIDANCE  OF  DEFENSE 

incorporating  matter  in  complaint  in 122,  229, 

231 

ANTICIPATORY  REFUSAL 

in  action  by  buyer  against  seller 652  705 

by  seller  against  buyer 662  718 

APARTMENT  HOUSE 
See  Tenement  House. 

APPEAL 

complaint  for  repayment  of  judgment  afterwards 

reversed 196  204 

for  restitution  after  reversal 197  205 

on  undertaking  on  appeal  to  the  Appellate  Divi- 
sion        468  472 

on  undertaking  for  costs  of  appeal  to  Court  of 

Appeals 469  473 

the  same,  on  such  appeal,  to  also  stay  execution. .  .  .       470  474 

on  undertaking  on  appeal  from  surrogate 471  475 

APPRENTICES 

complaint  by  apprentice  against  master  for  breach 

of  agreement 617  667 

by  master  against  father  of  apprentice  for  breach 

of  contract 618  667 

answer  justifying  alleged  assault  in  correcting.  ..  .     2276  2555 

ARBITRATION 

by  stockbroker  against  his  principal  after  arbitra- 
tion under  exchange  rules 131  133 

complaint  on  award  of  arbitrators : . . .  429  417 

on  award  of  umpire 430  419 

allegation  of  enlargement  of  time 431  420 

for  revoking  arbitration  submission 432  421 

on  arbitration  bond  for  refusal  to  comply  with 

award 450  443 

for  revoking  arbitrators'  powers 451  444 
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to  set  aside  award 1Q76  2133 

defense  of  refusal  to  perform  agreement  of 1749  2194 

defense  of  arbitration  and  award 1781  2126 

See  Award. 

ARCHITECT 

complaint  for  architect's  services 270  272 

alleging  unreasonable  refusal  by,  to  give  certificate .  299  296 

defense  that  certificate  of  was  not  obtained 1965  2344 

defense  that  certificate  was  obtained  by  fraud ....  1978  2351 

ARREST 

complaint  on  undertaking  on  arrest 475  482 

on  undertaking  for  jail  limits 476  484 

on  undertaking  to  procure  discharge  from  arrest  ,    477  485 

upon  sheriff's  liability  as  bail 774  839 

See  Abuse  op  Process;  False  Imprisonment; 
Malicious  Prosecution. 

ARTISAN 

to  foreclose  lien  of 1530  1834 

ARTIST 

action  by,  for  services 265  270 

ASSAULT  AND  BATTERY 

complaints  in  actions  for  assault  and  battery. .    .  .  1322-1333 

complaint;  short  form 1207  1322 

another  form  containing  particulars  of  the  assault.     1208  1323 
another  form,  containing  particulars  of  damage  in- 
flicted, with  special  damage 1209            1324 

another  form,  alleging  entry  into  plaintiff's  dwelling    1210  1324 

another  form,  also  alleging  false  imprisonment. .  .       1211  1325 

by  husband  for  assault  on  wife 1212  1326 

for  forcible  defilement  of  plaintiff 1213  1327 

against  carrier  for  ejection  of  passenger 1214  1327 

the  same,  against  carrier  for  forcible  ejection  of 

trespasser 1215  1329 

the  same,  against  carrier  for  unlawful  treatment  of 

one  stealing  a  ride : . . . .     1216  1329 

complaint  against  master  and  owners  of  vessel  for 

assault  on  seaman 1217  1331 

willful  injury  to  trespasser 1218  1332 

answers  in  assault  and  battery;  See  under  Answers, 
Subhead  Assault  and  Battery. 
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See  Taxes. 

to  recover  on  assessment  policy 537  563 

to  enjoin  excessive  assessments  under  policy 538  564 

ASSIGNEES 

complaints  affecting  assignees  and  others  holding 

derivative  title ., 38-48 

complaint  by  assignee  of  foreign  corporation,  on 

claim  arising  on  contract  within  the  state. ...  29  42 

by  equitable  assignee 30  42 

by  assignee  of  wages  or  salary 35  47 

by  foreign  official  assignee 34  47 

by  assignee  after  conversion 1083  1178 

the  same,  prior  to  conversion 1092  1185 

See,  also,  Assignment;  Assignment  for  Benefit 

of  Creditors. 

ASSIGNMENT 

complaints  by  assignees  of  negotiable  paper  370-372 

allegation  of  assignment  to  plaintiff 23  38 

several  assignees  holding  fractional  claims 24  40 

when  assignee  sues  to  enforce  collateral  security  25  40 

allegation  of  assignment,  with  consent 26  41 

allegation  of,  stating  writing  or  consideration 27  41 

allegation  of,  stating  citizenship 28  41 

complaint  by  equitable  assignee  on  accepted  order  30  42 

by  equitable  assignee,  under  advances  made 536  561 

complaint  on  assignment  of  wages  or  salary 35  47 

by  assignee  of  bill  payable  out  of  particular  fund . . .  386  378 

allegation  of  assignment  of  guaranty 507  523 

on  general  guaranty  by  transferee  of  principal 

obligation 508  524 

for  rent  against  assignee  of  lease 559  591 

for  rent  by  grantee  of  lessor 561  593 

for  rent  by  assignee  thereof 562  594 

by  assignee  of  devisee  of  rent  against  assignee  of 

lease 564  595 

on  accepted  order  for  payment  of  money 568  .  600 

by   assignee  of  judgment  rendered  in  removed 

cause 582  617 

by  assignee  after  conversion 1083  1178 

by  assignee  before  demand  for  conversion 1092  1185 

by  assignee  against  warehouseman  for  conversion  1120  1212 
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for  possession   of    goods    taken  from   plaintiff's 

assignor 1147  1252 

for  specific  performance,  by  an  assignee 1445  1668 

by  promoters  of  invention  to  compel  assignment 

of  patent 1458  1693 

by  receiver  to  enforce  assignment  of  dower 1544  1857 

defense  that  plaintiff  has  assigned  claim 1773  2207 

denial  of  assignment  of  instrument 1820  2245 

denial  of  assignment  of  claim 1821  2245 

defense  of  payment  to  assignor 1882  2283 

defense  that  assignment  was  colorable 1822  2246 

defense  of  maintenance 1823  2246 

recoupment  against  assignee  for  breach  of  contract 

by  assignor 1958  2338 

answer  in  conversion  denying  assignment  to  plain- 
tiff   2240  2530 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS 

complaint  by  assignee 31  43 

the  same,  by  substituted  assignee 32  45 

complaint  by  assignee  under  State  Insolvent  Law        33  46 

against  sureties  on  bond  of  assignee 459  462 

complaint  in  conversion  against  assignee  of  fraud- 
ulent buyer 1096  1188 

_  complaints  by  assignees  and  general  creditors  for 
equitable  relief  against  fraudulent  transfers; 
see  Creditors'  Suits. 
by  general  creditor;  to  set  aside  general  assignment 

1477-1478  1729-1732 
by  general  creditor  to  avoid  excessive  preferences 

connected  with  assignment 1500  1777 

by   executor   of  deceased   partner    to   set   aside 

assignment  by  survivor 1557  1887 

defense  of  assignor's  bankruptcy 1776  2210 

ASSOCIATIONS 

naming  as  party 32 

complaint  in  action  by,  in  name  of  officer 39               49 

in  action  against 40               51 

by  treasurer  of  association  on  note  payable  to 

former  treasurer 349              347 

to  compel  transfer  of  stock 1457           1689 
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for  dissolution  of  joint-stock  association 1559  1898 

to  set  aside  wrongful  expulsion  from 1675  2130 

ASSUMPTION  OF  RISK 

answer  alleging,  for  free  passage  or  reduced  fare .  .     2193  2502 

the  same,  in  connection  with  transportation  of 

animals 2194  2503 

ATTACHMENT 

complaint  on  bond  to  discharge  vessel  from  attach- 
ment   .- .  474  480 

on  undertaking  on  attachment 472  476 

on  undertaking  to  discharge  attachment 473  478 

against  sheriff  for  excessive  levy  under  attachment  1142  1244 

for  restitution  after  reversal 197  205 

by  sheriff  to  enforce  lien  for  fees  upon  goods  seized 

under 1528  1832 

by  sheriff  in  aid  of  attachment 1421  1627 

the  same,  other  allegations 1422  1629 

the  same,  by  sheriff  and  creditor,  after  judgment  in 

original  action 1423  1630 

the  same,  after  substituted  service  of  summons .  . .  1424  1633 
to  enforce  against  surplus  moneys,  adjust  equities, 

etc 1494  1761 

by  attaching  creditors  attacking  judgment  and  en- 
joining execution 1498  1771 

answer  by  sheriff  justifying  under  writ 2267  2546 

answer  justifying  under  attachment 2268  2547 

ATTORNEY  AND  CLIENT 

complaint  against  attorney  for  money  collected.  . .  152  157 

for  money  placed  with  him  for  investment 153  157 

for  attorney's  services 271  273 

the  same,  covering  various  matters 271a  275 

the  same,  when  client  abandons  action 272  275 

the  same,  under  retainer  and  modified  retainer .  273  276 

the  same,  for  services  as  referee 274  277 

by  attorney  to  recover  for  services  and  establish 

lien  therefor 1428  1640 

against  attorney  for  negligence.    See  Negligence, 

under  subdivision  Malpractice. 

the  same,  for  giving  dishonest  advice 933  1010 

against  attorney  for  converting  funds  collected  or 

received 1133  1225 
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defense  of  maintenance 1823  2246 

defense  that  attorney  has  not  accounted  for  moneys 

collected 1979  2352 

answer  alleging  attorney's  lien 2244  2532 

ATTORNEY-GENERAL 

complaint  by,  on  relation  of  person  having  interest      103  102 

in  action  to  dissolve  corporation  for  insolvency. . .     1305  1440 

the  same,  for  non-user 1306  1443 

the  same,  against  bank  or  insurance  company  for 

violation  of  law 1307  1443 

by  creditor  or  stockholder  after  omission  of  Attor- 
ney-General to  sue 1308  1445 

by  Attorney-General  against  corporation  for  join- 
ing unlawful  combination 1309  1446 

the  same,  for  exercising  franchise  not  conferred  by 

law 1310.  1447 

by  people  to  determine  rights  to  elective  public 

office 1416  1618 

the  same,  against  usurper  of  non-elective  office. . . .     1417  1621 

to  recover  damages  from  usurper 1418  1622 

AUCTIONEER 

complaint  for  auctioneer's  services 277  281 

See  Auctions. 

AUCTIONS 

against  purchaser  at,  for  deficiency  on  resale 666  722 

complaint  against  purchaser  of  lands  at,  for  de- 
ficiency on  resale 695  759 

against  auctioneer  for  selling  below  seller's  limit. . . .  704  768 

the  same,  for  selling  on  credit 705  768 

against  auctioneer  or  agent  for  not  accounting. . . .  706  769 

by  creditors,  to  impress  a  trust  on  assets  purchased 

at,  by  one  inducing  them  to  withhold  bidding. .  1657  2081 

defense  of  employment  of  puffers  at 2139  2463 

AUTHORITY  TO  SUE 

allegation  of,  by  foreign  corporation 46  56 

defense  of  failure  to  obtain 1829  2250 

AUTOMOBILE 

for  injuries  from  negligent  driving  of 959  1039 

the  same,  another  form 960  1040 

for  injuries  received  by  reason  of  defect  in 945  1023 
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complaint  by  broker  after  arbitration  under  rules  of 

exchange -. 131  133 

on  award  of  arbitrators 429  417 

on  award  of  umpire 430  419 

allegation  of  enlargement  of  time 431  420 

on  arbitration  bond  for  refusal  to  comply  with 

award 450  443 

for  revoking  arbitrators'  powers 432  421 

to  set  aside  award  of  appraisers,  and  recover  actual 

damage  on  fire  loss 525  .  545 

to  set  aside  an  award 1676  2133 

defense  of  arbitration  and  award 1781  2216 

answer  denying  oral  submission 2050  2401 

denial  of  award 2051  2402 

allegation  of  performance  by  defendant 2052  2402 

denial  of  performance  by  plaintiff 2053  2402 

allegation  that  valid  demand  of  payment  was  not 

made 2054  2403 

defense  of  invalidity  of  award 2055  2403 

BAD  FAITH 

allegation  of 19 

BAGGAGE,  LOSS  OF 
See  Carriers. 

BAGGAGE  TRANSFER  COMPANY 

action  against,  for  non-delivery 723  781 

defense  by,  setting  up  special  agreement 2168  2481 

BAIL 

to  recover  on  bail  bond 482  493 

upon  sheriff's  liability  as  bail 774   «         839 

BAIL  BOND 

complaint  to  recover  on 482  493 

BAILEES 

actions  against,  See  Bailment. 

BAILMENT 

complaints  against  various  bailees  for  unliquidated 

damages 771-777 

complaint  against  receiptor  for  failure  to  return 

goods 709  771 

against  bailee  for  hire  for  loss  of  property 710  772 
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against  same,  for  not  taking  care  of  and  returning 

property 711  773 

against  bailee  to  perform  work,  for  not  using  due 

care  and  skill 712  774 

the  same,  for  not  returning  goods 713  774 

for  damages  for  improperly  loading  cargo 714  775 

against  hirer  of  property  for  not  taking  care  of 

same 715  775 

the  same  for  injury  to  horse 716  776 

for  injury  to  goods  in  cold  storage 717  776 

for  injuring  borrowed  or  hired  chattels 961  1041 

against  gratuitous  bailee,  for  conversion 1099  1190 

against  borrower  for  conversion 1100  1191 

against  borrower  of  note  for  conversion 1101  1192 

against  pledgee  for  conversion  of  collateral  after 

payment  of  loan 1106  1197 

the  same,  after  tender 1107  1198 

the  same,  after  unauthorized  sale 1108  1199 

the  same,  after  refusal  to  sell  on  request 1109  1200 

the  same,  pledge  an  absolute  sale  on  its  face 1110  1200 

against  bailee  to  examine 1111  1201 

for  conversion  by  lessee  of  chattel 1129  1221 

the  same,  upon  breach  of  condition 1130  1221 

for  conversion  by  one  who  obtained  possession  for 

special  purpose '. 1102  1193 

to  recover  possession  of  personal  property  taken 

from  plaintiff's  bailee 1148  1253 

for  interpleader  against  claimants  who  have  brought 

replevin 1650  2071 

answer  by  bailee  denying  bailment 2151  2469  ■ 

the  same,  alleging  pledge  of  subject  of  bailment ....  2152  2470 

that  defendant  had  right  to  sell  without  notice . . .  2153  2470 

loss  of  bailment ". 2154  2471 

defense  of  delivery  of,  to  another 2250  2536 

BALANCE 

complaint  framed  to  recover 212  223 

BANKERS 

complaint  against  individual  banker 41  52 

BANKS 

complaint  to  recover  balance  of  bank  deposit 154  158 

the  same,  and  accruing  interest 155  159 
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by  executor  for  deposit  by  decedent 156  160 

to  impress  a  trust  on  bank  deposit 1658  2084 

the  same,  where  money  had  been  stolen 1661  2089 

against  bank  for  proceeds  of  sale  deposited  by  factor  151  156 

complaint  to  recover  over-payment  by  mistake . . .  188  197 

on  bank  note 380  371 

against  bank  by  depositor  for  refusal  to  pay  check  417  402 

the  same,  for  damages  for  refusal  to  pay  check 419  404 

the  same,  where  check  was  drawn  against  deposit 

by  agent  in  his  own  name 418  403 

against  bank  on  certified  check 420  406 

on  certificate  of  deposit 421  406 

on  letter  of  credit  available  by  drafts 422  409 

j      against  bank  for  neglecting  to  present  or  protest 

note 707  769 

■j     the  same,  for  delay  in  presenting  check 708  770 

against  bank  which  collected  check  on  forged  in- 
dorsement   1125  1216 

the  same,  for  payments  on  unauthorized  checks. ..  .  1124  1215 
against  bank  directors  for  fraud  and  deceit,  false 

statements  inducing  deposit 1194  1307 

the  same,  for  accepting  deposit  after  insolvency.  .  1195  -1308 
the  same,  for  inducing  plaintiff  not  to  withdraw 

deposit 1196  1309 

by  attorney-general,  for  violation  of  law 1307  1443 

for  exacting  illegal  rate  of  interest 1409  1603 

by  creditor  or  receiver  to  enforce  liability  of  stock- 
holders of  bank 1331  1486 

by  corporation  to  recover  its  funds 'applied  by  bank, 

with  notice,  to  private  debt  of  corporate  officer  1485  1743 
defense  that  plaintiff  illegally  conducts  banking 

business 1875  2275 

in  action  by  depositor,  defense  that  plaintiff  was 

negligent  in  issuing  checks 1938  2323 

BANKRUPTCY 

complaint  by  trustee  in 115  113 

against  receiver  in  bankruptcy 109  107 

to  recover  upon  new  promise  after  discharge  in . . .  316  310 

defense  of  plaintiff's  bankruptcy 1775  2209 

bankruptcy  of  plaintiff's  assignor  to  action  by  as- 
signee for  creditors 1776  2210 
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defense  of  statute  of  frauds  in  action  on  new  prom- 
ise   1872  2273 

defense  of  discharge  in  bankruptcy 1919  2304 

the  same,  fuller  form 1920  2305 

the  same,  discharge  in  foreign  jurisdiction 1921  2308 

the  same,  by  composition  with  creditors 1922  2309 

See,  also,  Trustee  in  Bankruptcy. 

BASTARD 

against  putative  father  on  agreement  to  support. .      326  324 

BATHING  HOUSE 

complaint  against  proprietor  for  loss  of  pocket  book      746  803 

BENEFIT  SOCIETIES 

complaint  on  membership  certificate  of  fraternal 

benefit  order 539  566 

answer  alleging  suspension  from  membership 2091  2428 

BETTING  AND  GAMING 

complaint  under  statute  to  recover  back  wager. . .  157  161 

complaint  for  money  lost  at  play 158  162 

complaint  by  employer  for  money  of  employer  lost 

by  clerk  at  gambling 159  163 

complaint  to  recover  money  lost  in  "bucket  shop" 

transaction 202  210 

defense  that  contract  was  cover  for  wager 1846  2259 

defense  that  debt  was  for  money  lost  at  play 1847  2260 

defense  that  note  was  for  gambling  debt 2013  2371 

the  same,  wagering  contract 2014  2371 

BILLS,  NOTES  AND  CHECKS 

complaints  in  actions  on  promissory  notes ..."....  326-372 

complaints  on  bills  of  exchange 373-396 

complaints  on  checks,  certificates  of  deposit  and 

letters  of  credit 397-411 

complaints  on  non-negotiable  notes 328-331 

complaint  for  money  paid  by  maker  of  accommoda- 
tion note 123  126 

by  accommodation  acceptor  against  drawer  for 

money  paid ■  • .       124  127 

by  payer  of  raised  check 125  127 

by  indorser  of  note  who  has  paid  part 126  128 

by  joint  maker,  who  has  paid  note  against  the  other 

maker,  for  contribution 137  140 
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against  broker  for  proceeds  of  note  discounted ... .  149              154 
by  bank  to  recover  amount  of  check  paid  by  mis- 
take   188              197 

against  pledgee  of  note  for  excess  collected 179              188 

on  non-negotiable  note,  pleading  by  copy 327             328 

the  same,  another  form,  pleading  by  legal  effect. . .  328             329 
the  same,  another  form,  where  instrument  shows  a 

consideration  on  its  face 329             330 

the  same,  instrument  containing  stipulation 330              330 

on  negotiable  note,  by  payee  against  maker, 

pleading  legal  effect 331  331 

setting  forth  copy,  under  Code  Civ.  Pro.,  §534...  332  334 

on  note  payable  on  demand 333  355 

on  a  renewal  note 334  336 

on  note  signed  by  agent 335  336 

on  note  made  by  partnership 336  337 

by  partners  on  note  payable  to  firm 337  338 

by  surviving  partner  on  note  payable  to  firm 338  339 

by  payee  against  surviving  partner  on  firm  note .  . .  339  340 
by  payee  against  representative  of  deceased  partner 

or  joint  maker 340    «-<     341 

on  note  made  by  one  continuing  firm  name 341  341 

against  executor,  etc.,  of  deceased  maker  of  note. .  342  341 

on  note  by  executor,  etc.,  of  deceased  payee 343  342 

on  note  by  corporation  against  corporation 344  343 

on  two  notes,  one  partly  paid 345  344 

on  several  notes,  all  due  upon  default  in  any 346  345 

on  note  for  voluntary  subscription  conditional  on 

securing  certain  amount 347  346 

on  note  payable  at  specified  time  after  sight 348  346 

by  an  unincorporated  association  on  note  payable 

to  its  former  treasurer 349  347 

on  a  note  wrongly  dated 350  347 

on  lost  negotiable  instrument 351  348 

by  first  indorsee  against  maker  of  note;  plead- 
ing legal  effect 352     V      348 

the  same,  pleading  by  copy 353  349 

by  second  or  later  indorsee  or  assignee  of  note 

against  maker 354  350 

on  note  payable  to  bearer,  fictitious  person  or  maker  355  352 
by  first  indorsee  against  indorser  of  note  pleading 

legal  effect 356  352 
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the -same,  pleading  by  copy 357  356 

the  same,  on  demand  note 358  356 

"  the  same,  form  in  common-law  State 359  357 

by  remote  indorsee  against  payee  indorser  of  note  360  358 
by  remote  indorsee  against  all  prior  indorsers  of 

note 361   u        358 

by  indorsee-,'  who  has  paid  note  in  hands  of  subse- 
quent holder,  against  prior  indorser 362  359 

averment  of  excuse  for  non-presentment,  maker 

not  found 363  359 

the  same,  death  of  maker  or  one  primarily  liable. .  364  360 

the  same,  waiver  by  indorser 365  360 

the  same,  another  form 366  366 

the  same,  alleging  facts  from  which  a  waiver  would 

be  implied 367  361 

the  same,  waiver  after  maturity 368  361 

against  indorser  of  note  which  may  not  be  valid 

against  ma,ker 369  362 

against  indorser  who  indorses  after  maturity .....  370  363 

on  note  against  maker  and  indorser 371  U"       363 

the  same,  against  maker  and  several  indorsers.  . .  .  372  364 

on  note  by  payee  against  indorser  before  delivery  373  364 

the  same,  under  law  merchant 374  365 

against   maker    and   irregular   indorser   of   non- 
negotiable  note 375  366 

the  same,  against  guarantor 509  525 

the  same,  short  form,  the  maker  a  corporation. . . .  376  368 

the  same,  form  sustained  in  South  Carolina 377  369 

by  transferee  of  note  against  maker 378  370 

on  note  assigned  as  collateral  security  without  in- 
dorsement   :  ■. . .  379  370 

on  bank  note 380  371 

by  payee  against  acceptor  of  bill  of  exchange, 

setting  forth  copy 381  374 

the  same,  pleading  legal  effect 382  375 

on  acceptance  varying  as  to  time  from  bill 383  376 

against,  acceptor  for  honor :  384  377 

on  bill  drawn  on  and  accepted  by  drawer 385  378 

by  assignee  of  bill  payable  out  of  particular  fund. .  386  378 

on  promise  to  accept  bill • 387  379 

by  payee  against  drawer  for  non-acceptance 388  380 

the  same,  setting  out  copy 389  381 
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on  sight  draft  against  corporation  drawer 390  382 

on  bill  against  drawer  for  non-payment 391  383 

the  same,  non-presentment  for  acceptance  excused, 

the  drawer  having  countermanded  bill 392  383 

the  same,  drawee  not  found 393  384 

the  same,  demand  and  notice  excused  by  waiver  394  384 

on  accepted  bill  against  drawer  and  acceptor . . .  395  384 

against  acceptor  of  bill  for  honor 396  385 

by  indorsee  of  bill  against  drawer  who  is  also  in- 

dorser,  for  non-acceptance ....'. 397  386 

by  indorsee  of  bill  against  drawer,  indorser,  for 

non-payment 398  387 

by  remote  indorsee  of  bill  against  acceptor 399  388 

by  remote  indorsee  against  acceptor  on  foreign 

bill  in  foreign  language 400  388 

by  indorsee  against  acceptor  of  bill  who  was  ab- 
sconded   401  389 

against  drawer  and  indorser  of  bill  for  non-ac- 
ceptance  402  390 

against  drawer  of  bill,  indorser  before  acceptance 

and  acceptor  for  non-payment 403  391 

against  drawer  of  bill,  acceptor  and  indorser,  after 

acceptance  for  non-payment 404  392 

by  drawer  against  acceptor  on  bill  returned  to, 

and  taken  up  by,  drawer 405  393 

against  acceptor  on  bill  payable  to  drawer's  own 

order  and  not  negotiated 406  394 

against  irregular  indorser,  by  payee  or  indorsee. .  407  395 

by  drawer  on  bill  payable  to  drawer's  own  order, 

against  same 408  395 

by  payee  against  drawer  of  check;  pleading  by 

legal  effect 409  397- 

the  same,  pleading  by  copy 410  399 

on  check  by  indorsee  or  bearer  against  drawer. .. .  .411  399 

the  same,  form  for  common-law  States. .' 412  400 

on  check  excusing  omission  of  notice  of  non-pay- 
ment because  drawer  had  no  funds 413  400 

the  same,  because  of  insolvency  of  drawee 414  401 

against  drawer  of  check  who  stopped  payment 415  401 

against  drawer  and  indorser  of  check 416  401 

against  bank   by  depositor  for  refusal  to  pay 

check 417  402 
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the  same,  where  check  was  drawn  against  deposit 

by  agent  in  his  own  name 418  403 

against  bank,  drawee,  for  damages  for  refusal  to 

pay  check 419  404 

against  bank  on  certified  check 420  406 

on  certificate  of  deposit 421  406 

the  same,  by  survivor  of  joint  payees *  421a  407 

against  guarantor  of  payment  of  note 493  505 

on  letter  of  credit  available  by  drafts 422  409 

on  note  payable  conditionally 566  598 

on  note  payable  in  chattels 567  599 

on  accepted  order  for  payment  of  money 568  600 

against  bank  for  neglecting  to  present  note 707  769 

the  same,  for  delay  in  presenting  check 708  770 

for  conversion  of  promissory  note 1080  1175 

against  bank  which  collected  check  on  forged  in- 
dorsement   1125  1216 

against  borrower  of  note  for  conversion 1101  1192 

for  fraud  and  deceit,  in  procuring  discount  of  note  1192  1305 

the  same,  in  procuring  money  on  worthless  check .  1193  1306 

the  same,  in  procuring  surrender  of  note 1198  1310 

to  restrain  negotiation  of  bill  or  note 1624  2015 

defense  of  payment  by  giving  negotiable  instru- 
ment to  plaintiff 1889-1894  2288-2291 

for  answers  in  actions  on  bills,  notes  and  checks, 
see  Answers,  under  Bills,  Notes  and 
Checks. 

BILLS  OF  EXCHANGE 

See  Bills,  Notes  and  Checks. 

BILLS  OF  LADING 

actions  against  common  carriers  on,  see  Carriers. 

BINDING  SLIP 

complaint  on 521  538 

BLASTING  • 

injuries  from  negligence  in  conducting 892  962 

complaint  in  trespass  for 1063  1155 

personal  injury  on  highway  from 1064  1156 

BOARD  AND  LODGING 

complaint  for  board  and  lodging 285  286 

defense  of  lien  for,  in  replevin .. ................    2264  2544 
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alleging  in  complaint •■••■•  .973-984  1056-1068 

BODY 

for  wrongful  refusal  to  give  possession  of 1295  1431 

BONDS 

complaints  in  actions  upon  bonds 423-444 

complaints  "on  official  bonds 447-469 

complaint  on  bond  for  payment  of  money  only; 

common  form  on  the  penal  sum 434  423 

on  sum  named  in  condition 435  424 

pleading  according  to  legal  effect 436  424 

pleading  by  copy 437  425 

against  mortgagor,  after  foreclosure  of  mortgage.  .  438  425 

on  negotiable  bond 439  426 

on  railroad  bond  requiring  certification  by  trustee  440  427 

on  municipal  bond  issued  in  aid  of  railroad 441  428 

on  coupon 442  432 

on  coupon  of  bond  issued  by  town  in  aid  of  railroad  443  433 
on  bond  other  than  for  payment  of  money,  set- 
ting forth  copy 444  436 

another  form,  setting  forth  substance  of  condition  445  436 

on  bond  for  rent  against  principal  and  sureties ....  446  436 

on  fidelity  bond 447  438 

on  bond  for  faithful  accounting  of  an  agent 448  439 

on  bond  to  procure  stay  of  proceedings,  for  re- 
formation of  mistake  in  it  and  for  judgment 

on  it  as  reformed 449  441 

on  bond  to  discharge  vessel  from  attachment 474  480 

on  arbitration  bond  for  refusal  to  comply  with 

award 450  443, 

the  same,  for  revoking  arbitrator's  powers 451  445 

on  administration  bond,  after  accounting 452  447 

the  same,  when  prior  accounting  is  excused 453  449 

against  surety  on  administration  bond  after  letters 

revoked .# 454  451 

against  original  surety  after  substitution  of  new 

bond  under  Code  Civ.  Pro.,  §  812 455  457 

by  successor  representative  against  sureties  on 

bond  of  predecessor,  deceased 456  457 

on  bond  of  trustee  in  bankruptcy 457  458 

complaint  by  receiver  on  bond  given  by  his  pred- 
ecessor   ..;,.; i  .  458  459  • 
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by  trustee  in  bankruptcy  against  surety  on  bond 

of  assignee  for  benefit  of  creditors 459  462 

assignment  of  breach  of  bond  of  county  treasurer . .       460  464 

assignment  of  breach  of  sheriff's  bond  in  neglect 

to  levy 461  464 

the  same,  for  neglect  to  sell  after  levy 462  465 

the  same,  for  neglect  to  return 463      ,        466 

allegation   of  judgment  for  damages  and   costs 

against  sheriff 464  466 

by  later  or  second  surety  against  prior  surety  for 

default  of  principal  during  term  of  the  earlier 

bond 465  466 

on  indemnity  bond  to  retiring  partner 634  683 

for  conversion  of  bond  by  agent 1104  1195 

on  bond  to  discharge  mechanic's  lien 1375  1548 

to  foreclose  lien  for  breach  of  bond  for  support.  . .     1523  1812 

by  trustee  for  bondholders,  to  foreclose  mortgage 

securing  bond  issue * •. . . .     1525  1816 

answer  that  bond  was  on  a  condition  which  has 

been  satisfied 2056  2404 

defense  of  want  of  consideration  for  bond 2057  2405 

the  same,  bond  given  to  stay  void  court  order. . . .     2058  2405 

failure  of  consideration 2059  2405 

the  same,  corporate  bond  issued  in  contravention 

of  charter 2060  2406 

that  liability  on  was  due  to  conspiracy  against 

surety '. 2061  2408 

See  Undertakings. 

BORROWER 
See  Bailment. 

BOWLING  ALLEY 

complaint  against,  as  nuisance 997  1090 

BOYCOTT 

complaint  to  enjoin 1640  2048 

BRAKE 

allegation  of  defective  brake  on  railroad  car 829  903 

BREACH  OF  CONTRACT 

necessity  of  alleging  defendant's ■..  18 

BREACH  OF  PROMISE 

of  marriage,  see  Promise  of  Marriage. 
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complaint  against,  as  nuisance 992  1083 

BRIDGES 

for  injuries  resulting  from  negligence  at,  see  Neg- 
ligence (subdivisions  under  Railroads  and 
Municipal  Corporations). 

BROKERS 

complaint  by  stockbroker  for  advances 128  131 

•  the  same,  on  "short"  sales 129  131 

by  cotton  brokers  for  advances 130  132 

by  broker  after  arbitration  under  rules  of  exchange  131  133 

against  note  broker  for  proceeds  of  discount 149  154 

for  services  in  making  sale 252  261 

for  services  of  insurance  broker 264  270 

against  stockbroker  for  failure  to  fill  order 623  672 

the  same,  for  violation  of  orders 624  673 

against  stockbroker  for  negligence  in  operating 

"straddle" ♦ 943  1029 

against  stockbroker  for  conversion  of  securities. . .  1118  1208 

the  same,  another  form 1119  1210 

;      for   interpleader   against   two   brokers,    claiming 

under  different  employment 1649  2070 

See  Real  Estate  Bhokees,  Stockbrokers. 

BUCKET  SHOP 

complaint  to  recover  money  lost  in  "bucket  shop" 

transaction 203  211 

BUILDER 

complaint  against  builder  for  not  completing  work; 

special  damages 626  674 

the  same,  for  not  properly  finishing  building 627  676 

by  sub-contractor  for  principal's  failure  to  com- 
plete preparatory  work 628  676 

See  Building  Contract. 

BUILDING 

on  grantee's  covenant  to  erect 593  632 

injuries  to  employee  from  fall  of 904  978 

the  same,  fall  of  part  of .  . 907  981 

BUILDING  CONTRACT 

by  builder,  contract  fully  performed 294  290 

the  same,  another  form,  with  claim  for  extra  work      295  291 
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the  same,  contract  performed  except  as  subse- 
quently modified 296  292 

the  same,  showing  excuse  for  non-performance. . .  297  295 

the"  same,  another  form 298  296 

the  same,  allegation  of  unreasonable  refusal  of 

certificate  by  architect 299  296 

the  same,  showing  waiver  of  condition 300  297 

-  the  same,  allegation  of  substantial  performance.  . .  302  298 

the  same,  for  extra  work  and  materials  furnished  303  299 

against  sureties  on;  for  owner's  default  in  payment  503  518 

the  same,  contractor's  default  in  performance. . . .  504    ,  519 
See  Builder. 

BUILDING  LOAN  ASSOCIATION 

to  foreclose  mortgage  to 1519  1804 

BULK  SALE 

by  general  creditor,  to  set  aside 1499  1775 

BURGLARY 

insurance  against,  see  Insurance. 

BUYER 

actions  against,  see  Sales,  Vendor  and  Purchaser. 

CANCELLATION  OF  INSTRUMENT 

See  Fraud,   Mistake,  Taxes,  Rescission,  Re- 
demption. 
complaint  by  executors  to  avoid  bond  against  pub-         -.,...;- 

lie  policy 1597  1972 

by  devisee  to  set  aside  sheriff's  deed 1611  1993 

to  cancel  forged  instrument-.' 1614  1997 

the  same,  for  duress , 1615  1998 

the  same,  for  usury 1616  2000 

the  same,  for  maker's  infancy  or  incompetency. .  1613  1995 

the  same,  to  cancel  tax  lease. 1608  1989 

by  heir  at  law  to  cancel  deed  of  ancestor 1612  1994 

CAPACITY  TO  SUE 
See  Demurrer. 

CARGO 

See  Vessels,  etc. 

CARMACK  AMENDMENT 

to  Interstate  Commerce  Act,  for  actions  under  ^ 
see  Carriers. 
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complaints  against  carriers  for  unliquidated  dam- 
ages   777-800 

complaint  f 6r  freight  against  consignor 287  286 

for  freight  against  consignee 288  287 

for  demurrage,  by  shipowner 489  499 

the  same,  by  railroad 490  500 

of  Passengers  and  Baggage 

allegations  of  defendant's  capacity;  of  plaintiff's 

becoming  passenger;  of  delivery  of  baggage. .       718  777 

against  railroad  company,  for  loss  of  passenger's 

baggage 719  778 

the  same,  for  goods  contained  in  trunk 720  779 

the  same,  for  loss  of  personal  effects  retained  in 

passenger's  custody 721  779 

against  sleeping  car  company,  for  loss  of  personal 

effects 722  780 

against  baggage  transfer  company,  for  non-delivery      723  781 

against  railroad  company,  for  ejection  of  passenger      724  782 

the  same,  for  failure  to  protect  passenger 725  783 

against  steamship  company,  for  injury  to  pas- 
senger        726  784 

the  same,  for  loss  of  property  from  stateroom ....       727  785 

of  Freight 

allegation  of  defendant's  capacity  as  common  car- 
rier        728  786 

allegations  of  defendant's  being  engaged  in  inter- 
state commerce,  delivery  of  goods,  and  pre- 
sentation of  claim 729  786 

allegation  of  defendant's  liability  for  act  of  con- 
necting carrier  under  Interstate  Commerce 
Act 730  787 

for  loss  of  goods;  by  consignor,  owner,  against  ini- 
tial carrier,  on  interestate  shipment 731  788 

allegation  of  delivery  in  violation  of  terms  of  bill 

of  lading 732   •  789 

refusal  to  obey  directions  for  stoppage  in  transitu. .      733  790 

for  delay  in  delivery,  with  special  damage 734  791 

the  same,  property  of  perishable  nature 735  792 

the  same,  shipment  in  refrigerator  car,  and  failure 

to  preserve 736  793 

allegation  of  injury  to  goods  after  arrival  at  des- 
tination       737  794 
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against  carriers  by  water  for  disregarding  notice  to 

keep  goods  dry ■. 738  795 

the  same,  for  loss  of  freight 739  796 

the  same,  allegation  of  loss  in  unloading  and  de- 
livery        740  797 

for  delivering  dangerous  material  to  carrier  with- 
out disclosing  its  character 949  1028 

.       against  railroad  company,  for  refusal  to  furnish 

cars •    741  797 

the  same,  for  refusal  to  receive  goods  for  trans- 
portation        742  798 

against  common  or  private  carrier,  on  a  special 

contract,  for  'loss  of  goods 743  799 

miscellaneous 

against  carrier  for  conversion 1121  1213 

the  same,  after  reshipment  to  consignor 1122  1213 

against  carrier  for  ejection  of  passenger 1214  1327 

the  same,  against  carrier  for  forcible  ejection  of 

trespasser 1215  1329 

the  same,  against  carrier  for  unlawful  treatment 

of  trespasser,  one  stealing  a  ride 1216  1329 

counterclaim  against  carriers  for  negligence 1982  2354 

answers  in  actions  against  carriers,  see  Answers, 
under    subdivision    Agents,    Bailees    and 
Carriers. 
answer    justifying    removal    from    car    for   non- 
payment of  fare 2283  2558 

CAUSE  OF  ACTION 

separate  statement  in  complaint 2  4 

CEMETERIES 

complaint  to  foreclose  lien  on  tombstone 1388  1566 

CERTIFICATE  OF  DEPOSIT 

complaint  on  certificate  of  deposit 4£1  406 

the  same,  by  survivor  of  joint  payees 422  407 


CERTIFIED  CHECK 

complaint  against  bank  on  certified  check .......       420 


406 


CHAMPERTY 

defense  of 1823     2246 

another  form *....-  2218     2518 
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complaints  in  actions  on  charter  parties 496-503 

by  ship  owner  against  charterer  for  freight 484  496 

the  same,  annexing  copy 485  497 

against  assignee  of  cargo 486  497 

for  not  loading 487  498 

for  injuries  to  vessel  caused  by  violation  of  agree- 
ment   488  498 

for  demurrage 489  499. 

the  same,  by  railroad 490  500 

for  damages  for  unreasonable  detention  of  vessel 

in  unloading 491  502 

by  charter  against  owner  for  abandoning  voyage . .  492  502 

CHATTELS  (see  Replevin) 

complaint  in  action  for  hire 208  217 

on  note  payable  in 567  599 

for  injuring  borrowed 961  1041 

to  foreclose  liens  on  chattels 1826-1835 

CHATTEL  MORTGAGE 

to  recover  deficiency  after  sale  under 120  123 

complaint  against  purchaser  of  mortgaged  chattels 

for  conversion 1131  1222 

by  mortgagee  of  chattels  against  sheriff 1143       -     1245 

in  replevin  by  mortgagee  against  sheriff  holding 

under  execution ,     1168  1271 

for  specific  performance  of  agreement  to  give 1452  1681 

to  foreclose  chattel  mortgage 1526  1826 

seeking  redemption  and  other  equitable  relief.'. . .     1541  1852 

by  creditor  to  avoid  mortgage,  see  Cheditoes' 

Suits. 

CHECK 

complaints  on  checks 397—406 

for  procuring  money  on  worthless 1193            1306 

by  one  who  has  paid  a  raised  check 125              127 

against  bank  for  delay  in  presenting 708             770 

against  bank  for  damages  for  refusal  to  pay 419             404 

by  bank  sued  for  deposit,  alleging  plaintiff's  neg- 
ligence in  issuing  checks  thereon 1938           2323 

See  Bills,  Notes  and  Checks. 

CHILD 

injuries  to,  see  Infants. 
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jurisdictional    allegations    in    cases    of    citizens, 

aliens,  etc 83_86 

when  plaintiff  sues  as  assignee 28  41 

complaint  between  citizens  in  Federal  court 82  83 

the  same,  in  equity 83  84 

by  alien  against  citizen  in  Federal  court 84  85 

the  same,  in  equity 85  86 

CITIES 

complaint  by  or  against,  in  New  York 54  63 

See  Municipal  Corporations. 

CIVIL  DAMAGE 

complaint  under  Civil  Damage  Act 1420  1625 

CIVIL  RIGHTS 

injuries  to,  see  Personal  Rights. 

complaint  for  denial  of ,  in  place  of  public  resort .. .     1403  1596 

to  enjoin  use  of  plaintiff's  name  or  portrait  for 

advertising  purposes 1429  1642 

CIVIL  SERVICE 

complaint  by  taxpayer  to  restrain  violation  of  Civil 

Service  Law 1396-1397  1579-1582 

against  officer  for  refusing  preference  to  veteran . .     1434  1651 

the  same,  for  wrongful  reduction  of  his  compensa- 
tion      1435  1652 

CLAIM  AND  DELIVERY 
See  Replevin. 

CLOUD  ON  TITLE 

complaint  by  judgment  creditor  to  remove 1486  1744 

seeking  surrender  and  cancellation  of  tax  deed ....  1607  1987 » 

the  same,  tax  lease 1608  1989 

to  vacate  illegal  assessment 1609  1990 

to  cancel  tax 1610  1992 

by  devisee  to  set  aside  sheriff's  deed 1611  1993 

by  heir  at  law  to  cancel  deed 1612  1994 

to  cancel  deed  made  during  infancy  or  incom- 
petency   1613  1995 

to  cancel  forged  mortgage 1614  1997 

the  same,  for  duress 1615  1998 

the  same,  for  usury 1616  2001 

the  same,  to  prevent  threatened  cloud 1617  2003 

the  same,  to  prevent  giving  of  tax  lease 1618  2004 
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to  enjoin  lease  on  assessment  sale 1619  2006 

answer  in  action  to  remove  cloud  on  title;  denial 

of  plaintiff's  possession 2381  2626 

CLUBS 

complaint  in  action  by,  in  name  of  officer 39  49 

to  enforce  liability  of  directors  of  membership  cor- 
poration      1327  1479 

COAL  HOLE 

for  injuries  from  defective  or  unguarded,  see  Neg- 
ligence, subdivision  Obstructions  and  De- 
fects on  Sidewalks  caused  by  Private  Indi- 
viduals; Nuisance. 

CODE  OF  CIVIL  PROCEDURE 

sections  cited;  see  separate  Table  or  Code  Refer- 
ences, following  this  Index. 

COLD  STORAGE 
See  Storage. 

COLLATERAL  AGREEMENT 

alleging,  omitted  from  writing 304  300 

COLLATERAL  SECURITY 

defense  of  failure  to  tender 2004  2367 

defense  of  refusal  to  surrender 2040  2395 

COLLECTION 

complaint  against  guarantor  of 500  514 

COLLISION 

injury  from,  see  Railroads. 

COMBINATIONS 

complaint  by  Attorney-General  against  corpora- 
tion for  joining  unlawful  combination 1309  1446 

COMMERCIAL  AGENCY 

for  fraud  and  deceit  by  means  of  representations 

through 1171  1279 

COMMISSIONS 

action  for,  see  Brokers,  Real  Estate  Brokers, 
Services. 

COMMITTEE  OF  INCOMPETENT 
See  Insane  Persons. 
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COMMON  CARRIERS 
See  Carriers. 

COMMON   INFORMER                                                              Form  No.  Page 

complaint  by 22               37 

COMMON  LAW 

of  foreign  jurisdiction,  alleging 1301            1438 

the  same,  another  form 1302            1438 

presumption  as  to  existence  of 1433 

COMPETITION 

on  express  promise  to  pay  for  refraining  from 322             320 

to  restrain  seller  of  good-will  from * .  1632            2029 

to  restrain  unfair. 1634-1636  2035-2039 

COMPLAINT 

formal  .parts 1-7 

common  form 1                 2 

setting  forth  several  causes  of  actio* 2                 4 

reference  to  other  cause  of  action 3                 5 

stating  reason  for  making  party  defendant  instead 

,    of  co-plaintiff 5                 7 

form  and  effect  of  amended 17                15 

by  party  suing  on  behalf  of  himself  and  others ....  19               34 

the  same,  another  form 20               36 

against  defendant  as  representative  of  class 21               37 

by  common  informer 22               37 

in  Federal  court  alleging  citizenship,  etc 82               83. 

the  same,  in  equity 83               84 

by  alien  against  citizen  in  Federal  court ..." 84               85 

the  same,  in  equity 85               86 

supplemental  complaint  by  claimant  ordered  to 

interplead  as  plaintiff 1653-1654  2074-2075 

COMPOSITION 

defense  of  composition  agreement 1910            2299 

COMPOUNDING  FELONY 

defense  that  instrument  was  given  to  compound 

felony 1859            2266 

COMPROMISE 

complaint  on  agreement  to  pay  money  upon  with- 
drawal of  suit 307             304 

on  promise  to  pay  money  for  withdrawing  opposi- 
tion to  probate 308             305 
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on  promise  to  forbear  to  sue 309             306 

defense  of  compromise 1909           2298 

CONDEMNATION  PROCEEDINGS 

complaint  on  an  award  in 433             421 

the  same,  another  form , 1415            1615 

CONDITIONS  CONCURRENT 

alleging  willingness  and  offer  to  perform 18 

method  of  allegation 19 

CONDITIONS  PRECEDENT 

necessity  of  alleging  performance 18 

how  performance  of  alleged 20 

waiver  of  performance,  see  Waiveb. 

CONDITIONS  SUBSEQUENT 

necessity  of  alleging  in  conmlaint 17,  21 

ejectment  for  breach  of,  in  deed 1046            1139 

CONDITIONAL  SALE 

by  seller  against  buyer,  for  conversion. 11-27            1218 

the  same,  against  transferee  of  buyer 1128            1219 

by  seller  against  buyer,  for  replevin 1156            1260 

the  same,  by  seller  against  transferee  of  buyer.  .. .  1157            1260 
the  same,  by  buyer  against  seller  who  has  retaken 

chattel . 1158            1261 

the  same,  by  buyer  to  recover  consideration  paid, 

after  retaking  of  chattel 1430            1643 

defense  to  note,  after  retaking  of  goods 2032           2389 

defense  of  failure  to  file 2249           2536 

recoupment  for  breach  of  warranty,  in  action  of 

replevin 2273            2550 

CONFESSION  OF  JUDGMENT 

to  set  aside  fraudulent 1474            1722 

CONSIDERATION 

necessary  to  be  shown 17 

how  alleged 21,  510 

on  non-negotiable  note 328 

on  negotiable  instrument 332 

complaint  to  recover  unpaid 313              309 

the  same,  another  form 314              309 

defense  of  want  of 1911            2299 
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complaint    against    consignee    converting    goods 

shipped  by  mistake 1115  1205 

CONSISTENCY 

of  defenses 2171 

CONSOLIDATED  CORPORATION 

action  against 48  59 

CONSPIRACY 

complaints  in  actions  for  conspiracy 1418-1424 

allegation  "of  formation  of,  and  acts  thereunder. . .  1287            1418 
complaint  for  conspiring  to  injure  plaintiff's  busi- 
ness   1288            1419 

complaint  for  conspiring  to  obtain  goods  by  fraud  1289            1422 

by  surety,  that  his  liability  was  due  to 2061            2408 

CONSTRUCTIVE  FRAUD 

complaints  for  relief  against  transactions  on  the 

ground  of 1943-1957 

See  also,  Fraud,  Mistake,  Rescission,  Trusts. 

CONSULS 

jurisdictional  allegations  in  cases  of  citizens,  aliens, 

etc 83-86 

defense  that  defendant  is  foreign  consul  or  vice- 
consul  1747  2194 

CONTINUANCE 

a  rule  of  pleading 22 

CONTINUER 

of  nuisance,  action  against 989  1081 

allegation  of  notice  and  demand 1030  1122 

CONTRACTOR 

against,  on  agreement  to  indemnify  against  his 

negligence 637  688 

by  sub-contractor,  for  delay  in  completing  pre- 
liminary work 628  676 

for  injuries  caused  by  operations  on  highways,  see 
Negligence,  subdivision  Obstructions  and 
Defects  in  Highways  caused  by  Private  In- 
dividuals. 

by  contractor  sued  as  a"  joint  tort  feasor,  to  re- 
cover over  against  sub-contractor 969  1051 

by  or  against,  with  reference  to  mechanics'  liens, 
see  Mechanics'  Liens. 
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general  principles  of  pleading  in  actions  on 

alleging  whether  oral  or  written 

incorporating  by  annexing  copy 4 

additional  agreement  not  included  in  written  agree- 
ment         304 

alleging  request  by  defendant 

alleging  subsequent  modification  of 296 

alleging  facts  excusing  performance 

alleging  waiver  of  provision  of 300 

complaints  in  actions  for  money  lent,  paid  and  re- 
ceived   

complaints  in  actions  for  services  and  materials 
furnished 

complaints  in  actions  on  express  promises  to  pay 
money  upon  various  considerations .    ....... 

complaints  on  non-negotiable  notes  and  orders.  .  . 

complaints  in  actions  on  accounts 

complaints  in  actions  for  breach  of  covenants .... 

complaints  in  actions  for  breach  of  contract  of  em- 
ployment  

complaints  on  contracts  of  indemnity 

complaints  for  breach  of  promise  to  marry 

complaints  in  actions  on  contracts  of  sale 

complaints  in  actions  for  breach  of  warranty 

complaints- in  actions  for  breach  of  contracts  for 
sale  of  real  estate 

complaints  in  actions  against  agents,  bailees,  car- 
riers, innkeepers,  pledgees,  telegraph  com- 
panies and  warehousemen,  for  unliquidated 
damages 

complaint  by  equitable  assignee  on  accepted  order        30 

for  advances  for  unperformed  services 170 

for  repayment  of  money  paid  on  contract  for  pur- 
chase of  lands;  failure  to  tender  deed 171 

the  same,  defective  title 172 

to  recover  deposit  on  purchase  of  lands  induced  by 

fraud 173 

against  transferee  of  lands  who  agreed  to  sell  and 

pay  proceeds  to  plaintiff 174 

for  newspaper  advertising 268 

for  services  of  advertising  agent 269 

for  work  and  materials  incidentally  furnished 239 


Page 

17 

•  17 

6 

300 
245 
292 
295-296 
296 

118-212 

242-300 

301-325 
328-331 
412-416 
621-654 

655-677 
678-688 
690-692 
693-722 
724-752 

753-761 


762-827 

42 

173 

175 
177 

178 

179 
271 
272 
252 
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the  same,  on  an  account 240  253 

for  procuring  and  imparting  information  on  request  282  283 

for  extra  work  in  course  of  employment 242  251 

on  special  contract  for  services  completely  ful- 
filled   „ 235  '248 

the  same,  fulfilled  by  assignee 236  250 

on  building  contract,  see  Building  Contract. 
on  agreement  to  pay  money  upon  withdrawal  of 

suit 307  304 

on  promise  to  pay  money  for  withdrawing  oppo- 
sition to  probate 308  305 

on  promise  to  forbear  to  sue 309  306 

on  promise  to  renew  contract 1291  1426 

upon  promise  to  third  person  to  pay  money  to 

plaintiff 310  307 

on  agreement  to  pay  for  surrender  of  lease 312  308 

for  unpaid  consideration  of  conveyance 313  309 

for  part  consideration  for  general  release,  thereto- 
fore delivered 314  309 

on  express  promise  in  consideration  of  precedent 

debt 315  310 

on  debt  outlawed  or  discharged  and  revived  by 

new  promise 316  310 

on  moral  obligation,  after  compromise  with  credi- 
tors   317  312 

on  royalty  agreement 318  314 

on  promise  to  pay  share  of  profit  for  assignment  of 

patent 319  315 

on  stipulation  to  refund  the  money  deposited  to 

stay  execution 320  316 

on  agreement  to  pay  drafts  by  employee  for  ex- 
penses   321  319 

on  agreement  in  consideration  of  plaintiff's  not 

competing  in  business 322  320 

upon  ante-nuptial  settlement ,. 323  321 

uppn  separation  agreement 324  322 

the  same,  after  husband's  death 325  323 

against  putative  father  for  support  of  child 326  324 

On  non»-negotiable  note 327  328 

the  same,  another  form 328  329 

the  same,  instrument  showing  consideration 329  330 

the  same,  instrument  containing  stipulation 330  330 
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on  note  for  voluntary  subscription  conditional  on 

securing  certain  amount 347  346 

on  promise  to  accept  bill 387  379 

on  guaranty  of  dividends  on  stock 501  515 

sUgainst  sureties  on  contract  ^or  work  and  serv- 
ices    503-504      518-519 

on  guaranty  of  payment  for  goods  sold 505  520 

on  agreement  to  insure 522  539 

on  note  payable  conditionally 566  598 

on  note  payable  in  chattels .  .  .  .  : 567  599 

on  accepted  order  for  payment  of  money   568  600 

on  subscription  to  expenses  of  public  enterprise . . .  572  607 

against  landlord  for  breach  of  agreement  to  com- 
plete demised  premises 608  652 

against  engineer  for  breach  of  contract  to  run  en- 
gine, with  damages  for  negligent  use 616  663 

by  apprentice  against  master  for  breach  of  agree- 
ment   617  667 

by  master  against  father  of  apprentice  for  breach 

of  contract 618  667 

for  breach  of  contract  to  manufacture  goods 619  668 

for  goods  made  at  defendant's  request  and  not  ac- 
cepted   621  670 

the  same,  on  promise  to  manufacture  out  of  plain- 
tiff's goods 620  669 

against  agent  for  breach  of  instructions  in  selling 

goods 621  671 

against  stockbroker  for  failure  to  fill  orders 623  672 

the  same,  for  violation  of  instructions 624  673 

against  printer  for  breach  of  agreement  and  injury 

to  plates 625  673 

against  builder  for  not  completing  work;  special 

damages 626  674 

the  same,  for  not  properly  finishing  building 627  676 

by  sub-contractor  for  principal's  failure  to  com- 
plete preparatory  work 628  676 

on  agreement  of  indemnity  against  loss 630  680 

against  seller  of  good-will  for  breach  of  agreement 

not  to  compete 654  707 

against  seller  of  "privilege"  or  "option" .-  663  719 

against  buyer  under  broker's  contract,  buyer  to 

furnish  cable  credit 664  720 
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for  breach  of  contract  to  redeliver  goods  or  pay  for 

them  in  reasonable  time 667  723 

for   complaints    in    actions   to    avoid    contracts 
for    fraud,    see    Fratjd,    for    mistake,    see 
Mistake. 
for  complaints  for  reformation  of  contracts,  see 

Reformation. 
to  restrain  violation  of  agreement  not  to  bring  ac- 
tions at  law   1625  2016 

to  restrain  actions  on  maturing  installments  pend- 
ing decision  of  appeal 1626  2020 

to  restrain  former  employee  from  violation  of  con- 
dition of  service 1627-1631  2022-2029 

defense  of  statute  of  limitations  in  action  on 1798  2231 

defense  of  limitation  in  contract  sued  on 1811  2239 

defense  of  waiver  of  provision  of 1818  2243 

denial  and  invalidity  of  contract  sued  on 2253-2278 

denial  of  signature  upon 1837  2255 

defense  of  invalidity  of  foreign  contract 1848  2260 

defense  that  contract  was  cover  for  wager 1846  2259 

defense  that  debt  was  for  money  lost  at  play 1847  2260 

defense  that  instrument  was  given  to  compound 

felony 1859  2266 

defense  that  instrument  was  given  as  security  for 

liquors  sold  on  credit 1849  2261 

defenses  of  payment  performance  or  discharge  of 

contract 2279-2313 

that  contract  is  void  under  statute  of  frauds 2269-2274 

that  contract  was  entire  and  plaintiff  has  not  per- 
formed      1960  2341 

answers  containing  defenses  in  various  actions  on 

contract 2314-2445 

answers  in  various  actions  for  unliquidated  dam- 
ages for  breach  of  contract 2450-2467 

See,  also,  Specific  Performance,  Reformation, 
Cancellation,  Rescission,  Public  Policy. 

CONTRIBUTION 

complaint  by  surety,  action  at  law  against  co- 
sureties for  contribution 136  139 

by  joint  maker,  who  has  paid  note  against  the 

other  maker,  for  contribution 137  140 
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by  corporate  trustee  sued  for  failure  to  file  report, 

against  cotrustee  for  contribution 139  143 

for  repairs  upon  party  wall 141  147 

CONTRIBUTORY  NEGLIGENCE 

answer  alleging  plaintiff's 2189  2500 

CONVERSION 

note  on  measure  of  damages  in 1237-1241 

complaints  in  action  for  conversion 1169-1241 

against  bailees  for  refusal  or  neglect  to  return  goods, 

see  Bailment. 
where  defendant  wrongfully  takes  possession 
complaint,  common  form  for  taking  from  plaintiff's 

possession  and  converting 1077            1171 

joint  conversion  by  several  defendants 1078            1174 

the  same,  conversion  of  money 1079            1174 

the  same,  conversion  of  promissory  note.  .• 1080            1175 

the  same,  for  conversion  of  timber 1081            1177 

the  same,  for  conversion  of  earth,  or  ores 1082            1177 

by  assignee  after  conversion 1083            1178 

by  executor,  etc.,  for  conversion  in  decedent's  life- 
time   1084            1179 

the  same,  after  plaintiff's  appointment 1085            1180 

by  plaintiff  having  lien  which  gives  right  to  posses- 
sion   1086            1181 

against  tenant  for  value  of  fixtures  removed 1087            1181 

by  factor  for  conversion  of  goods  in  his  possession  1088            1182 

against  sheriff 1089            1182 

against  purchaser  with  notice 1090            1183 

where  defendant  rightfully  obtains  possession, 
but  wrongfully  withholds  or  disposes  of  the 
property. 

general  form,  plaintiff  the  owner 1091            1184 

by  plaintiff  an  assignee  before  demand 1092           1185 

by  part  owner 1093            1186 

against  part  owner 1094            1187 

against  one  having  possession  of  goods  wrongfully 

taken  by  another 1095            1188 

against  assignee  for  creditors  of  a  fraudulent  buyer  1096           1188 

for  conversion  of  sand 1097           1189 

for  conversion  of  money 1098           1190 

for  conversion  by  custodian 1099            1191 
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against  borrower 1100  1191 

against  borrower  of  note  for  use  as  collateral 1101  1192 

against  one  obtaining  plaintiff's  property  in  order 

to  return  it 1102  1193 

goods  obtained  by  fraudulent  representations 1103  1194 

against  agent  to  sell 1104  1195 

against  one  procuring  discount  of  note  and  con- 
verting proceeds 1105  1196 

by  pledger  against  pledgee;  after  payment  of  loan  1106  1197 

the  same,  after  tender  of  amount  due 1107  1198 

the  same,  after  unauthorized  sale 1108  1199 

the  same,  after  refusal  to  sell  on  request 1109  1200 

the  same,  where  pledge  was  an  assignment  on  its 

face 1110  1200 

goods  sent  for  examination  only 1111  1201 

against  factor  or  agent  who  refuses  to  remit  pro- 
ceeds of  sale 1112  1202 

against  agent,  to  sell  or  return. 1113  1203 

the  same,  to  purchase  or  return 1114  1205 

against  consignee  converting  goods  shipped  by 

mistake 1115  1205 

against  agent  who  sold  without  authority 1116  1206 

against  purchasing  agent  for  converting  advances . .  1117  1207 

against  stockbroker  for  conversion  of  securities .. .  1118  1208 

the  same,  another  form 1119  1210 

against  warehouseman,  by  assignee  of  certificate. .  1120  1212 

against  common  carrier 1121  1213 

the  same,  after  reshipment  to  consignor 1122  1213 

against  private  expressman  or  truckman,  for  de- 
livering to  wrong  person 1123  1215 

against  bank  paying  unauthorized  checks 1124  1215 

the  same,  collecting  checks  on  unauthorized  or 

forged  indorsement 1125  1216 

the  same,  conversion  of  deposit  in  trust 1126  1217 

conditional  sale  agreement,  by  seller  against  buyer  1127  1218 

the  same,  against  transferee 1128  1219 

by  lessor  against  lessee  of  chattels,  after  expiration 

of  term 1129  1221 

the  same,  after  breach  of  condition 1130  1221 

against  purchaser  of  mortgaged  chattels,  after 

conversion  by  mortgagor .1131  1222 

against  sheriff  after  vacating  of  writ 1132  1224 
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against   attorney   converting   funds   collected  or 

received 1133  1225 

by  seller  to  an  insolvent  buyer,  against  transferee    1134  1226 

of  goods  where  plaintiff  has  lien  under  foreign  law    1135  1230 

by  corporation  against  former  officers 1136  1231 

by  municipality  against  one  wrongfully  obtaining 

public  moneys 1137  1231 

against  corporation  which  has  exacted  usury 1138  1233 

answers  in  actions  of  conversion,  see  Answers, 
under  subhead  Conversion. 

CONVEYANCE 

complaint  to  recover  unpaid  consideration  for. . . .       313  309 

CONVICT 

complaint  by  committee  of  life 89  90 

CO-OPERATIVE  FIRE  INSURANCE  COMPANY 

complaint  on  policy  of 524  544 

CO-RESPONDENT 

answer  by,  in  action  for  divorce 2341  2601 

CORPORATION 

naming  as  party 

complaints  affecting  stockholders 

complaints  on  subscription  to  corporate  stock. . . . 

complaint  by  or  against,  at  common  law 

allegation  of  corporate  capacity 

complaint  by  or  against  domestic,  under  New  York 

Code 

by  or  against  foreign,  under  New  York  Code 

where  name  has  been  changed 

against  consolidated  corporation 

against  reorganized  corporation 

against  board  or  other  body  made  a  corporation  by 

statute 

alleging  objects,  to  show  corporate  power 

alleging  grant  of  special  powers 

allegation  by  foreign,  of  right  to  sue 46-47 

complaint  by  receiver  of  corporation  appointed  in 

sequestration  proceedings 105  103 

by  temporary  receiver  appointed  in  proceedings 

for  voluntary  dissolution  of  corporation 106  105 


32,  53-64 
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by  foreign  receiver  of  foreign  corporation  to  reach 

assets HO  108 

by  ancillary  receiver  of  foreign  corporation Ill  109 

in  stockholder's  action  where  directors  are  impli- 
cated or  will  not  sue 112  109 

the  same,  in  Federal  court 1 12a  112 

by  corporate  director  sued  for  failure  to  file  report, 

against  co-director  for  contribution 139  143 

against  corporation  for  services  of  officer 283  284 

on  note  by  corporation  against  corporation 344  343 

on  negotiable  bond 439  426 

the  same,  upon  a  bond  requiring  certification  by 

trustee 440  427 

on  guaranty  of  dividends  on  stock 501  515 

on  subscription  to  corporate  stock  made  in  cer- 
tificate of  incorporation 569  602 

the  same,  by  agreement  prior  to  incorporation. .  .       570  603 

the  same,  by  subscription  subsequent  to  incorpora- 
tion        571  605 

on  breach  of  its  agreement  to  repurchase  its  stock 

from  subscriber 1292  1427 

by  corporation  against  its  officer,  for  negligence . . .       944  1022 

by  corporation  against  officer  for  conversion 1136  1231 

against  corporate  officer  who  falsely  states  con- 
dition; for  fraud  and  deceit 1186  1293 

the  same,  against  corporate  officers  for  issue  of 

false  prospectus  or  advertisement 1187  1296 

complaint  against  bank  directors  for  false  state- 
ments inducing  deposit 1194-1196  1307-1309 

complaints  in  various  actions  affecting  corpora- 
tions   1440-1450 

complaint    in    action    by    attorney-general    for 

dissolution  for  insolvency 1305  1440 

the  same,  for  non-user 1306  1443 

the  same,  against  banking  or  insurance  company 

for  violation  of  law 1307  1443 

by  creditor  or  stockholder  after  omission  of  at- 
torney-general to  sue 1308  1445 

by  attorney-general  against  corporation  for  join- 
ing unlawful  combination 1309  1446 

the  same,  for  exercising  franchise  not  conferred  by 

law 1310  1447 


2690  General  Index 

Volume  I  ends  with  page  1432 

CORPORATION— Continued.  Form  No.  Page 

by  judgment  creditor  of  corporation  for  seques- 
tration of  assets 1311  1448 

the  same,  and  to  charge  stockholders 1312  1450 

the  same,  and  to  avoid  transfer 1313  1451 

by  receiver,  stockholder,  or  creditor,  to  avoid  un- 
lawful preference  by  corporation 1315  1452 

by  stockholder  or  creditor  to  procure  receiver  of 

foreign  corporation 1314  1451 

complaints  in  actions  to  enforce  statutory  lia- 
bility of  directors,  stockholders  and 
officers 1457-1497 

judgment  creditor  or  corporate  officer  for  an  ac- 
counting against  directors  for  misappropria^ 
tion , 1316  1458 

the  same,  allegation  of  dissolution  excusing  secur- 
ing of  judgment 1317  1461 

the  same,  to  avoid  unlawful  transfer  to  director. .     1318  1462 

the  same,  another  form,  after  default  in  paying 

note 1319  1463 

against  directors  and  transferees,  to  set  aside  trans- 
fer with  intent  to  give  a  preference 1320  1464 

against  directors  for  stock  issued  to  themselves 

without  consideration 1321  1466 

against  director  for  false  report 1322  1467 

against  directors  for  declaring  unauthorized  divi- 
dends      1323  1469 

by  creditor  against  directors  as  trustees  after  dis- 
solution       1324  1472 

the  same,  against  directors  for  failure  to  file  annual 

report 1325  1473 

the  same,  on  behalf  of  all,  for  creation  of  debts  in 

excess  of  capital  stock 1326  1477 

to  enforce  liability  of  directors  of  membership  cor- 
poration      1327  1479 

by  attorney-general  for  removal  of  directors 1328  1480 

by  creditor  to  enforce  liability  of  stockholders  of 

corporation  for  unpaid  subscriptions 1329  1482 

the  same,  where  corporation  has  been  dissolved  or 
assets  sequestrated,  excusing  judgment 
against  it 1330  1485 

by  creditor  to  enforce  liability  of  stockholders  of 

bank,  against  receiver  and  stockholders 1331  I486 
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against  stockholder  of  foreign  corporation  to  en- 
force liability  under  foreign  statutes 1332  1489 

against  reorganization  committee,  for  an  account- 
ing      1568  1913 

the  same,  for  misrepresentation  as  to  capital 1188  1297 

against  directors,  for  fraud  and  deceit  in  declaring 

unauthorized  dividend 1189  1301 

by  employee  against  stockholder  for  wages 1333  1492 

against  stockholder  of  full  liability  corporation. . .     1334  1494 

against  fiscal  officer  for  penalty  for  refusing  finan-  * 

cial  statement 1335  1495 

against  officer  for  refusal  to  permit  inspection  of 

stock  book 1336  1496 

to  restrain  persons  illegally  exercising  corporate 

franchise 1419  1623 

Miscellaneous  actions. 

by  judgment  creditor  to  follow  assets  of,  trans- 
ferred to  new  corporation 1484  1741 

by  corporation  against  bank  to  reach  funds  mis- 
applied by  bank  with  notice 1485  1743 

to  compel  transfer  of  Stock 1453-1457  1682-1689 

to  enjoin  use  of  similar  name 1636  2040 

by  trustee  for  benefit  of  bondholders  to  foreclose 

mortgage 1525  1816 

for  libel  by 1260  1388 

to  cancel  corporate  contract  as  ultra  vires 1595  1969 

to  impress  a  trust  on  property  of  merged  or  con- 
solidated corporations 1664  2101 

complaints  in  action  by  stockholders  to  enforee 

corporate  right;  for  misconduct  of  directors. .     1671  2118 

the  same,  to  enjoin  unauthorized  issue  of  pre- 
ferred stock 1672  2121 

by  minority  stockholder  to  enjoin  issue  of  stock 

and  bonds  for  fraudulent  purchase 1673  2124 

by  stockholder  to  obtain  proportionate  amount 

of  new  issue  of  stock 1674  2128 

answer  of  no  jurisdiction  by  foreign  corporation 

1741-1746  2191-2193 
answer  by  domestic  corporation  sued  in  local 

court 1745  2193 

defense  that  plaintiff  is  not  a  corporation 1756  2199 

denial  of  incorporation 1827  2248 
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defense  raising  issue  of  corporate  capacity  in  New 

York 1828  2249 

defense  that  corporate  officers  acted  without  au- 
thority  1835-1836  2254-2255 

defense  that  corporate  officer  indorsing  note  did 

so  only  for  corporate  purpose 1995  2363 

defense  of  ultra  vires  of  corporation 1874  2274 

the  same,  illegally  conducting  banking  business.  . .     1875  2275 

defense  of  unauthorized  acceptance  in  name  of 
»         corporation 1993  2362 

defense  that  accommodation  note  was  taken  by 

corporation  in  violation  of  its  charter 2026  2383 

answer  in  action  against  corporate  director;  de- 
nial of  directorship 2332  2597 

the  same,  denial  of  plaintiff's  claim 2333  2598 

See  Foreign  Corporations,  Public  Service  Cor- 
porations; also  particular  classes  of  cor- 
porations. 

COSTS 

complaint  on  undertaking  for  security  for 467  471 

COUNTERCLAIM 

defined 10 

must  be  so  designated 10 

not  necessarily  interposed 11 

separate  statement  of 11  9 

reply  to 14  13 

demurrers  to  counterclaim 2167-2170 

answer  by  way  of  set-off 1924  2311 

the  same,  by  executors 1925  2311 

the  same,  against  executors 1926  2312 

the  same,  against  a  trustee  in  bankruptcy 1928  2313 

recoupment  for  breach  of  warranty 1952-1955  2331-2336 

the  same,  for  plaintiff's  breach 1957  2337 

defense  of  set-off  based  on  overpayments 1927  2312 

for  rescission  in  action  for  goods  sold 1961  2341 

claim  for  damages  to  tenant  from  former  use  of 

premises  for  immoral  purposes 2109  2441 

counterclaim  seeking  specific  performance  in  ac- 
tion of  ejectment 2215  2516 

in  action  for  divorce 2340  2601 

the  same,  another  form 2345  2603 
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COUNTY  FomNo. 

complaint  by  or  against,  in  New  York 54  63 

for  damage  done  by  mob 1414  1513 

See  Municipal  Corporations. 

COUNTY  TREASURER 

allegation  of  breach  of  bond  of  county  treasurer. . .       460  464 

COUPONS 

complaint  on  coupon 442  432 

on  coupon  of  bond  issued  by  municipality  in  aid 

of  railroad 443  433 

against  guarantor  of  payment  of  coupons  upon 

negotiable  bonds 498  511 

COVENANT 

complaints  in  actions  for  breach  of  covenant 621-654 

complaint  by  grantee  who  assumed  mortgage  and 

paid  deficiency,  to  recover  over 138  141 

by  grantee  against  grantor  on  covenant  against 

incumbrances 584  622 

the  same,  where  deed  contained  an  exception 585  625 

on  covenant  for  quiet  enjoyment 586  625 

on  covenant  of  seizin  and  right  to  convey 587  627 

on  covenant  of  warranty,1  failure  of  title 588  628 

the    same,    partial    failure    and    deficiency    in 

quantity 589  630 

the  same,  by  remote  grantee  of  covenantee 591  631 

the  same,  allegation  of  plaintiff's  capacity  as  heir 

at  law  of  covenantee 590  631 

the  same,  plaintiff's  capacity  as  devisee  of  coven- 
antee         592  632 

by   grantor    against    grantee,    for    breach    of 

covenant  to  build 593  632 

for  breach  of  covenant  against  nuisances 594  633 

on  covenant  to  maintain  fence 595  634 

to  enjoin  breach  of  covenant  restricting  use  of 

premises 596  635 

by  landlord    against   tenant    on    covenant  to 

repair 597  637 

the  same,   on  covenant  to  repair  and  execute 

orders  of  local  authorities 598  639 

on  covenant  to  insure 599  640 

against  tenant  on  covenant  to  pay  taxes 600  641 
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on  breach  of  covenant  to  surrender  possession. . .       601  642 

for  violation  of  restrictive  covenant  on  use  of 

premises 602  642 

to  enjoin  violation  of  covenant  not  to  sublet 603  644 

for  deficiency  under  covenant  permitting  re-entry 
upon  default  and  re-letting  for  tenant's 
benefit 604  648 

tenant  against  landlord  for  refusal  to  give  pos- 
session        60S  649 

against  landlord  for  breach  of  covenant  to  repair. .       606  650 

against  landlord  for  breach  of  covenant  for  quiet 

enjoyment 607  651 

against  landlord  for  breach  of  agreement  to  com- 
plete demised  premises 608  652 

for  breach  of  covenant  to  renew  lease,  or  pay  for 

buildings  erected  by  tenant 609  654 

to  enforce  a  lien  for  plaintiff's  support,  created  by 

covenant  in  deed 1524  1815 

to  enjoin  breach  of,  see  Injunction;  answers  in 
actions  on  leases,  see  Answers,  under  Leases. 

answer  in  action  on  covenant  pleading  accord  and. 

satisfaction  by  intermediate  grantee 2119  2451 

the  same,  covenant  inserted  by  mistake 2125  2452 

CREDIT 

anticipating  defense  of  unexpired 222  231 

on  credit  guaranty  insurance,  see  Insurance. 

defense  of  unexpired  credit 1948  2328 

CREDITORS'  SUITS 

complaints  by  judgment  creditors  of  corporations 

for  sequestration 1311-1313  1448-1452 

complaint  by  creditor  of  corporation  against  direc- 
tors as  trustees  after  dissolution 1324  1472 

complaint  by  creditor  of  corporation  against  direc- 
tor or  officer  for  accounting 1316  1458 

allegation  of  dissolution  of  corporation  excusing 

obtaining  of  judgment  against  it 1317  1461 

to  avoid  unlawful  transfer  to  director 1318  1462 

the  same,  another  form,  after  default  by  corpora- 
tion in  payment  of  its  note 1319  1463 

the  same,  for  an  accounting  or  for  damages,  for 

transfer  with  intent  to  prefer 1320  1464 
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the  same,  for  making  a  false  report 1322  1467 

by  creditor  to  enforce  liability  of  stockholder  of 

corporation  for  unpaid  subscriptions 1329  1482 

the  same,  where  corporation  has  been  dissolved  or 
assets  sequestrated,  excusing  obtaining  judg- 
ment      1330  1483 

by  creditor  to  enforce  liability  of  stockholders  of 

bank 1331  1486 

against  stockholder  of  foreign  corporation  to  en-  • 

force  liability  under  foreign  statute 1332  1489 

complaints  in  actions  by  creditors  relating  to  de- 
cedents' estates 1517-1525 

complaint  by  sheriff  in  aid  of  attachment „     1421  1627 

the  same,  other  allegations 1422  1629 

by  sheriff  and  creditor,  after  judgment  in  original 

action 1423  1630 

the  same,  after  substituted  service  of  summons .. .     1424  1633 

to  recover  amount  becoming  due  under  levy  under 

garnishee  execution 1426  1636 

complaints  in  creditors'  suits 1702-1784 

complaint  where  plaintiff  sues  on  behalf  of  him- 
self and  other  creditors 1461  1704 

allegation  of  judgment  and  execution;  debtor  a 

resident 1462  1705 

the  same,  debtor  a  non-resident 1463  1707 

the  same,  judgment  of  court  not  of  record 1464  1704 

by  assignee  of  judgment  creditor 1465  1708 

by  general  creditor;  alleging  facts  excusing  secur- 
ing of  judgment 1466  1708 

by  judgment  creditor,  to  set  aside  a  fraudulent 

deed 1467  1709 

the  same,  prior  transfer 1468  1713 

the  same,  reaching  proceeds  in  hands  of  fraudulent 

grantee 14B9  1714 

the  same,  reaching  property  for  which  debtor  fur- 
nished consideration 1470  1715 

the   same,    reaching   equitable   interest   in   real 

property 1471  1717 

the  same,  to  set  aside  fraudulent  transfer  of  per- 
sonal property 1472  1718 

the   same,    by   assignee   of  judgment;   avoiding 

fraudulent  transfer  and  chattel  mortgage 1473  1719 


2696  General  Index 

Volume  I  ends  with  page  1432 

CREDITORS'  SUITS— Continued  Form  No.  .         Page 

the  same,  to  set  aside  fraudulent  confession  of 

judgment 1474  1722 

by  judgment  creditor  for  discovery         ...  7 1475  1724 

the  same,  reaching  avails  of  pending  action;  and 

for  a  discovery   1476  1726 

the  same,  to  avoid  general  assignment  for  credit- 
ors       1477  1729 

complaint  to  set  aside  general  assignment  for  fraud 

extrinsic  to  instrument 1478  1730 

the   same,   avoiding   fraudulent   assignment  and 

reaching  real  property     1479  1732 

the  same,  averment  of  assets  withheld 1480  1735 

to  set  aside  a  fraudulent  transaction 1481  1735 

to  reach  debtor's  salary 1482  1738 

the  same,  to  reach  stock  issued  for  consideration 

furnished  by  debtor 1483  1739 

against  new  corporation  to  which  assets  of  debtor 

corporation  have  been  transferred.. 1484  1741 

against  bank  to  recover  corporate  funds  accepted 

from  an  officer  on  his  private  account 1485  1743 

to  remove  cloud  on  title;  deed  of  incompetent 

person 1486  1744 

to  reach  surplus  income  of  trust  fund 1487  1747 

the  same,   to  reach  interest  of  debtor   in  trust 

created  by  himself 1488  1751 

to  reach  avails  of  life  insurance  policy  having  a 

surrender  value 1489  1752 

to  secure  insurance  moneys  on  policy  in  favorof  wife     1490  1753 

to  reach  debtor's  life  insurance 1491  1753 

the  same,  reaching  future  royalties  under  copy- 
right not  attachable  at  law 1492  1755 

by  judgment  creditor,  with  execution  outstanding, 

to  set  aside  fraudulent  chattel  mortgage 1493  1757 

the  same,  to  enforce  attachment  against  surplus 

moneys 1494  1761 

by  trustee  in  bankruptcy,  to  avoid  a  fraudulent 

or  a  voidable  transfer 1495  1764 

by  assignee  for  creditors  to  avoid  conveyance. .. .     1496  1765 

the  same,  to  avoid  excessive  preferences  connected 

with  assignment 1497  1769 

by  attaching  creditors  to  set  aside  fraudulent  judg- 
ment and  enjoining  execution 1498  1771 
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by  general  creditor  to  set  aside  a  transfer  of  goods 

in  bulk 1499  1775 

the  same,  to  avoid  excessive  preferences  given  in 

general  assignment 1500  1777 

by  general  creditor  of  decedent  to  avoid  fraudulent 

transfer : 1501  1782 

defense  of  statute  of  limitations  in 1802  2234 

CROSSINGS 

injuries  at  railroad,  see  Railroads. 

CROSSWALKS 

See    Negligence,    subdivision    Municipal    Cor- 
porations. 

CRIMINAL  CONVERSATION 

complaint  for  criminal  conversation     1280  1410 

CRUELTY 

for  separation,  on  ground  of 1340  1503 

CUSTOM 

necessity  of  alleging 22 

defense  of  custom,  permitting  discharge  on  notice    2127  2457 

DAM 

complaint  against,  as  nuisance 1027  1120 

the  same,  against  erector  and  continuer  where  land 

has  been  transferred 1028  1121 

averment  of  special  damage  to  plaintiff 's  land ... .     1029  1122 

DAMAGES 

alleging  general,  in  contract  actions 18 

how  alleged 22 

how  put  in  issue 22 

note  on  alleging  bodily  injury 1056-1060 

allegations  of  bodily  injury 973  1056 

the  same,  more  specific  allegations 974  1060 

secondary  results  of  injuries 975  1061 

permanency  of  injury 976  1061 

medical  and  surgical  expense 977  1062 

loss  of  earnings  or  income 978  1062 

expenses  incurred  in  employing  substitute 979  1063 

endeavoring  to  reduce  damages 984  1068 

loss  of  separate  earnings  by  married  woman 980  1063 

for  injury  to  wife  or  minor  child 983  1066 
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damage  to  property 981  1064 

to  plaintiff's  business 982  1065 

complaint  to  recover  liquidated  damages 306  302 

allegation  of  special  damage  by  nuisance 1002  1095 

allegations  of  special  damage  by  trespass 1055  1149 

in  conversion,  trespass  and  replevin,. compared.  .  .  1237-1241 

allegation  of  special  damage  in  libel 1252  1351 

DANGEROUS  ARTICLE 

for  negligence  against  manufacturer  of 945  1023 

the  same,  against  a  wholesaler 946  1024 

against  compounder  of  drugs,  for  selling  under 

wrong  label 947  1025 

the  same,  for  furnishing  wrong  drug 948  1027 

for  delivering  to  common  carrier,  without  disclos- 
ing character 949  1028 

DATE 

note  on  necessity  of  alleging 118 

complaint  on  a  note  wrongly  dated 350  347 

DEATH 

complaint  to   recover  death  benefits 542  571 

in  actions  for  negligently  causing 1069-1075 

DEBT 

against  guarantor  of  payment  of,  contemporane- 
ously contracted 494  506 

the  same,  of  precedent  debt 495  509 

DEBTOR  AND  CREDITOR 

See  Creditors'  Suits. 

DECEDENT'S  ESTATES 

complaints  in  actions  relating  to 1516-1541 

complaint  to    determine   validity    of   unmatured 

claim  against 1681  2141 

See  Executors  and  Administrators. 

DECEIT 

note  on  elements  of  action  for  fraud  and  deceit. . . .  1273-1274 

complaints  for  damages  for  fraud  and  deceit I273rl321 

complaint  for  fraud  and  deceit,  general  form  illus- 
trating principles 1169  1276 

allegation  of  representation  by  means  of  prosper 

tus,  circular  or  advertisement 1170  1278 
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the  same,  representations  to  commerpjal  agency. .     1171  1279 

the  same,  representation  by  agent 1172  1281 

specific     allegation    of    representation    and    its 

falsity 1173  1281 

allegation  of  statement  made  on  knowledge  when 

defendant  had  none 1174  1282 

allegation  combining  charges  of  scienter,  or  state- 
ment made  as  on  knowledge  when  possessing 
none 1175  1283 

representation  of  intent  regarding  future  action. .     1176  1284 

against  defendant  who  retains  benefit,  but  did  not 

make  or  authorize  representation 1177  1284 

Fraud  in  connection  with  purchase  made: 

against  seller  of  horse;  general  representations. . . .     1178  1285 

the  same,  another  form,  coverjng  patent  defect. . .     1179  1286 

against   seller    for    fraudulent  statements   as   to 

quality 1180  1287 

the  same,  for  delivering  inferior  or  smaller  quantity    1181  1288 

the  same,  false  representations  as  to  title  to  per- 
sonal property 1182  1290 

the  same,  where  plaintiff  has  regained  a  part  of 

the  property 1183  1291 

purchase  of  land,  deceit  in  connection  with 1184  1291 

the  same,  against  seller  having  no  title 1185  1292 

purchase  of  stock,  against  seller  who  falsely  states 

condition  of  corporation 1186  1293 

the  same,  against  directors  or  officers  who  issue  a 

false  prospectus  or  statement 1187  1296 

the  same,  for  false  representation  as  to  capital  •  ■  •  ■     1188  1297 

the  same,  against  directors  who  declare  an  un- 
earned dividend 1189  1301 

for  misrepresenting  value  of  good  will  of  business 

sold. H90  1303 

Other  species  of  fraud: 

procuring  of  loan,  deceit  as  to  value  of  collateral 

given 1191  1304 

the  same,  in  procuring  discount  of  note ••■•     119?  1305 

the  same,  upon  worthless  check 1193  1306 

against  hank  directors  for  false  statements  in- 
ducing deposit J194  1307 

the  same,  for  accepting  deposit  after  bank  was  in- 
solvent     1195  1308 
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the  same,  another  form,  for  inducing  plaintiff  not 

to  withdraw  deposit 1196  1309 

inducing  sale  by  plaintiff,  of  his  stock 1197  1309 

the  same,  for  false  statements  as  to  value  inducing 

surrender  of  note 1198  1310 

the  same,  against  judgment  debtor  for  fraud  in 

procuring  release 1199  1311 

the  same,  for  false  statements  inducing  sale  on 

credit  to  stranger 1200  1313 

the  same,  inducing  delivery  of  goods 1201  1314 

for  false  statements  preventing  for  non-payment 

of  rent 1202  1316 

for  falsely  representing  purchase  price,   against 

purchasing  agent 1203  1317 

against  agent  on  his  personal  liability 1204  1318 

for  personal  injuries  caused  by  deceit;  against 
a  manufacturer  concealing  dangerous  de- 
fect      1205  1319 

against  one  who  makes  false  warranty 1206  1320 

DECLARATION  OF  TRUST 

actions  to  enforce,  see  Trusts,  Specific  Per- 
formance 

DEEDS 

to  set  aside  fraudulent,  see  Creditors'  Suits. 

complaints  in  actions  for  breach  of  covenants ....  621-654 

complaint  against  grantee,  who  assumed  mortgage, 

by  grantor  who  paid  deficiency 138  •  141 

for  unpaid  consideration  of  conveyance 313  309 

complaint  by  grantee  of  premises  adversely  held, 

suing  in  ejectment  in  name  of  grantor 1040  1135 

for  breach  of  condition  subsequent  in 1046  1139 

by  adult,  to  avoid  deed  given  when  an  infant 1047  1140 

to  foreclose  as  a  mortgage  a  deed  so  intended 1520  1806 

by  heir  to  avoid  for  fraud 1582-1583  1948 

by  devisee  to  set  aside  sheriff's  deed 1611  1993 

complaints  for  reformation  of 1598-1600  1973 

denial  of 1839  2256 

the  same,  another  form 1840  2256 

denial  of  conditional  execution  or  delivery 1841  2256 

defense  that  delivery  was  in  escrow 1842  2257 
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the  same,  another  form 1843  2257 

defense  that  deed  was  intended  as  a  mortgage.  . . .     2217  2517 

DEFECT  OF  PARTIES 
See  Demurrer,  Answer. 

DEFENDANT 

title  and  commencement  of  separate  answer 6  7 

joining  joint  owner  who  refuses  to  unite  as  a  plain- 
tiff   5  7 

sued  by  wrong  name,  answer  of 7  8 

asking  relief  against  a  co-defendant 13  12 

complaint  against,  as  representative  of  class 21  37 

DEFENSES 

statement  of  several 11  9 

statement  of  partial 12  11 

allegations    in    complaint    in    anticipation    and 

avoidance  of 122,  229,  231 

demurrers  to  defenses 2166-2170 

defenses  in  abatement 2190-2211 

answers  setting  up  various  defenses  on  the  merits  2212-2244 

defenses  of  payment,  performance  or  discharge  of 

contract 2279-2313 

See  Answer. 

DEFICIENCY 

to  recover,  after  sale  under  chattel  mortgage 120  123 

the  same,  after  sale  of  pledge 121  124 

DEFILEMENT 

complaint  for  forcible 1213  1327 

DEMAND 

of  judgment  in  complaint 1                 3 

necessity  of  alleging  and  proving 19,  333 

defense  of  demand  before  or  after  tender 1903            2295 

DEMAND  NOTE 

complaint  by  payee  against  maker 333  335 

the  same,  indorsee  against  indorser 358  356 

DEMURRAGE 

complaint  for,  by  shipowner 489  499 

the  same,  by  railroad 490  500 
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formal  part  of 16  14 

-forms  of  demurrers 2154-2170 

note  on  character  and  scope  of  code  demurrer.  . . .  2151-2153 

demurrer    to    complaint;   want    of    jurisdiction 

of  person  of  defendant 1686  2155 

want  of  jurisdiction  of  subject  of  action 1687  2155 

want  of  capacity  to  sue 1688  2156 

the  same,  another  tem 1689  2157 

another  action  pending 1690  2157 

misjoinder  of  parties  plaintiff 1691  2157 

the  same,  other  forms 1692-1694  2158 

defect  of  parties  plaintiff 1695  2158 

defect  of  parties  defendant 1696  2159 

the  same,  another  form 1697  2160 

improper  joinder  of  actions 1698  2160 

the  same,  other  forms 1699-1709  2161-2165 

for  insufficiency 1710  2166 

the  same,  to  original  and  supplemental  complaints  1711  2166 

to  new  matter  in  answer 1712  2166 

the  same,  several  defenses 1713  2167 

to   counterclaim  where  defendant  does  not  de- 
mand affirmative  relief 1714  2167 

to  new  matter  or  counterclaim  where  defendant 

does  not  demand  affirmative  relief 1715  2167 

the  same,  to  new  matter  interposed  as  a  defense 

and  counterclaim  combined 1716  2168 

to  partial  defense 1717  2168 

to  partial  defense  not  so  characterized 1718  2168 

to  counterclaim  want  of  jurisdiction 1719  2168 

defendant  has  not  capacity  to  recover  on  it 1720  2168 

another  action  pending 1721  2169 

counterclaim  not  of  character  permitted 1722  2169 

the  same,  another  form  in  action  oh  tort 1723  2170 

insufficiency  of  counterclaim 1724  2170 

demurrer  to  reply 1725  2170 

DENIALS 

See  Answeb. 

general  note  on  forms  of  denial 2178-2188 

general  note  on  effect  of  denial 2188-2189 

DENTISTS 

complaint  for  dentist's  services 278  281 
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for  negligence  of 941  10gi 

the  same,  against  corporation 942  1019 

DEPOSIT 

complaint  to  recover  balance  of  bank  deposit 154  158 

the  same,  and  accruing  interest 155  159 

by  executor  for  deposit  by  decedent 156  160 

by  tenant  to  recover  deposit  as  security  for  rent ...  167  171 
to  recover  deposit  on  purchase  of  lands,  where 

vendor  failed  to  tender  deed 171  174 

the  same,  where  title  was  defective 172  177 

the  same,  when  induced  by  fraud 173  178 

conversion  of  deposit  in  trust 1126  1217 

on  stipulation  to  refund  the  money  deposited  to 

stay  execution 320  316 

See  Certificate  of  Deposit,  Banks. 
DETECTIVE 

action  for  services  by  private 280  282 

DETENTION 

complaints  in  replevin  for  wrongful 1256-1272 

DETERMINATION  OF  CONFLICTING  CLAIMS 

complaint  to  determine  claim  to  real  property.  . . .  1389  1568 

the  same,  another  allegation  as  to  defendant's  claim  1390  1570 

the  same,  allegation  that  defendant  claims  lien. . .  1391  1571 

the  same,  that  defendant  claims  an  easement 1392  1571 

the  same,  to  determine  claim  to  dower 1393  1571 

See  Interpleader. 
DEVISEE 

complaint  by 36  48 

for  breach  of  covenant 592  632 

in  ejectment  by 1043  1137 

by  creditor  to  enforce  liability  of 1362  1523 

the  same,  where  lands  have  been  aliened 1363  1524 

to  determine  effect  of  testamentary  provision. . .  .  1372  1538 

DIRECTORS 

See  Corporations. 
DISABILITY  INSURANCE 

See  iNStTBANCE. 

DISCHARGE 

from  employment,  see  Master  and  Servant. 
■  -  complaint  on  debt  outlawed  or  discharged  and  re- 
vived by  new  promise 316  310 


2704  General  Index 

Volume  I  ends  with  page  1432 

DISCHARGE— Con  tinned.                                                   Form  No.  Page 

defense  of  discharge  in  bankruptcy   1919  2304 

the  same,  discharge  in  foreign  jurisdiction 1921  2308 

the  same,  by  composition 1922  2309 

defense  of  discharge  in  insolvency 1923  2310 

DISCOVERY 

complaint  by  judgment  creditor  for  discovery. .. .     1475  1724 

the  same,  to  reach  avails  of  pending  action  and~ 

for  discovery 1476  1727 

DISORDERLY  HOUSE 

complaint  against,  as  nuisance 999  1092 

DISSOLUTION 

of  corporation,  actions  for 1305-1310  1440-1448 

of  corporation,  excusing  obtaining  of  judgment 

against  it 1317  1461 

of  partnership  and  accounting,  see  Partnership 
of  voluntary  association,  see  Associations. 

DISTRIBUTION 

complaint  by  widow  or  next  of  kin  to  recover  dis- 
tributive share 1368  1532 

DIVIDENDS 

against  guarantor  of  payment  of 501  515 

against  directors  for  fraud  and  deceit  in  declaring 

unauthorized 1189  1301 

the  same,  under  statutory  liability 1323  1469 

DIVORCE 

complajnt   for   absolute  divorce,  on  ground    of 

adultery 1337  1498 

another  form,  alleging  adulterous  intercourse ....  1338  1502 

questioning  legitimacy  of  issue 1339  1502 

complaint    for    separation;   cruel   and    inhuman 

treatment 1340  1503 

failure  to  support 1341  1505 

abandonment 1342  1505 

habitual  drunkenness 1343  1506 

allegations  affecting  alimony   1344  1506 

complaint  to  annul  marriage;  non-age 1345  1506 

lunacy ! 1346  1507 

by  next  friend  for  lunacy 1347  1508 

former  spouse  of  defendant  living 1348  1509 

former  spouse  of  plaintiff  living 1349  1510 
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physical  incapacity  of  defendant 1350  1511 

by  incapable  party 1351  1512 

husband's  fraud 1352  1512 

wife's  fraud I353  1513 

fraud  or  duress 1354  1514 

that  parties    were   within   prohibited   degrees   of 

consanguinity 1355  1515 

after  remarriage  in  this  state  in  violation  of  prior 

judgment  of  divorce 1356  1515 

answers   in   matrimonial   actions,   see  Answers, 

under  sub-heading  Matrimonial  Actions. 

DIVORCED  WOMAN 

naming  as  party 32 

DOCKS 

complaint  for  injury  to  vessel  from  bad  bottom  of 

dock 895  965 

DOCUMENT 

incorporating 4  6 

DOGS 

See  Animals. 

DOMESTIC  CORPORATION 
See  Corporation. 

DOMESTIC  ENEMY 

See  Answers. 

DOWER 

complaint  in  ejectment  by  widow 1050  1142 

against  dowress  for  waste 1072  1165 

to  determine  dower  interest 1393  1571 

for  dower 1542  1854 

allegations  of  damages  for  withholding 1543  1856 

by  receiver  to  enforce  assignment  to  him 1544  1857 

DRAFTS 

See  Bills,  Notes  and  Checks. 

DRAIN 

complaint  against,  as  nuisance 996  1089 

the  same,  another  form 1026  1120 

See  Sewers. 

DRAWING  ACCOUNT 

action  by  salesman  to  recover 254  263 
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actions  for  injuries  caused  by  negligent  driving  of 

horse .955-958  1036-1038 

the  same,  of  automobile 959  1039 

the  same,  another  form 960  1040 

DRUGS 

complaint  against  compounder  of  drugs  for  negli- 
gent sale  under  wrong  label 947  1025 

complaint  against  druggist  for  furnishing  wrong 

drug 948  1027 

DULY 

force  of,  in  pleading 23 

DURESS 

complaint  to  recover  money  paid  under 162  166 

to  avoid  a  transaction  on  ground  of 1580  1945 

to  cancel  release  given  under 1578  1941 

to  cancel  mortgage  given  under 1615  1998 

complaint  to  annul  marriage  procured  by  force  or 

duress 1354  1514 

defense  of  duress  by  imprisonment 1857  2265 

the  same,  by  threats 1858  2265 

the  same,  instrument  given  to  compound  felony. .  1859  2266 

EARTH 

for  conversion  of 1082  1177 

EASEMENT 

complaint  for  obstructing  private  way 1014  1107 

answer  alleging  prescriptive  right  to  use  water.  . . .     2206  2508 

alleging  abandonment  of 2207  2509 

alleging  prescriptive  easement 2234-2235  2526-2527 

EDITOR 

to  recover  for  services  as  newspaper 266  271 

the  same,  for  editing  a  book 267  271 

EJECTMENT 

against  railroad  company,  by  passenger,  for  ejec- 
tion from  car 724  782 

complaints    in    ejectment   for   recovery    of    real 

property 1130-1143 

complaint  in  ejectment,  general  form 1037  1131 

the  same,  another  form,  demanding  mesne  profits    1038  1133 

by  owner  of  undivided  interest 1039  1135 
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,  by  grantee  suing  in   name   of  grantor   because 

premises  adversely  held  when  granted 1040  1135 

setting  forth  plaintiff's  title  by  deed 1041  1136 

by  devisee 1042  1137 

by  heir  at  law 1043  1137 

the  sam£,  by  lessor  against  tenant 1044  1138 

against  tenant  holding  over  after  demand  and 

notice  to  quit,  for  double  damages 1045  1139 

breach  of  condition  subsequent  in  deed  to  defendant  1046  1 139 
by  adult  who  has  given  a  deed  during  infancy. . . .  1047  1140 
to  accomplish  removal  of  aerial  wire  or  other  en- 
croachment    1048  1141 

for  removal  of  poles  in  highway  in  which  plaintiff 

has  reversion 1049  1142 

by  widow,  for  dower 1050  1142 

answers  in  ejectment,  see  Answers,  under  sub- 
heading Ejectment. 

ELECTRIC  LIGHT  COMPANY 

complaint  against  for  penalty  for  failure  to  give 

service 1406  1600 

ELECTRIC  LIGHT  PLANT 

complaint  against,  as  nuisance 994  1087 

ELECTRIC  SHOCK 

injury  from 825  901 

the  same,  another  form 963  1042 

ELEVATED  RAILROAD 

complaint  by  abutting  owner  against  elevated  rail- 
road for  injunction  and  damages 1645  2057 

ELEVATOR 

complaint  by  employee,  for  injuries  from  defective 

elevator  car 914  989 

EMBANKMENT 

complaint  against  creator  and  continuer  of  im- 
proper embankment 1027-i029  1120-1121 

EMINENT  DOMAIN 

complaint  to  recover  award  in  eondeihiiation  pro- 
ceedings        433  421 

EMPLOYEE 

fof   injuries    to,   see   RailroaiS,   Master  and 
Servant. 
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complaint  under  federal  statute 792  867 

another  form 793  869 

for  causing  death 986  1072 

complaints  under  New  York  statute 899-902  972-977 

defense  alleging  application  of  federal  act 2185  2497 

defense  denying  application  of  federal  act 2186  2497 

EMPLOYMENT 

See  Master  and  Servant,  Services. 

ENCROACHMENT 

on   highway,   action   to   remove,   by  public  au- 
thority       1001  1094 

the  same,  by  one  suffering  special  damages 1002  1095 

to  compel  removal  of  encroaching  wall 1062  1155 

ENEMY 

defense  that  plaintiff  is  alien  enemy 1754  2198 

ENGINEER 

complaint  against  engineer  for  breach  of  contract 

to  run  engine,  with  damages  for  negligent  use      616  663 

ENTICEMENT 

complaint  for  enticing  away  plaintiff's  husband . . .  1279  1408 

for  enticing  away  wife 1278  1407 

for  enticing  away  workmen 1284  1414 

ENTIRE  CONTRACT 

complaint  on,  alleging  acceptance  of  partial  per- 
formance         218  227 

defense  that  plaintiff  has  not  performed 1960  2341 

the  same,  another  form 2137  2462 

EQUITABLE  ACTIONS 

complaints  in  miscellaneous  actions 1702-2149 

answers  in  various  actions 2610-2630 

EQUITY 

naming  parties  in  action  in .          34 

complaints  in  creditors'  suits 1702-1784 

in  actions  for  relief  from  fraud 1919-1985 

in  actions  for  relief  from  mistake 1957-1985 

in  action  to  marshal  assets 1620-2009 
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for  interpleader 2063-2075 

in  actions  relating  to  trusts 2078-2113 

in  miscellaneous  actions  in  equity 2130-2149 

defense  of  adequate  remedy  at  law 1750           2195 

defense  of  non-joinder 1765            2202 

See  Specific  Performance. 

ESCAPE 

complaint  against  sheriff  for  escape 771              835 

the  same,  after  order  of  arrest  granted 772             837 

the  same,  for  escape  from  custody  under  order  of 

arrest 773             838 

answer  of  sheriff  alleging  return  of  debtor 2181            2494 

the  same,  that  plaintiff  induced  the  escape 2182            2494 

ESCROW 

denial  of  delivery  in 1841            2256 

allegation  of  delivery  in 1842-1843  2257 

ESTATES  OF  DECEDENTS 

See  Executors  and  Administrators. 

ESTOPPEL 

alleging  conduct  constituting 1439            1662 

defense  of,  by  deed 1782            2216 

by  record,  by  former  judgment 1783            2217 

the  same,  a  fuller  form 1784            2219 

the  same,  former  judgment  involving  decision  of 

an  issue  adverse  to  plaintiff 1785           2221 

the  same,  where  former  decision  necessarily  in- 
volves same  issues 1786            2221 

the  same,  another  form 1787           2223 

the  same,  determination  in  special  proceeding ....  1788           2224 

in  pais;  by  election  of  inconsistent  remedy 1789            2225 

the  same,  other  forms 1790-1791  2226-2227 

the  same,  acceptance  of  benefits 1792           2227 

the  same,  by  conduct 1793            2228 

the  same,  former  recovery  on  installment '. 1794            2228 

answers  in  ejectment  alleging  estoppel 2213-2214  2515 

EVICTION 

complaint  for  forfeiture  and  eviction  on  account 

of  waste '. 1076            1168 

defense  of,  see  Answers,  under  sub-head  Leases. 


2710  General  Index 

Volume  I  ends  with  page  1432 
EXCAVATIONS  .  Form  No. 

in  or  adjacent  to  highways,  for  injuries  caused  by, 

see     Negligence,    subdivisions     Municipal 

Corporations,    Obstructions    and    Defects 

caused  by  Private  Individuals, 
complaint  for  injury  from  excavation  employee  was 

making 913  988 

EXCEPTIONS 

note  on  pleading  statutory 1595 

EXCHANGE  OF  PROPERTY 

by  broker  for  commissions  on 260  268 

for  specific  performance  of 1448  1672 

EXCHANGES 

complaint  in  action  against 40  51 

complaint  by  broker  after  arbitration  under  rules 

of  exchange 131  133 

EXCISE 

defense  that  instrument  was  given  as  security  for 

liquors  sold  on  credit 1849  2261 

defense  that  goods  sold  were  liquors  to  be  drunk 

on  premises 1962  2342 

See  Civil  Damage. 

EXCUSE  FOR  NON-PERFORMANCE 

necessity  of  alleging 24 

See    Performance,    Non-Performance,    Bills, 
Notes  and  Checks. 

EXECUTION 

complaint  on  garnishee  execution 1426            1636 

on  stipulation  to  refund  the  money  deposited  to  1 

stay  execution 320             316 

on   undertaking    to    indemnify    sheriff   for   levy 

under  execution 478             487 

against  sheriff  for  failure  to  return  execution 764             828 

the  same,  for  neglect  to  levy 766             831 

the  same,  for  neglecting  to  arrest  under  body  ex- 
ecution    767             832 

the  same,  for  neglecting  to  pay  over  moneys  col- 
lected   768             833 

the  same,  for  seizing  exempt  property 769             834 

the  same,  for  false  return 770              834 
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the  same,  for  an  escape 771  335 

the  same,  after  order  of  arrest  granted 772  837 

the  same,  for  escape  from  custody  under  order  of 

arrest 773  838 

by  purchaser  at  sheriff's  sale  for  waste  committed 

before  conveyance 1073  1165 

the  same,  by  redemptioner  against  purchaser 1074  1166 

to  replevy  exempt  property 1164  1266 

the  same,  Nebraska  form 1165  1267 

the  same,  Indiana  form 1166  1268 

for  damages  for  issuing  execution  upon  paid  judg- 
ment   1276  1404 

by  general  assignee  to  establish  assignment  and 

enjoin  execution  sale 1498  1771 

complaint  by  devisee  to  set  aside  sheriff's  deed. . .  1611  1993 

EXECUTORS  AND  ADMINISTRATORS 

note  on  whether  to  sue  or  be  sued  individually,  or 

as  representative 67,  69 

complaints  affecting 66-78 

complaint  by,  in  plaintiff's  own  right 60  66 

complaint  by  administrator 61  67 

the  same,  under  limited  letters 62  69 

complaint  against  administrator 63  69 

plaintiff  suing  or  sued  as 64  72 

against  a  person  both  individually  and  as  a  per- 
sonal representative 65  73 

alleging  revivor  of  action  and  continuance  by  per- 
sonal representative 66  73 

alleging  probate  and  letters  granted  by  special 

officer 67  74 

alleging  appointment  of  administrator  with  will 

annexed 68  75 

complaint  by  administrator  de  bonis  non 69  75 

allegation  of  co-executor's  refusal  to  join 70  76 

complaint  by  ancillary  executor 71  76 

complaint  by  ancillary  administrator 72  77 

complaint  by  foreign  administrator 73  78 

complaint  agajnst  executor  <fe  son  tort 74  78 

against;  executor  for  money  received  by  decedent . .  195  203 

to  recover  insurance  moneys  collected  by  decedent  192  200 

against  executor,  etc.,  of  deceased  maker  of  note. .  342  341 


2712  General  Index 

Volume  I  ends  with  page  1432 
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on  note  by  executor,  etc.,  of  deceased  payee 343  342 

on  administration  bond,  after  accounting 452  447 

the  same,  where  prior  accounting  is  impossible .  .  .  453  449 
against  surety  on  administration  bond  after  let- 
ters revoked 454  541 

by  successor  on  bond  of  deceased  representative. .  456  457 
by    personal    representative    on    life    insurance 

policy  528  552 

for  rent  against  executor  of  lessee 560  592 

by  vendor  of  lands  against  executor  of  purchaser . .  698  761 
by  executor,  etc.,  for  conversion  in  decedent's  life- 
time   1084  1179 

the  same,  after  plaintiff's  appointment 1085  1180 

against   personal   representative   for   funeral   ex- 
penses   276b  280 

against  personal  representative  of  deceased  joint 

debtor,  or  partner 1290  1425 

against  executor,  etc.,  for  not  collecting  debt 1293  1428 

by  creditor  to  enforce  liability  of  next  of  kin  after 

distribution 1357  1517 

the  same,  against  legatees 1358  1518 

the  same,  against  one  of  the  next  of  kin  or  legatees  1359  1519 

the  same,  against  preferred  legatees 1360  1520 

the  same,  against  the  heirs  at  law 1361  1521 

the  same,  against  the  devisees 1362  1523 

the  same,  against  heirs  or  devisees  who  have  aliened  1363  1524 
by  personal  representative   against  executor  de 

son  tort 1364  1525 

by  legatee  against  executor  to  recover  legacy 1365  1526 

the  same,  by  widow  for  legacy  in  lieu  of  dower . .  .  1366  1528 
by  legatee  against  defendant  who  has  received 

funds  of  estate 1367  1530 

by  widow  or  next  of  kin  to  recover  distributive 

share 1368  1532 

the  same,  by  general  guardian  of  infant,  legatee  or 

next  of  kin 1369  1533 

by  general  creditor  of  decedent  to  avoid  fraudulent 

transfer 1501  1782 

by  executor  of  deceased  partner  against  survivor 

for  accounting 1555  1884 

by  executor  of  deceased  partner  to  set  aside  assign- 
ment by  survivor 1557  1887 
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for  sale  of  real  estate,  distribution,  accounting,  etc., 

after  decease  of  partner 1558  1889 

by  executors  to  avoid  bond  against  public  policy. .  1597  1972 
for  construction  of  testamentary  trust,  instructions, 

etc 1667  2108 

the  same,  submitting  specific  questions 1668  2111 

by  executor  against  co-executor  to  establish  and 

enforce  debt  due  testator 1680  2140 

to  determine  validity  of  unmatured  claim  against 

estate. 1681  2141 

to  compel  exercise  of  power  of  sale* 1682  2142 

defense  of  non-joinder  of  co-administrator 1766  2203 

defense  of  non-joinder  of  co-executor 1767  2203 

defense  of  Statute  of  Limitations;  against  claim.  .  1804  2235 
the  same,  against  right  to  sue  the  personal  repre- 
sentative    1807  2236 

denial  that  defendant  is  executor 1824  2246 

defense  that  executor  renounced 1825  2246 

defense  that  estate  is  fully  administered 1826  2247 

answer  by,  seeking  set-off 1925  2311 

the  same,  against  executors 1926  2312 

EXECUTOR  DE  SON  TORT 

complaint  against,  by  personal  representative. ...         74  78 

the  same,  another  form 1364  1525 

EXEMPTION 

complaint  to  cancel  tax  on  claim  of . . . .- 1610  1992 

EXEMPT  PROPERTY 

actions  concerning,  see  Sheriff. 

EXPLOSION 

complaint  against  owner  and  occupant  of  premises 

for  injury  caused  by  explosion  thereon 891  962 

for  injuries  from  explosion  of  steam  engine 916  990 

complaint  against  wholesale  dealer  for  selling  ex- 
plosive oil ...  • 946  1024 

complaint  for  delivering  dangerous  material  to 

carrier  without  disclosing  its  character 949  1028 

complaint  for  damages  by  explosion  of  powder  fac- 
tory        990  1082 

EXPLOSIVES 

complaint  against  manufacture  and  storing  of . 991  1082 
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for  conversion,  for  delivery  to  wrong  person 1123  1215 

EXPULSION 

to  set  aside  wrongful,  from  voluntary  association. .     1675  2130 

EXTENSION  OF  TIME 

of  payment  of  mortgage,  allegation  of,  to  bind 

mortgagor  who  has  conveyed 1514  1799 

defense  of ••     1917  2303 

the  same,  in  action  on  note,  by  one  secondarily 

liable 2043  2396 

defense  of  in  action  of  foreclosure 2369  2619 

EXTRA  WORK 

complaint  to  recover  for 242  254 

complaint  to  recover  overtime  service,  regulated 

by  agreement  with  labor  union 243  254 

in  connection  with  building  contract 295  291 

the  same,  another  form 303  299 

FACTORS 

complaint  against,  for  price  of  goods  sold 150  154 

against  bank  for  proceeds  of  sale  deposited  by 

factor 151  156 

against  factor  for  insurance  moneys  collected 193  201 

against  factor,  who  refuses  to  remit  proceeds  of 

sale,  for  conversion 1112  1202 

for  services 263  270 

for  conversion  of  goods  in  his  possession 1088  1182 

to  foreclose  factor's  lien 1529  1834 

set-off  against  plaintiff's  factor 1956  2336 

defense  of  advance  to  or  purchase  from  plaintiff's 

factor  or  agent 2245  2533 

FACTORY 

complaint  against  as  nuisance 993a  1085 

the  same,  against  manufacturing  on  upper  floor. . .       995  1087 

FALSE  IMPRISONMENT 

complaint  for  assault  with  false  imprisonment ... .     1211  1325 

complaints  in  actions  for  false  imprisonment 1334-1345 

complaint  for  imprisonment  by  private  person, 

without  process,  and  upon  private  premises. .     1219  1334 

the  same,  another  form,  in  defendant's  store 1220  1335 

the  same,  summoning  police  and  causing  arrest 

without  a  warrant 1221  1336 
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the  same,  imprisonment  by  arrest  without  legal 

process 1222  1337 

the  same,  in  civil  action,  under  void  order  of  ar- 
rest; special  damages 1223  1338 

the  same,  allegation  showing  defendant's  responsi- 
bility for  act  of  employee 1224  1341 

against   police   officer;   arrest   made   under  void 

process 1225  1342 

the   same,   arresting  wrong   person  under  valid 

process 1226  1343 

against  magistrate  acting  without  jurisdiction. ..  .     1227  1344 

answers  in  false  imprisonment,  see  Answers,  under 
sub-head  False  Imprisonment. 
•See  Abuse  of  Process. 

FALSE  RETURN 

complaint  against  sheriff  for  false  return 770  834 

FALSE  REPRESENTATIONS 

for  conversion  of  goods  obtained  by 1103  1194 

See  Deceit,  Fraud. 

FARE 

against  railroad  for  exacting  excessive 1404  1597 

FEDERAL  COURT 

complaint  showing  citizenship,  etc 82  83 

the  same,  in  equity 83  84 

complaint  by  alien  against  citizen 84  85 

the  same,  in  equity 85  86 

complaint  in  stockholder's  action 112a  112 

FEDERAL  EMPLOYERS'  LIABILITY  ACT 

See  Employers'  Liability  Acts. 

FEES 

to  recover  from  public  officer 181  191 

to  recover  fees  of  usurped  office 182  192 

FELLOW  SERVANT 

injury  through  negligence  of,  see  Negligence, 

Railroads. 
defense  that  injury  Was  caused  by  negligence  of  .  .    2190  2501 

FELONY 

defense  that  instrument  was  given  to  compound . .     1859  2266 
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complaint  on  covenant  to  maintain  fence 595  634 

justification  of  trespass  by  reason  of  defective  fence    2229  2523 

the  same,  rebuilding  fence 2530  2523 

FIDELITY  BOND 

complaint  in  action  on 447  438 

FIDELITY  INSURANCE 

See  Insurance. 

FIRE 

complaint  against  railroad  for  setting  fire 805  883 

the  same,  injury  through  negligent  loading  with 

inflammable  cargo 834  907 

complaint  for  negligence  in  kindling  and  watching 

fire 962  1041 

FIRE-ESCAPES 

complaint  against  landlord  for  injury  through  neg- 
lect to  provide 882  952 

FIRE  INSURANCE 
See  Insurance. 

FIXTURES 

against  tenant  for  conversion  of 1087  1181 

FOOD 

for  breach  of  implied  warranty  in  sale  of  articles  of  679  739 

the  same,  for  personal  injuries  caused  by  its  use . . .  680  739 

for  selling  adulterated  or  misbranded 1408  1602 

FORCIBLE  DEFILEMENT 

complaint  in  action  for 1213  1327 

FORCIBLE  ENTRY  AND  DETAINER 

complaint  for  treble  damages 1066  1157 

FORECLOSURE 

complaint  against  mortgagor  to  recover  deficiency, 

after  foreclosure 438  425 

the  same,  against  guarantor  of  payment  of  mort- 
gage        506  521 

complaint  to  enforce  attachment  against  surplus 

moneys 1494  1761 

complaints  in  actions  of  foreclosure  and  redemption  1785-1854 
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complaint  to  foreclose  mortgage;  default  in  install- 
ment of  principal  or  interest 1502  1787 

the  same,  for  default  in  paying  taxes 1503  1791 

allegation  of  prior  action  for  mortgage  debt 1504  1792 

allegation  raising  issue  of  priority  of  a  defendant's 

lien 1505  1792 

allegation  of  agreement  controlling  priorities 1506  1793 

allegation  of  interest  of  State 1507  1794 

allegation  of  purchase  money  mortgage 1508  1794 

allegation  of  payment  of  taxes,  etc.,  to  be  added 

to  mortgage  debt 1509  1795 

allegation  of  insuring  buildings  and  payment  of 

premiums  therefor 1510  1796 

allegation  of  assignment  of  mortgage  to  plaintiff 

with  guaranty  of  payment 1511  1797 

allegation  of  assumption  of  mortgage  by  a  grantee  1512  1798 
allegation  to  charge  a  defendant  with  separate  lia- 
bility for  a  deficiency 1513  1798 

allegation  of  extension  of  time  of  payment,  and  to 

hold  original  mortgagor  thereunder 1514  1799 

allegation  joining  a  prior  mortgagee 1515  1800 

seeking  subrogation  to  discharged  liens 1516  1801 

complaint  to  foreclose  tax  lien 1518  1802 

to  foreclose  mortgage  given  to  building  associa- 
tion   1519  1804 

to  foreclose  a  deed  intended  as  mortgage 1520  1806 

by  mortgagee  in  possession 1521  1808 

by  purchaser  at  defective  foreclosure 1522  1810 

to  foreclose  lien  for  breach  of  bond  for  support. .. .  1523  1812 

the  same,  under  covenant  in  a  deed 1524 

by  trustees  for  bondholders;  trust  deed  of  cor- 
poration    1525 

to  foreclose  chattel  mortgage 1526  1826 

to  foreclose  lien  on  chattel 1527  1830 

by  sheriff  to  enforce  lien  for  fees  under  an  attach- 
ment of  goods 1528  1832 

to  foreclose  factor's  lien 1529  1834 

to  foreclose  artisan's  lien 1530  1834 

to  foreclose  vendor's  lien 1531  1835 

by  vendor  before  conveyance  against  purchaser  to 

foreclose  lien 1532  1837 

to  foreclose  vendee's  lien 1533  1839 


1815 
1816 
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answers  in  foreclosure;  see  Answers,  under  sub- 
head Foreclosure. 

general  answer  of  infant 1753  2197 

note  on  parties  in  foreclosure 1820-1826 

foreclosure  of  mechanics'  liens,  see  Mechanics' 
Liens. 

FOREIGN  ADMINISTRATOR 

may  sue  in  New  York 78 

complaint  by 73  78 

FOREIGN  CORPORATION 

complaint  by  assignee  of 29  42 

complaint  by  or  against,  under  New  York  Code. . .  45  55 

allegation  of  authority  to  sue 46-47  56-59 

to  procure  appointment  of  receiver  of 1314  1451 

complaint  by  foreign  receiver  of  foreign  corpora- 
tion to  reach  assets : 110  108 

by  ancillary  receiver  of Ill  109 

against  stockholder  of,  under  liability  created  by 

foreign  statute 1332  1489 

to  compel  transfer  of  stock  in 1456  1688 

answer  by  foreign  corporation  sued  by  non-resident  1742  2191 

that  court  should  decline  jurisdiction 1743  2192 

the  same,  another  form 1746  2193 

defense  of  statute  of  limitations 1801  2233 

defense  of  failure  to  obtain  authority  to  do  business 

instate 1829  2250 

defense  of  failure  to  pay  license  fee 1830  2250 

FOREIGN  LANGUAGE 

libel  in 1257  1386 

slander  in 1273  1400 

FOREIGN  LAW 

for  conversion  by  one  having  lien  under 1135  1230 

defense  of  invalidity  of  foreign  contract  under 1848  2260 

FOREIGN  STATUTE 

for  negligently  causing  death  in  foreign  state  or 

country 987  1073 

complaints  in  actions  given  by  foreign  statute 1433-1439 

of  limitations,  see  Limitation  of  Actions. 

defense  of  invalidity  of  contract  under 1848  2260 
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complaint  to  recover  money  advanced  on  forged 

collateral 686  746 

complaint  to  recover  money  paid  on  forged  mort- 
gage        687  748 

to  cancel  forged  mortgage 1614  1997 

FORMAL  PARTS  OF  PLEADING 1-16 

FORMER  ADJUDICATION 

answer  setting  up,  as  an  estoppel 1783  2217 

the  same,  fuller  form 1784  2219 

the  same,  where  former  decision  necessarily  in- 
volves same  issues 1785-1786  -2221 

the  same,  determination  in  special  proceeding ....     1788  2224 

the  same,  former  recovery  on  installment 1794-1795  2228 

answer  by  sheriff  setting  up  judgment  in  favor  of 

indemnitors 2180  2492 

FORMER  RECOVERY 

defense  of,  by  a  joint  tort  feasor 1796  2230 

the  same,  by  a  principal  or  agent 1797  2231 

FRACTIONAL  CLAIMS 

actions  upon  by  assignees - 24  40 

FRANCHISES 

actions  by  attorney-general  to  dissolve  corporation 

1305-1310  1440-1448 
by  judgment  creditor  for  sequestration  of  cor- 
porate assets 1311-1313  1448-1451 

for  illegally  exercising 1310  1447 

the  same,  another  form 1419  1623 

to  enjoin  public  service  corporation  from  violation 

of  terms  of T 1648  2050 

FRAUD 

complaint  to  recover  deposit  on  purchase  of  lands 

induced  by  fraud 173  178 

action  on  money  loaned,  allegation  of  fraud  in  in- 
ducing loan 119  122 

to  recover  moneys  paid  under  contract  which  plain- 
tiff has  rescinded  for  fraud 198  207 

to  recover  moneys  paid  to  defendant  under  false 

representations 201  210 

the  same,  under  fictitious  transactions 202  210 

for  goods  sold,  alleging  fraud  in  inducing  sale 225  234 
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FRAUD — Continued.  Form  No. 

complaint  against  fraudulent  buyer  for  conversion    1103  1194 

the  same,  against  transferee  of  insolvent  buyer .. .     1134  1226 

complaint  in  replevin,  to  recover  possession  from 

fraudulent  purchaser;  false  representations. .     1159  1261 

the  same,  insolvency  and  intent  not  to  pay 1160  1263 

the  same,  against  transferee 1161  1264 

the  same,  against  assignee  for  creditors 1162  1265 

against  sheriff  holding  under  execution  on  judg- 
ment against  fraudulent  buyer 1163  1266 

complaints  for  fraud  and  deceit,  see  Deceit. 

for  conspiracy  to  obtain  goods  by  fraud 1289  1422 

to  annul  marriage  for  husband's  fraud 1352  1512 

to  annul  marriage  for  wife's  fraud 1353  1513 

to  set  aside  general  assignment  for  fraud  extrinsic 

to  instrument 1478  1730 

complaints  in  actions  for  equitable  relief  from  fraud  1919-1985 

for  actual  fraud;  for  rescission  of  contract  and  re- 
payment of  advances 1570  1920 

the  same,  to  cancel  contract 1571  1922 

the  same,  seeking  reconveyance 1572  1924 

the  same,  to  procure  reconveyance,  after  an  ex- 
change      1573  1926 

the  same,  based  on  refusal  to  execute  declaration 

of  trust. .  . , 1574  1931 

the  same,  to  rescind  a  joint  sale  of  personalty, 

upon  representations  made  to  one  owner  only    1575  1935 

the  same,  to  open  account  stated 1576  1936 

the  same,  to  set  aside  judgment 1577  1939 

the  same,  to  cancel  a  release,  and  recover  on  orig- 
inal liability 1578  1941 

for  constructive  fraud;  to  recover  property  ob- 
tained by 1579  ■  1943 

the  same,  acts  amounting  to  duress  and  undue 

influence 1580  1945 

the  same,  another  form,  by  heir  at  law  to  avoid 

will  and  other  instruments  made  by  decedent    1582  1948 

the  same,  another  form  by  heir  at  law,  to  also  re- 
cover property 1583  1953 

the  same,  where  plaintiff's  agent  to  sell  became 

secret  purchaser 1584  1955 

the  same,  to  impress  a  trust  on  property  by  a  trus- 
tee for  his  individual  benefit 1659  2085 
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complaints  for  relief  against  mutual  mistake,  or 

mistake  by  plaintiff  and  defendant's  fraud, 

see  Mistake. 
by  heir  at  law  to  set  aside  deed  of  ancestor  as  a 

cloud  on  title 1612  1994 " 

defense  of  fraud  in  procuring  contract 1856  2264 

defense  of  fraud  in  procuring  note,  or  indorsement 

2037-2038  2392 

the  same,  as  to  character  of  instrument 2039  2394 

answer  impeaching  account  stated 2049  2401 

answer  alleging  fraud  in  recovery  of  judgment.  . . .     2117  2448 

answer  alleging  false  statements  inducing  sale ....     2140  2464 

answer  by  sheriff  alleging  assignment  to  plaintiff 

to  be  fraudulent 2180a  2493 

answer  in  conversion;  plaintiff  a  fraudulent  grantee 

counterclaim  for  rescission  for  fraud 1961  2341 

,,,  See  Creditors'  Suits;  Statute  of  Frauds. 

FRAUDULENT  REPRESENTATIONS 
See  Deceit. 

FRAUDULENT  TRANSFERS 

complaint  by  judgment  creditor  of  corporation,  for 

sequestration,  and  to  set  aside 1313  1451 

to  avoid  transfer  by  corporation 1313  1451 

to  avoid  unlawful  preference  by  corporation.  .1318-1319  1462-1463 

by  general  creditor  of  decedent  to  avoid  fraudulent 

transfer 1501  1782 

by  judgment  creditors,  general  creditors,  trustees 
in  bankruptcy,  etc.,  to  set  aside,  see  Credi- 
tors' Suits. 

FREIGHT 

for  injury  to,  or  loss  of,  see  Carriers. 

complaint  for  freight  against  consignor 287  286 

for  freight  against  consignee 288  287 

by  ship  owner,  against  charterer  for  freight 484  496 

the  same,  annexing  copy 485  497 

the  same,  against  assignee  of  cargo 486  497 

the  same,  for  not  loading 487  498 

the  same,  for  demurrage 489  499 

the  same,  by  railroad • 490  500 
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to  recover  against  stockholder  of 1334  1494 

FUNERAL  EXPENSES 

against  personal  representative  for  funeral  expenses      276b  280 

against  husband  for  expense  of  wife's  burial 276a  279 

FURNITURE 

complaint  against  hirer  of  furniture  for  not  taking 

care  of  same 710  772 

GAMBLING 

See  Betting  and  Gaming. 

GAMBLING  HALL 

complaint  against,  as  nuisance 998  1090 

GARNISHMENT 

complaint  to  recover  amount  due  under  garnishee 

execution 1426  1636 

defense  of  garnishment  of  plaintiff's  claim 1777  2210 

defense  of  payment  under  garnishment 1886  2286 

GAS  COMPANIES 

against  gas  company  for  injury  from  leakage  of 

into  private  premises 964  1043 

for  refusal  to  give  service 1406  1600 

GAS  WORKS 

complaint  against,  as  nuisance 993  1084 

GENERAL  CREDITOR 

actions  by,  in  behalf  of  all,  see  Ckbditoe's  Suits. 

GENERAL  GUARDIAN 

complaint  by 81  83 

GENERAL  INSTRUCTIONS 

with  reference  to  pleading  on  contract 16 

with  reference  to  drafting  complaint  in  negligence  844-845 

GENERAL  PRINCIPLES 

in  pleading  on  contract 17 

GIFT 

defense  of , 1904  2295 

GOODS  SOLD  AND  DELIVERED 

See  Sales. 
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against  seller  of,  for  breach  of  agreement  not  to 

compete 654  707 

for  fraud  and  deceit  in  sale  of 1190  1303 

GRANTOR  AND  GRANTEE 

See  Beeach  of  Covenant,    Vendoe    and    Pue- 

chasee. 
against  fraudulent  grantor  and  grantee,  see  Ceedi- 

toes'  Suits. 
against  grantee  who  assumes  mortgage,  see  Foee- 

closuee. 

GUARANTY 

complaints  in  actions  on  guaranties 504-525 

against  guarantor  of  payment  of  note 493  505 

against  guarantor  of  payment  of  debt   contem- 
poraneously contracted 494  506 

on  guaranty  of  precedent  debt 495  509 

the  same,  alleging  the  specific  consideration 496  510 

against  guarantor  of  payment  of  bond 497  510 

the  same,  coupons  upon  negotiable  bonds 498  511 

against  guarantor  of  ultimate  payment 499  513 

against  guarantor  of  collection  of  debt 500  514 

on  guaranty  of  dividends  on  stock 501  515 

against  guarantor  of  payment  of  rent 502  517 

against  sureties  on  building  contract;  owner's  de- 
fault in  payment 503  518 

the    same,     contractor's    default     in     perform- 
ance   504  519 

on  an  agreement  to  be  answerable  for  goods  sold 

to  a  third  person 505  520 

against    guarantor    of    mortgage,     in    foreclos- 
ure   1511  1797 

against  guarantor  of  mortgage  to  recover  deficiency 

after  foreclosure 506  521 

allegation  of  assignment  of  guaranty 507  523 

on  a  guaranty  of  payment,  by  a  transferee  of  prin- 
cipal obligation 508  524 

against  guarantor  of  non-negotiable  note 509  525 

denial  in  action  on  guaranty  of  plaintiff's  per- 
formance   2062  2408 

the  same,  denial  of  notice 2063  2049 

defense  of  revocation  of  continuing  guaranty 2064  2409 
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alleging  appointment  for  infant  plaintiff 79  81 

the  same,  short  form 80  83 

GUARDIAN  AND  WARD 

by  ward  against  guardian,  for  waste 1070  1163 

by  general  guardian  to  recover  legacy  or  distribu- 
tive share 1369  1533 

See  Infants. 

GUARD 

for  injuries  for  failure  to  supply  machine  with,  re- 
quired by  statute 918  990 

the  same,  which  employer  promised 919  992 

GUEST 

See  Innkeepers. 

for  injury  to,  on  private  premises 888  959 

the  same,  in  hotel 889  959 

HATCHWAY 

complaint  for  injuries  from  unguarded  hatchway      885  955 

HEIR  AT  LAW 

complaint  by 37  48 

for  breach  of  covenant 590  631 

in  ejectment  by 1043  1137 

against  dowress,  for  waste 1072  1165 

by  creditor  to  enforce  liability  of  heirs 1361  1521 

the  same,  where  lands  have  been  aliened 1363  1522 

to  determine  construction  or  validity  of  testamen- 
tary provision 1372  1538 

to  avoid  will  or  other  instrument  of  decedent,  for 

constructive  fraud 1582  1948 

the  same,  seeking  recovery  of  avails 1583  1953 

to  set  aside  deed  of  ancestor  fraudulently  obtained  1612  1994 

HIGHWAYS 

complaints  for  injuries  sustained  through  defec- 
tive or  dangerous  highways,  see  Negligence, 
under  subdivisions  Steam  Railroads,  Street 
Railroads,  Municipal  Corporations,  and  Ob- 
structions and  Defects  in  Highways  caused 
by  Private  Individuals:  Nuisance.  See,  also, 
Municipal  Corporations,  Railroads. 
for  personal  injury  caused  by  obstruction  in  street    1003  1096 

the  same,  by  private  individual,  sustaining  damage    1004  1097 
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the  same,  against  excavation  along  highway 1005  1098 

the  same,  against  structure  on  highway  frightening 

horses 1006  1099 

the  same,  against  encroachment  in  public  street, 

by  public  authority 1001  1094 

another    form,    by    private    individual    suffering 

special  damage 1002  1095 

against  city  for  removal  of  structure  erected  in 

city  street 1007  1100 

the  same,  for  licensing  an  unlawful  and  dangerous 

use  of  highway 1008  1102 

for  obstruction  in  sidewalk  making  it  unsafe 1010  1104 

for  maintenance  of  vault  under 1009  1002 

for  injuries  caused  by  fall  of  material  upon  side- 
walk      1011  1104 

against  one  using  sidewalk  unreasonably 1012  1105 

the  same,  by  means  of  exhibition  drawing  crowds    1013  1106 

ejectment    to    compel   removal   of   poles,    where 

plaintiff  has  a  reversion 1049  1142 

to  recover  damages  for  shade  trees  in  front  of 

plaintiff's  premises 1061  1154 

the  same,  to  enjoin  placing  poles  in  highway  and 

causing  further  injury 1643  2054 

to  secure  mandatory  injunction,  compelling  restora- 
tion of 1621  2013 

for  trespass  upon  by  railroad 1059  1152 

the  same,  tty  private  individual 1060  1153 

HIRE 

complaint  for.  hire  of  personal  property 208  217 

against  bailee  for  hire,  see  Bailment. 

HORSES 

complaint  for  stabling  and  care  of 286  286 

for  deceit  in  sale  of 1178-1179  1285-1286 

See  Animals. 

for   action   on    warranties   regarding,   see   Wae- 
eanties. 

for  injury  to,  against  hirer 716  776 

against  railroad,  for  frightening 804  881 

HOSPITAL 

complaint  against  municipal  corporation  for  wrong- 
ful treatment  of  invalid 863  934 
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complaint  against  hospital  superintendent  for  neg- 
lect of  patient 939  1017 

against  public  hospital,  for  injuries  caused  by  in- 
competent employees 940  1018 

HOTELKEEPER 

See  Innkbepees. 

HUSBAND  AND  WIFE 

actions  between  to  affect  marriage  relation,  see 

Divohce. 

complaints  affecting 79-81 

complaints  affecting  married  women 90-94 

complaint  by 75  79 

complaint  against  both,  on  debt  of  wife  contracted 

before  marriage 76  80 

the  same,  where  husband  has  acquired  property 

of  wife 77  80 

the  same,  where  husband  has  acquired  her  separate 

property 78  81 

the  same,  for  goods  sold  for  wife's  separate  estate      228  238 

complaint  by  wife  alleging  marriage  and  separate 

estate 90  90 

the  same,  in  action  on  contract  for  other  than  pay- 
ment of  money  only 91  92 

against  wife  in  equity  on  contract  charging  separate 

estate 92  93 

against  wife  at  common  law  on  contract  for  benefit 

of  or  charging  separate  estate 93  94 

by  wife  against  husband  for  reimbursement  for 

sums  paid  by  her  for  her  support 142  148 

the  same,  upon  separation  agreement 324  322 

the  same,  another  form,  after  husband's  death. . . .       325  323 

allegation  of  special  damage  to  married  woman  by 

loss  of  separate  earnings 982  1063 

by  husband  for  services  of  wife 292  289 

by  husband  for  injury  to  wife 983  1066 

by  husband  for  assault  on  wife 1212  1326 

for  enticing  away  husband 1279  1408 

for  enticing  away  wife *1278  1407 

for  criminal  conversation 1280  1410 

against  husband  for  necessaries  furnished  wife  or 

children 226  235 
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the  same,  when  wife  is  living  apart  from  husband  227  236 

the  same,  for  wife's  funeral  expenses 276a  279 

against  wife  for  necessaries  for  which  she  has 

charged  herself 228  238 

complaints  in  matrimonial  actions 1498-1515 

to  recover  alimony  allowed  in  foreign  judgment. . .  583  618 

defense;  plaintiff's  coverture 1751  2197 

defense  of  coverture  of  defendant 1851  2262 

defense  by  husband;  denial  of  necessaries 1942  2326 

the  same,  wife  supplied  with  means  to  buy   ...    .  1943  2326 

the  same,  credit  extended  solely  to  wife 1944  2326 

IDENTITY 

necessity  of  alleging 24 

ILLEGALITY 

See  Invalidity  of  Contract. 

IMPLIED  PROMISE 

necessity  of  alleging 125 

action  to  recover  for  services  based  on 237  250 

the  same,  where  express  agreement  is  void  under 

statute  of  frauds 238  251 

IMPRISONMENT 

See  False  Imprisonment. 

INCAPACITY 

as  excuse  for  giving  statutory  notice 59  65 

annulment  of  marriage  for  physical 1350-1351  1511-1512 

INCOME 

by  judgment  creditor  to  reach  surplus 1487  1747 

INCORPORATION 

See  Corporations. 

INCOMPETENCY 

allegation  of 24 

See  Insane  Persons. 

INCORPORATING  ALLEGATIONS  BY  REFER- 
ENCE  "■•■•  3  5 

INCORPORATING  DOCUMENT 4  6 

INCUMBRANCES 


action  on  covenant  against 584 


621 
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effect  of  allegation  of 

specific  denial  of 1844 

the  same,  admitting  part 1845 

INDEMNITY 

on  indemnity  insurance,  see  Insurance. 

on  agreement  to  indemnify  against  loss 630 

complaints  on  contracts  of  indemnity 

complaint  on  undertaking  to  indemnify  sheriff  for 

levy  under  execution 478 

by  surety  against  principal  on  promise  to  indemnify      629 

on  agreement  to  indemnify  against  loss 630 

by  agent  against  principal 631 

by  sub-tenant  against  his  lessor,  on  express  agree- 
ment        632 

the  same,  on  implied  contract 633 

by  retiring  against  remaining  partner  on  agree- 
ment to  indemnify 634 

the  same,  against  sureties  on  partner's  bond 635 

on  agreement  to  indemnify  for  defense  of  action . .       636 
against  contractor,  on  agreement  to  indemnify 

against  results  of  his  negligence 637 

INDIANS 

defense  that  defendant  is  an  Indian 1757 

INDORSEMENT 

See  Bills,  Notes  and  Checks. 

INFANTS 

naming,  when  party  plaintiff  or  defendant 

complaints  affecting 

answer  by,  introduction  of 8 

complaint  by,  showing  appointment  of  guardian 

ad  litem 79 

the  same,  short  form 80 

complaint  by  infant  to  recover  moneys  paid  under 

executory  contract 163 

the  same,  to  recover  moneys  invested  in  co-partner- 
ship  : 164 

against  infant  for  necessaries 230 

complaint  against  parent  for  necessaries  supplied 

to  infant 226 

the  same,  for  tuition  at  boarding  school 284 


Page 

24,  149 
2258 
2258 
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by  parent  to  recover  for  services  of  infant  child. .  290  288 

for  injuries  to,  to  boy  stealing  ride 821  898 

the  same,  to  child  in  street 824  900 

the  same,  against  municipality  for  dangerous  school 

playground 862  933 

the  same,  from  material  placed  in  highway 874  945 

the  same,  from  danger  on  premises  where  children 

were  accustomed  to  play 890  960 

the  same,  by  infant  employed  in  violation  of  labor 

law .' 928  1002 

by  parent  for  injury  to  child 983  1066 

to  avoid  deed  given  when  an  infant 1047  1140 

for  seduction,  by  infant  under  age  of  legal  consent  1282  1413 

for  wrongful  sale  of  drug  to 1285  1416 

for  annulment  of  marriage 1345  1506 

for  specific  performance 1443  1665 

to  avoid  deed  given  by  infant 1594  1968 

the  same,  another  form 1613  1995 

defense  of  infancy  of  defendant 1752  2197 

the  same,  another  form 1850  2261 

answer  in  action  against  infant  alleging  ratification  2383  2627 

general  answer  of  infant 1753  2197 

See  Parent  and  Child. 

INFORMATION 

complaint  for  services  in  imparting 282  283 

INFORMER 

complaint  by  common  informer 22  37 

INFRINGEMENT 

to  restrain,  see  Injunction. 

INJUNCTION 

complaint  on  undertaking  on  injunction 481  491 

for  injunction,  pending  reformation 1604  1980 

against  grantee,  to  enjoin  violation  of  covenant  re- 
stricting use  of  premises 596  635 

complaint  against  tenant  to  enjoin  violation  of 

covenant  not  to  sublet 603  644 

complaints  for  injunction  against  nuisance,  see 
Nuisance. 

complaint  by  lessor  against  lessee  for  injunction 

and  damages  for  waste 1068  1161 
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complaints  by  taxpayers  for  injunctions,  see  Tax- 
payers' Actions. 

to  restrain. use  of  plaintiff's  name  or  portrait  for 

advertising  purposes 1429  1642 

by  general  assignee  to  establish  assignment  and 

enjoin  execution  sale .- 1498  1771 

complaint  to  enjoin  lease  on  assessment  sale 1608  1989 

complaints  in  actions  for  injunctions 2012-2062 

to  obtain  mandatory  injunction 1621  2013 

to  enjoin  former  agent  from  claiming  to  represent 

principal 1622  2014 

to  restrain  sale  of  property  in  violation  of  plain- 
tiff's rights 1623  2015 

to  restrain  negotiation  of  notes 1624  2015 

to  enforce  agreement  not  to  sue 1625  2016 

to  prevent  multiplicity  of  actions,  pending  appeal    1626  2020 

to  restrain  former  employee  from  entering  em- 
ployment of  rival  concern 1627  2022 

to  restrain  former  employee  from  disclosing  or 

using  trade  secrets 1628  2024 

to  restrain  former  employee,  contracting  for  special 

service,  from  serving  another 1629  2025 

to  restrain  former  employee  from  soliciting  plain- 
tiff's customers,  in  violation  of  express  agree- 
ment      1630  2027 

the  same,  in  violation  of  implied  agreement 1631  2028 

to  restrain  seller  of  good  will  from  competing 1632"  2029 

to  restrain  violation  of  agreement  to  handle  plain- 
tiff's goods  exclusively 1633  2033 

to  restrain  unfair  competition 1634  2035 

the    same,    by    infringement    of    trade-mark    or 

label 1635  2037 

by  corporation  to  enjoin  use  of  similar  corporate 

name , 1636  2040 

to  restrain  infringement  of  label  of  Labor  Union. .     1637  2043 

to  restrain  infringement  of  letters  patent 1638  2044 

to  restrain  violation  of  terms  of  license  under  let- 
ters patent 1639  2047 

against  labor  union  and  individuals,  to  enjoin  boy- 
cott, etc 1640  2048 

to  restrain  public  service  corporation  from  raising 

rates  for  service  charges 1641  2050 
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to  enjoin  violation  of  easement  or  equitable  servi- 
tude . 1642            2052 

to  enjoin  telephone  or  telegraph  company  from 

placing  poles  in  highway 1643            2054 

to  enjoin  operation  of  surface  railway 1644            2055 

complaint  by  abutting  owner  against  elevated  rail- 
road for  injunction  and  damages 1645            2057 

by  stockholder  to  enjoin  unauthorized  issue  of  pre- 
ferred stock 1672            2121 

the  same,  to  enjoin  a  fraudulent  purchase 1673            2124 

defense  that  injunction  would  cause  great  public 

inconvenience 2204            2507 

defense  of  relative  injury  if  injunction  granted  or 

refused ' 2382            2628 

INJURY 

alleging,  in  actions  for  personal  injuries 105Q-1068 

INNKEEPERS 

complaint  against,  -for  unliquidated  damages 801-805 

complaint  against  innkeeper  for  loss  of  trunk  or 

contents 744              801 

the  same,  for  loss  of  jewelry 745              802 

complaint  against  innkeeper  for  loss  of  pocket-book 

from  bathing-house 746              803 

complaint  against,  for  refusal  to  lodge  traveler  .  . .  747             804 

for  failure  to  protect  guest 748             804 

defense  that  valuables  were  not  placed  in  hotel  safe  2172            2484 

defense  of  lien  of,  in  replevin 2264            2544 

in  action  for  assault,  justification  of  preserving 

order  in  hotel 2281            2557 

INSANE  PERSONS 

complaints  affecting 87-90 

answer  by,  introduction  of 9                 8 

by  committee  under  New  York  statutes 87               87 

the  same,  against  committee 88               89 

to  recover  money  paid  defendant  by  incompetent 

person 165              169 

for  annulment  of  marriage  of 1346-1347  1507-1508 

for  specific  performance  against-. 1443           1665 

to  set  aside  a  transfer  of  property  by 1592           1967 

the  same,  another  form 1613            1995 

by  judgment  creditor  to  avoid  deed I486           1744 
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defense  of  insanity  or  incompetency  of  defendant 

1852-1853  2262 

the  same,  in  action  of  specific  performance 2356  2611 

INSOLVENCY 

allegation  of 24 

complaint  by  assignee  under  State  Insolvent  Law        33  46 
by  attorney  general,  against  a  corporation  for  dis- 
solution, on  ground  of 1305            1440 

for  sequestration,  see  Sequestration. 
for  unlawful  preferences  by  insolvent  corporation, 
see  Corporations,  see,  also,  Creditors'  Suits. 
defense  of  discharge  in  insolvency 1923  2310 

INSTALLMENTS 

for  goods  sold,  payable  by 219  228 

for  installment  of  wages  or  salary . 241  253 

against  seller  for  breach  of  agreement  to  deliver 

goods  in  installments 644  699 

to  restrain  actions  on  maturing,  pending  deter- 
mination of  an  appeal 1626  2020 

INSURANCE 

complaints  in  actions  on  insurance  policies 526-587 

for  reformation  of  policy,  see  Reformation. 

complaint  against  factor  for  insurance  moneys  col- 
lected        193  201 

complaint  to  recover  insurance  moneys  collected 

by  decedent 192  200 

by   insurance  broker,   for  commissions  and  for 

premiums  paid 264  270 

complaint  on  fire  insurance  policy;  by  owner. . .       510  527 

the  same,  showing  renewal. 511  532 

the  same,  where  plaintiff  purchased  after  insurance      512  532 

the  same,  on  chattels  removed  during  term 513  533 

allegations  in  common-law  form,  of  performance 

of  conditions  precedent 514  533 

where  appraisal  has  been  had 515  534 

allegation  of  waiver  of  condition  precedent;  of 

proof  of  less 516  535 

the  same,  another  form .■ 517  535 

the  same,  of  method  of  preparation  of  proofs  of  loss      518  535 

allegation  of  mortgagee  clause,  and  assignment  by 

mortgagee  to  mortgagor 519  536 
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complaint  by  mortgagor  and  mortgagee .  . 520  536 

on  "binding  slip"    521  538 

on  agreement  to  insure,  policy  not  having  been  de- 
livered. .. . 522  539 

on  policy  of.  re-insurance 523  542 

on  policy  of  co-operative  company 524  544 

to  set  aside  award  of  appraisers  and  recover  actual 

damage 525  545 

against  attorneys  in  fact  on  Lloyds  policy 526  547 

against  underwriter  on  Lloyds  policy 527  549 

complaint  on  life  policy  by  personal  representa- 
tive   528  552 

by  wife,  partner  or  creditor 529  554 

by  assignee  of  insured 530  556 

allegation  of  change  of  beneficiary 531  556 

to  compel  re-instatement  of  policy 532  557 

on  extended  insurance 533  558 

to  compel  issuance  of  paid-up  policy 534  559 

to  recover  cash  surrender  value 535  561 

by  equitable  assignee,  advancing  money  to  pay 

premiums 536  561 

on  assessment  policy 537  563 

under  assessment  policy,  to  enjoin  excessive  as- 
sessments   538  564 

on  membership  certificate  in  fraternal  benefit  order  539    -  566 
by  personal  representative  to  reach  insurance  pay- 
able to  widow  purchased  by  excess  amount  of 

premiums 540  567 

complaint  on  accident  policy 541  568 

to  recover  sick  or  death  benefits' 542  571 

on  disability  policy 543  573 

on  marine  policy;  on  valued  policy  on  ship  or 

cargo 544  574 

the  same,  on  open  policy 545  576 

the  same,  upon  freight .  .        546  577 

the  same,  averment  of  loss  by  collision 547  578 

the  same,  averment  of  waiver  of  condition ...... .  548  578 

for  partial  loss  and  contribution  to  general  average 

for  goods  thrown  overboard 549  578 

the  same,  where  damage  was  to  vessel 550  579 

on  indemnity  insurance 551  579 

on  fidelity  insurance 552  582 
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on  credit  guaranty  insurance 533  583 

on  insurance  against  burglary 554  585 

on  title  insurance 555  586 

by  insurance  company,  for  injury  to  property  of  an 
insured,  to  whose  rights  it  has  succeeded  by 
subrogation 971  1054 

by  insurance  carrier,  paying  award,  against  one 

whose  negligence  caused  injury 972  1055 

complaint  for  dissolution  of  company  for  violation 

of  law 1307  1443 

complaint  by  judgment  creditor  to  reach  life  in- 
surance  1489-1491  1752-1754 

for  reformation  of,  and  recovery  upon  as  reformed 

1602-1603  1977 

complaint  for  interpleader  of  rival  claimants 1647  2065 

to  impress  trust  on  life  insurance  moneys,  where 
premiums  were  paid  by  moneys  belonging  to 
plaintiff ,. 1662  2094 

answers  in  action  on  insurance  policies,  see 
Answees,  under  Insurance. 

INTENT 

representation  as  to,  regarding  future  action 1176  1284 

INTEREST 

against  bank  for  exacting  illegal 1409  1603 

See  Usubt. 

INTERPLEADER 

complaint  for  strict  interpleader 1646  2063 

by  life  insurance  company  against  rival  claimants  1647  2065 

under  statute  (Code  Civ.  Pro.,  §  820a) 1648  2068 

against  two  brokers  claiming  commissions  under 

separate  employment 1649  2070 

by  bailee,  against  rival  claimants 1650  2071 

by  warehouseman 1651  2072 

by  owner  of  realty  owing  contractor,  against  lienors  1652  2073 
supplemental  complaint  by  claimant  ordered  to 

interplead 1653  2074 

the  same,  against  adverse  claimant  added  by  court  1654  2075 

INTERSTATE  COMMERCE  ACT 

actions  against  common  carriers,  under,  see  Car- 
riers. 
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allegation  of  procuring,   in  action  to   set  aside 

transaction 1593  1958 

INVALIDITY  OF  CONTRACT 

defense  of,  on  various  grounds 2259-2278 

the  same,  in  actions  on  notes 2371-2373 

IRREGULAR  INDORSEMENT 

complaints  based  on 366-369 

IRRIGATION 

complaint  for  diverting  water  used  for  purpose  of    1033  1125 

JOINDER 

in  one  count  of  different  grounds  for  recovery,  on 

contract 209  219 

the  same,  for  negligence 793  869 

JOINDER  OF  ACTIONS  OR  PARTIES 

See  Answer,  Demurrer. 

JOINT  ADVENTURE 

complaint  for  accounting  upon  joint  adventure. . .     1569  1916 

JOINT  DEBTORS  OR  OBLIGORS 

naming  as  parties 34 

complaint  against  joint  debtor  not  summoned  in 

.  previous  action 1425  1535 

against  representative  of  deceased 1290  1425 

defense  of  release,  see  Answer. 

JOINT  DEMURRER 

effect  of 14 

JOINT  OWNER 

making  defendant  one  who  refuses  to  join  as  a 

plaintiff 5  7 

against  a  joint  owner  for  share  of  proceeds  of  sale 

of  property 194  202 

by  joint  owner  suing  in  ejectment 1039  1135 

JOINT  PROPERTY 

complaint  for  share  of  proceeds  of  security  issued 

on  joint  property 1569  1916 

JOINT  TENANTS 

complaint  against  co-tenant  for  use  and  occupation  206  215 

by  tenant  against  co-tenant  for  waste 1071  1164 

by  single  tenant,  in  ejectment 1039  1135 
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for  injury  in  highway,  against  one  causing  defect, 
and  another  whose  negligence  was  a  con- 
current cause 875  946 

the  same,  against  municipality  and  its  licensee. . .       853  925 

the  same,  against  municipality,  abutting  owner, 

contractor  and  sub-contractor 854  926 

against  two  or  more  whose  separate  acts  contrib- 
ute to  injury 965  1044 

to  recover  over  against  the  one  whose  affirmative 

negligence  caused  injury : . . . .       968  1049 

the  same,  by  contractor  against  sub-contractor. . .       969  1050 

the  same,  by  owner  of  real  property  to  recover  over 

against  wrongdoer 970  1052 

in  conversion 1078  1174 

defense  by,  of  recovery  against  and  satisfaction 

by,  another  joint  tort  feasor 1796  2230  . 

defense  of  release  of  another 1816  2242 

JUDGMENT 

demand  of,  in  complaint 1                  3 

demand  of,  in  answer 6                  8 

complaints  in  actions  on  judgments 609-620 

complaint  by  municipal   corporation  to  recover 

over   on   payment   of  judgment   against   it 

founded  on  negligence  of  defendant 12.7              129 

for  repayment  of  judgment  afterwards  reversed.  . .  196              204 
by  attorney  to  recover  for  services  and  establish 

lien 1428            1640 

on  judgment  of  domestic  or  foreign  court  of  general 

jurisdiction 573             610 

the  same,  a  shorter  form 574             611 

the  same,  Massachusetts  form 575              611 

the  same,  another  form  pleading  an  order  enf orcible 

as  a  judgment 576             612 

on  judgment  of  domestic  or  foreign  court  of  special 

or  limited  jurisdiction,  short  form  under  Code 

Civ.  Pro.,  §  532 577             613 

another  form,  setting  out  the  jurisdictional  facts. .  578             614 

on  domestic  judgment  by  leave  of  court 579             615 

the  same,  after  ten  years 580             616 

allegation  of  the  effect  of  foreign  judgment 581              616 

by  assignee  of  judgment  rendered  in  removed  cause  582             617 
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to  recover  unpaid  alimony  allowed  in  foreign  judg- 
ment        583  618 

for  breach  of  warranty  as  to  amount  due  on  judg- 
ment as  signed 689  750 

against  judgment  debtor  for  fraud  in  procuring  re- 
lease from 1199  1311 

complaint  for  damages  for  issuing  execution  upon 

paid  judgment 1276  1404 

against  joint  debtor  not  summoned  in  previous 

actions 1425  1635 

complaints  in  creditors'  suits 1702-1784 

complaint  to  set  aside  for  fraud 1577  1939 

defense  of  statute  of  limitations  to  action  on  money 

judgment 1803  2234 

defense  of  merger  of  plaintiff's  claim  in 1899  2293 

answer  in  action  on  judgment;  denial  of  judgment    2113  2446 

the  same,  denial  of  regularity 2114  2446 

the  same,  process  never  served;  foreign  judgment    2115  2447 

the  same,  invalidity  of  domestic  judgment  against 

non-resident 2116  2447 

the  same,  fraud  in  recovery 2117  2448 

the  same,  subsequent  vacatur 2118  2449 

See  Former  Adjudication. 

JUDGMENT  CREDITOR'S  ACTIONS 
See  Creditors'  Suits. 

JUDICIAL  NOTICE 

.  of  foreign  laws  or  statutes 1434 

of  laws  of  United  States 1434 

JURISDICTION 

jurisdictional  allegations  in  cases  of  citizens,  aliens, 

etc 83-86 

allegation   of  residence   of   defendant   conferring 

jurisdiction 86  86 

defense  that  Federal  courts  have  exclusive  juris- 
diction      1747  2194 

defense  that  assignment  was  colorable 1822  2246 

See  Demurrer. 

KNOWLEDGE 

allegation  of  party's 2i> 

in  fraud  and  deceit,  representation  on,  when  party 
,     hadnone H«  1282 
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the  same,  combined  with  charge  of  scienter 1175  1283 

defense  of,  statute  of  limitations  when  running  of 

depends  on  knowledge 1805  2235 

LABEL 

complaint  to  enjoin  infringement  of 1635  2037 

the  same,  by  labor  union 1637  2043 

LABOR 

See  Services. 

LABOR  UNION 

complaint  to  recover  for  overtime  based  on  de- 
fendant's agreement  with  union 243  254 

to  enjoin  infringement  of  its  label 1637  2043 

to  enjoin  a  boycott  by 1640  2048 

LACHES 

allegation  of  plaintiff's 2359  2612 

LAND 

See  Real  Property. 

LANDLORD  AND  TENANT 

complaints  in  actions  on  leases 588-597 

complaints  in  actions  on  covenants  in  leases 637-654 

complaints  in  actions  for  negligence  for  defective 

premises 947-Q67 

complaint  by  landlord  against  tenant  to  recover 

tax,  water  rate,  etc.,  paid 132  135 

by  tenant  to  recover  amount  deposited  as  security 

for  rent 167  171 

complaint  for  rent,  lessor  against  lessee 556  588 

the  same,  setting  forth  copy  of  lease 557  589 

for  rent  against  lessee  holding  over 558  590 

for  rent  against  assignee  of  lease 559  591 

for  rent  against  executors  of  lessee 560    •         592 

for  rent  by  grantee  of  lessor  „ 561  593 

for  rent  by  assignee  thereof 562  594 

for  rent  by  heir  or  devisee  of  lessor 563  594 

by  assignee  of  devisee  of  rent  against  assignee  of 

lease 564  595 

against  tenant  who  enters  under  void  lease 565  596 

against  guarantor  of  payment  of  rent 502  517 

complaint  against  tenant  on  covenant  to 

jepair ,  597  637 
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the  same,  to  execute  orders  of  local  authorities 598  639 

on  covenant  to  insure 599  549 

against  tenant  on  covenant  to  pay  taxes 600  641 

against  tenant  on  covenant  to  surrender  posses- 

•sion 601  642 

on  covenant  restricting  use  of  premises 602  642 

to  enjoin  violation  of  covenant  not  to  sublet 603  644 

for  deficiency  under  covenant  permitting  re-entry 

and  re-letting  for  tenant's  benefit 604  648 

against  landlord  for  refusal  to  give  possession. .       605  649 

against    landlord    for  breach    of    covenant    to 

repair 606  650 

against  landlord  for  breach  of  covenant  for  quiet 

enjoyment 607  651 

against  landlord  for  breach  of  agreement  to  com- 
plete demised  premises 608  652 

on  covenant  to  renew  lease,  or  pay  for  buildings 

erected  by  tenant 609  654 

by  sub-tenant  against  his  lessor  on  express  agree- 
ment of  indemnity 632  681 

.  the  same,  on  implied  contract  of  indemnity 633  682 

against  landlord  in  express  warranty  of  fitness  of 

leased  premises 682  742 

against  landlord,  tenant  or  occupant,  for  injuries 
caused  by  defective  premises,  see  that  sub- 
division under  Negligence. 

in  ejectment  by  lessor 1044  1138 

the  same,  for  double  damages  after  notice  to  quit. .     1045  1139 

by  tenant  for  trespass  in  evicting  him 1057  1151 

.  by  lessor  for  damages  for  waste 1067  1159 

by  lessor  against  lessee  for  injunction  and  damages 

for  waste 1068  1161 

by  lessor  for  conversion  of  fixtures 1087  1181 

against  partner  for  false  statements  preventing 

eviction 1202  1316 

See,  also,  Lease,  Answers  (under  sub-head, 
Leases). 

LATERAL  SUPPORT 

complaint  for  depriving  land  of 1017  1109 

-    the  same,  depriving  buildings  of 1018  1110 

•    the  same,  another  form : 1019  1112 


2740  General  Index 

Volume  I  ends  with  page  1432 

LAW                                                                                                            Form  No.  Page 

alleging  a  foreign  statute 1296-1300  1433-1438 

alleging  the  common  or  unwritten  law  of  foreign 

jurisdiction 1301-1302  1438 

alleging  a  private  or  local  statute 1303  1439 

LEADER  PIPE 

injuries  caused  by  defective 868  941 

for  injuries  caused  by  flow  from,  upon  adjoining 

premises 1016  1109 

LEASE 

complaints  in  actions  on  leases 588-597 

complaints  in  actions  on  covenants  in . 637-654 

complaint  by  landlord  against  tenant  to  recover 

tax,  water  rate,  etc.,  paid 132  135 

by  surety  on  lease  against  principal 133  136 

complaint  by  tenant  to  recover  deposit  made  as 

security  for  rent 167  171 

on  agreement  to  pay  for  surrender  of  lease 312  308 

against  guarantor  of  payment  of  rent 502  517 

for  rent,  lessor  against  lessee : . .  556  588 

the  same,  setting  forth  copy  of  lease 557  589 

the  same,  against  lessee  holding  over 558  590 

for  rent  against  assignee  of  lease 559  591 

for  rent  against  executor  of  lessee ' 560  592 

for  rent  by  grantee  of  lessor 561  593 

for  rent  by  assignee  thereof 562  594 

for  rent  by  heir  or  devisee  of  lessor 563  594 

by  assignee  of  devisee  of  rent  against  assignee  of 

lease 564  595 

against  tenant  who  enters  under  void  lease 565  596 

against  tenant  on  covenant  to  repair 597  637 

on  covenant  to  execute  orders  of  local  authorities . .  598  639 

on  covenant  to  insure 599  640 

against  tenant  on  covenant  to  pay  taxes 600  641 

against  tenant  on    covenant  to   surrender  pos- 
session    601  642 

on  covenant  restricting  use  of  premises 602  642 

to  enjoin  violation  of  covenant  not  to  sublet 603  644 

for  deficiency  under  covenant  permitting  re-entry 

and  re-letting  for  tenant's  benefit 604  648 

against  landlord  for  refusal  to  give  possession ....  605  649 

against  landlord  for  breach  of  covenant  to  repair. ,  606  650 
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against  landlord  for  breach  of  covenant  for  quiet 

enjoyment 607  651 

against  landlord  for  breach  of  agreement  to  com- 
plete demised  premises ...... 608  652 

on  covenant  to  renew  lease,  or  pay  for  buildings 

erected  "by  tenant 609  654 

by  sub-tenant  against  his  lessor  on  express  agree- 
ment of  indemnity 632  681 

the  same,  on  implied  contract  of  indemnity 633  682 

in  ejectment  by  lessor 1044  1138 

the  same,  for  double  damages  after  notice  to  quit. .     1045  1139 

by  tenant  for  trespass  in  evicting  him 1057  1151 

by  lessor  for  damages  for  waste 1067  1159 

by  lessor  against  lessee  for  injunction  and  damages 

for  waste 1068  1161 

by    lessor    against    lessee    for    conversion    of 

fixtures 1087  1181 

in  replevin  by  lessor;  goods  taken  from  lessee 1148  1253 

the  same,  against  lessee,  or  transferee,  after  de- 

\  fault  in  payment  of  rent 1167  1270 

complaint  by  lessee  to  redeem  from  mortgage. . .     1540  1851 

in  actions  affecting  tax  leases,  see  Taxes. 
answers  in  action  on  leases.    See  Answers,  under 

subdivision  Leases. 
See,  also,  Landlord  and  Tenant. 
leases  of  personal  property,  see  Bailment. 

LEAVE  OF  COURT 

allegation  in  action  on  judgment ". . .       579  615 

LEGACY 

complaint  to  recover 1365  '  1526 

by  widow  for  legacy  in  lieu  of  dower. 1366  1528 

by  legatee  against  defendant  who  has  received 

funds  of  estate 1367  1530 

LEGATEES 

complaint  by 38  48 

the  same,  to  recover  legacy 1365  1526 

complaint  by  creditor  against  legatees 1358  1518 

the  same,  against  one  of  the  legatees 1359  1519 

the  same,  against  preferred  legatees 1360  1520 

See,  also,  Legacy. 
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complaint  on  letter  of  credit  available  by  drafts. .  422             409 

LIBEL 

note  on  pleading  in  actions  for  libel  and  slander. .  1360-1362 

complaints  in  actions  for  libel 1360-1390 

complaint  for  libel;  words  libelous  on  face 1237            1363 

where  application  Jo  plaintiff  does  not  appear  on 

face '. 1238            1366 

the  same,  charge  of  crime,  accusing  plaintiff  of 

perjury 1239            1367 

another  form,  requiring  extrinsic  facts  to  show 

that  charge  imputed  commission  of  crime. .. .  1240            1368 
charge   calculated  to   expose   plaintiff  to  public 

hatred,  ridicule,  or  contempt 1241            1369 

words  not   necessarily  actionable,  and   extrinsic 

facts  necessary  to  show  actionable  character. .  1242            1370 

against  public  officer 1243            1371 

libel  relating  to  profession  or  trade;  by  physician .  .  1244            1372 

the  same,  by  attorney 1245            1374 

the  same,  by  merchant  or  manufacturer 1246            1375 

the  same,  by  partners 1247            1376 

the  same,  no  reference  to  plaintiffs  by  name 1248            1376 

words  not  actionable  per  se;  extrinsic  facts  neces- 
sary to  show  defamatory  meaning 1249            1378 

the  same,  charge  of  disgraceful  act 1250            1379 

the    same,   where    statement   of    libel    shows  it 

qualifiedly  privileged.- 1251            1380 

allegations  showing  special  or  pecuniary  damage . .  1252            1381 
libel  of  the  quality  of  a  thing;  plaintiff  the  manu- 
facturer, dealer  or  owner 1253            1383 

libel  by  code  signs 1254            1383 

libel  by  means  of  published  portrait 1255            1385 

libel  by  means  other  than  written  words;  hanging 

in  effigy 1256            1385 

libel  in  a  foreign  language 1257            1386 

allegation   of   publication    in   defendant's   news- 
paper   1258            1387 

allegation  that  defendant  instigated  publication. .  1259            1387 

against  corporation  for  libel 1260            1388 

by  one  of  a  class  libelled 1261            1388 

allegation  of  repetition,  or  amplification,  of  charge, 

to  enhance  the  damages 1262            1389 


General  Index  2743 

Volume  I  end8  with  page  1432 

LIBEL— Continued.  Form  No.  Psge 

by  husband  for  illness  to  wife  caused  by  libel 

against  her 1263  1390 

answers  in  libel,  see  Answers,  under  subheading 
Libel  and  Slander. 

LICENSE 

answer  alleging  license  in  action  for  nuisance 2208  2509 

the  same,  and  also  act  of  stranger 2209  2510 

answer  in  trespass  alleging  license 2225  2522 

the  same,  shorter  form 2226  2522 

LICENSEE 

for  injury  to,  see  Negligence,  Railroads. 
against  licensee  of  municipality,  for  injuries  caused 

by  defects  in  highway 852  925 

for  injury  to  mere 893  963 

LIEN 

complaint  by  attorney  to  recover  for  services  and 

establish  lien 1428  1640 

for  conversion  by  plaintiff  having  lien 1086  1180 

for  conversion  where  plaintiff  has  lien  under  foreign 

law 1135  .1230 

for  replevin  against  lienor  after  tender  of  pay- 
ment of 1155  1258 

to  foreclose  certain  statutory  liens 1542-1567 

to  foreclose  lien  under  municipal  contract 1386  1559 

to  foreclose  lien  on  tombstone 1388  1566 

by  sheriff   to  enforce  hen  for  fees  upon  goods 

seized 1528  1832 

to  foreclose  lien  on  chattel 1527  1830 

to  foreclose  factor's  lien.  .  .  -. 1529  1834 

to  foreclose  artisan's  lien 1530  1834 

to  foreclose  vendor's  lien 1531  1835 

by  vendor  before  conveyance  against  purchaser  to 

foreclose  lien 1532  1837 

to  foreclose  vendee^s  lien 1533  1839 

to  foreclose  lien  given  under  a  bond  for  plaintiff's 

support 1523  1812 

the  same,  under  a  covenant  in  a  deed 1524  1815 

by  owner  of  realty,  indebted  to  contractor,  against 

mechanics' lienors  for  interpleader 1652  2073 

answers  alleging  lien  by  pledge 2241  2530 

answering  alleging  lien  for  storage  for  freight 2243  2531 
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answer  alleging  lien  for  services 2242  2531 

answers  in  replevin,  alleging  liens  of  various  kinds 

2262-2266  2543-2546 
See,  also,  Mechanics'  Liens,  Foreclosure. 

LIFE  CONVICT 

complaint  by  committee  of 89  90 

LIFE  INSURANCE 
See  Insurance. 

LIFE  TENANT 

complaint  against  by  remainderman  for  waste.  . .-.  1069  1162 

the  same,  for  forfeiture  and  eviction 1076  1168 

LIMITED  LETTERS  OF  ADMINISTRATION 

complaint  by  plaintiff  suing  under 62  69 

LIMITATION  OF  ACTIONS 

complaint  on  debt  outlawed  or  discharged  and  re- 
vived by  new  promise 316  310 

defense  of  statute  of  limitations 1798  2231 

in  action  for  tort 1799  2231 

in  action  against  municipality 1800  2233 

in  action  against  foreign  corporation 1801  2233 

in  judgment  creditor's  action 1802  2234 

in  action  on  money  judgment 1803    "        2234 

in  action  for  negligently  causing  death 2198  2505 

in  action  for  ejectment  by  people 2220  2520 

in  action  for  absolute  divorce 2338  2601 

in  action  of  foreclosure 2374  2623 

where  original  debtor  has  died 1804  2235 

in  action  where  plaintiff's  knowledge  is  essential .  .  1805  2236 

to  items  included  in  account  stated 1806  2236 

where  personal  representative  has  rejected  claim. .  1807  2236 

foreign  statute  of  limitations 1808-1810  2237-2239 

limitation  of  action  in  contract  sued  on 1811  2239 

the  same,  in  action  against  carrier 2169  2482 

the  same,  in  action  for  negligence.  . 2197  2505 

answer  in  ejectment  by  people 2220  2520 

LIQUIDATED  DAMAGES 

complaint  in  action  for 306  302 

defense  that  contract  provision  was  not  for 1863  2268 

deduction  of,  for  delay 1989  2357 
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complaint  under  civil  damage  act,  for  damages  for 

saleof 1420  1625 

that  action  is  founded  on  credit  sale  of 1849  2261 

the  same,  another  form 1952  2342 

LIS  PENDENS 

complaint  for  damages  for  malicious  filing 1235  1357 

LIVERY  STABLE  KEEPERS 

complaint  for  stabling  and  care  of  horses, 286  286 

complaint  for  damages  for  immoderately  driving 

horse 716  776 

LLOYDS  POLICY 

against  attorneys  in  fact  under 526  547 

against  underwriter 527  549 

LOAN 

for  services  in  procuring 258  266 

See  Money  Lent. 

Ilodgings 

complaint  for 207  216 

LOST  NEGOTIABLE  INSTRUMENT 

complaint  on  lost  promissory  note • 351  348 

to  compel  issuance  of  new  security  for 1684  2144 

LUNATICS 

complaints  affecting 87-90 

answer  by,  introduction  of 9                 8 

complaint  by  committee  under  New  York  statutes  87               87 

the  same,  against  committee 88               89 

for  annulment  of  marriage  of 1346-1347  1507-1508 

See  Insane  Persons. 

MACHINERY 

on  warranty  of  the  working  quality  of 681  741 

complaint  against  operation  of,  as  nuisance 993a  1085 

MAINTENANCE 

defense  of  champerty  or  maintenance 1823  2246 

MALICIOUS  INJURY 

.  complaint  for  malicious  injury  to  property 1144  1248 

for  maliciously  injuring  animal 1145  1248 

for  causing  plaintiff's  discharge 1283  1413 

for  enticing  away  plaintiff's  workmen 1284  1414 
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complaints  in  actions  for  malicious  prosecution . . .  1347-1359 

note  on  elements  of  action 1346 

complaint  for  malicious  prosecution  where  plain- 
tiff was  acquitted 1228  1347 

after  discharge  by  magistrate  on  hearing 1229  1349 

where  grand  jury  failed  to  indict 1230  1350 

after  indictment  was  found,  but  afterwards  dis- 
missed or  quashed '.,..- 1231  1350 

charge  of  misdemeanor,  and  acquittal  by  magis- 
trate      1252  1342 

for  arrest  in  civil  action 1233  1353 

for  seizure  of  property  under  civil  process 1234  1355 

for  maliciously  filing  lis  pendens 1235  1357 

for  bringing  civil  action 1236  1358 

answers  in  malicious  prosecution,  see  Answebs, 
under  subheading,  False  Imprisonment  and 
Malicious  Prosecution. 

MALPRACTICE 

complaints  for  malpractice,  etc 1003-1030 

MANDATORY  INJUNCTION 

complaint  asking  for 1621  2013 

MANUFACTURE 

for  breach  of  contract  to 619  668 

the  same,  out  of  plaintiff's  materials 620  669 

for  goods  made  and  not  accepted 621  670 

MANUFACTURER 

for  personal  injuries,  for  deceit  in  concealing  a  dan- 
gerous defect 1205  1319 

the  same,  founded  upon  an  express  warranty 676  736 

the  same,  where  article  constitutes  a  thing  of 

danger  in  its  use 945  1023 

complaint  by,  for  libel. 1246  1375 

the  same,  another  form 1253  1383 

MARINE  INSURANCE 

See  Insurance. 

MARRIAGE 

complaints  in  matrimonial  actions 1498-1515 

answers  in  same 2598-2603 

actions  on  breach  of  promise  of,  see  Promise  of 
Marriage. 
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naming  as  party 32 

complaintg  affecting 90-94 

complaint  to  recover  wife's  ante-nuptial  debt.  ...         76  80 

the  same,  where  husband  has  acquired  property  of 

wife 77  80 

the  same,  where  husband  has  acquired  her  separate 

property   78  81 

complaint  by,  for  services 291  289 

complaint    by,    alleging    marriage    and    separate 

estate 90  90 

complaint  by,  in  action  other  than*  on  contract  for 

payment  of  money  only 91  92 

complaint  against,  in  equity,  on  contract  charging 

separate  estate 92  93 

complaint  against,  at  law  on  contract  for  benefit  of 

or  charging  separate  estate 93  94 

complaint  against  for  necessaries  for  which  she 

^^  charged  herself 228  238 

allegation  of  special  damage  to  married  woman  by 

loss  of  separate  earnings 980  1063 

See  Husband  and  Wife,  Widow. 

defense  of  plaintiff's  coverture 1751  2197 

the  same,  defendant's  coverture 1851  2262 

MARSHALING  ASSETS 

complaint  in  action  to  marshal  assets 1620  2009 

MASTER  AND  SERVANT 

complaints  in  actions  for  services  and  materials 

furnished 242-300 

in  actions  for  breach  of  contract  of  employment. . .  655-677 

in  actions  against  employers  for  negligence 969-1002 

on  agreement  to  pay  drafts  by  employee  for  ex- 
penses      321  319 

by  employee  for  wrongful  discharge 610'  655 

the  same,  where  employer  does  not  permit  em- 
ployee to  begin  service 611  659 

the  same,  by  employee  holding  over  for  renewal 

term 612  659 

contract  to  pay  salary  and  commissions 613  660 

by  newspaper  proprietor  for  cancelling  contract 

for  advertising .      614  662 

against  employee  for  leaving  service 615  662 
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against  engineer  for  breach  of  contract  to  run  en- 
gine, with  damages  for  negligent  use 616  663 

by  apprentice  against  master 617  667 

by  master  against  father  of  apprentice 618  667 

under  N.  T.  Workmen's  Compensation  Act, 
by  employee  engaged  in  occupation  within 
application  of  the  Act 898  971 

note  on  application  of  the  Workmen's  Compensa- 
tion Act 969-971 

under  N.  Y.  Employers'  Liability  Act,  gen- 
eral form ! 899  972 

note  on  general  effect  of  that  statute 971 

another  form,  negligent  direction  to  plaintiff  by 

one  intrusted  with  authority .900  974 

another  form,  failure  to  furnish  proper  equipment      901  976 

another  form,  failure  to  furnish  proper  equipment 

for  operation  of  mine 902  976 

unsafe  place  to  work,  negligent  injury  to  serv- 
ant from  fall  of  materials 903  977 

the  same,  fall  of  building  through  overloading  floors      904  978 

the  same,  fall  of  overhanging  bank 905  979 

the  same,  negligent  construction  or  operation  of 
.    mine 906  980 

the  same,  from  fall  of  skylight 907  981 

the  same,  from  fall  of  scaffold 908  982 

the  same,  another  form,  scaffold  not  furnished  by 

employer 909  984 

the  same,  another  form  under  common-law  lia- 
bility        910  985 

the  same,  master  requested  to  guard  against  de- 
fect, and  giving  assurance  of  safety  or  promise 
to  remedy  defect , 911  986 

the  same,  danger  of  plaintiff's  risk,  but  risk  en- 
hanced by  defendant's  neglect 912  986 

falling  in  of  excavation  which  plaintiff  was  mak- 
ing        913  988 

defective  tools  and  appliances;  defective  elevator 

car 914  989 

the  same,  defective  elevator  shaft 915  990 

the  same,  explosion  of  steam  engine 916  990 

the   same,   unnecessary   appliance   of   dangerous 

character 917         - ;   990 
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the  same,  failure  to  guard  machine  as  required  by- 
statute 918  991 

the  same,  lack  of  safety  appliance  which  master 

promised  to  supply 919  992 

the  same,  failure  to  keep  machinery  in  repair ....       920  993 

the  same,  employee  induced  by  promise  to  repair 

to  continue  use  of  defective  appliance 921  994 

the  same,  where  injury  occurs  from  two  defects 

in  safety  appliances .- 922  996 

from  incompetent  fellow-servant 923  997 

allegation  of  failure  to  supply  sufficient  employees .       924  998 

failure  of  employer  to  promulgate  rules 925  999 

failure  of  employer  to  instruct  young  inexperienced 

workman  in  use  of  a  dangerous  appliance ....       926  1000 

failure  to  instruct  regarding  danger  not  realized 

without  special  knowledge  or  actual  experience      927  1001 

by  infant  employed  in  factory  in  violation  of  labor 

law 928  1002 

— —     to  restrain  former  employee  from  entering  employ- 
ment of  rival  concern 1627  2022 

the  same,  from  disclosing  trade  secrets 1628  2024 

the  same,  from  rendering  the  special  services  con- 
tracted for,  to  another 1629  2025 

the   same,   from   soliciting   plaintiff's   customers, 

under  express  agreement 1630  2027 

the  same,  another  form  under  an  implied  agreement 

not  to  do  so    1631  2028 

complaint  for  enticing  away  workman 1284  1414 

complaint  for  seduction 1281  1411 

answers  in  employees'  actions  for  wrongful  dis- 
charge, see  Answers,  under  subdivision 
Wrongful  Discharge. 

answer  alleging  negligence  of  fellow-servant 2190  2501 

justification  of  assault  by  servant 2282  2558 

See  Services. 

MATERIALS  FURNISHED 

for  materials  incidentally  furnished  in  connection 

with  services  rendered 239  252 

MATRIMONIAL  ACTIONS 

complaints  in  matrimonial  actions 1498-1515 

See  Divorce. 
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complaint,  for  foreclosure  by  contractor 1373  1542 

where  deposit  has  been  made  to  discharge  lien. . . .  1374  1547 

where  undertaking  has  been  given  to  discharge  lien  1375  1548 

by  contractor  against  lessee  and  owner 1376  1549 

by  sub-contractor  against  owner  and  contractor .  .  1377  1550 
by  materialman  or  laborer  against  owner,  con- 
tractor and  sub-contra6tor v 1378  1553 

allegation  that  lien  was  continued  by  court  order . .  1379  1555 

allegation  of  collusive  advance  payment  by  owner  1380  1555 

allegation  of  collusive  incumbrance  by  owner 1381  1556 

allegation  of  unfounded  lien 1382  J559 

by  assignee  of  contract 1383  1557 

allegation  that  plaintiff  received  an  order  from 

contractor  or  sub-contractor 1384  1557 

against  owner,  to  enforce  lien  in  court  not  of  record  1385  1558 

to  foreclose  hen  under  municipal  contract 1386  1559 

against  sureties  on  undertaking  to  discharge  lien  on 

public  improvement , 1387  1563 

for  interpleader,  by  owner  indebted  to  contractor, 

against  lienors 1652  2073 

answers  in  actions,  see  Answers  under  subhead- 
ing Mechanics'  Liens. 

MEMBERSHIP  CORPORATIONS 

complaint  to  enforce  liability  of  directors  of  mem- 
bership corporation 1327  1479 

MILK 

for  penalty  for  selling  impure 1407  1602" 

MINERALS 

for  conversion  of 1082  1177 

MINES 

complaint  for  injury  to  employee  from  defective 

construction 906  980 

the  same,  defective  apparatus  for  operating  mine. .       902  976 

the  same,  fall  of  overhanging  bank 905  979 

MISCELLANEOUS  ACTIONS 

complaints    in   various  miscellaneous   actions  at 

law 1425-1432 

complaints  in  actions  given  by  foreign  statute. . . .  1433-1439 
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in  miscellaneous  actions  to  recover  statutory  penal- 
ty ••;•••. •• 1592-1607 

complaints  in  miscellaneous  statutory  actions ....  1608-1654 

complaints  in  miscellaneous  actions  in  equity .    ..  2130-2149 

answers  in  various  actions  for  equitable  relief 2610-2630 

MISJOINDER 

See  Demurrer. 

MISNOMER 

defense  of 1761  2201 

MISTAKE 

complaint  for  money  paid  under  mutual  mistake 

of  fact 187  196 

complaint  for  money  overpaid  by  mutual  mistake      188  197 

the  same,  erroneous  account  rendered  to  plaintiff 

and  paid - 189  198 

the  same,  upon  a  sale  of  goods 190  199 

on  bond  to  procure  stay  of  proceedings  for  reforma- 
r<        tion  of  mistake  in  it  and  for  judgment  on  it 

as  reformed 449  441 

complaint  against  consignee  who  received  goods 

shipped  by  mistake 1115  1205 

complaints  in  actions  for  relief  from  mistake,  or 

mistake  and  fraud *. . .  1957-1985 

to  rescind  for  mutual  mistake,  or  for  plaintiff's 

mistake  and  defendant's  fraud 1585  1957 

allegations  combining  charge  of  mutual  mistake, 

or  mistake  and  fraud 1586  1958 

the  same,  to  rescind  a  release 1587  1959 

to  correct  an  account  stated 1588  1960 

complaints  to  reform  deed  by  correcting  mistake 

1598-1599  1973 

defense  of  set-off  because  of  prior  overpayments . .     1927  2312 

defense  of  mistake  in  amount  of  note 2009  2068 

answer  alleging  mistake  in  inserting  covenant  in 

deed 2120     2452 

answer  in  ejectment  alleging  mistake  in  deed 2216  2516 

counterclaim  for  rescission  on  ground  of 1961  2341 

MOBS 

complaint  against  city  or  county  for  damages  done 

by  mob 1414  1613 
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complaint  alleging  modification,  and  performance 

"       as  modified 296             292 

defense  of  subsequent  modification  of  contract. .. .  1914            2300 
another  form,  with  allegation  of  non-performance 

by  plaintiff 1988            2357 

See  Principal  and  Surety. 

MONEY 

complaint  for  conversion  of 1079            1174 

the  same,  another  form,  against  fiduciary 1098            1190 

MONEY  LENT 

complaints  for  money  lent 118-124 

by  lender  against  borrower 116              118 

on  an  account 117              120 

where  note  was  given 118              122 

additional  charge  that  defendant  fraudulently  in- 
duced loan .          119              122 

by  chattel  mortgagee  for  deficiency  after  sale  of 

chattels 120              123 

by  pledgee  for  deficiency 121              124 

for  fraud  and  deceit  in  procuring  loan 1191-1193  1304-1306 

answer  denying  that  money  was  lent. . . . : 1929            2320 

defense  that  collateral  was  given 1930            2320 

defense  that  plaintiff  surety  had  collateral 1934            2322 

defense  that  plaintiff  as  co-surety  had  security  .  . .  1935            2322 

defense  of  usury  in  action  on  loan 1931            2321 

MONEY  PAID 

essential  elements  of  action 124 

complaints  for  money  paid 124-148 

by  plaintiff  paying  money  to  third  person  at  de- 
fendant's request 122              124 

by  maker  of  accommodation  note  having  paid  it. .  123              126 

by  accommodation  acceptor  against  drawer 124              127 

by  payer  of  raised  check 125              127 

by  indorser  of  note  who  has  paid  part 126              128 

by  municipal  corporation  to  recover  over  judg- 
ment  against  it  founded    on   negligence  of 

defendant 127              129 

by  broker  for  advances 128              131 

the  same,  on  "short"  sales 129              131 

by  broker  for  advances  on  numerous  transactions  130              132 
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by  broker  after  arbitration  under  rules  of  exchange      131  133 

by  landlord  against  tenant  to  recover  tax,  water 

rate,  etc.,  paid 132  135 

by  surety  on  lease  against  principal 133  136 

by  surety  against  principal  for  money  paid  on 

undertaking 134  137 

by  surety  against,  principal  after  payment  of  debt 

by  surety 135  138 

by  surety  against  co-sureties,  action  at  law  for  con- 
tribution         136  139 

by  joint  maker,  who  has  paid  note  against  the 

other  maker,  for  contribution 137  140 

by  grantee,  who   assumed  mortgage   and   paid 

deficiency,  to  recover  over 138  141 

by  corporate  trustee  sued  for  failure  to  file  report 

against  co-trustee  for  contribution 139  143 

by  tax  collector  to  recover  over  from  owner  tax 

which  plaintiff  has  paid 140  146 

.-. —  fortepairs  on  party  wall 141  147 

by  wife  against  husband  for  payment  by  her  of 

her  own  and  their  child's  support 142  148 

denial  of  fact  of  payment 1932  2321 

denial  of  request  to  pay 1933  2321 

MONEY  RECEIVED 

complaints  in  actions  for  money  had  and  received  149-212 

note  on  character  of  action 149 

general  common-law  complaint 143              149 

general  form,  for  use  in  New  York  and  other  code 

states 144             150 

against  agent,  for  money  received 145             151 

against  agent  for  money  collected 146              151 

the  same,  by  assignee,  and  more  specific  statement  147             152 
against  agent  for  profit  made  from  sale  of  compet- 
ing line  of  goods 148             153 

against  broker  for  proceeds  of  note  discounted . . .  149             154 

against  factor 150             154 

by  consignor,  against  bank,  for  proceeds  of  sale 

deposited  by  factor 151             156 

against  attorney  for  money  collected 152             157 

the  same,  for  money  placed  with  attorney  for  in- 
vestment    153             157 
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to  recover  balance  of  bank  deposit 154  158 

the  same,  and  accruing  interest 155  159 

under  statute  to  recover  back  wager 157  161 

for  money  lost  at  play 158  162 

by  employer  for  money  lost  by  clerk  at  gambling. .  159  163 

to  recover  back  usurious  interest  under  statute. . .  160  164 
to  recover  for  money  paid  under  contract  void 

under  statute  of  frauds 161  165 

to  recover  money  paid  under  duress 162  166 

by  infant,  to  recover  money  paid  under  execu- 
tory contract 163  167 

the  same,  to  recover  money  invested  in  a  partner- 
ship   164  168 

to  recover  money  paid  by  an  incompetent 165  169 

by  or  against  corporation  for  money  paid  under 

ultra  vires  contract 166  170 

by  tenant  to  recover  amount  deposited  as  security 

for  rent 167  171 

for  repayment  of  purchase  price  of  article  condi- 
tioned on  its  proving  satisfactory 168  172 

for  prepayment  on  goods  not  delivered 169  172 

for  advances  on  contract  for  services,  not  fulfilled  170  173 
for  repayment  of  money  paid  on  contract  for  pur- 
chase of  lands;  failure  to  tender  deed 171'  175 

the  same,  defective  title 172  177 

to  recover  deposit  on  purchase  of  lands  induced  by 

fraud..        173  178 

against  transferee  of  lands  who  agreed  to  sell  and 

pay  proceeds  to  plaintiff 174  179 

to  recover  money  paid  under  void  tax  assess-   - 

ment;  where  assessment  has  been  vacated. . .  175  180 

the  same,  assessment  regular  on  its  face 176  183 

the  same,  to  recover  amount  paid  for  tax  certificate  177  185 

the  same,  assessment  on  personal  property 178  186 

against  pledgee  of  note  for  excess  collected 179  188 

by  assignee  of  debtor  who  pledged  mortgage  to 

recover  excess  collected 180  189 

to  recover  fees  collected  by  public  officer  and  not 

paid  over 181  191 

to  recover  fees  of  usurped  office 182  192 

against  one  receiving  funds,  with  knowledge  or 

notice  of  misappropriation 183  192 
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the  same,  with  notice  of  facts  putting  defendant  on 

inquiry ' 184  193 

to  recover  partnership  funds  applied  by  partner 

to  pay  private  debt 185  194 

by  trustee  In  bankruptcy  to  recover  preferential 

payment 186  194 

to  recover  money  paid  under  mistake  of  fact 187  196 

to  recover  overpayment 188  197 

the  same,  under  erroneous  account 189  198 

the  same,  upon  sale  of  goods 190  199 

to   recover   money   deposited   under   irrevocable 

trust,  but  withdrawn 191  199 

to  recover  insurance  money  collected  by  plaintiff's 

vendor.' 192  200 

the  same,  collected  by  factor 193  201 

against  tenant  in  common  or  joint  owner  who  has 
received  entire  proceeds  of  sale  of  prop- 
erty  v..., 194  202 

against  executor  for  money  received  by  decedent  195  203 
for  amount  paid  upon  judgment  afterwards  re- 
versed   196  204 

the  same,  for  restitution  after  an  attachment 197  205 

to  recover  amount  paid  by  plaintiff  on  contract; 

after  rescission  for  fraud 198  207 

the  same,  rescission  on  account  of  defendant's 

breach 199  208 

#     against   one   wrongfully   disposing    of    plaintiff's 

property,  plaintiff  waiving  the  tort 200  209 

to  recover  money  paid  upon  false  representations  201  210 

to  recover  money  paid  upon  fictitious  transactions  202  211 

denial  that  money  was  received 1936  2323 

defense  of  accounting  and  payment 1937  2323 

MONOPOLY 

defense  that  agreement  tended  to  create 1861-1862  2267* 

MORAL  OBLIGATION 

action  based  upon,  after  release  by  composition 

with  creditors 317  312 

MORTGAGE 

complaint  against  grantee  who  assumed  mortgage 

by  grantor  who  paid  deficiency 138  141 
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complaint  to  recover  money  paid  on  forged  mort- 
gage   687             748 

complaint  to  recover  purchase  price  of  a  usurious 

mortgage.  ■ 688              749 

against    mortgagor,    to   recover    deficiency   after  » 

foreclosure 438             425 

complaint  against  guarantor  of  mortgage  to  re- 
cover deficiency   -  506             521 

for  specific  performance  of  agreement  to  give 1452            1681 

complaints  in  actions  for  foreclosure 1785-1851 

complaints  in  actions  to  redeem  from 1851-1854 

complaint  to  cancel  forged  mortgage 1614            1997 

the  same,  for  duress 1615            1998 

the  same,  for  usury *  1616  2000 

the  same,  to  prevent  threatened  cloud 1617            2002 

defense  of  promise  to  apply  indebtedness  upon 

mortgage 1901            2294 

answer  denying  assumption .a 2362            2615 

answer  that  deed  was  intended  as 2217           2517 

See  Foreclosure,  Chattel  Mortgage,  Re- 
demption. 

MORTGAGEE  IN  POSSESSION 

action  by,  against  parties  entitled  to  redeem,  seek- 
ing accounting,  etc 1521  1808 

action  against,  by  mortgagor,  for  redemption. . . .     1535  1842 

the  same,  by  a  junior  incumbrancer 1537  1845 

MULTIPLICITY  OF  ACTIONS 

complaint  in  action  to  prevent 1626  2020 

the  same,  another  form 1679  2138 

MUNICIPAL  CORPORATION 

complaints  against  municipal  corporations  for  neg- 
ligence    908-936 

complaint  by  or  against,  in  New  York 55  63 

complaint  against,  alleging  statutory  notice 58  64 

complaint  by  municipal  corporation  to  recover 
over  judgment  against  it  founded  on  willful 
act  or  negligence  of  defendant 127  129 

complaint  to  recover  money  paid  under  tax  assess- 
ment since  vacated 175  180 

the  same,  assessment  regular  on  face 176  183 
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complaint  to  recover  money  paid  for  invalid  tax 

certificate 177  135 

on  assessment  on  personal  property 178  186 

the  same,  alleging  excuse  for  failure  to  serve  within 

statutory  period 59  65 

complaint  on  bond  issued  in  aid  of  i-ailroad 441  428 

complaint  on  coupon  of  bond  issued  by  town  in 

aid  of  railroad 443  433 

complaint  against  municipal  corporation  for  neg- 
ligence; preliminary  allegations;  service  of 
notice  of  intent  to  sue ;  presentation  of  claim .  836-837  908 

for  injuries  from  negligence,  see  Negligence,  sub- 
division Municipal  Corporations, 
complaint  for  recovery  over  by  municipal  cor- 
poration  against    creator   of   obstruction   in 

highway 967  1046 

complaint  against  contractor  for  leaving  street  in- 
secure        637  638 

complaint    for   leaving    unguarded    material    in 

street * 1005  1098 

complaint  against  city  erecting  nuisance  in  street . .     1008  1102 

complaint  for  damages  caused  by  sewer 1020  1113 

the  same,  for  negligence  in  maintaining  sewer .. .        1021  1114 

the  same,  by  maintenance  of  insufficient  sewer.  .  .     1022  1114 

the  same,  against  municipality  for  pollution  of 

pond 1025  1118 

complaint  against  one  who  wrongfully  obtained 

public  moneys 1137  1231 

to  recover  back  taxes  paid  on  exempt  property . . .       178  186 

to  foreclose  lien  under  municipal  contract 1386  1559 

by  taxpayers  to  prevent  waste  of  public  funds  or 

illegal  acts,  see  Taxpayer's  Action. 
to  recover  personal  taxes,  see  Taxes. 

for  penalty  for  violation  of  ordinance 1412  1608 

to  recover  for  spoliation  of  public  property 1413  1609 

against  city  or  county  for  damages  done  by  mob. .     1414  1613 

to  recover  award  in  condemnation  proceedings. . .     1415  1615 

to  vacate  assessment 1609  1990 

to  enjoin  lease  on  assessment  sale 1619  2006 

defense  of  statute  of  limitations 1800  2233 

defense  of  failure  to  present  claim  against  mu- 
nicipality      1833  2252 
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See  Mistake. 

MUTUALITY  Form  No. 

defense  of  no  mutuality  of  obligation  or  remedy. .     2355 

NAMES 

directions  for  naming  parties 

unknown  name * 

amending  or  adding 

answer  by  defendant  sued  by  wrong  name 7 

complaint  where  corporate  name  has  been  changed  50-51 

to  enjoin  use  of  similar  name  of  corporation 1636 

defense  of  misnomer 1761 

defense  of  plaintiff's  use  of  fictitious  firm  name . . .     1854 
the  same,  uSe  of  assumed  name 1855 

NATURAL  STREAM 
See  Watercouese. 

NAVIGATION 

See  Negligence,  subdivision  Vessels. 

NECESSARIES 

complaint  against  husband  for  necessaries  fur- 
nished wife  or  children 226 

against  husband,  where  wife  is  living  apart  from 

him 227 

against  wife  who  has  personally  charged  herself 

for  necessaries 228 

against  infant  for  necessaries 230 

defense  by  husband;  denial  of  necessaries 1942 

the  same,  that  he  supplied  wife  with  means  to  buy    1943 
the  same,  credit  extended  solely  to  wife 1944 

NEGLIGENCE 

note  on  pleading  negligence 

general  instructions  on  drafting  the  complaint  in .  . 

combining  various  grounds  of,  in  one  count 793 

complaints  in  actions  for  negligence 

on  an  agreement  to  indemnify  against  results  of 

one's  negligence 637 

against  agents,  see  Peincipal  and  Agent. 

by  municipal  corporation  to  recover  over  judgment 

against  it  founded  on  negligence  of  defendant      127 

against  engineer  for  breach  of  contract  to  run  en- 
gine, with  damages  for  negligent  use 616 


Page 
2611 


30-34 

32 

33 

8 

60-61 

2040 

2201 

2263 

2264 


235 

236 

238 

240 

2326 

2326 

2326 

842-843 

844-845 

869 

842-1068 

688 


129 
663 


General  Index  2759 

Volume  I  ends  with  page  1432 

NEGLIGENCE— Continued.                                      Form  No.  Page 
against  printer  for  breach  of  agreement  and  injury 

to  plates 625  673 

against  bank  for  neglect  to  present  or  protest  note  707  769 

the  same,  for  delay  in  presenting  check 708  770 

against  bailee  to  perform  work  for  not  using  due 

care  and  skill  in  repairing 712  774 

for  damages  for  improperly  loading  cargo 714  775 

for  damages  for  injury  to  horse 716  776 

against  hirer  of  property  for  not  taking  care  of  same  715  775 

against  carriers  for  breach  of  contract  duty 777-800 

against  proprietor  of  public  resort  for  loss  of  pocket- 
book '   746  803 

against  pledgee  for  loss  of  pledge 749  806 

the  same,  for  injury  to  pledge 750  807 

against  telegraph  company  for  failure  to  deliver 

message 751  807 

charging  knowledge  of  urgent  character 752  812 

the  same,  for  mistake  in  transmission  of  message. .  759  820 
the  same,   for  negligence  of  delivering  message 

twice 752  813 

the  same,  for  delay  in  delivery 753  815 

the  same,  under  Indiana  statute 755  816 

the  same,  under  Georgia  statute 756  817 

the  same,  causing  mental  anguish 757  818 

the  same,  by  husband  for  injury  to  wife's  feelings  758  820 

complaint  against  warehouseman  for  loss  of  goods  760  824 
the  same,  for  injury  to  goods  through  neglect  to 

obey  instructions 761  825 

against  steam  railroad  company 

complaint  for  injury  at  crossing 775  852 

the  same,  other  allegations  of  injury  at  crossing. . .  776  854 

injury  where  railroad  runs  upon  highway 779  858 

for  defective  condition  of  track  at  highway .  .    . '. .  780  859 
complaint    by    passenger   in    street    car    against 

steam  railroad  company  for  collision 777  856 

the  same,  against  both  companies 778  857 

the  same,  derailment  of  train 781  860 

the  same,  for  accident  at  bridge 782  860 

the  same,  injury  at  station 783  861 

the  same,  other  allegations  of  injury  to  passengers  784  861 
the  same,  allegation  of  loss  of  money  and  valuables 

in  railway  accident 785  862 
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the   same,    allegation    of    injury   received    when 

boarding  moving  train 786  862 

the  same,  allegation  of  failure  to  provide  for  han- 
dling crowds 787  863 

injury  at  station  to  one  not  a  passenger 788  863 

by  licensee  for  injury  while  crossing  track 789  863 

willful,  wanton  or  reckless  injury  to  person  tres- 
passing on  track 790  864 

the  same,  other  allegation  of  defendant's  act 791  866 

by  employee,  under  Federal  Employers'  Liability 

Act...-. 792  867 

the  same,  showing  liability  under  that  statute,  as 
well  as  at  common  law  and  under  a  state 
statute 793  •  869 

the  same,  injury  from  defective  equipment  and 

material 794  870 

the  same,  injury  from  defective  track 795  872 

the  same,  other  allegations  of  injury  from  defective 

equipment 796  873 

the  same,  failure  to  adopt  proper  rules 797  875 

the  same,  for  injury  caused  by  insufficiency  of  em- 
ployees . 798  877 

the  same,  allegation  of  injury  caused  by  negligence 
of  one  made  vice  principal  under  N.  Y.  Rail- 
road Law,  §  64 799  877 

the  same,  another  form  under  same  statute,  in 

more  detail 800  878 

the  same,  injury  caused  by  fellow-servant 801  878 

the  same,  another  form 802  879 

the  same,  employee  injured  by  being  transferred 

to  different  service 803  881 

for  frightening  plaintiff's  horse  on  highway 804  881 

for  setting  fire 805  882 

for  killing  animals 806  885 

the  same,  under  New  York  statute 807  886 

against  street  railroad  company 

complaint   by    passenger    for    negligent   starting 

of  car 808  887 

the  same,  for  starting  car  before  plaintiff  reached 

place  of  safety 809  888 

the.  same,  negligent  acceleration  of  speed  as  plain- 
tiff was  about  to  alight 810  889 
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the  same,  another  form,  as  plaintiff  was  preparing 

to  hoard  car 811  390 

the  same,  another  form,  while  plaintiff  was  stand- 
ing in  car 812  890 

the  same,  injury  while  riding  on  platform  between 

cars 813  891 

the  same,  while  riding  on  step 814  892 

the  same,  while  riding  on  platform 815  893 

the  same,  while  riding  on  the  running  board 816  893 

the  same,  injuries  caused  by  collision 817  894 

the  same,  injury  in  panic  among  passengers 818  894 

the  same,  against  both  street  railway,  company 
and  municipality,  for  defects  in  roadway  ad- 
jacent to  car  track 819  895 

the  same,  unsafe  condition  of  street  caused  by  re- 
pairs being  made 820  897 

injury  to  boy  stealing  ride 821  898 

for  injury  to  pedestrian 822  898 

the  same,  for  failure  to  repair  pavement 826  901 

to  one  engaged  in  work  on  street 823  899 

to  infant  injured  while  in  street 824  900 

injury  from  electric  shock 825  901 

for  colliding  with  plaintiff's  vehicle 827  902 

the  same,  showing  condition  of  highway  making 

necessary  use  of  defendant's  track 828  903 

allegation  of  defective  brake 829  903 

vessels 

complaint  against  owner  of  vessel  for  negligence 

causing  collision  at  wharf 830  904 

the  same,  for  swells  of  defendant's  vessel 831  905 

the  same,  allegation  of  negligence  in  towing  vessel  832  905 

the  same,  another  form 835  907 

the  same,  collision  under  way 833  906 

the  same,  injury  through  negligent  loading  with  in- 
flammable cargo 834  907 

against  municipal  corporation 

preliminary  allegations  and  presentation  of  claim, 

and  notice  of  intent  to  sue 836  908 

allegation  of  service  of  notice  of  intent  to  sue  New 

York  City  for  injury  to  property   837  911 

complaint  for  injuries  from  defective  sidewalk . . .  838  912 

other  allegations  of  defective  sidewalks 839  914 
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obstruction  placed  by  third  person  and  negligently 

suffered  to  remain 840  915 

injuries  caused  by  accumulation  of  snow  and  ice. .  841  916 

the  same,  other  allegations 842  917 

unsafe  condition  caused  by  act  or  omission  of  abut- 
ting owner 843  918 

injury  from  bad  condition  of  crosswalk 844  918 

the  same,  other  allegations  of  defective  crosswalk . .  845  919 

injury  from  defective  condition  of  highway 846  920 

the  same,  failure  to  guard  excavation 847  922 

the  same,  omission  to  place  lights  thereon 848  922 

the  same,  for  permitting  obstruction  in  highway. .  849  923 

the  same,  another  allegation 851  924 

the  s"ame,  against  municipality  and  its  licensee ...    '  852  925 
the  same,  against  municipality,  abutting  owner, 

contractor  and  subcontractor 853  926 

licensing  use  of  apparatus  which  frightens  horses. .  854  927 

for  collapse  of  bridge 855  927 

for  failure  to  guard  bridge  during  repairs 856  929 

allegations  of  negligence  in  construction,  accept- 
ance and  repair  of  bridge 857  930 

neglect  to  repair  sewer.  .  .' 858  931 

in  omitting  to  clean  public  well 859  932 

to  recover  damages  to  fruit  trees  through  negli- 
gence of  public  servants 860  932 

against  two  cities  for  negligence  of  workman  on 

connecting  bridge 861  932 

injury  to  child  from  defective  playground  at  school  862  933 

for  wrongful  treatment  of  invalid 863  934 

Obstructions  or  Defects  on  Sidewalks  or  in  High- 
way Caused  by  Private  Individuals 
(a)  on  sidewalks : 
for  defective  or  insecure  covering  of  coal  hole,  or 

other  opening  in  or  from  sidewalk 864  937 

the  same,  where  cover  was  removed  and  not  re- 
placed    865  938 

injury  by  skid  or  runway 866  939 

by  structure  upon  sidewalk •  867  940 

leader-pipe,  discharging  water  on  sidewalk 868  941 

excavation,  adjoining  upon  sidewalk; 869  942 

fall  of  blind,  or  sign,  from  premises  abutting  on 

highway 870  942 
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(b)  on  roadway:  FomNo.  Pago 

against  contractor  for  leaving  street  insecure 871  943 

the  same,  for  laying  building  materials  in  street  .  .      872  944 

against  carrier  for  leaving  articles  for  delivery  in 

street... 873  945 

injury  to  child  at  play,  from  material  placed  in 

street 874  945 

against  one  causing  defect  and  another  whose  negli- 
gent act  was  a  concurrent  cause  of  injury. . . .       875  946 

Against  Landlord,  Tenant  or  Occupant,  for  De- 
fective Premises 

allegations   of  landlord's   control  of  portions  of 

premises 876  947 

allegation  of, defendant's  ownership  of  tenement 

house 877  948 

against  landlord  for  letting  unhealthy  premises. . .       878  949 

ilKl  same,  leasing  infected  house 883  953 

against  owner  of  tenement  or  apartment  house  for 

injury  through  dangerous  stair  covering 879  950 

the  same,  defective  condition  of  roof 880  950 

the  same,  failure  to  light  halls  or  provide  railing 

for  stairs 881  951 

1  the  same,  neglect  to  provide  fire-escapes 882  952 

against  occupant,  for  injury  from  fall  of  elevator. .       884  954 

the   same,  for   injuries   from   unguarded   hatch- 
way        885  955 

against  one  inviting  public  to  enter  premises;  fall 

of  grand  stand,  or  other  structure 886  957 

the  same,  negligent  decoration  of  public  hall 887  958 

against  hotel  keeper,  for  injury  to  guest 889  959 

against  owner  of  private  premises,  fall  of  piazza 

injuring  visitor 888  959 

the  same,  injury  to  child  from  danger  at  place 

where  children  were  accustomed  to  play 890  960 

against  owner  and  occupant  of  premises  for  injury 

caused  by  explosion  thereon 891  962 

the  same,  for  injury  caused  by  explosion  on  premises     891  962 

injury  caused  by  blasting 892  962 

injury  to  mere  licensee 893  963 

against  owner  or  lessee  of  defective  wharf 894  964 

the  same,  injuries  to  vessel  from  bad  bottom  of 

dock 895  965 
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the  same,  defective  construction  of  wharf 896  967 

for  negligence  of  mill  owners  overflowing  lands . . .       897  967 

Master  and  Servant 

(a)  Workmen's  Compensation  Act: 

note  on  effect  of 969 

complaint   by  employee   engaged  in   occupation 

within  application  of  the  act 898  971 

(b)  New  York  Employers'  Liability  Act; 

note  on  effect  of f 971 

general  form  under  statute 899  972 

negligent  direction  to  plaintiff  by  person  intrusted 

with  authority 900  974 

failure  to  furnish  proper  equipment 901  976 

the  same,  for  operating  mine 902  976 

(c)  other  actions  under  other  statutes  and  under 
the  common  law: 

unsafe  place  to  work;  for  injury  to  servant  by  fall 

of  materials 903  977 

the  same,  fall  of  building  through  overloading  floors      904  978 

the  same,  fall  of  overhanging  bank 905  979 

the  same,  negligent  construction  or  operation  of 

mine 906  980 

the  same,  from  fall  of  skylight 907  981 

the  same,  from  fall  of  scaffold 908  982 

the  same,  another  form,  scaffold  not  furnished  by 

plaintiff's  employer 909  984 

the    same,    another    form,    under    common-law 

liability 910  985 

the  same,  master  requested  to  guard  against  de- 
fect, and  giving  assurance  of  safety,  or  promise 
to  remedy  the  defect 911  986 

the  same,  danger  of  plaintiff's  risk,  but  risk  en- 
hanced by  defendant's  neglect 912  986 

falling  in  of  excavation  plaintiff  was  making 913  988 

defective  tools  and  appliances;  defective  elevator 

car :....: 914  989 

the  same,  defective  elevator  shaft 915  990 

the  same,  explosion  of  steam  engine 916  990 

the   same,   unnecessary   appliance   of   dangerous 

character 917  990 

the  same,  failure  to  guard  machine  as  required  by 

statute 918  991 
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the  same,  lack  of  safety  appliance  which  master 

promised  to  supply 919  '992 

the  same,  failure  to  keep  machinery  in  repair 920  993 

the  same,  employee  induced  by  promise  to  repair 

to  continue  use  of  defective  appliance 921  994 

the  same,  where  injury  occurs  from  two  defects 

in  safety  appliances 922  996 

from  incompetent  fellow  servant 923  997 

allegation  of  failure  to  supply  sufficient  employees .       924  998 

failure  of  employer  to  promulgate  rules 925  999 

failure  of  employer  to  instruct  young  and  inex- 
perienced workman  in  use  of  dangerous  ap- 
pliance        926  1000 

failure  to  instruct  regarding  danger  not  known 
without  special  knowledge  or  actual  experi- 
ence        927  1001 

by  infant  employed  in  factory  in  violation  of 

Labor  Law , 928  1002 

For  Malpractice,  etc. 
^.against  attorney  for  delay  in  prosecuting  action . .       929  1003 

the  same,  for  negligent  conduct  of  litigation 930  1006 

the  same,  or  title  company,  for  negligence  in  search- 
ing title 931  1007 

the  same,  for  negligent  investment  of  client's  money      932  1009 

the  same,  for  giving  dishonest  advice 933  1010 

against  a  physician,  for  maltreatment 934  1012 

the  same,  for  negligent  treatment 935  1013 

against  surgeon,  for  malpractice 936  1014 

the  same,  another  form  with  more  specific  allega- 
tions        937  1016 

against  examiner  in  lunacy  for  negligently  giving 

certificate  of  insanity 938  1016 

against  hospital  superintendent  for  neglect  of  pa- 
tient        939  1017 

against  public  hospital,  for  injuries  caused  by  in- 
competent employees 940  1018 

against  dentist ■ .      941  1019 

against  corporation  practicing  dentistry 942  1019 

against  stockbroker  for  negligence  in  operating  a 

straddle 943  1020 

against    corporate    officer   for   negligence  in  its 

affairs 944  102 
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by  one  having  no  contract  relations  with  defendant 
to  recover  for  manufactured  article  which  was 
a  thing  of  danger 945  1023 

the  same,  another  form,  against  wholesaler  for 
selling  an  explosive  oil  to  retailer,  who  sells 
to  plaintiff 946  1024 

against  compounder  of  drugs  for  selling  poisonous 

drug  under  wrong  label 947  1025 

against  druggist  who  negligently  furnished  a  wrong 

drug : 948  1027 

for  delivering  to  common  carriers  dangerous 
materials  without  disclosing  their  charac- 
ter        949  1028 

Miscellaneous 

for  keeping  a  dangerous  animal 950  1030 

for  injury  from  vicious  horse 951  1032 

against  owner  of  vicious  horse  leaving  it  unat- 
tended in  public  street,  and  unfastened 952  1033 

against  owner  of  dog  for  injury  to  sheep 953  1034 

injury  from  runaway  horse 954  1035 

against  owner  of  horse  negligently  driven  upon 

pedestrian , 955  1036 

the   same,   negligently  driven   against   plaintiff's 

vehicle 956  1037 

the  same,  for  negligent  driving  where  injury 
to  plaintiff  occurred  in  endeavoring  to  avoid 
collision 957  1037 

the  same,  driving  high-spirited  horse  where  it  would 

become  frightened  and  unruly 958  1038 

for  negligent  driving  of  automobile 959  1039 

the  same,  another  form,  with  more  specific  allega- 
tions        960  1040 

for  injuring  borrowed  or  hired  chattels 961  1041 

for  negligently  watching  fire 962  1041 

for    electric    shock    from    improperly    charged 

wires 963  1042 

against    gas    company    for    explosion    from    gas 

leakage 964  1043 

against  two  or  more  persons  whose  separate  negli- 
gent acts  contribute  to  injury 965  1044 

for  injury  received  when  attempting  to  rescue 

another 966  1045 
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To  Recover  over  against  One  Whose  Fault  Caused 
Injury 

by  municipal  corporation  for  recovery  over  against 
the  one  who  created  obstruction  or  defect  in 

highway t 967  1046 

by  joint  tort  feasor  for  recovery  over  against  the 
other   whose    affirmative   negligence    caused 

the  injury 968  1049 

another  form,  by  contractor  to  recover  over  against 

subcontractor 969  1051 

the  same,  another  form,  by  owner  of  realty  to  re- 
cover over  from  one  primarily  liable  for  in- 
jury; failure  to  replace  cover  of  coalhole 970  1052 

by  insurance  company,  subrogated  to  rights  of 

owner  of  injured  property 971  1054 

by  State,  or  insurance  carrier,  against  third  per- 
son whose  negligence  caused  injury  for  which 
employee   has   secured   compensation   under 

Workmen  Compensation  Law 972  1055 

Allegations  of  Injury  and  Damage 

allegation  of  bodily  injury  in  general  terms 973  1056 

review  of  cases  on  alleging  bodily  injury 1056-1060 

alleging  secondary  results  of  injury 975  1061 

alleging  permanency  of  injury 976  1061 

alleging  medical  and  surgical  expenses 977  1062 

alleging  loss  of  earnings  or  income 978  1062 

alleging  expense  incurred  in  employing  substitute      979  1063 

alleging  loss  of  separate  earnings  by  married  woman      980  1063 

alleging  damage  to  property 981  1064 

another  form,  injury  to  plaintiff's  business 982  1064 

alleging  damage  caused  by  injury  to  wife  or  minor 

child , 983  1066 

special  damages  incurred  in  endeavor  to  reduce 

damages  anticipated  by  defendant's  act 984  1068 

for  negligence  causing  death 985-987  1069-1075 

for  complaints  based  on  negligence  of  sheriffs,  see 

Sheriffs. 
complaint  against  executor,  etc.,  for  not  collecting 

debt 1293  1428 

counterclaim  against  carriers  for  negligence 1983  2354 

answers  in  actions  for  negligence,  see  Answers, 
under  subdivision  Negligence  and  Nuisance. 
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complaint  on  negotiable  bond ...... 439  426 

another  form  on  railroad  bond  requiring  certifica- 
tion by  trustee 440  427 

on  municipal  bond  issued  in  aid  of  railroad .  .  441  428 

on  coupon 442  432 

on  coupon  of  bond  issued  by  town  in  aid  of  rail- 
road   443  433 

against  guarantor  of  payment  of  coupons  upon 

negotiable  bonds 498  51 1 

NEGOTIABLE  INSTRUMENTS 
See  Bills,  Notes  and  Checks. 

to  restrain  negotiation  of 1624  2015 

to  compel  issuance  of  new  security  to  replace  lost 

or  destroyed 1684  2144 

NEW  PROMISE 

complaint  on  debt  outlawed  or  discharged  and  re- 
vived by  new  promise 316  310 

NEWSPAPER 

by  proprietor  of,  for  damages  for  cancellation  of 

contract  for  advertising : 614  662 

NEXT  OF  KIN 

complaint  by .    : 38  48 

by  creditor  to  enforce  liability  of 1357  1517 

the  same,  against  one 1359  1519 

by  widow  or  next  of  kin  to  recover  distributive 

share 1368  1532 

to  determine  validity  of  testamentary  provision. .  1372  1538 

NON-JOINDER 

See  Answer. 

NON-NEGOTIABLE  NOTES 

complaints  on 328-331 

the  same,  other  forms 598-601 

against  guarantor  of  payment  of 509              525 

NON-PAYMENT 

necessity  of  alleging 18,  25,  120, 

247 
NON-PERFORMANCE 

allegations  excusing 247  257 

the  same,  another  form 248  258 
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the  same,  under  building  contract 297  295 

the  same,  another  form 293  296 

See  Performance. 

NOTES 

See  Bills,  Notes  and  Checks. 

NOTICE 

notice  of  claim  to  municipal  corporation 58  64 

alleging  excuse  for  not  giving  in  time 59  65 

notice  of  misappropriation  of  funds 183  192 

notice  of  facts  putting  on  inquiry 184  193 

against  a  purchaser  with  notice.  .  .  .• 1090  1183 

judicial  notice,  see  Judicial  Notice. 

against  a  bank  having  notice,  for  misapplication 

of  plaintiff's  funds ■    1485  1743 

allegation  of  notice  to  continuer  of  nuisance 989  1078 

complaint  for  damages  for  malicious  filing  of  lis 

pendens 1235  1357 

See  Bills,  Notes  and  Checks. 

NOVATION 

against  one-who  became  liable  for  goods  sold,  by. .       231  241 

against  bank  on  check  which  it  has  certified 420  406 

defense  of  novation 1900-1902  2294 

the  same,  promise  to  apply  indebtedness  on  mort- 
gage,      1884  2284 

NUISANCE 

complaints  in  actions  for  nuisance 1076-1129 

complaint  by  municipal  corporation  to  recover 
over  on  judgment  against  it  founded  on  negli- 
gence of  defendant 967  1046 

for  breach  of  covenant  against  nuisances 594  633 

against  creator  of,  with  demand  for  damages 988  1078 

the  same,  alternative  demand  for  abatement,  or 

injunction 988  1078 

the  same,  against  a  continuer 989  1081 

allegation  of  maintenance  and  explosion  of  powder 

magazine 990  1082 

against  plant  for  manufacture  and  storage  of  ex- 
plosives        991  1082 

allegation  of  nuisance  from  smoke,  and  injuries ...       992  1083 

against  gas  company 993  1084 
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operation    of    machinery    causing    vibrations    of 

plaintiff's  building ."...  993a  1085 

allegation  of  operation  of  electric  light  plant 994  1087 

against  manufacturing  on  upper  floor  using  in- 
jurious substances 995  1087 

maintenance  of  improper  privies  and  drains 996  1089 

against  proprietor  of  bowling  alley 997  1090 

against  proprietor  of  gambling  hall 998  1090 

against  proprietor  of  house  of  prostitution 999  1092 

to  enjoin  offenses  against  public  decency 1000  1093 

for  removal  of  encroachment  in  highway;  by  public 

authority • 1001  1094 

the  same,  by  private  individual  suffering  special 

damage 1002  1095 

against  creator  of  dangerous  condition  in  public 

highway,  causing  personal  injury 1003  1096 

the  same,  by  private  owner  or  occupant  sustaining 

special  injury 1004  1097 

for  making  excavation  in  dangerous  proximity  to 

highway,  and  f ailing  to  guard  same 1005  1098 

for  maintaining  on  highway  a  structure  calculated 

to  frighten  horses 1006  1099 

against  city  for  removal  of  structure  erected  in 

street 1007  1100 

against  city  for  licensing  an  unlawful  use  of  highway  1008  1102  . 

injury  from  maintenance  of  vault  under  sidewalk  1009  1103 
obstruction  in  sidewalk  maintained  by  abutting 

owner 1010  1104 

.  against  owner  of  leased  premises,  for  fall  of  material  1011  1104 

against  one  using  sidewalk  unreasonably 1012  1105 

the  same,  by  means  of  exhibition  attracting  crowds  1013  1106 

for  obstructing  a  private  way     1014  1107 

defective  water-pipes  in  adjoining  premises 1015  1108 

water  flowing  from  adjoining  roof 1016     _     1109 

depriving  plaintiff's  land  of  lateral  support;  land 

in  natural  condition : 1017  1109  • 

the  same,  injury  to  plaintiff's  building;  defendant 

given  license  to  shore  up  and  protect  the  walls  1018  1110 
the  same,  defendant  not  attempting  to  shore  up 

walls 1019  1112 

against  city  for  damages  caused  by  sewer 1020  1113 

the  same,  for  negligence  in  maintaining  sewer.  .  . .  1021  1114 
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the  same,  for  maintenance  of  insufficient  sewer. . .  1022  1114 

pollution  of  watercourse  by  factory  wastes 1023  1116 

the  same,  injury  caused  by  many  defendants  acting 

independently 1024  1117 

against  municipality  for  pollution   of  plaintiff's 

pond 1025  1118 

laying  and  maintaining  private  drain  causing  in- 
jury   1026  1120 

against  erector  of  dam  or  embankment  causing 

overflow 1027  1120 

the  same,  against  both  erector  and  continuer 1028  1121 

the  same,  averment  of  special  damages 1029  1122 

allegation  of  notice  and  demand  to  continuer 1030  1122 

against  railroad  for  insufficient  sluiceway 1031  1123 

for  damage  caused  by  bursting  of  reservoir 1032  1124 

for  unreasonably  retaining  or  diverting  natural 

stream 1033  1125 

allegation  of  right  by  prior  appropriation 1034  1127 

for  diverting  water  used  for  irrigation  purposes .. .  1035  1127 
interfering  with  underground  percolation,  by  arti- 
ficial means 1036  1128 

answer  in  action  for  nuisance,  denying  plaintiff's 

title 2200  2506 

denial    that    defendant    has    maintained    alleged 

nuisance *  2201  2506 

denying  continuance  of  nuisance 2202  2506 

another  form 2203  2507 

that   injunction    will    cause   great   public   incon- 
venience. . 2204  2507 

pollution  contributed  to  by  others 2205  2508 

alleging  prescriptive  right 2206  2508 

alleging  abandonment  of  easement 2207  2509 

alleging  license 2208  2509 

1        alleging  license  and  act  of  stranger 2209  2510 

OBVIOUS  RISK 

defense  of 2191  2501 

the  same,  another  form 2192  2502 


31 


OFFICERS 

naming.  .  .  .  .'   

complaints  affecting 100-102 

complaints  on  official  bonds  and  undertakings.  . . .  447-469 
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complaint  by  or  against  officer  in  official  capacity . .       102  100 

complaint  to  recover  fees  of  usurped  public  office . .       182  192 

by  corporate  officer  for  services 283  284 

for  fraud  and  deceit  by,  see  Deceit. 

by  public  officer,  for  libel 1243  1371 

complaint  against  one  who  wrongfully  obtained 

public  moneys 1137  1231 

complaint  against  treasurer  or  chief  fiscal  officer  for 

refusal  to  furnish  financial  statement 1335  1495 

against  officer  for  refusal  to  permit  inspection  of 

stock  book 1336  1496 

complaints  by  taxpayers 1573-1591 

complaint  to  recover  for  spoliation  of  public  prop- 
erty      1413  1609 

complaint  by  people  to  determine  right  to  elective 

public  office 1416  1618 

the  same,  against  usurper  of  non-elective  office.  . .     1417  1621 

complaint  by  one  rightfully  entitled  to  recover 

damages  from  usurper 1418  1622 

against  officer  who  refuses  preference  to  veteran . .     1434  1651 
the  same,  for  wrongful  reduction  of  this   com- 
pensation       1435            1652 

against  one  collecting  moneys  in  an  official  ca- 
pacity, for  an  accounting 1561  1904 

OFFICIAL  BONDS 

See  Bonds. 
OIL 

complaint  against  wholesale  dealer  for  selling  ex- 
plosive oil 946  1024 

OMISSION 

for  relief  against,  see  Reformation. 
OPTION 

allegation  of  acceptance  of 645  700 

the  same,  in  specific  performance 1442  1664 

against  seller  of  privilege  or  option 663  719 

ORDER 

complaint  on  accepted  order 568  600 

ORDINANCE 

alleging  municipal :     1304  1439 

note  on  effect  of  violation  of,  in  action  of  negligence  845 

complaint  for  penalty  for  violation 1412  1606 
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complaint  for  conversion 1082  1177 

OVERFLOW 

of  plaintiff's  land,  action  for 897  957 

OVER-PAYMENT 

See  Mistake. 

OWNER 

of  defective  premises,  to  recover  against  for  in- 
juries, see  Negligence. 

by  owner  to  recover  over  against  the  one  responsi- 
ble for  defective  condition 970  1052 

OWNERSHIP 

how  alleged •  25 

PANIC 

injuries  caused  by 818  894 

PARENT  AND  CHILD 

complaint  for  services  of  private  tutor 293  289 

for  services  and"  supplies  at  boarding  school 284  285 

by  parent  for  services  of  child 290  288 

for  negligent  injury  to  child 983  1066 

against  putative  father  on  agreement  to  support 

child 326  324 

by  parent  for  annulment  of  marriage 1345  1506 

for  seduction 1281  1411 

by  adopted  child  to  enforce  agreement  to  give 

part  of  estate 1459  1696 

See  Infants 

PARTIAL  DEFENSE 

defined 11 

introduction  of 12  ll 

demurrers  to 1717-1718  2168 

answer  in  conversion,  no  value 2255  2538 

PARTIAL  PERFORMANCE 

allegation  of  acceptance  by  defendant 218  227 

PARTIES 

general  instructions  as  to  naming 30r34 

in  actions  in  equity 34 

in  actions  in  foreclosure 1820-1826 

in  actions  for  partition 1873-1877 
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suing  or  sued  on  behalf  of  self  and  others 

action  against  independent  tort  feasors  contribut- 
ing to  an  injury 1024 

assignees  and  others  holding  derivative  title 

complaints  affecting  associations 

actions  affecting  bankers 

actions  affecting  corporations 

actions  affecting  executors  and  administrators .... 

actions  affecting  husband  and  wife 

actions  affecting  infants 

jurisdictional  allegations  as  to  citizens,  aliens,  etc. . 

actions  affecting  incompetent  persons 

actions  affecting  married  women 

actions  affecting  partners 

actions  affecting  principal  and  agent 

actions  affecting  public  officers 

actions  affecting  receivers 

actions  affecting  stockholders 

actions  affecting  trustees 

stating  reason  for  making  party  defendant  instead 

of  co=-plaintiff 5 

answer  by  defendant  sued  by  wrong  name 7 

answer  by  infant 8 

answer  by  incompetent 9 

complaint  by  one  suing  on  behalf  of  himself  and 

others 19 

the  same,  another  form 20 

complaint  against  defendant  as  representative  of 

class 21 

allegation  of  co-executor's  refusal  to  join 70 

complaint  in  Federal  court  showing  citizenship, 

etc. 82 

the  same,  in  equity 83 

defenses  relating  to  capacity  of  parties 

answer  alleging  non-joinder  in  foreclosure 2364 

the  same,  in  foreclosure  of  mechanic's  lien 2348 

See  Answer,  Demurrer. 


Page 

34-37 

1117 

38-48 

49-52 

52-53 

53-65 

66-78 

79-80 

81-83 

83-86 

87-90 

91-94 

95-98 

99-1Q0 

100-102 

102-109 

109-112 

112-114 


34 
36 

37 

76 

83 

84 

2245-2252 

2616 

2604 


PARTITION 

note  on  who  may  bring  partition  and  parties  under 

New  York  statutes 

complaints  in  partition 


1873-1877 
1861-1877 
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complaint  for  partition,  general  form 1545            1861 

setting  forth  source  of  title 1546           i§65 

seeking  to  avoid  will 1547            jggg 

by  remainderman,  joining  life  tenant 1548            1870 

allegation  of  unknown  owners 1549            1871 

allegation  of  lien  on  undivided  share 1550            1872 

allegation  as  to  advancements 1551            1872 

allegation  of  dispute  as  to  boundaries 1552           .  1873 

answers  in  action  of,  see  Answers  under  sub- 
heading Partition. 

general  answer  of  infant 4 . . . .  1753           2197 

PARTNERSHIP 

naming  parties 32,  95 

complaints  in  actions  affecting  partners 95-98 

complaint  by  or  against  partners 94               95 

by  partnership  against  another  partnership  con- 
taining same  members  in  part 415 

complaint  by  or  against  surviving  partner 95               96 

against  personal  representative  of  deceased  partner  96               98 

the  same,  another  form 1290            1425 

against  successor  firm 97               98 

against  partner  succeeding  to  assets  and  assuming 

debts 98               98 

by  infant  to  recover  moneys  invested  in  partnership  164              168 
to  recover  funds  used  by  a  partner  to  pay  his 

private  debt ; .  185              194 

on  note  made  by  partnership 336             337 

by  partners  on  note  payable  to  firm 337             338 

by  surviving  partner  on  note  payable  to  firm 338             339 

by  payee  against  surviving  partner  on  firm  note . . .  339             340 
by  payee  against  representative  of  deceased  part- 
ner on  firm  note 340             341 

against  one  continuing  use  of  firm  name 341              341 

by  retiring  against  remaining  partner  on  agreement 

to  indemnify 634              683 

the  same,  against  sureties  on  partner's  bond  of  in- 
demnity   635              684 

against  former  partner  to  recover  balance  due. .. .  427             415 
against  existing  partner  to  recover  share  of  un- 
divided profits 428             415 

complaints  for  dissolution  and  accounting 1878-1918 
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complaint  by,  for  libel 1247-1248  1376 

complaint  for  dissolution  on  various  grounds,,  and 

seeking  accounting 1553  1879 

on  account   of   defendant's   misappropriation   of 

partnership  funds  or  property 1554  1882 

by  personal  representative  of  deceased  partner . . .  1555  1884 

to  reach  as  asset  lease  taken  by  partner 1556  1886 

by  executor  of  deceased  partner  to  set  aside  as- 
signment by  survivor 1557  1887 

for  sale  of  real  estate,  distribution,  accounting, 

etc.,  after  decease  of  partner 1558  1889 

for  an  accounting  after  dissolution 1562  1904 

another  form,  seeking  other  relief  also 1563  1906 

for  accounting  after  termination  charging  special 

partner 1564  1908 

for  dissolution  of  joint-stock  association.  .  ; 1559  1898 

defense  of  partnership  of  defendants  with  third 

person 1771  2206 

defense  of  release  of  co-partner 1815  2242 

denial  of  partnership 1831  2251 

defense  that  defendant  was  special  partner 1832  2252 

defense  of  plaintiff 's  use  of  fictitious  firm  name .. .  1854  2263 
defense  that  note  was  given  by  partner  for  indi- 
vidual debt 2041  2395 

in  action  to  dissolve  partnership;  term  not  expired  2387  2630 

the  same,  plaintiff's  consent  to  overdrafts 2388  2630 

See  Special  Partner. 

PART  OWNER 

for  conversion  by  mortgagee  of  co-tenant 1093  1186 

against,  for  conversion 1094  1187 

PART  PAYMENT 

complaint  by  indorser  of  note  who  has  paid  part 

of  it 126  128 

defense  of 1896-1898  2292-2293 

prior  adjustment  and  settlement 2389  2631 

PARTY  WALL 

complaint  to  recover  contribution  for  repairs  upon       141  147 

PASSENGERS 

actions  by  for  injury,   or  loss   of  property,   see 
Carriers,  Negligence,  Railroads. 
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complaint  on  royalty  agreement 318  314 

on  promise  to  pay  share  of  profits  for  assignment 

of  patent 319  315 

by  promoters  of  invention  to  compel  assignment 

of  patent 1458  1693 

to  enjoin  infringement  of  letters  patent 1638  2044 

to  enjoin  violation  of  terms  of  license 1639  2047 

PAYMENT 

complaint  for  goods  sold  when  payment  was  to  be 

made  other  than  in  money 217  227 

the  same,  as  to  services 250  260 

anticipating  and  avoiding  defense  of 221  229 

against  guarantor  of  payment;  of  note 493  505 

the  same,  of  debt  contracted  at  the  time 494  506 

the  same,  of  precedent  debt 495  509 

the  same,  alleging  specific  consideration 496  510 

the  same,  of  bonds 497  510 

the  same,  of  coupons 498  511 

the  same,  of  ultimate  payment 499  513 

the  same,  of  payment  of  rent 502  517 

defense  of  payment 1878  2280 

the  same,  another  form .  .  .  -. 1879  '2282 

payment  after  action 1880  2282 

the  same,  by  settlement  of  foreign  judgment 1881  2283 

defense  of  payment  to  assignor 1882  2283 

payment  to  another  than  plaintiff 1883-1886  2284-2886 

payment  in  services 1887  2287 

acceptance  of  lost  draft  in  payment 1890  2289 

acceptance  of  note  not  yet  due 1889  2288 

acceptance  of  bill  indorsed  by  defendant 1891  2289 

acceptance  of  bill  which  plaintiff  had  negotiated .  .  1892  2290 

that  plaintiff  took  bond  in  payment 1893  2291 

payment  by  check  which  plaintiff  delayed  in  pre- 
senting   1894  2291 

part  payment 1896  2292 

denial  as  to  part  and  payment  of  residue 1897  2293 

defense  reducing  value  and  pleading  payment ....  1898  .  2293 

defense  of  payment  by  assigning  claim 1888^  2288 

defense  that  defendant  gave  chattel  mortgage,  etc.  1895"  2292 

merger  of  claim  in  judgment 1899  2293 

defense  of  tender  of  payment 1906  2296 
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defense  of  tender  as  to  part  and  payment  of  part . .  1907            2298 

denial  of  part  and  tender  of  residue 1908            2298 

defense  of  accounting  and  payment 1937           2323 

defense  of  part  payment  and  deficiency  in  delivery  1959            2339 
defense  of  accounting  and  payment  in  action  for 

services 1964            2343 

defense  of  payment  to  drawer  of  bill  of  exchange 

before  transfer 2006           2368 

defense  of  payment  to  payee  without  notice  of 

transfer 2007-2008  2368 

answer  alleging  payment  of  deficiency  under  in- 
surance policy 2083            2420 

PENALTY 

complaints  in  various  actions  to  recover  statutory 

penalties 1592-1607 

general  form  of  complaint 1402            1594 

to  recover,  for  failing  to  file  annual  report 1325            1473 

for  refusal  to  furnish  financial  statement 1335            1495 

for  refusal  to  permit  inspection  of  stock  book ....  1336            1496 
defense  that  contract  provision    amounted    to    a 

penalty 1863            2268 

PEOPLE 

complaint  by,  on  relation  of  person  having  interest       103  102 

for  spoliation  of  public  property 1413  1609 

PERCOLATIONS,  UNDERGROUND 

complaint    for    wrongful    interference  '  with,    as 

nuisance 1036  1128 

PERFORMANCE 

alleging  performance 18,  20-21 

excuse  for  non-performance 247  257 

the  same,  another  form 248  258 

excusing  only  partial  performance 249  259 

excusing  performance,  in  action  on  building  con- 
tract   297  295 

the  same,  another  form 298  296 

defense  of"  performance 1905  2296 

defense  of  impossibility  of 2143  2465 

PERISHABLE  PROPERTY 

against  carriers  for  loss  of  or  injury  to,  see  Car- 
riers. 


General  Index  2779 

Volume  I  ends  with  page  1432 
PERSONAL   INJURIES  Form  No.  Page 

alleging,  in  actions  for  negligence 973-984  1056-1068 

against  manufacturer  who  conceals  dangerous  de- 
fect in  article  sold 1205  1319 

.    the  same,  upon  express  warranty 676        *      736 

answers  in  actions  for  injuries  to  person 2495-251 1 

See  Negligence,  Libel  and  Slander,  etc. 

PERSONAL  PROPERTY 

measure  of  damage  in  conversion  and  replevin.  .. .  1237-1241 
complaints  in  actions  for  sales  of,  see  Sales. 

complaint  in  action  for  hii;e  of .  -.  .  .    .  .  - 208              217 

complaints  in  actions  for  conversion 1169-1241 

in  actions  for  replevin 1249-1272 

in  actions  for  specific  performance  of  contract  re- 
lating to 1678-1701 

complaints  for  injuries  to  personal  property  other 

than  for  conversion -. 1242-1248 

complaint  for  unlawfully  seizing  and  carrying  away 

goods 1139             1242 

the  same,  where  plaintiff  has  regained  possession. .  1140             1243 

the  same,  for  seizing  plaintiff's  vessel 1141            1244 

against  sheriff  for  excessive  levy  under  attachment  1142             1244 

by  mortgagee  of  chattels  against  sheriff 1143             1245 

for  malicious  injury  to  property 1144             1248 

for  maliciously  shooting  dog 1 145            1248 

to  set  aside  fraudulent  transfer  of 1472            1718 

to  rescind  sale  of,  for  fraud 1575            1935 

to  restrain  sale  of 1623            201  ."> 

answers  in  actions  for  injuries  respecting  personal 

property '. 2528-2539 

notes  on  measure  of  damages  in  actions  for  conver- 
sion or  replevin 1237-12 H 

See  Replevin. 

PERSONAL  RIGHTS 

complaints  in  certain  actions  involving  invasion  of 

personal  rights 1404-14 17 

complaint  in  action  for  denial  of  equal  privileges  in 

public  resort 1403  1596 

for  use  of  plaintiff's  name  or  portrait  for  adver- 
tising purposes 1429  1642 

See  Abuse  of  Process,  Enticement,  Criminal 
Conversation,  Seduction. 
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complaint  to  recover,  .against  natural  person 1432            1647 

the  same,  against  a  corporation 1433            1649 

PHYSICIANS 

complaint  for  physician's  services 275             278 

against  physician  for  maltreatment 934            1012 

for  negligent  treatment 935            1013 

for  malpractice,  as  surgeon 936            1014 

more  specific  allegation 937            1016 

against  commissioner  in  lunacy,  for  negligently  giv- 
ing certificate 938            1016 

by  physician,  for  libel 1244            1372 

the  same,  for  slander 1269            1395 

against  veterinary  surgeon  for  penalty 1410            1604 

PLACE 

of  transaction,  note  on  alleging 118 

PLEADINGS 

formal  parts 1-16 

amended  and  supplemental 15 

general  instructions  with  reference  to  pleading  on 

contract 16-26 

PLEDGE 

complaints  against  pledgees  for  unliquidated  dam- 
ages   806-807 

complaint  by  pledgee  for  deficiency 121              124 

against  pledgee  of  note,  for  excess  collected 179              188 

by  assignee  of  debtor  who  pledged  mortgage,  to  re- 
cover excess  collected 180              189 

against  pledgee  for  loss  of  pledge 749              806 

the  same,  for  injury  to  pledge 750              807 

against  pledgee  for  conversion  of  collateral 1106            1197 

the  same,  after  tender 1107            1198 

the  same,  after  unauthorized  sale 1108            1199 

the  same,  after  refusal  to  sell  on  request 1109            1200 

the  same,  pledge  absolute  on  its  face 1110            1200 

to  adjudge  absolute  transfer  to  have  been  intended 

as. : 1678           2137 

answer  setting  up  pledge  for  loan 1930            2320 

answer,  in  conversion  alleging  pledge 2241            2530 

PLUMBER 

action  by  master,  for  services 279              282 
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complaint  against  landlord  for  letting  unhealthy 

premises 878  940 

POISONS 

complaint  against  compounder  of  drugs  for  negli- 
gent sale  under  wrong  label 947  1025 

against  druggist  for  furnishing  wrong  drug 948  1027 

POLES 

to  compel  removal  of  poles  placed  in  highway ... .     1049  1142 

POLICE  OFFICER 

for  wrongful  arrest,  see  False  Imprisonment. 

POLLUTION 

of  watercourse,  by  factory  wastes 1023  1116 

the   same,   by   various   defendants   acting   inde- 
pendently  ; '. 1024  1117 

of  pond,  by  municipality 1025  1118 

defense  that  others  contribute  to 2205  2508 

PORTRAIT 

libel  by  means  of  published 1255  1375 

use  of  plaintiff's,  for  advertising 1429  1042 

POSTED  LANDS 

trespass  upQn,  complaint  for 1065  1156 

POWDER  FACTORY  OR  MAGAZINE 

complaint  against,  as  nuisance,  for  injury  received      990  1082 

the  same,  another  form,  to  enjoin  continuance.  ..  .       991  1082 

POWER  OF  SALE 

to  compel  executor  to  exercise 1682  2142 

PREFERENCES,  UNLAWFUL 

against  corporation,  to  set  aside 1315  1452 

see  Creditors'  Suits,  Trustee  in  Bankruptcy, 
Receivers,  Corporations. 

PREFERRED  STOCK 

complaint  to  enjoin  an  unauthorized  issue  of 1672  2121 

PREPAYMENT 

to  recover  for,  on  purchase  of  goods 169  172 

the  same,  on  agreement  to  render  services 170  173 

PRESCRIPTION 

answer  alleging  prescriptive  right  to  use  water.  . .  .     2206  2508 

answer  alleging  prescriptive  easement .-    2234-2235  2526-2527 
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excusing  non-presentment  of  note,  maker  not  found  363             359 

the  same,  death  of  maker 364             360 

the  same,  waiver  by  indorser 365-367  360 

the  same,  waiver  after  maturity 368             361 

See  Bills,  Notes  and  Checks. 

PRINCIPAL  AND  AGENT 

alleging  agent's  act  or  authority 19, 336,  843 

action  by  undisclosed  principal 33 

action  by  agent  of  undisclosed  principal 33 

action  by  or  against  undisclosed  principal 99               99 

by  agent  as  trustee  of  express  trust 100                99 

against  agent  on  assumption  of  personal  liability. .  101              100 
complaints  against  agents  for  unliquidated  dam- 
ages   "....• 764-771 

complaint  against  agent  for  money  received 145              151 

the  same,  for  money  collected 146              151 

the  same,  more  specific  statement 147              152 

for  profits  made  from  sales  of  competing  lines  of 

goods 148              153 

against  one  who  has  wrongfully  disposed  of  plain- 
tiff's property,  waiving  tort 200              209 

against  factor  for  insurance  moneys  collected 193              201 

for  services  on  employment  of  supposed  agent. .. .  691              751 

on  note  signed  by  agent 335              363 

by  principal  against  bank  for  refusal  to  pay  check 
drawn  against  deposit  by  agent  in  his  own 

name 418              403 

on  bond  for  faithful  accounting  of  an  agent 448              439 

by  agent  for  wrongful  dismissal 613              660 

against  agent  for  breach  of  instructions  in  selling 

goods 622              671 

against  agent  who  warrants  without  authority  so 

to  do : 690             751 

against  agent  for  not  using  diligence  to  sell  goods. .  699              764 

the  same,  for  carelessly  selling  to  insolvent 700              765 

the  same,  for  taking  worthless  paper 701              765 

the  same,  for  breach  of  instructions  as  to  sale .    .  .  702              766 
the-  same,  for  failure  to  properly  apply  collections 

made 703              766 

against  auctioneer  for  selling  below  seller's  limit.  .  704              768 

the  same,  for  selling  on  credit 705              768 
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against  auctioneer  or  agent  for  not  accounting. .. .  706             769 
against  bank  for  neglecting  to  present  or  protest 

note 707             769 

the  same,  for  delay  in  presenting  check 708             770 

against  attorney  for  negligent  investment 932            1009 

for  conversion,  by  agent  to  sell 1112            1202 

the  same,  under  agreement  to  sell  or  return  goods . .  1113            1203 

the  same,  under  agreement  to  purchase  or  return. .  1114             1205 

against  agent  who  sojd  without  authority 1116             1206 

against  purchasing  agent  for  converting  advances  1117            1207 

for  conversion  of  bond  delivered  to  sell 1104            1195 

against  agent  for  deceit 1204            1318 

against  purchasing  agent  for  deceit 1203            1317 

to  set  aside  secret  purchase  by  a  selling  agent. . . .  1584            1955 
to  enjoin  former  agent  from  claiming  further  au- 
thority   1622            2014 

defense  of  recovery  by  plaintiff  against  defendant's 

principal  or  agent 1797            2230 

defense  of  repudiation  of  agent's  contract 1838           2256 

that  agent  was  not  licensed 1969            2346 

defenses  in  actions  by  real  estate  brokers,  see  Real 

Estate  Brokers. 
defense  that  plaintiff  was  acting  as  agent  of  other 

party 1975           2349 

that  plaintiff  falsely  represented  himself  to  be  an  - 

agent 2140            2464 

defense  that  defendant  indorsed  as  agent 1995            2363 

answer  by  agent  denying  negligence  in  sale 2149            2469 

the  same,  denying  negligence  in  giving  credit.  .  .  .  2150            2469 

PRINCIPAL  AND  SURETY 

on  agreements  of  guaranty,  see  Guaranty. 

complaint  by  surety  on  lease  against  principal. . .  133              136 

by  surety  against  principal  for  money  paid  on 

undertaking 134              137 

by  surety  against  principal  after  payment  of  debt  135              138 

by  surety  against  co-sureties  for  contribution. ...  136              139 

on  bond  for  rent  against  principal  and  sureties. , .  446             436 

complaints  on  official  bonds 447^166 

complaints  on  undertakings 470-495 

against  original  surety  after  substitution  of  new 

bond  or  undertaking 455             457 
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against  surety  for  payment  of  rent 502  517 

complaint  against  sureties  on  building  contract; 

owner's  default  in  making  payment 503  518 

the  same,  contractor's  default  in  performance. . . .       504  519 
by  surety  against    principal   on  promise  to  h> 

demnify 629  678 

on  indemnity  bond  to  retiring  partner 635  684 

defense  by  surety  alleging  alteration  of  contract . .  1915  2301 

that  creditor  failed  to  sue  principal 1916  2302 

the  same,  another  form 2368  2620 

defense  that  plaintiff  surety  had  collateral 1934  2322 

defense  that  plaintiff  as  co-surety  had  security .. .  1935  2322 

answer  by  surety  on  note  alleging  extension 2043  2396 

defense  that  defendant  was  surety  and  seeks  sub- 
rogation to  collaterals 2044-2045  2398 

answer  by  surety  on  lease  alleging  extension  of 

time 2112  2445 

the  same,  by  surety  on  mortgage 2367  2619 

by  surety  alleging  neglect  to  sue 2368  2620 

See,    also,    Guaranty,    Bonds,    Undertakings, 
Mechanics'  Liens. 

PRINTER 

complaint  against  printer  for  breach  of  agreement 

and  injury  to  plates 625  673 

PRIVATE  CARRIER 

See  Carrier. 

PRIVATE  STATUTE 

alleging  private  or  local  statute 1303  1439 

PRIVILEGES 

complaint  for  denial  of,  in  public  resort 1403  1596 

for  defense  of  privilege  in  libel  and  slander,  see 
Answers. 

PROBATE 

alleging  probate  and  letters  granted  by  special 

officer 67  74 

See  Will. 

PROFITS 

to  recover  for  services  under  agreement  to  pay 

share  of 251  261 
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alleging  express  or  implied 19 

complaints  on  promises  based  on  various   con- 

,       siderations 301-32.5 

complaint  upon  promise  to  third  person  to  pay 

money  to  plaintiff 310  307 

the  same,  another  form 311  307 

See  Implied  Promise,  Compromise. 

PROMISE  OF  MARRIAGE 

complaint  for  breach  of  promise;  refusal 638  690 

the  same,  marriage  with  another 639  692 

answer  in  action  for  breach  of  promise  of  marriage 

alleging  plaintiff's  bad  character 2134  2460 

the  same,  plaintiff's  misconduct 2135  2461 

PROMISSORY  NOTES 

See  Bills,  Notes  and  Checks. 

PROSTITUTION,  HOUSE  OF 

complaint  against,  as  nuisance 999  1092 

PROTEST 

See  Bills,  Notes  and  Checks. 

PROVISOS 

note  on  pleading  statutory 1595 

PROVOCATION 

defense  of  in  action  for  an  assault 2284  2559 

the  same,  in  action  for  libel  or  slander r  . .     2330  2595 

PUBLIC  DECENCY 

•to  enjoin  offenses  against,  as  a  nuisance 1000  1093 

PUBLIC  EXHIBITION 

complaint  for  injury  received  at 886 

the  same,  another  form 887  958 

PUBLIC  IMPROVEMENT 

complaint  to  foreclose  lien  on 1386 

the  same,  against  sureties  on  undertaking  to  dis- 
charge lien 1^87 

PUBLIC  OFFICERS 

complaints  affecting 100-102 

complaint  by  or  against  officer  in  official  capacity . .       102  100 

complaint  for  libel 1243  1371 

See  Officers,  Taxpayer's  Action. 


957 
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for  wrongful  ejection  from,  . 1286  1416 

for  denial  of  equal  privileges  in 1403  1596 

PUBLIC  POLICY 

defenses  that  agreement  sued  on  was  against 2267-2268 

PUBLTC  PROPERTY 

complaint  by  people  to  recover  for  spoliation  of .. .     1413  1609 

PUBLIC  SERVICE  CORPORATION 

to  enjoin  from  raising  rates 1641  2050 

PURCHASER 

_  of  real  property,  actions  against,  see  Vendob  and 

Purchases. 
of  personal  property,  see  Sales. 

QUALITY 

on  warranty  of,  see  Warranty . 

for  fraud  and  deceit,  for  false  representation  of. .     1180  1287 

the  same,  for  delivering  inferior 1181  1288 

QUARANTINE 

complaint     against     municipal     corporation     for 

wrongful  treatment  of  invalid 863  934 

QUASI  CONTRACT 

alleging  implied  promise  in 19 

QUIET  ENJOYMENT 

action  on  covenant  for 586  625 

QUO  WARRANTO 

complaint  by  people  to  determine  rights  to  public 

office 1416  1618 

the  same,  against  usurper  of  non-elective  office . . .     1417  1621 

complaint  to  recover  damages  from  usurper 1418  1622 

RAILROADS 

complaint  by,  for  demurrage 490  500 

for  complaints  against,  based  on  liability  as  com- 
mon carriers,  see  Carriers. 

for  failure  to  furnish  cars 741  797 

for  refusal  to  receive  goods  for  transportation.  . . .       742  798 

complaints  against  steam  railroad  companies  for 

negligence 852-886 

complaints  against  street  railroad  companies  for 

negligence 887-904 
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complaint     against    steam    railroad    company 

for  injury  at  crossing 775              §52 

the  same,  other  allegations  of  injury  at  crossing. . .  776             854 

injury  where  railroad  runs  upon  highway 779              858 

for  defective  condition  of  track  at  highway 780              859 

by  passenger  in  street  car  against  steam  railroad 

company  for  collision 777              856 

.  *     the  same,  against  both  companies 778             857 

the  same,  derailment  of  train 781              860 

the  same,  for  accident  at  bridge 782              860 

the  same,  injury  at  station 783              861 

the  same,  other  allegations  of  injury  to  passengers  784              861 
the  same,  allegation  of  loss  of  money  and  valuables 

in  railway  accident 785              862 

the  same,  allegation  of  injury  received  when  board-   , 

ing  moving  train 786              862 

the  same,  allegation  of  failure  to  provide  for  han- 
dling crowds 786              863 

injury  at  station  to  one  not  a  passenger 788              863 

by  licensee  for  injury  while  crossing  track 789             863 

willful,  wanton  or  reckless  injury  to  trespasser  .on 

track 790              864 

the  same,  other  allegation  of  defendant's  act 791              866 

by  employee,  under  Federal  Employers'  Lia- 
bility Act 792             867 

the  same,  showing  liability  under  that  statute,  as 
well  as  at  common  law  and  under  a  State  stat- 
ute   793              869 

the  same,  injury  from  defective  equipment  and 

material 794              870 

the  same,  injury  from  defective  track 795              872 

the  same,  other  allegations  of  defective  equipment  796              873 

the  same,  failure  to  adopt  proper  rules 797              875 

the  same,  for  injury  caused  by  insufficiency  of  em- 
ployees    798              877 

the  same,  allegation  of  injury  caused  by  negligence 
of  one  made  vice-principal  under  N.  Y.  Rail- 
road Law,  §  64 799             877 

the  same,  injury  caused  by  fellow  servant 801              878 

the  same,  another  form 802              879 

the  same,  employee  injured  by  being  transferred 

to  different  service 803              881 
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for  frightening  plaintiff's  horse  on  highway   ....  804  881 

for  setting  fire 805  882 

for  killing  animals 806  885 

the  same,  under  New  York  statute 807  886 

by  passenger   against  street  railway  company 

for  negligent  starting  of  car 808  887 

the  same,  for  starting  car  before  plaintiff  reached 

place  of  safety 809  888 

the  same,  negligent  acceleration  of  speed  as  plain- 
tiff was  about  to  alight 810  809 

the  same,  as  plaintiff  was  about  to  board  car 811  890 

the  same,  while  plaintiff  was  standing  in  the  car .  .  812  890 
the  same,  injury  while  riding  on  platform  between 

cars 813  891 

the  same,  while  riding  on  step t .  814  892 

the  same,  while  riding  on  platform 815  893 

the  same,  while  running  on  the  running  board ....  816  893 

the  same,  injuries  caused  by  collision 817  894 

the  same,  injury  in  panic  among  passengers 818  894 

the  same,  against  both  street  railway  company 
and  municipality,    for    defects    in    roadway 

adjacent  to  car  track 819  895 

the  same,  unsafe  condition  of  street  caused  by 

repairs  being  made 820  897 

injury  to  boy  stealing  ride 821  898 

injury  to  pedestrian 822  898 

the  same,  for  failure  to  repair  pavement 826  901 

to  one  engaged  in  work  on  street 823  899 

to  infant  injured  while  in  street 824  900 

injury  from  electric  shock 825  901 

for  colliding  with  plaintiff's  vehicle 827  902 

the  same,  condition  of  highway  making  necessary 

the  use  of  car  track 828  903 

allegation  of  defective  brake 829  903 

for  continuing  insufficient  sluiceway 1031  1123 

for  trespass  upon  highway 1059  1152 

for  penalty  for  exacting  excessive  fare 1404  1597 

the  same,  against  street  railway,  for  refusing  trans- 
fer over  leased  line 1405  1598 

to  enjoin  unauthorized  railroad 1644  2055 

by  abutting  owner  against  elevated  railroad  for 

injunction  and  damages ; .  1645  2057 


General  Index  2789 

Volume  1  ends  with  page  1432 

RAILROADS — Continued.                                             Form  No.  fage 
answer  justifying  removal  from  car  for  non-pay- 
ment of  fare 2283            2558 

See  Carriers,  Answers  (under  subhead  Car- 
riers). 

RATIFICATION 

how  alleged 25 

answer  alleging  ratification 1812            2240 

REAL  ESTATE  BROKER 

action  for  commissions;  sale  consummated  or  cus- 
tomer accepted 256             264 

the  same,  sale  not  consummated  for  defendant's 

fault 257              265 

the  same,  for  procuring  mortgage  loan 258             266 

the  same,  loan  not  made 259              267 

the  same,  on  exchange  of  property 260             268 

the   same,   where   defendant   prevented   plaintiff 

from  completing , .  261              268 

the  same,  commission  dependent  on  price .    ...  262              269 

against  two  brokers  for  interpleader 1649            2070 

defense  in  action  by,  that  commissions  were  pay- 
able only  after  sale  consummated 1971            2347 

the  same,  that  plaintiff's  employment  did  not  give 

exclusive  right 1972            2347 

the  same,  adverse  interest  by  broker 1973            2348 

the  same,  adverse  employment  of  broker 1974            2348 

REAL  PARTY  IN  INTEREST 

defense  that  plaintiff  is  not 1773  2207 

REAL  PROPERTY 

complaints  in- actions  for  breach  of  covenants .    ..  621-654 

complaints  in  actions  for  damages,  breach  of  con- 
tracts for  sale  of  real  estate 753-761 

complaints  in  ejectment 1130-1143 

complaints  in  actions  for  trespass  upon  real  prop- 
erty   1144-1158 

complaints  in  actions  for  waste 1159-1168 

in  actions  for  specific  performance 1655-1701 

in  actions  for  injuries  caused  by  dangerous  or  de- 
fective condition  of  premises,  see  Negli- 
gence, under  subdivision  against  Land- 
lord, Tenant  or  Occupant  for  Defective 
Premises. 


2790  General  Index 

Volume  I  enda  with  page  1432 

REAL  PROPERTY— Continued.                                 Form  No.  Page 

in  actions  to  foreclose  mortgages  on 1785-1851 

in  actions  to  redeem  from  mortgage 1851-1854 

in  actions  to  enforce  liens  on  by  vendor  or  vendee . .  1835-184 1 

in  actions  for  partition 1871-1877 

to  set  aside  transfers  of,  because  of  fraud,  see 

Fraud;  for  mistake,  see  Mistake. 

for  damages  from  water  flowing  from  adjoining  roof  1015  1 108 

the  same,  another  form 1016  1100 

the  same,  for  undermining  plaintiff's  land 1017  1109 

the  same,  where  plaintiff's  buildings  were  under- 
mined   1018  1110 

the  same,  another  form 1019  1112 

against  municipality  for  damages  caused  by  sewer  1020  1113 

the  same,  for  negligence  in  maintaining  sewer.  .  .  .  1021  1114 

the  same,  by  maintenance  of  insufficient  sewer.  . .  1022  1114 
(    the  same,  against   municipality   for  pollution  of 

pond 1025  HIS 

the  same,  against  private  drain 1026  1 120 

the  same,  against  dam  causing  overflow  of  lands. .  1027  1120 

the  same,  against  erector  and  continuer 1028  1121 

averment  of  special  damage  to  plaintiff 's  land ...  .  1029  1122 
allegation  of  notice  to  continuer  of  improper  em- 
bankment   1030  1122 

the  same,  against  railroad  continuing  insufficient 

sluiceway 1031  1123 

the  same,  for  damages  caused  by  bursting  of  res- 
ervoir   1032  1124 

the  same,  for  diverting  water  used  for  irrigation. .  1035  1127 

complaint  in  ejectment,  general  form 1037  1131 

the  same,  also  asking  mesne  profits 1038  1133 

by  owner  of  undivided  interest 1039  1135 

by  grantee  of  premises  adversely  held,  suing  in 

name  of  grantor 1040  1135 

the  same,  setting  forth  plaintiff's  title  by  deed. . .'.  1041  1136 

the  same,  by  devisee 1042  1137 

by  heir  at  law 1043  1137 

the  same,  by  lessor  against  tenant 1044  1138 

against  tenant  after  notice  to  quit,  for  double  dam- 
ages   1045  1139 

breach  of  condition  subsequent 1046  1139 

by  adult  who  gave  a  deed  during  infancy 1047  1140 

to  remove  aerial  encroachment 1048  1141 
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to  remove  poles  from  highway  in  which  plaintiff 

has  reversion 1049  1142 

by  widow,  for  dower 1050  1142 

complaint  for  trespass,  ordinary  form;  single  tres- 
pass   1051  1146 

the  same,  repeated  acts 1052  1147 

to  restrain  threatened  trespass 1053  1148 

treble  damages  for  cutting  timber 1054  1148 

the  same,  allegations  of  special  damages 1055  1149 

the  same,  for  entering  house  and  injuring  goods.  . .  1056  1150 

by  tenant  against  landlord  evicting  him 1057  1151 

the  same,  by  defendant's  animals 1058  1151 

the  same,  by  railroad  company  upon  highway.  .. .  1059  1152 
against  one  subjecting  highway  to  private  use, 

action  by  an  abutting  owner 1060  1153 

for  damages  for  destruction  of  shade  trees  in  high- 
way in  front  of  plaintiff's  premises. . . . , 1061  1154 

to  compel  removal  of  encroaching  wall 1062  1155 

injury  to  premises  from  blasting 1063  1155 

for  trespass  on  posted  lands 1064  1156 

the  same,  for  treble  damages  for  forcible  entry 

and  detainer 1066  1157 

complaint  by  lessor  for  damages  for  waste 1067  1159 

the  same,  by  remainderman  against  life  tenant. . .  1069  1162 

the  same,  by  ward  against  guardian 1070  1163 

the  same,  by  tenant  in  common  or  joint  tenant 

against  co-tenant 1071  1164 

the  same,  by  heir  against  dowress 1072  1165 

the  same,  by  purchaser  at  sheriff's  sale 1073  1165 

the  same,  by  redemptioner  against  purchaser. . . .  1074  1166 
complaint  for  forfeiture  and  eviction  on  account 

of  waste 1076  1168 

by  mortgagee  against  stranger  after  deficiency  in 

foreclosure -  1075  1167 

complaint  by  lessor  against  lessee  for  injunction 

and  damages  for  waste 1068  1161 

by  lessor  against  lessee  for  conversion  of  fixtures . .  1087  1181 

for  fraud  and  deceit  in  connection  with  sale  of . . .  1184 1  1291 

the  same,  against  seller  who  has  no  title 1185  1292 

complaint  to  determine  claim  to  real  property. .. .  1389  1568 

the  same,  another  allegation  as  to  defendant's  claim  1390  1570 

the  same,  allegation  that  defendant  claims  lien. .. .  1391  1571 
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the  same,  that  defendant  claims  an  easement 1392            1571 

the  same,  to  determine  claim  to  dower 1393            1571 

to  compel  specific  performance  of  an  agreement  to 
hold  for  plaintiff's  benefit  where  plaintiff  fur- 
nished consideration 1449            1673 

complaints  to  remove  cloud  on  title 1986-2008 

to  restrain  violation  of  easement  or  equitable  ser- 
vitude   1642           2052 

for  interpleader,  by  owner  indebted  to  a  contrac- 
tor, against  mechanics'  lienors 1652           2073 

to  compel  executor  to  exercise  power  of  sale 1682           2142 

complaint  to  register  title  to , .  1685           2146 

defense  that  defendant-  believed  he  had  title  to. .  2145           2466 

answers  in  actions  affecting  real  property 2614-2628 

answer  as  to  title;  defendant  a  bona  fide  pur- 
chaser.   2386           2629 

See  Pabtition. 

REASONABLE  VALUE 

uniting  allegation  with  agreed  price 219,  247 

suing  for,  after  complete  performance  or  defend- 
ant's breach 247 

RECEIVERS 

complaints  affecting 102-109 

complaint  by  receiver  pendente  lite 104               102 

by  receiver  of  corporation  appointed  in  seques- 
tration proceedings 105              103 

by  temporary  receiver  appointed  in  proceedings 

for  voluntary  dissolution  of  corporation .    ...  106              105 

by  receiver  in  supplementary  proceedings 107              105 

by  successor  or  substituted  receiver 108              107 

against  receiver  in  bankruptcy 109              107 

to  procure  receiver  of  foreign  corporation 1314            1451 

by  foreign  receiver  of  foreign  corporation  to  reach 

assets 110              108 

by  ancillary  receiver  of  foreign  corporation Ill              109 

by  receiver  on  bond  given  by  his  predecessor 458             459 

by  receiver  to  avoid  unlawful  preference  by  cor- 
poration    1315            1452 

the  same,  to  set  aside  transfer  to  director  or  stock- 
holder   1319            1463 

another  form,  intent  to  -prefer 1320            1464 
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by  receiver  against  directors  for  declaring  unau- 
thorized dividends 1323  ^gg 

to  enforce  assignment  of  dower I544  ^gcy 

complaint  by  receiver  for  a  voluntary  accounting    1567  1912 

defense  that  receiver  of  plaintiff's  property  has 

been  appointed 1774  2208 

RECOUPMENT 

See  Set-Off,  Counterclaim,  Warranty. 
RECOVER  CHATTEL 
action  to,  see  Replevin. 

RECOVERY  OVER 

by  surety,  see  Principal  and  Surety. 

by  joint  tort  feasor  against  the  one  whose  active 

negligence   caused  injury,   see   Negligence, 

under  that  subdivision 1046-1056 

theory  of  this  action  for 129 

by  grantee  assuming  to  pay,  against  subsequent 

grantee  under  similar  covenant 138  141 

by  indorser  of  note  who  has  paid  part 126  128 

REDEMPTION 

complaint   by  mortgagor   against   mortgagee,   to 

redeem 1534  1841 

where  mortgagee  is  in  possession 1535  1842 

by  junior  incumbrancer 1536  1843 

by  one  omitted  from  foreclosure  action  against 

purchaser  at  sale 1537  1845 

by  mortgagor  under  deed  intended  to  take  effect 

as  mortgage 1538  1848 

by  mortgagor  to  redeem  from  fraudulent  sale  to 

mortgagee  at  foreclosure 1539  1849 

by  lessee..    .  : 1540  1851 

under  chattel  mortgage  seeking  equitable  relief. . .     1541  1852 

REFEREE 

action  to  recover  for  services  by     : .       274  277 

REFORMATION 

complaint  on  bond  to  procure  stay  of  proceedings 
for  reformation  of  mistake  in  it  and  for  judg- 
ment on  it  as  reformed 449  441 

complaints  in  actions  for  reformation 1973-1985 

to  reform  a  deed  for  mistake  in  description 1598  1973 
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the  same,  for  mistake  in  dimensions 1599  1975 

the  same,  by  striking  out  a  clause  therein ....  1600  1976 

to  reform  terms  of  agreement 1601  1977 

to  reform  agreement  and  recover  on  it  as  re- 
formed   1602  1977 

the  same,  another  form 1603  1979 

to  reform  agreement  and  enjoin  pending  action 

on  it  in  inferior  court 1604  1980 

to  reform  by  insertion  of  omitted  clause  and  re- 
cover damages  for  its  breach 1605  1982 

for  reformation  of  agreement  of  settlement,  and 

rescission  of  releases  given 1606  1983 

counterclaim  for 1918  2303 

REFRIGERATOR  CAR 

for  injuries  to  goods  shipped  in 736  793 

REGISTER  TITLE 

complaint  in  action  to 1685  2146 

RE-INSTATEMENT 

to  compel,  of  insurance  policy 532  557 

RE-INSURANCE 

complaint  on  policy  of 523  542 

RELEASE 

to  recover  consideration  for 314  309 

to  cancel,  for  fraud  or  duress 1578  1941 

to  cancel,  for  mistake  of  fact 1587  1959 

to  rescind,  for  breach  of  condition  of 1590  1963 

defense  of 1813  2240 

the  same,  separate  plea  by  single  joint  debtor 1814  2241 

the  same,  by  a  partner 1815  2242 

the  same,  by  a  joint  tort  feasor 1816  2242 

REMEDY 

defense  of  adequate  remedy  at  law 1750  2195 

REMOVAL 

of  directors,  complaint  for 1328  1480 

of  trustee,  complaint  for 1666  2104 

RENEW 

for  damages  for   breach   of   agreement   to   renew 

contract 1291  1426 
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complaint  on  bond  for  rent  against  principal  and 

sureties 446  433 

complaint  against  guarantor  of  payment  of  rent.  .       502  517 

See  Landlord  and  Tenant,  Lease. 

REORGANIZED  CORPORATION 

action  against 49  59 

REORGANIZATION 

complaint  against  reorganization  committee,  for 

an  accounting 1568  1913 

against  new  corporation  to  which  assets  of  debtor 

corporation  were  transferred 1484  1741 

REPLEVIN 

complaint  on  undertaking  in  replevin 479  488 

against  sheriff,  for  wrongfully  releasing  replevied 

property 765  830 

on  undertaking  for  return  of  replevied  property. .       480  490 

complaints  in  actions  of  replevin 1249-1272 

complaint   for   wrongful  taking  where    plaintiff 

is  owner 1146  1250 

for  goods  taken  from  plaintiff 's  assignor 1147  1252 

for  goods  taken  from  plaintiff's  lessee  or  bailee. . .     1148  1253 

where  plaintiff  has  special  property 1149  1254 

allegation  of  concealment  of  chattel 1150  1255 

against  sheriff,  marshal  or  constable,  for  seizing 

exempt  property     1151  1255 

complaint  for  wrongful  detention 1152  1256 

the  same,  Indiana  form 1153  1257 

by  seller  against  purchaser,  after  conditional  de- 
livery      1154  1258 

against  one  having  lien  who  refuses  to  surrender 

after  tender  of  payment  of  lien 1155  1259 

by  seller   against   buyer  under  conditional   sale 

agreement 1156  1260 

the  same,  by  buyer  against  seller  who  has  retaken 

chattel 1157  1261 

against  fraudulent  purchaser;  false  representations     1159  1261 

the  same,  insolvency  and  intent  not  to  pay 1160  1263 

the  same,  against  transferee 1161  1264 

the  same,  against  assignee  for  creditors 1162  1265 

the  same,  against  sheriff  holding  property  under 

levy  on  judgment  against  fraudulent  purchaser     1 163  1266 
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against  sheriff  for  exempt  property 1164  1266 

the  same,  Nebraska  form 1165  1267 

the  same,  Indiana  form 1166  1268 

the  same,  against  possessor  of  lost  or  stolen  goods .  1166a  1269 

by  lessor  against  lessee,  or  transferee  from  lessee. .  1167  1270 
by  chattel  mortgagee  against  sheriff  holding  under 

execution  against  mortgagor 1168  1271 

answers  in  replevin;  see  Answers,  under  subhead 

Replevin. 

REPLY 

when  necessary 13-14 

setting  up  several  defenses 14                13 

served  by  direction  of  court 15                13 

demurrer  to  reply 1725            2170 

REPORT 

against  directors  for  filing  false 1322  1467 

the  same,  for  penalty  for  failure  to  file 1325  1473 

the  same,  for  fraud  and  deceit  in  issuing  false 

report 1187  1296 

REPRESENTATIVE  ACTIONS 34-37 

REPRESENTATIVE  CAPACITY 

stating 31 

REPURCHASE 

complaint  for  breach  of  agreement  to 653  706 

RESCISSION 

for  complaints  in  actions  for  rescission  for  fraud, 

see  Fraud;  for  mistake,  see  Mistake. 
action   to   recover  moneys   paid  under   contract 

which  plaintiff  has  rescinded  for  fraud 198  207 

the  same,  after  rescission  for  defendant's  breach . .       199  208 

upon  breach  of  warranty 669  726 

for  rescission  of  contract  after  performance  by 

plaintiff,  for  defendant's  breach 1589  1962 

the  same,  release  delivered  on  a  condition  not 

satisfied 1590  1963 

the  same,  based  on  covenant  in  deed  after  partial 

failure  of  title 1591  1964 

defense  of  rescission  of  contract 1912-1913  2300 

the  same,  in  action  for  goods  sold 1950-1951  2329-2330 
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injury  received  in  attempt  to 966  1045 

RESERVOIR 

complaint  for  damages  caused  by  bursting 1032  1124 

RES  DENCE 

jurisdictional    allegations    in    cases    of    citizens, 

aliens,  etc 83.86 

allegation   of  residence   of   defendant   conferring 

jurisdiction 86  86 

RESTITUTION 

complaint  for  repayment  of  judgment  afterwards 

reversed 196  204 

complaint  for  restitution  after  reversal  of  order 

vacating  attachment 197  205 

See  Taxpayer's  Action. 

RESTRAINT  OF  TRADE 

by  attorney  general  against  corporation  for  joining 

combination  in 1309  1446 

REVIVOR 

allegation  of  revivor  and  continuance  by  personal 

representative 66  73 

REWARD 

complaint  to  recover 305  301 

RIOT 

complaint  against  city  or  county  for  damages  done 

by  mob 1414  1613 

RISK 

See  Obvious  Risk,  Assumption  of  Risk. 

ROYALTIES 

complaint  on  royalty  agreement 318  314 

to  reach  future,  by  creditor 1492  1755 

RULES 

injury  for  failure  to  adopt  proper,  against  railroad       797  875 

the  same,  against  other  employer 925  999 

SAFE  DEPOSIT  COMPANY 

complaint  against  for  loss  of  property 710  772 

the  same,  for  not  taking  care  of  and  returning 

property 711  773 
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complaint  by  assignee  of 35  47 

by  creditor  to  reach 1482  1738 

SALES 

complaints  in  actions  for  goods  sold  and  delivered  218-241 

in  actions  for  breach  of  contracts  of  sale  of  per- 
sonalty   693-722 

the  same,  on  sales  of  real  property 753-761 

'  "  the  same,  for  specific  performance 1655-1701 

to  recover  purchase  price  of  article  sold  on  condi- 
tion it  would  be  satisfactory 168  172 

to  recover  amount  prepaid  on  goods  not  delivered      169  172 

complaint  to  recover  purchase  price  of  a  usurious 

mortgage 688  749 

for  goods  sold  and  delivered;  reasonable  value. . . .       210  221 

the  same,  agreed  price 209  219 

the  same,  alleging  contract 211  222 

the  same,  alleging  a  balance  due 212  223 

the  same,  short  form  upon  an  account 213  223 

the  same,  defendant  either  to  pay  for  or  to  return      214  224 

the  same,  amount  and  character  of  goods  to  be 

fixed  under  rules  of  association 214a  225 

the  same,  for  price  after  delivery  upon  trial 215  226 

the  same,  where  defendant  refuses  to  accept  de- 
livery        216  226 

the  same,  payment  to  be  made  in  other  form  than 

by  money: 217_  227 

the  same,  alleging  contract  and  acceptance  of  par- 
tial performance 218  227 

the  same,  price  to  be  paid  in  installments 219  228 

the  same,  sale  to  defendant  and  delivery  to  third 

person 220  228 

the  same,  anticipating  and  avoiding  defense  of 

payment 221  229 

the  same,  anticipating  and  avoiding  defense  of  un- 
expired credit 222  231 

the  same,  against  one  wrongfully  appropriating 

plaintiff's  chattels,  waiving  the  tort 223  233 

the  same,  implied  contract  of  sale  arising  out  of 

defendant's  refusal  to  perform 224  233 

for  price  of  goods  sold  with  allegation  of  fraud  in 

inducing  sale 225  234 
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for  necessaries  furnished  defendant's  wife  or  in- 
fant children 226  235 

against  husband  for  necessaries  supplied  to  wife 

living  apart  from  him 227  236 

against  wife  who  has  personally  charged  herself  for 

necessaries 228  238 

against  husband  and  wife  for  goods  sold  for  her 

separate  estate 229         .    238 

against  an  infant  for  necessaries 230  240 

against  one  liable  by  novation 231  241 

on  guaranty  of  dividends  on  stock 501  515 

on  guaranty  of  payment  for  goods  sold 505  520 

against  seller  for  non-delivery 640  694 

the  same,  for  delay  in  delivering 641  697 

the  same,  where  seller  offers  goods  not  conform- 
ing to  agreement , 641a  697 

the  same,  allegation  of  defendant's  delivery  but 

plaintiff's  refusal  to  accept 642  699 

the  same,  failure  to  deliver  part 643  699 

the  same,  under  agreement  to  delivery  in  install- 
ments        644  699 

the  same,  under  option  accepted  by  plaintiff 645      ,        700 

the  same,  allegation  of  refusal  to  permit  in- 
spection         646  700 

against  seller  alleging  part  payment 647  701 

the  same,  allegation  of  special  damage  by  loss  of 

profits  under  a  sub-contract 648  702 

the  same,  another  form,  showing  absence  of  goods 

in  market 649  703 

the  same,  loss  caused  by  inability  to  continue 

manufacturing 650  704 

against  seller  of  stock  for  non-delivery 651  704 

the  same,  showing  anticipatory  refusal 652  705 

for  breach  of  agreement  to  repurchase 653  706 

against  seller  of  good  will  for  breach  of  agreement 

not  to  compete ". 654  707 

against  buyer  for  refusal  to  receive  under  agree- 
ment specifying  both  time  and  place  of  de- 
livery          655  708 

:      where  time  but  no  place  for  delivery  was  agreed. .         656  711 

where  the  place  but  not  the  time  was  specified  in 

agreement .       657  711 
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allegation  of  seller's  performance  when  buyer  is  to 

take  within  reasonable  time 658 

against  buyer  who  received  for  examination  and 

refused  to  accept 659 

allegation  of  plaintiff's  performance,  contract  con- 
taining option  in  buyer  as  to  time  for  delivery      660 

the  same,  allegation  of  special  damage 661 

the  same,  alleging  anticipatory  refusal  to  receive. .  662 
complaint  against  seller  of  "  privilege  "  or  "  option  "  663 
complaint  against  buyer  under  broker's  contract, 

buyer  to  furnish  cable  credit 664 

the  same,  against  buyer  for  not  delivering  note  for 

goods  bought 665 

complaint  for  deficiency  after  resale  at  auction . . .  666 
complaint  for  breach  of  contract  to  redeliver  goods 

or  pay  for  them  in  reasonable  time 667 

complaints  for  breach  of  covenant  of  warranty .... 
complaint  for  breach  of  warranty  as  to  genuineness 

of  note r 684 

complaints  in  actions  for  breach  of  contract  of 

warranty 

complaints  in  actions  for  breach  of  contracts  for 

sale  of  real  estate 

complaint  against  conditional  buyer  for  conversion    1127 

the  same,  against  transferee 1128 

complaint  against  fraudulent  buyer  for  conversion  1103 
to  recover  possession  from  fraudulent  purchaser 

1159-1160 

the  same,  against  transferee 1161 

the  same,  against  assignee  for  creditors 1162 

against  seller  of  horse  for  fraud  and  deceit 1178 

the  same,  another  form 1179 

against  seller  for   fraudulent   statements   as   to 

quality 1180 

the  same,  for  delivering  inferior  or  smaller  quantity    1 181 

the  same,  as  to  title  to  personal  property 1182 

for  misrepresenting  value  of  good  will  of  business 

sold 1190 

against  seller  of  stock  for  false  statements  as  to 

corporation 1186-1189 

for  false  statements  inducing  sale  on  credit  to 

stranger 1200 


P*ge 

714 

714 

717 
717 
718 
719 

720 

721 
722 

723 
628-632 

744 

724-752 

753-761 
1218 
1219 
1194 

1261-1263 
1264 
1265 
1285 
1286 

1287 
1288 
1290 

1303 

1293 

1313 
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the  same,  inducing  delivery  of  goods 1201  1314 

for  deceit  based  on  false  warranty 1206  1320 

for  actions  based  on  conditional  sales,  see  Condi- 
tional Sales. 
for  deceit  in   connection  with  sale  of  land,   see 

Vkndor  and  Purchaser. 
against  seller  of  article  for  possession  of  which 

plaintiff  was  fined 1294  1430 

to  set  aside  bulk  sale 1499  1775 

to    set    aside    fraudulent    sales,    see    Creditors' 
Suits. 

defense  of  Statute  of  Frauds 1871  2273 

various  defenses  in  actions  for  goods  sold 2324-2342 

denial  that  goods  sued  for  were  necessaries.    .  .  .        1942  2326 

of  unexpired  credit 1948  2328 

denial  of  purchase  from  plaintiff 1940-1941  2324 

denial  of  plaintiff's  title 1941  2325 

that  sale  was  rescinded 1950  2329 

the  same,  another  form 1951  2330 

that  plaintiff  agreed  to  take  note  in  part  payment     1949  2329 

recoupment  for  breach  of  warranty   1952  2331 

the  same,  oral  warranty 1953  2333 

the  same,  sale  by  sample 1954  2334 

the  same,  latent  defects 1955  2335 

set-off  against  plaintiff's  factor 1956  2336 

recoupment  setting  forth  contract  and  breach ....     1957  2337 

the  same,  where  plaintiff  is  assignee 1958  2338 

part  payment  and  deficiency  in  delivery 1959  2339 

contract  an  entire  one,  and  plaintiff  has  not  fully 

performed 1960  2341 

counterclaim  for  rescission  for  mistake 1961  2341 

that  defendant  had  right  to  return  goods  and  did  so 

1945-1946  2327 
that  goods  sold  were  liquors  to  be  drunk  on  prem- 
ises      1962  2342 

answers  in  actions  on  breach  of  contract  of  sale, 

see  Answers,  under  subdivision  Sales. 
See  Specific  Performance,  Vendor  and  Pur- 
chaser, Conditional  Sales. 

SALESMAN 

action  for  commissions 253  262 

to  recover  drawing  account 254  263 
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action  to  recover 281  282 

defense  of  lien  for 2266  2546 

SAMPLE 

on  sale  by,  see  Warranty. 

SAND 

for  conversion  of 1097  1 189 

SAVINGS  BANKS 

complaint  by  executor  for  deposit  by  decedent ....       156  160 

to  impress  trust  on  deposit 1658  2084 

See,  also,  Banks,  Trusts. 

SCAFFOLDS 

complaint  for  injuries  from  fall  of  scaffold,  under 

N.  Y.  statute 908  982 

the  same,  another  form . 909  984 

the  same,  form  on  common-law  liability 910  985 

SCHOOLS 

for  services  and  supplies,  at  boarding  school 284  285 

for  injuries  to  child  from  dangerous  playground .  .  .       862  933 

SEALED  INSTRUMENT 

parties  to  action  upon -. 33 

consideration  presumed  in  action  on 18 

SEARCH  WARRANT 

answer  justifying  under,  to  action  for  trespass.  . .  .     2233  2525 

SECURITY  FOR  COSTS 

complaint  on  undertaking  as  security  for  costs. .  .  .       467  471 

SEDUCTION 

complaint  for  seduction  of  plaintiff's  daughter.  .  .  .  1281  1411 

the  same,  by  minor  under  age  of  consent 1282  1413 

for  forcible  defilement 1213.  1327 

SEIZIN 

action  on  covenant  of 587  627 

SELLER  AGAINST  BUYER 
See  Sales. 

SEPARATE  ANSWER 

introduction  of 10  9 

SEPARATION 

action  for,  see  Divorce. 
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SEPARATION  AGREEMENT                                  Form  No.  page 

action  by  wife  upon 324             322 

the  same,  after  death  of  husband 325             323 

to  cancel,  for  constructive  fraud 1581            1946 

SEQUESTRATION 

complaint  by  judgment  creditor  of  corporation  for 

sequestration  of  assets 1311            1448 

the  same,  and  to  charge  stockholders 1312            1450 

the  same,  and  to  avoid  transfer 1313            1451 

by  receiver,  appointed  in  action  for 105              103 

to  procure  receiver  of  foreign  corporation,  and  for  1314            1451 

SERVICES 

complaints  in  actions  for  services  and  materials 

furnished 242-300 

essential  allegations  in  actions  for 244 

complaint  for  advances  for  unperformed  services . .  170              173 

general  form  of  complaint  for  services 232             244 

the  same,  pleading  a  written  agreement 233              247 

upon  an  account 234              248 

on  a  special  contract  after  completion 235              248 

the  same,  after  completion  by  assignee 236              250 

for  value  of  services  under  implied  promise  of  pay- 
ment   237              250 

for  value  of  services  under  contract  void  under 

Statute  of  Frauds >  238              251 

for  work  and  materials  incidentally  furnished . . .  239              252 

the  same,  on  an  account 240              253 

for  an  installment  of  wages  or  salary 241              253 

for  extra  work 242              254 

for  overtime  work 243              254 

for  services  rendered  to  third  person  at  defendant's 

request 244              255 

when  agreement  to  compensate  by  will  has  been 

broken 245              256 

the  same,  another  form 246              256 

where  plaintiff  was  prevented  from  performing .  .  247              257 
where  plaintiff    was    prevented    by    illness    from 

completing 248              258 

for  part  performance,  when  defendant  prevented 

full  performance 249              259 

where  services  were  to  be  paid  for  in  specific  prop- 
erty   250              260 
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SERVICES— Continued.  Form  No.  Page 

the  same,  payment  partly  in  cash  and  partly  in 

share  of  profits 251  261 

for  services  in  effecting  sale  of  property 252  261 

by  salesman,  for  commissions 253  262 

the  same,  for  amount  of  drawing  account 254  263 

by  stockbroker,  for  commissions 255  264 

by  real  estate  broker,  sale  consummated,  or  cus- 
tomer accepted 256  264 

the  same,  sale  not  consummated  for  defendant's 

fault 257  265 

the  same,  for  procuring  mortgage  loan 258  266 

the  same,  where  loan  was  not  made 259  267 

the  same,  for  commission  on  exchange 260  268 

the  same,  when  defendant  prevented  completion.  .  261  268 
the  same,  compensation  dependent  on  price  se- 
cured    262  269 

by  factor 263  270 

for  services  in  effecting  insurance 264  270 

by  artist 265  270 

for  services  in  editing  newspaper 266  271 

the  same,  in  compiling  book 267  271 

for  newspaper  advertising 268  271 

by  advertising  agent 269  272 

by  architect 270  273 

by  attorney 271  273 

the  same,  balance  due  on  numerous  matters.  . .  .  271a  275 

the  same,  where  client  refuses  to  proceed .  .  •. 272  275 

the  same,  under  retainer  and  modified  retainer .  .  .  273  276 

the  same,  for  services  as  referee 274  277 

by  physician 275  278 

by  undertaker 276  279 

for  funeral  expenses,  against  husband  or  parent 

of  deceased 276a  279 

the  same,  against  personal  representative  of  de- 
cedent    277  280 

by  auctioneer 277  281 

by  dentist 278  281 

by  master  plumber 279  282 

by  private  detective 280  282 

for  services  in  saving  vessel 281  282 

for  procuring  and  furnishing  information 282  283 

against  corporation  for  services  of  officer 283  284 
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for  services  and  supplies  at  boarding  school 284  285 

for  board  and  lodging 285  286 

for  stabling  and  care  of  horses 286  286 

for  freight  against  consignor 287  286 

for  freight  against  consignee 288  287 

for  cold  storage 289  287 

by  parent  for  services  of  child 290  288 

by  married  woman 291  289 

by  husband  for  wife's  services 292  289 

against  parent  for  services  to  child 293  289 

on  building  contract  fully  performed 294  290 

'  the  same,  another  form,  with  claim  for  extra  work  295  291 

the  same,  fully  performed  except  as  modified. ....  296  292 

the  same,  alleging  excuse  for  non-performance.  . .  297  295 

the  same,  another  form 298  296 

the  same,  architect's  certificate  unreasonably  re- 
fused   299  296 

the  same,  allegation  of  waiver  of  condition .  .    .  .  300  297 

allegation  of  waiver  of  condition  precedent .  .    .  .  301  297 

allegation  of  substantial  performance 302  298 

for  extra  work  and  materials  furnished 303  299 

allegation    of    independent    collateral    agreement 

omitted  from  written  agreement 304  300 

by  attorney  at  law,  to  establish  amount  of  services, 

and  enforce  lien  therefor 1428  1640 

to  foreclose  artisan's  lien 1530  1834 

defense  of  payment  by  services 1887  2287 

denial  of  reasonable  value 1963  2342 

defense  of  accounting  and  payment  in  action  for 

services 1964  2343 

for  answers  in  actions  for  services,  see  Answers, 

under  Work,  Labor  and  Services. 
for  answers  in  actions  for  damages  for  wrongful  dis- 
charge, see  Answers,  under  subhead  Wrong- 
ful Discharge. 

defense  of  lien  for  services  in  replevin 2263  2544 

See,  also,  Master  and  Servant. 


SET-OFF 

complaint  to  obtain 1683 


2142 

answer  by  way  of  set-off 1924  231 1 

the  same,  by  executors 1925  2311 
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SET-OFF — Continued.  Form  No.  Page 

the  same,  against  executors 1926  2312 

the  same,  against  trustee  in  bankruptcy 1928  2313 

defense  of  set-off  based  on  overpayments 1927  2312 

recoupment  for  breach  of  warranty 1952  2331 

the  same,  oral  warranty 1953  2333 

the  same,  sale  by  sample 1954  2334 

the  same,  latent  defects 1955  2335 

set-off  against  plaintiff's  factor 1956  2336 

recoupment  setting  forth  contract  and  breach .    .  .  1957  2337 

the  same,  where  plaintiff  is  assignee 1958  2338 

answers  recouping  damages  for  breach  of  warranty 

2033-2036  2390-2391 

SEWER 

complaint  for  neglect  to  repair 858  931 

against  city  for  damage  caused  by 1020  1113 

the  same,  for  negligence  in  maintaining  sewer .    ..  1021  1114 

the  same,  by  maintenance  of  insufficient  sewer  .  . .  1022  1114 

SHERIFFS 

complaints  in  actions  against  sheriffs 828-841 

assignment  of  breach  of  sheriff's  bond  in  neglect  to 

levy 461  464 

for  neglect  to  sell  after  levy 462  465 

for  neglect  to  return 463  466 

allegation  of   judgment   for   damages   and   costs 

against  sheriff 464  466 

on  undertaking  to  indemnify  sheriff  for  levy  under 

execution 478  487 

against  sheriff  for  failure  to  return  execution 764  828 

for  wrongfully  releasing  replevied  property 765  830 

for  neglect  to  levy 766  831 

for  neglecting  to  arrest  under  body  execution ....  767  832 

for  neglecting  to  pay  over  moneys  collected 768  833 

for  seizing  exempt  property 769  834 

for  false  return 770  834 

for  an  escape 771  835 

after  order  of  arrest  granted 772  837 

for  escape  from  custody  under  order  of  arrest  ....  773  838 

upon  sheriff's  liability  as  bail 774  839 

against  sheriff  for  conversion 1089  1182 

for  conversion  after  vacating  of  writ 1132  1224 

against  sheriff  for  excessive  levy  under  attachment  1142  1244 
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SHERIFFS— Continued.                                             Form  No.  Page 

by  mortgagee  of  chattels  against  sheriff 1143            1245 

to  replevy  exempt  property 1151            1255 

the  same,  another  form 1164            1266 

the  same,  Nebraska  form 1165            1267 

the  same,  Indiana  form 1166            1268 

by  chattel  mortgagee  against  sheriff  holding  under 

execution 1168            1271 

for  restitution  after  reversal  of  judgment 197              205 

by  sheriff   to  enforce  lien  for  fees  upon   goods 

seized 1528            1832 

by  sheriff  in  aid  of  attachment 1421            1627 

the  same,  other  allegations 1422            1628 

the  same,  by  sheriff  and  creditor,  after  judgment 

in  original  action 1423            1630 

the  same,  after  substituted  service  of  summons . . .  1424            1633 

by  devisee  to  set  aside  sheriff's  deed 1611            1993 

answer  in  action  against  sheriff,  denying  plaintiff's 

title 2174            2486 

denying  taking 2175            2487 

justification  under  process 2176            2487 

justification  under  process  against  third  person.  . .  2177            2488 

title  in  judgment  debtor 2178            2490 

justification  under  attachment 2179            2490 

alleging  judgment  in  favor  of  indemnitors 2180            2492 

fraudulent  assignment 2180a          2493 

return  of  debtor  after  escape 2181            2494 

that  plaintiff  induced  the  escape 2182            2494 

answer  justifying  under  execution  or  attachment . . 

2246-2247  2533-2534 
the  same,  in  replevin 2267-2268  2547-2548 

SHORT  SALES 

alleging  such  a  transaction 129              13 1 

SIDEWALKS 

See  Negligence,  subdivisions  Municipal  Cor- 
porations, and  Obstructions  and  Defects 
caused  by  Private  Individuals;  also,  Nui- 
sance, Highways. 

SIGNATURE 

denial  of,  upon  contract,  in  action  in  municipal 

court  of  New  York 1837            2255 
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injuries  caused  by  fall  of 870  942 

complaint  for  libel  by  signs 1254  1383 

SLANDER 

note  on  pleading  in  actions  for  libel  and  slander .  .  1360-1362 

complaints  for  slander 1390-1403 

complaint  for  slander;  words  slanderous  per  se.  .  1264  1390 

charging  a  crime,  perjury 1265  1392 

setting  forth  extrinsic  facts  showing  crime  to  be 

charged 1266  1393 

charging  intent  of  ambiguous  words 1267  1394 

the  same,  another  form 1268  1395 

referring  to  plaintiff's  occupation 1269  1395 

the  same,  charging  dishonesty  in  business 1270  1397 

imputing  unchastity  to  woman 1271  1398 

words  spoken  ironically 1272  1399 

words  spoken  in  a  foreign  language 1273  1400 

for  slander  of  title  to  realty 1274  1400 

for  slander  of  title  to  personalty 1275  1402 

answers  in  actions  for  slander,  see  Answers,  under 
subheading  Libel  and  Slander. 

SLANDER  OF  TITLE 

complaint  for  slander  of  title  to  realty 1274  1400 

for  slander  of  title  to  personalty 1275  1402 

SLAUGHTER-HOUSE 

complaint  against,  as  nuisance 988  1078 

the  same,  against  a  continuer 989  1081 

SLEEPING  CAR  COMPANY 

complaint  against,  for  loss  of  personal  effects  of 

passenger 722  780 

SLUICEWAY 

complaint  against  insufficient  sluiceway  as  nuisance     103 1  1 123 

SMOKE 

complaint  against,  as  a  nuisance 992  1083 

SNOW  AND  ICE 

injuries  caused  by,  on  sidewalks  or  crosswalks,  see 
Negligence,  subdivision  Municipal  Cor- 
porations. 
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.SPECIAL  DAMAGE 

See  Damages. 

SPECIAL  PARTNER  ForffiNo. 

not  to  be  named  as  party 96 

complaint  against,  for  accounting 1564  1908 

for  withdrawal  of  contribution 1677  2135 

defense  that  defendant  is  a 1832  2252 

SPECIFIC  PERFORMANCE 

complaints  in  actions  for  specific  performance ....  1655-1701 

complaint  by  purchaser  against  vendor;  common 

form 1436            1656 

the  same,  another  form  of  demand  for  judgment. .  1437            1660 

the  same,  excusing  delay 1438         _  1661 

the  same,  vendor  estopped  from  insisting  on  strict 

performance 1439            1662 

the  same,  where  wife  refuses  to  join  in  the  deed. . .  1440            1663 

the  same,  where  plaintiff  was  in  doubt  of  validity 

of  defendant's  title 1441            1664 

the  same,  where  plaintiff  accepted  option 1442           1664 

the  same,  against  infant  or  incompetent 1443            1665 

the  same,  against,  vendor  and  his  grantee  demand- 
ing deductions 1444            1665 

the  same,  by  an  assignee  of  purchaser 1445           1668 

complaint  by  vendor  against  purchaser 1446            1668 

the  same,  excusing  timely  performance 1447            1671 

the  same,  on  an  exchange 1448            1672 

the  same,   by  plaintiff  furnishing  consideration, 

under  agreement  by  defendant  to  convey 1449            1673 

the  same,  by  joint  purchaser,  title  in  defendant's 

name 1450            1676 

complaint  to  enforce  contract  affecting  personal 

property 1451            1678 

the  same,  agreement  to  give  chattel  mortgage. .. .  1452           1681 

complaint  to  compel  transfer  of  stock  sold 1453            1682 

the  same,  deceased  trustee  under  undisclosed  trust  1454            1685 

to  compel  issuance  of  stock  cancelled  on  forged 

power  of  attorney 1455            1687 

to  compel  transfer  of  stock  in  foreign  corporation . .  1456            1688 

to  compel  transfer  of  stock  in  joint-stock  associa- 
tion   1457            1689 

complaint  by  promoters  of  invention  to.  compel  as- 
signment of  patent 1458           1693 
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complaint  by  one  rendering  service  incapable  of 
exact  valuation,  to  enforce  agreement  to  give 
part  of  estate 1459  1696 

complaint  by  widow  under  ante-nuptial  agreement 

to  convey  by  will 1460  1699 

counterclaim  seeking  specific  performance  in  action 

of  ejectment 2215  2516 

answers  in  action  for  specific  performance;  see 
Answers,  under  subheading  Specific  Per- 
formance. 

SPOLIATION 

complaint  to  recover  for  spoliation  of  public  prop- 

'       erty 1413  1609 

STATUTE  OF  FRAUDS 

complaint  to  recover  money  paid  under  contract 

void  under 161  165 

to  recover  for  services  under  agreement  void  under  238  251 
upon  agreement  to  be  answerable  for  debt  of  third 

person 505  520 

See,  also,  Guaranty,  Principal  and  Surety. 
defense  of  Statute  of  Frauds;  agreement  relating 

to  lands 1866  2269 

lease  for  more  than  a  year 1867  2271 

agreement  not  to  be  performed  within  one  year. . .  1868  2271 

promise  to  answer  for  debt,  etc.,  of  another 1869  2272 

agreement  in  consideration  of  marriage 1870  2273 

sale  of  chattels 1871  2273 

promise  to  pay  debt  discharged  in  bankruptcy ....  1872  2273 

under  statute  of  another  state 1873  2274 

STATUTES 

method  of  alleging 25 

note  on  pleading  in  actions  based  on  statutes 1592-1593 

note  on  pleading  provisos  or  exceptions  in 1595 

complaints  in  actions  given  by  foreign  statute. . . .  1433-1439 
complaint   upon   liability   arising   under   foreign 

statute 1296            1433 

the  same,  another  form  of  averment 1297            1435 

the  same,  another  form  of  averment 1298            1436 

the  same,  another  form  of  averment 1299            1436 

the  same,  another  form  of  averment 1300            1437 

alleging  a  private  or  local  statute 1303           1439 
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STATUTES— Continued.                                            Form  No.  Pflgc 

to  recover  various  statutory  penalties 1592-1607 

complaints  in  miscellaneous  statutory  actions 16Q8-1654 

defense  of  unconstitutionality  of 1819            2244 

defenses  based  on  violations  of  statutes,  on  various 

grounds 2263-2278 

defense  of  statutory  bar 1962            2342 

STATUTE  OF  LIMITATIONS 
See  Limitations  op  Actions. 

STATUTORY  ACTIONS 

complaints  in  actions  for  negligently  causing  death 

985-987  1069-1075 
complaints  in  miscellaneous  statutory  actions. . . .  1608-1654 

answers  in  actions  given  by  statute 2597-2608 

STAY  OF  PROCEEDINGS 

complaint  on  bond  given  to  secure 449  441 

the  same,  on  undertaking  for 483  494 

STEAMSHIP  COMPANIES 
See  Carriers. 

STIPULATION 

complaint  on  stipulation  to  refund  the  money  de- 
posited to  stay  execution 320  316 

STOCK 

against  guarantor  of  dividends  on 501  515 

on  stock  subscriptions,  see  Subscriptions. 
against  corporation,  for  breach  of  its  agreement 

to  repurchase  its  stock 1292  1427 

for  specific  performance  of  agreement  for  sale  of. .     1451  1678 

to  compel  transfer  of 1453-1457  1682-1689 

against  seller  of,  for  not  delivering 651  704 

for  fraud  and  deceit  in  sale  of 1186-1189  1293-1303 

for  fraudulently  inducing  sale  of 1197  1309 

defense  of  failure  to  pay  tax  on  transfer  of 1877  2278 

STOCKBROKERS 

complaint  by  stockbroker  for  advances 128  131 

the  same,  on  "short"  sales 129  131 

complaint  by  stockbroker  who  has  paid  an  award 

made  under  exchange  rales 131  133 

to  recover  commissions 255  264 

against  stockbroker,  for  failure  to  fill  orders 623  672 
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STOCKBROKERS— Continued.  Form  No. 

the  same,  for  violation  of  orders 624             673 

against  stockbroker  for  negligence  in  operating 

"straddle" 943            1029 

against  stockbroker  for  conversion  of  securities. . .  1118            1208 

the  same,  another  form 1119            1210 

against  brokers  for  accounting  under  agreement 

to  carry  securities 1565            1910 

defense  that  defendant  had  the  right  to  sell  with- 
out notice 2153           2470 

STOCKHOLDERS 

complaints  affecting 109-112 

complaint  in  stockholder's  action  where  directors 

are  implicated,  or  will  not  sue 112  109 

the  same,  in  Federal  court 112a  112 

to  set  aside  unlawful  transfers 1315  1452 

for  misconduct  of  directors 1671  2117 

to  enjoin  issue  of  preferred  stock - 1672  2121 

to  enjoin  fraudulent  purchase 1673  2124 

to  obtain  proportionate  share  of  new  issue  of 

stock 1674  2128 

See  Corporations,  Subscriptions,  Foreign  Cor- 
porations. 

STOLEN  GOODS 

complaint  to  replevy 1166a  1269 

STOPPAGE  IN  TRANSITU 

action  for  refusal  to  obey  direction  for 733  790 

STORAGE 

to  recover  for  cold  storage 289  287 

for  injury  to  goods  in  cold  storage 717  776 

defense  by  carrier  of  lien  for 2243  2531 

defense  of  lien  for,  in  replevin 2262  2543 

STREETS 

See  Highways,  Municipal  Corporations,  Neg- 
ligence. 
for  injuries  to  workman  on 823  899 

STREET  RAILWAY 
See  Railroads. 

STRICT  FORECLOSURE 

complaint  for 1535  1842 
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to  enjoin  illegal  boycott  or  strike 1640  2048 

SUBCONTRACTOR 

against  principal,  for  delay  in  completing  prelim- 
inary work 628  676 

SUBLETTING 

action  to  enjoin,  in  violation  of  covenant 603  644 

SUBPCENA 

complaint  for  penalty  for  disobeying 1411  1604 

SUBROGATION 

by  insurance  company  which  has  paid  for  negligent 

injury  to  property  of  insured 971  1054 

by  State,  or  insurance  carrier,  paying  an  award,. 

against  one  whose  negligence  caused  the  injury      972  1055 

complaint  in  foreclosure  seeking  subrogation  under 

discharged  liens 1516  1801 

defense  that  defendant  was  surety  and  seeks  'sub- 
rogation to  collaterals 2044  2389 

SUBSCRIPTIONS 

complaints  on  subscription  to  corporate  stock 602-608 

complaint  on  note  for  voluntary  subscription  con- 
ditional on  securing  certain  amount 347  346 

on  subscription  to  corporate  stock,  made  in  cer- 
tificate of  incorporation 569  602 

the  same,  by  agreement  prior  to  incorporation. . . .      570  603 

the  same,  by  subscription  subsequent  to  incorpora- 
tion       571  605 

by  creditor,  receiver,  or  trustee  in  bankruptcy,  to 

recover  unpaid 1329  1482 

on  subscription  to  expenses  of  public  enterprise. . .       572  607 

SUBSTANTIAL  PERFORMANCE 

allegation  of 302  298 

SUB  TENANT 

against  his  immediate  lessor  on  express  agreement 

of  indemnity 632  681 

the  same,  on  an  implied  agreement 633  682 

SUCCESSOR 

complaint  by  successor  receiver 108  107 

by  successor  trustee 114  113 

by  successor  surety,  see  Principal  and  Surety. 
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scope  of 15 

purpose  and  effect  of 16 

instances  of  when  allowed 16 

commencement  of 18               15 

alleging  revivor  of  action  and  continuance  by  per- 
sonal representative 66               73 

SUPPLEMENTARY  PROCEEDINGS 

complaint  in  action  by  receiver  in 107  105 

SURETIES 

See  Principal  and  Surety. 

SURGEON 

See  Physician. 

SURPLUS  INCOME 

of  trust  fund,  by  judgment  creditor  to  reach 1487  1747 

SURRENDER  VALUE 

on  lif e  insurance  policy,  to  recover 535  560 

SURROGATE'S  COURT 

on  bonds  and  undertakings  in,  see  Bonds,  Under- 
takings. 

SURVIVING  PARTNER 

complaint  by  or  against 95  96 

TAXES 

complaint  to  recover  personal  tax 1432  1647 

the  same,  against  corporation 1433  1649 

complaint  by  tax  collector  to  recover  over  from 

owner  tax  which  plaintiff  has  paid 140  146 

to  recover  money,  paid  under  void  assessment 

which  has  been  vacated 175  180 

the  same,  assessment  regular  on  its  face 176  183 

to  recover  money  paid  for  invalid  tax  certificate . .  177  185 

to  recover  back  taxes  paid  on  exempt  property . . .  178  186 

for  foreclosure  for  non-payment  of 1503  1791 

to  foreclose  a  tax  lien 5 1518  1802 

seeking  surrender  and  cancellation  of  tax  deed. . .  1607  1986 

the  same,  tax  lease 1608  1989 

to  vacate  municipal  assessment 1609  1990 

to  cancel  tax 1610  1992 

defense  of  failure  to  pay,  on  stock  transfer 1877  2278 
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complaint  by  taxpayer  to  prevent  waste  of  public 

funds  and  restrain  purchase 1394  1573 

to  cancel  a  contract  on  the  ground  of  its  illegality . .  1395  1578 
to  restrain  threatened  appointments  to  office  in 

violation  of  Civil  Service  Law 1396  1579 

the  same,  another  form  to  restrain  violation  of 

Civil  Service  Law I397  158I 

to  restrain  payment  of  salary  to  unauthorized 

municipal  officer 1398  1584 

to  set  aside  audits  of  claims  and  enjoin  payment. .  1399  1585 
to  compel  restitution  of  money  paid  on  illegal  claims  1400  1586 
to  restrain  creation  of  further  unauthorized  obliga- 
tions and  cancel  those  issued 1401  1589 

TELEGRAPH  COMPANIES 

complaints  against  telegraph  companies  for  unliqui- 
dated damages N. 807-824 

complaint  against  telegraph  company  for  failure  to 

deliver  message 751  807 

the  same,  charging  knowledge  of  urgent  character  752  812 

the  same,  for  negligence  of  delivering  tnessage  twice  753  813 

the  same,  for  delay  in  delivery 754  815 

the  same,  under  Indiana  statute 755  816 

the  same,  under  Georgia  statute-. 756  817 

the  same,  causing  mental  anguish 757  818 

the  same,  by  husband  for  injury  to  wife's  feelings . .  758  820 

the  same,  for  mistake  in  transmission  of  message . .  759  820 

defense  that  liability  was  limited  by  agreement .. .  2172  2484 

TEMPORARY  RECEIVER 

complaint  by 106  105 

TENANT 

See  Landlord  and  Tenant. 
TENANT  FOR  LIFE 

complaint  against,  for  waste 1069  1162 

TENANTS  IN  COMMON- 

complaint  by  tenant  against  co-tenant  for  waste. .  1071  1164 
complaint  by  tenant  against  co-tenant  for  use  and 

occupation 206  215 

complaint  against  part  owner  for  conversion 1094  1187 

the  same,  against  holder  of  chattel  mortgage 1131  1222 

against  co-tenant  for  an  accounting 1566  1911 

defense  of  non-joinder 1768  2204 


2816  General  Index 

Volume  I  ends  with  page  1432 
TENDER  Form  No.  Page 

of  performance,  when  necessary 26 

defense  of  demand  before  or  after  tender 1903  2295 

defense  of  tender  of  payment 1906  2296 

defense  of  tender  as  to  part  and  payment  of  part. .  1907  2298 

denial  of  part  and  tender  of  residue 1908  2298 

answer  alleging  tender  of  rent 2100  2435 

tender  of  interest  or  principal  of  mortgage 2365  2617 

TENEMENT  HOUSE 

against  landlord  of,  for  injuries  from  negligence, 
see  Negligence,  under  subdivision  against 
Landlord,  Tenant  or  Occupant  for  Defec- 
tive Premises. 

TESTAMENTARY  TRUST 

See  Trusts. 

THEFT 

complaint  for  possession  of  stolen  goods 1166a  1269 

TIMBER 

complaint  for  treble  damages  for  cutting 1054  1148 

for  conversion  of  standing 1081  1177 

TIME 

note  on  alleging 118 

TITLE 

of  the  action 1  2 

on  title  insurance,  see  Insurance. 

on  implied  warranty  of,  in  sale  of  chattels 683              743 

alleging  title  in  ejectment 1130 

to  public  office,  see  Officers. 

complaints  in  actions  to  remove  cloud  on  title 1986-2008 

in  actions  to  register  title 2146-2149 

answer  as  to  title;  defendant  a  bona  fide  purchaser  2386            2629 

answer  of  title  in  justice's  court 2223            2521 

TITLE  COMPANY 

action  against,  for  negligence  in  examining  title. . .       931  1007 

TOMBSTONE 

complaint  to  foreclose  lien  on  tombstone 1388  1566 

TORRENS  ACT 

complaint  to  register  title  under 1685  2146 
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complaint  by  or  against,-in  New  York 55  63 

See  Municipal  Corporations. 

TRADE-MARK 

complaint  to  restrain  infringement  and  for  damages    1635  2037 

TRADES-UNION 

complaint  to  enjoin  boycott  by 1640  2048 

TRANSFER 

against  street  railway,  for  refusal  to  give 1405  1598 

of  cause  of  action,  to  recover  costs  against  trans- 
ferror      1431  1445 

of  stock,  to  compel 1453-1457  1682-1689 

of  property,  to  have  absolute  transfer  adjudged  to 

be  intended  as  pledge 1678  2137 

defense  of  failure  to  pay  tax  on  transfer  of  stock . . .     1877  2278 

TREES 

to  recover  damages  to  shade  trees  in  highway  in 

front  of  plaintiff's  premises 1061  1154 

to  enjoin  telephone  or  telegraph  company  from 

injuring 1643  2054 

TRESPASS 

complaints  in  actions  for  trespass  upon  real  prop- 
erty   1144-1158 

complaint  for  trespass,  ordinary  form,  for  a  single 

act 1051  1146 

the  same,  repeated  acts 1052  1147 

to  restrain  threatened  trespass 1053  1148 

treble  damages  for  cutting  timber 1054  1148 

allegations  of  special  damages 1055  1149 

for  entering  house  and  injuring  goods 1056  1150 

by  tenant  against  landlord  for  evicting  him 1057  1151 

by  defendant's  animals 1058  1151 

by  railroad  company  upon  highway : . . .  1059  1152 

against  one  subjecting  highway  to  private  use,  ac- 
tion by  abutting  owner  having  reversion. .. . .  1060     -       1153 
for  damages  for  destruction  of  shade  trees  in-high-- 

way  in  front  of  plaintiff's  premises 1061  1154 

to  compel  plaintiff  to  remove  an  encroaching  wall  1062  ,1155 

injury  to  premises  from  blasting ,.  1063  1155 

the  same,  personal  injury  on  highway 1064  1156 

for  trespass  on  posted  lands 1065.  1156 
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the  same,  for  treble  damages,  for  forcible  entry  and 

detainer 1066  1157 

complaints  for  injuries  to  personal  property  other 

than  for  conversion 1242-1248 

complaint  for  unlawfully  seizing  and  carrying  away 

goods. 1139  1242 

the  same,  where  plaintiff  has  regained  possession. .     1140  1243 

the  same,  for  seizing  plaintiff's  vessel 1141  1244 

complaint  against  sheriff  for  excessive  levy  under 

attachment 1142  1244 

complaint  by  mortgagee  of  chattels  against  sheriff    1143  1245 

complaint  for  malicious  injury  to  property 1144  1248 

complaint  for  maliciously  injuring  animal 1145  1248 

complaints  in  actions  for  assault  and  battery 1322-1333 

complaints  in  actions  for  false  imprisonment 1334-1345 

complaints  in  actions  for  malicious  prosecution. . .  1347-1359 

answers  in  trespass,  and  assault,  see  Answers, 

under  subheadings  Trespass,  and  Assault 

and  Battery. 

TRESPASSER 

for  injury  to,  see  Negligence,  Railroads,  As- 
sault and  Battery. 

TRUCKMAN 

for  conversion,  for  delivery  to  wrong  person 1123  1215 

TRUSTEE  IN  BANKRUPTCY 

complaint  to  recover  preferential  payment 186  195 

on  bond  of 457  458 

by  trustee  against  surety  on  bond  of  assignee  for 

benefit  of  creditors 459  462 

against  director  or  stockholder,  to  set  aside  transfer  1319  1463. 

the  same,  with  intent  to  prefer .' 1320  1464 

to  recover  value  of  property  transferred  in  viola- 
tion of  bankruptcy  act 1427  1639 

the  same,  transferred  in  fraud  of  creditors 1495  1764 

defense  of  set-off  against 1928  2313 

TRUSTEES 

actions  affecting  trustees .• . .  112-114 

complaint  by  testamentary  trustee '113              112 

by  successor  or  substituted  trustee 114              113 

by  trustee  in  bankruptcy 115              113 
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TRUSTEES-ConftW.                                             FormNo.  Page 

by  trustee  for  bondholders,  for  foreclosure 1525  1816 

by  trustee  for  a  voluntary  accounting 1567  1912 

the  same,  another  form 1670  2115 

by  trustee,  to  set  aside  his  own  act  in  violation  of 

trust 1665  2102 

by  trustee  seeking  instructions 1669  2113 

to  remove  trustee 1666  2104 

See,  also,  Trusts. 

TRUSTS 

complaint  to  recover  moneys  deposited  in  trust  for 

plaintiff  and  withdrawn 191  199 

by  attorney-general  against  corporation  for  join- 
ing unlawful  combination 1309  1446 

to  compel  specific  performance  of  agreement  to 
convey  as  directed  by  plaintiff  furnishing  con- 
sideration       1449  1673 

the  same,  by  a  joint  purchaser 1450  1676 

complaint  by  judgment  creditor  to  reach  surplus 

income 1487  1747 

the  same,  to  reach  interest  of  debtor  in  trust 

created  by  himself 1488  1751 

by  trustees  for  bondholders;  trust  deed  of  cor- 
poration      1525  1816 

by  fiduciary  for  a  voluntary  accounting 1567  1912 

complaint  based  on  refusal  to  execute  declaration 

of  trust 1574  1931 

to  hold  defendant  as  a  trustee  ex  malificio  and 

compel  an  accounting  for  property  received .  .     1655  2078 

to  impress  a  trust  on  property  received  under 

promise  to  provide  for  plaintiff 1656  2080 

by  creditors  against  one  purchasing  assets  under 

agreement  inducing  them  to  withhold  bidding     1657  2081 

to  impress  a  trust  on  savings  bank  deposit 1658  2084 

to  impress  a  trust  on  property  purchased  by  trustee 

for  his  individual  benefit 1659  2085 

to  enforce  testamentary  trust  for  plaintiff's  support    1660  2087 

to  impress  a  trust  on  funds  wrongfully  taken  and 

invested 1661  2089 

to  impress  a  trust  on  insurance  moneys,  where 
premiums  were  paid  by  money  stolen  from 
plaintiff 1662  2094 
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to  enforce  a  specific  declaration  of  trust 1663  2097 

to  impress  trust  on  property  of  merged  corporation  1664  2101 

by  trustee  to  set  aside  his  act  in  violation  of  trust . .  1665  2102 

to  remove  trustee  and  pass  his  account 1666  2104 

to  construe  a  trust 1667  2108 

the  same,  another  form 1668  2111 

by  trustee  seeking  instructions 1669  2113 

by  or  against  a  trustee,  for  an  accounting 1670  2115 

answer  by  trustee  that  he  declines  to  act 2384  2628 

the  same,  with  denial  of  having  acted 2385  2628 

See,  also,  Trustees. 

TUITION 

complaint  to  recover  for 284  285 

ULTRA  VIRES 

complaint  to  recover  moneys  paid  under  ultra  vires 

contract 166  170 

to  cancel  ultra  vires  contract 1595  1969 

defense  of 1874-1875  2274 

UMPIRE 

complaint  on  award  of 430  419 

UNDERTAKER 

complaint  for  services 276  279 

the  same,  against  husband  or  parent 276a  279 

the  same,  against  personal  representative  of  de- 
cedent   276b  280 

UNDERTAKINGS 

complaints  on  undertakings 470-495 

complaint  by  surety  against  principal  for  money 

paid  on  undertaking 134  137 

short  form,  where  undertaking  recites  facts 466  470 

on  undertaking  as  security  for  costs 467  471 

on  undertaking  on  appeal  to  Appellate  Division . .  468  472 
on  undertaking  for  costs  of  appeal  to  Court  of 

Appeals 469  473 

the  same,  on  appeal  to  Court  of  Appeals,  to  also 

stay  execution 470  474 

on  undertaking  on  appeal  from  surrogate 471  475 

on  undertaking  on  attachment 472  476 

on  undertaking  to  discharge  attachment 473  478 
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on  undertaking  to  discharge  vessel  from  attach- 
ment   474  480 

on  undertaking  on  arrest 475  482 

on  undertaking  for  jail  limits 476  484 

on  undertaking  which  was  given  to  procure  dis- 
charge from  arrest 477  485 

on  undertaking  to  indemnify  sheriff  for  levy  under 

execution 478  487 

on  undertaking  in  replevin 479  488 

on  undertaking  for  return  of  replevied  property. . .  480  490 

on  undertaking  on  injunction 481  490 

on  a  bail  bond  in  criminal  proceedings 482  493 

on  undertaking  given  to  secure  a  stay 483  494 

on  undertaking  to  discharge  mechanic's  lien 1375  1548 

See  Bonds. 

UNDISCLOSED  PRINCIPAL 
See  Principal  and  Agent. 

UNDUE  INFLUENCE 

to  avoid  a  transaction  induced  by 1580  1945 

another  form,  by  heir  at  law 1582  1948 

UNFAIR  COMPETITION 

complaints  to  restrain 2033-2041 

UNINCORPORATED  ASSOCIATIONS 
See  Associations. 

UNITED  STATES  COURTS 

jurisdictional  allegations  in 83-86 

UNKNOWN  NAME 

designating  party 32 

UNKNOWN  PERSONS 

designating  party 32 

UNREASONABLE  REFUSAL 

by  architect  to  give  certificate 299  296 

USE  AND  OCCUPATION 

note  on  character  of  action 213 

complaint  for  use  and  occupation,  general  form.  . .  204              213 

the  same,  agreed  value 205             215 

the  same,  by  joint  tenant  or  tenant  in  common, 

against  co-tenant 206             215 

the  same,  for  lodgings 207             216 
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complaint  by  people  to  remove  usurper  of  elective 

office 1416  1618 

the  same,  from  non-elective  office 1417  1621 

by  one  rightfully  entitled  to  recover  damages ....  1418  1622 

USURY 

complaint  to  recover  back  usurious  interest  under 

statute 160  164 

to  recover  purchase  price  of  a  usurious  mortgage . .  688  749 

against  corporation  which  has  exacted  usury 1138  1233 

against  bank  for  penalty  for  exacting 1409  1603 

to  cancel  usurious  instrument 1596  1970 

the  same,  another  form 1616  2000 

defense  of  usury  by  ante-dating  security 1876  2277 

defense  of  usury  in  action  on  loan 1931  2321 

defense  of  usury  to  note 2016  2373 

the  same,  shorter  form 2017  2374 

the  same,  usury  in  discounting  accommodation 

note 2018  2375 

defense  that  bill  was  given  to  secure  performance 

of  usurious  contract 2019  2376 

defense  of  illegal  interest  in  note 2020  2377 

answer  that  mortgage  was  usurious 2361  2615 

VENDOR  AND  PURCHASER 

for  breach  of  covenant  in  deed,  see  Covenant. 

for  specific  performance  of  contract,  see  Specific 
Performance. 

complaints  in  actions  for  damages  for  breach  of 

contracts  for  sale  of  real  estate 753-761 

complaint  to  recover  payment  on  contract  for  pur- 
chase of  lands;  vendor's  failure  to  tender  deed      171  174 

the  same,  defective  title 172  177 

to  recover  deposit  on  purchase  of  lands  induced  by 

fraud 173  178 

against  transferee  of  lands  who  agreed  to  pay  pro- 
ceeds to  plaintiff 174  179 

for  unpaid  consideration  of  conveyance 313  309 

against  vendor  for  damages  for  failure  to  convey. .      1692  753 

the  same,  setting  forth  incumbrances  on  title  for 

which  deed  was  rejected 693  755 

against  purchaser  for  failure  to  take  title 694  758 
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VENDOR  AND  PURCHASER- Continued.  Form  No. 

against  purchaser  at  auction  for  deficiency  on  resale  695 
averment  of  defendant's  rescission  as  excuse  for 

plaintiff's  non-performance 696 

averment  of  false  representations  preventing  plain- 
tiff from  fulfilling §97 

against  executor  of  purchaser 698 

for  fraudulent  representations  in  sale  of  land 1184 

for  fraud  and  deceit,  against  vendor  without  title  1185 

to  foreclose  vendor's  lien 1531 

by  vendor  before  conveyance  against  purchaser  to 

foreclose  lien 1532 

to  foreclose  vendee's  lien 1533 

defense  that  defendant  believed  he  had  good  title  2145 
.  See  Specific  Perfobmance,  Sales. 
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Page 

759 

760 

761 

761 

1291 

1292 

1835 

1837 
1839 
2466 


VESSELS 

on  insurance  of,  see  Insurance. 

complaint  for  salvage 281 

complaints  in  actions  on  charter  parties 

complaints  for  negligence  in  operating  vessels. . . . 

complaint  on  bond  to  discharge  vessel  from  attach- 
ment         474 

complaint  for  damages  for  improperly  loading  cargo      714 

for  injuries  to,  or  by,  through  negligence,  see  Neg- 
ligence, subdivision  Vessels. 

for  seizing  plaintiff's  vessel 1141 

against  master  and  owners  of  vessel  for  assault  on 

seamen 1217 

justification  of  assault  by  captain 2275 

VETERAN 

See  Civil  Service. 


282 
496-503 
904-907 

480 

775 


1244 

1331 
2555 


VETERINARY  SURGEONS 

complaint  for  penalty  for  illegally  practicing 1410 

VILLAGES 

complaint  by  or  against,  in  New  York 55 

See  Municipal  Corporations. 

VIOLATIONS  OF  STATUTE 

for  penalties  for 

defense  of;  answers  setting  up  various  grounds 


1604 


63 


1592-1607 
2263-2277 
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complaint  by  fiduciary  for 1567  1912 

the  same,  another  form 1670  2115 

VOLUNTARY  ASSOCIATIONS 

See  Associations.  { 

VOLUNTARY  SUBSCRIPTION 

complaint  to  recover  on 572  607 

WAGER 

complaint  under  statute  to  recover  back  wager. . .      157  161 

See  Betting  and  Gaming. 

WAGES     '. 

complaint  by  assignee  of , 35  47 

by  corporate  employee  against  stockholder 1333  1492 

See  Sehvices. 

WAIVER 

method  of  alleging 26 

waiving  tort  and  suing  on  contract  for  money  re- 
ceived  200             209 

the  same,  for  goods  wrongfully  taken .  ;  . .  .- 223             233 

waiver  of  condition  in  contract 300             297 

the  same,  another  form 301             297 

by  indorser  of  presentment,  see  Bills,  Notes  and 
Checks.  ■ 

defense  of  waiver  of  tort .....  -.'. ■. 1817           2243 

defense  of  waiver  of  a  provision  of  a  contract 1818           2243 

defense  of  waiver  of  conversion 2254           2537 

WALL 

to  compel  removal  of  encroaching 1062  1155 

WAREHOUSING 

complaints  against  warehouseman  for  unliquidated 

damages 824-826 

WAREHOUSEMEN..      -,..... 

for  cold  storage 289  287 

complaint  against  warehouseman  for  loss  of  goods  760  324 
for  injury  to  goods  through  neglect  to  obey  in-. 

structions r ,. 761  825 

for  refusal  to  deliver 762  825 

for  not  forwarding  goods .....". 763  825 

for  conversion  by  assignee  of  certificate 1 120  1212 

by  warehouseman-  for  interpleader.  .  .•-.■.'.-; . .-.-.-.  .■■-.•■  1651  2072 
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WARRANTY                                                             FormNo. 
complaints  in  actions  for  breach  of  contract  of  war- 
ranty     724-752 

complaint  on  covenant  of  warranty;  failure  of  title  588  628 

the  same,  partial  failure  and  deficiency  in  quantity  589  630 

~  the  same,  by  remote  grantee  of  covenantee 590  631 

the  same,  by  heir  at  law 591  631 

the  same,  by  devisee 592  632 

for  breach  of  express  Warranty  to  recover  damages  668  725 

the  same,  for  rescission  of  sale 669  726 

the  same,  for  damages  where  plaintiff  the  buyer, 

has  not  accepted  goods 670  727 

the  same,  soundness  of  horse 671  728 

the  same,  breeding  qualities  of  stallion 672  731 

the  same,  of  the  quality  of  goods 673  733 

the  same,  another  form 674  734 

the  same,  express  warranty  of  safety;  special  dam- 
ages for  personal  injuries 676  736 

the  same,  special  damage  for  defects  discovered 

after  manufacture  of  materials 677  737 

on  implied  warranty,  on  sale  by  sample 675  735 

the  same,  of  fitness  for  particular  purpose 678  737 

the  same,  fitness  of  article  for  food 679  739 

the  same,  another  form  with  charge  of  illness  caused 

by  its  use 680  739 

the  same,  of  working  qualities  of  machine 681  741 

the  same,  that  leased  premises  were  fit  for  par- 
ticular use 682  742 

the  same,  of  title  of  chattels  sold 683  743 

the  same,  genuineness  of  note 684  744 

the  same,  of  the  genuineness  of  securities 685  745 

to  recover  money  advanced  on  forged  collateral. .  686  747 

to  recover  money  paid  on  a  forged  mortgage 687       ,       748 

the  same,  the  bond  and  mortgage  being  void  for 

usury 688  749 

on  express  warranty  of  amount  due  on  a  judgment 

assigned 689  750 

against  agent  of  disclosed  principal  who  warrants 

without  authority 690  751 

for  services  rendered  on  employment  by  agent 

who  had  no  authority,  or  a  sham  principal . .  691  751 

complaint  against  seller  of  horse  for  deceit 1178  1285 

the  same,  another  form 1179  1286 
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WARRANTY — Continued.                                            Form  No.  p»e« 

complaint  for  deceit  based  on  false  warranty 1206            1320 

recoupment  for  breach  of  warranty 1952        _  2331 

.    the  same,  oral  warranty , 1953            2333 

the  same,  sale  by  sample 1954            2334 

the  same,  latent  defects 1955            2335 

answer  pleading  breach  as  defense  to  note ....  2033-2034  2390 

the  same,  false  warranty  of  quantity  of  land •  2085            2391 

the  same,  false  warranty  of  title 2036            2391 

answer  alleging  breach  of  warranty  in  sale 2144           2466 

answer  in  action  on  warranty;  specific  denial 2146            2467 

denying  breach 2147            2467 

that  plaintiff  gave  no  notice  of  breach 2148            2467 

recoupment  for  breach  of,  in  action  for  replevin 

on  conditional  sale 2273            2550 

WASTE 

complaints  in  actions  for  waste. : 1159-1168 

complaint  by  lessor  for  damages  for  waste 1067            1159 

by  lessor  against  lessee  for  injunction  and  damages 

for  waste 1068            1161 

the  same,  by  remainderman  against  life  tenant.  . .  1069            1162 

the  same,  by  ward  against  guardian 1070            1163 

the  same,  by  tenant  in  common  or  joint  tenant 

against  co-tenant 1071            1164 

the  same,  by  heir  against  dowress 1072            1165 

the  same,  by  purchaser  at  sheriff's  sale 1073            1165 

the  same,  by  redemptioner  against  purchaser 1074            1166 

the  same,  by  redemptioner  against  purchaser 1074            1166 

by  mortgagee  against  stranger,  after  deficiency 

judgment  in  foreclosure 1075            1167 

complaint  for  forfeiture  and  eviction  on  account 

of  waste 1076            1168 

to  restrain  waste  of  public  funds,  or  compel  restitu- 
tion, see  Taxpayer's  Actions. 

WATCHMAKER 

complaint  against  watchmaker  for  not  using  due 

care  and  skill  in  repairing 712             774 

the  same,  for  not  returning  watch 713             774 

WATER 

complaint    against    leaking    of,    upon    adjoining 

premises  of,  as  nuisance 1015            1108 
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for  falling  of,  from  adjoining  gutters 1016  1109 

for  unreasonable  retention  or  diversion  of,  from 

natural  stream 1033  1125 

WATERCOURSES 

complaint  for  negligence  of  mill  owners  overflowing 

lands 897  967 

to  enjoin  pollution  of,  by  factory  wastes. .  .■ 1023  1116 

the  same,  many  defendants  acting  independently 

of  each  other 1024  1117 

to  enjoin  pollution  of  pond 1025  1118 

,     against  dam  causing  overflow  of  lands 1027  1120 

for  unreasonable  interference  with' flow  of 1033  1125 

the  same,  another  form 1035  1127 

allegation  of  right  by  prior  appropriation 1034  1127 

WAY 

complaint  to  enjoin  obstruction  of  private 1014    _       1107 

WHARVES 

complaint  against  owner  or  lessee  of  defective  wharf      894  964 

the  same,  injuries  to  vessel  from  bad  bottom  of 

dock 895  965 

the  same,  defective  construction  of  wharf 896  967 

WIDOW 

complaint  for  dower 1050  1142 

the  same,  another  form  for  use  in  New  York 1542  1854 

allegation  of  damages  for  withholding 1543  1856 

to  recover  legacy  in  lieu  of  dower 1366  1528 

to  recover  distributive  share 1368  1532 

WIFE 

for  necessaries  for  which  she  personally  charged 

herself 228  238 

See  Husband  and  Wife. 


WILL 

complaint  by  devisee  under 36 

complaint  by  a  legatee 38 

alleging  probate  and  letters  granted  by  special 

officer ;••■••.■        67  U 

alleging  appointment  of  administrator  with  will 

annexed 68  75 

omplaint  by  testamentary  trustee 113 


con 


48 
48 


112 
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WILL — Continued.  Form  No.  Page 

to  recover  for  services  after  breach  of  agreement 

to  compensate  by  will 245  256 

the  same,  another  form 246    .         256 

complaint  on  promise  to  pay  money  for  withdraw- 
ing opposition  to  probate 308  305 

to  establish  lost  or  destroyed  will 1370  1534 

the  same,  will  in  foreign  country 1371  1536 

to  determine  construction  or  validity  of  testamen- 
tary provision 1372  1538 

to  enforce  agreement  to  reward  for  services  by 

provision  in,  by  will 1459  1696 

the  same,  agreement  made  in  ante-nuptial  settle- 
ment      1460  1699 

by  heir  to  avoid  for  fraud 1582  1948 

for  construction  of  testamentary  trust,  instruc- 
tions, etc 1668  2111 

the  same,  submitting  specific  questions 1669  2113 

to  compel  exercise  of  power  of  sale 1682  2142 

See  Executoes  and  Administrators. 

WIRES 

ejectment  to  compel  removal  of 1048  1141 

WITHDRAWAL  OF  ACTION 

to  recover  upon  promise  of  payment  for 307  304 

WITNESS 

complaint  for  penalty  for  disobeying  subpoena. .. .     1411  1604 

WORK,  LABOR  AND  SERVICES 

See  Services. 

WORKMEN'S  COMPENSATION  LAW 

note  on  New  York  statute 969-970 

complaint   by    employee   injured   in    occupation 

within 898              971 

answer  setting  up  statute. 2187            2498 

defense  that  plaintiff  has  secured  an  award  under  2188            2499 

WRONGFUL  DISCHARGE 

See  Master  and  Servant. 


SUPPLEMENTAL  INDEX  CONTAINING  TABLE  OF 
REFERENCES  TO  SECTIONS  OF  THE  NEW  YORK 
CODE  OF  CIVIL  PROCEDURE  AND  TO  NEW  YORK 
GENERAL  STATUTES 

This  is  a  supplemental  index,  merely,  and  is  limited  to  presenting  such 
direct  references  to  the  code  sections  or  sections  of  the  general  statutes 
as  appear  in  the  forms,  or  in  the  notes.  It  is  not  to  be  depended  on  in 
place  of  the  General  Index.    Its  use  is  practically  two-fold: 

(1)  It  will  show  the  forms  which  are  rested  directly  upon  code  sec-i 
tions,  or  statutory  enactments,  which  supersede  common-law  conditions, 
or  create  rights,  or  liabilities,  or  defenses,  unknown  at  common  law; 

(2)  It  will  also  show  the  occasions  where  a  form  or  note  has  dealt  so 
specifically  with  some  provision  of  code  or  statute  that  a  direct  reference 
to  it  has  been  included  in  the  note. 

As  an  example  on  the  limitations  on  the  use  of  this  supplemental 
index,  the  forms  which  are  presented  on  the  subject  of  Warranty,  illus- 
trative of  the  common  law,  will  not  be  specifically  rested  on  the  provi- 
sions of  the  1911  act  concerning  Sales  (Personal  Property  Law,  §§  82-158) 
notwithstanding  warranties  are  now  the  subject  of  statutory  definition, 
and  therefore  this  supplemental  index  would  not  necessarily,  reveal  such 
forms;  on  the  other  hand,  where  the  Sales  Act  has  created  new  condi- 
tions concerning  warranties,  the  forms  and  notes  will  contain  direct  refer- 
ences thereto  which  will  be  shown  herein. 

This  word  of  caution  is  deemed  essential  in  order  that  a  practitioner 
may  not  conclude,  on  failing  to  find  a  direct  reference  in  this  supplemental 
index,  that  no  form  is  given  as  a  precedent,  but  will  also  consult  the 
General  Index. 

NEW   YORK    CODE    OF    CIVIL 
PROCEDURE 

Section            Form                                    Page 
102 828 

103 831 

149 476 484 

161 476 484 

168 837 

160 485 

376-378.. 1803 2234 

2829 


Section 

Form 

Page 

382-397 . 

.1798-1810.. 

...2231-2239 

341 

.1745 

2193 

362 

.2220 

2520 

369-372. 

.2219 

...2518,  2519 

413 

. . .  1467,  2231 

416 

4 

417 

2 

421 

7,  8 

430..    . 

1646 

2830       Code  Sections  a*nd  General  Statutes 

Section  Form  Page  Section  Form  Pag? 

432 2233  523 8,  13,  14 

438 1824  616 15 13 

439 4  621 2171 

447 1820  622 1325,  2178 

448 5,70. 7,  76  524 2184 

449 100.  . .  .67,  99,  322,  370,  530 1303 430,  1439,  1593 

2325  631 117..  120,  121,  122,224, 

460 80,  2197  248-  412,  413,  2607 

461  ..3,1824  632 2114.. 46,  68,  552,  1628, 

452 1163,2203  1706'  2209'  2218> 

464 .139,363,504  2304,2446 

468  gl  633 20,  175,  249,  294, 

4m''''['Z"\'Z'"Z'.'.'.'.'.81  304>  707'  2177' 

481  2  5  2296,  2344,  2402 


483 4,  1064,  1354 


634.  .332,  342,  343,  328,  334,  335, 


484 1707.. 5,  729,  1064,  1313,      353,357,381,  349,  351,  356, 

1391,  1595,  2164,       389'  437     374'  381'  3"' 

2166  425'529 

635 1238 1361,  1366,  1391 

639 221 

642 15 

643 15 

544 15,  2076 

645 1325 

646 119 

649 1150.  .122,  152,  158,  168, 

178,  202,  232,  234, 

235,  485,  835,  838, 

1202,  1255 

550 1903 

600 2171,2178,2184,2311   559 ^ ^ 


487 2 

488 1688-1711 .  . .  .2152,  2155- 

2166,  2270 

490 2156,  2157,  2161 

492 2151 

493 1725 2170 

494 1712-1715.  . .  .2166,  2167, 

2178 

495 1719-1724 2168-2170 

498 2157,  2205 

499.. 2192 


601 10,  11,  2170,  2171,  2549 


673 841 


507 9,2171,2264  6?B 55 

608.  .12,  1717-1718.  .11,  1176,  2168,  68? m ^  ^  g39 

2171,2292,2562,2619  597..  485 

614 13  604 1162 

620 4,  8  636 1827 

521 13.... 12  640 477 

622 12  642 478 

626 3,  4  649 1631 
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Page 


Section     Form 
665  .1421,  1423 

1424.. 1627,  1630,  1633, 

1634 

668a 479 

677 1423 1630 

731 2296 

766 38 

768 1425 

812 455 447,  457 

814 447,  462 

820 1653,  1654, 

1662.... 2074,  2076,  2094 

820a 1648 2068 

831 1410 

834 279 

840 2621 

841b....  .2189 2500 

863 1411 1604,  1605 

923 355,  2366 

964 1325 

982a 1145,  1146,  1159,  1177 

1207...... 3 

1209 2218 

1242 1903 

1309 473,  475,  476 

1323 204,  205 

1326 473 

1327-1332..  470 474 

1335 ..474 

1340-1345 475 

1390-1391. 1164, 

1426 1266,  1636 

1421-1427 1224 

1442 1166 

1487 837,  1203 

1496 1134 

1497 H34 

1499 1142,  1854 

1501 1040 1135 

J504 1044 1138 


Section  Form  Page 

1511 1133,  1568 

1515 1135 

1632-1596 1861-1877 

1632.  ...1545 '...1861 

1533 1548 1870 

1636 82,  2197 

1537 1547    1868 

1538 1866 

1539 1867 

1540 1872 

1642 1545 1861 

1600-1601.  .1543 1856 

1627 1507 1794,  1798 

1629.  .  1502,  1504 1790,  1792 

1630 1504 1792 

1628 425,  511,  523,  1521 

1629 511 

1638..  1389,  1 390..  1568,  1569,  1571 

1639 1569 

1647 1393 1571 

1651 1165 

1652 1159 

1653 1163 

1664 1165,  1666 

1655 1160,  1162,  1168 

1666 1164 

1661 1081,  1121 

1662 634 

1665 1144 

1668 1054 1148,  1149 

1669 1066 1157 

1670 4 

1681 1162 

1686 ." 81,  82 

1689 1249 

1690 1252 

1692 1252 

1699 479 488 

1704 480 490 
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1720.  .1146,  1149.  .1250,  1254,  1256,  1815 70,  71,  73,  593 

1257,  1262  1818 72 

1721 .  .  1146,  1149 .  .  1250,  1251,  1256,  1819 .  .  1365,  1366, 

1266,  1269       1368 1526,  1528,  1532 

1722 1252.  1824 2248 

1723 2540  1836 71 

1724 2269 2548  1836a 76,  77 

1730 489,  1252,  2541  1837 1517,  1530 

1731 491,  1252  1838 1518,  1519 

1733 489,  491  1840 1519 

1737.  .1529,  1530 1834  1841 1520 

1742 1507  1842 1520 

1743.  .  1345,  1348,  1843-1848 1521 

1349,  1350,  1506,  1509,  1510,  1844 1521,  1522 

1355  1514  1846 1524 

1744 1345 1506  1847 1524 

1746 1349 1510  1849 1524 

1747 1347 1508  1861 1522,  1523 

1748 1347 1508  1852 1523 

1760.  .  1352,  1353,  1854 1523,  1524 

1354 1512,  1513,  1514  1861.  .1370,  1371 1534,  1536 

1752.  .  1350,  1351 1511,  1512  1863 1535 

1753 1512  1866 1372 J538,  2109 

1756 1 337 1498,  1499  1871 . .  1462-1464 

1767 8,  2599,  2601,  2603       1476.  .1705,  1707,  1724,  1753 

1758 2338 2601  1872 1707,  1708 

1762 1340 1503  1878 1724 

1763 1503  1880 466  ' 

1764 1504  1881 .465,  466 

1765 2603  1887 .  .  .  :      464 

1770 2340 2601,  2603  1888 446 

1774 1502  1902.  .985,  2198.  .1069,  1070,  1113, 

1775 .....54,  55  2505 

1776 1828 2187,  2249  1906 1271 1398,  1399 

1777 2201  1915 .424,  438,  1788 

1778 344,  2360,  2406  1916 , .  127,  139 

1779 55  1917 351 ,.  .348,  1684 

1780 .  .  1742,  1746 .  .  56,  1073,  1075,  1919 ....  39,  40 49, .  51,  52, 1361 

2155,  2191,  2193  1920 50 

1814 67  1921 > , ,  „ 51 
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Section             Form                                    Page  ' 
1922 51 

1923 49 

1925.  .  1394-1401 1573-1591 

1929 101 

1937-1938. .  1425 1635 

1948 1447 

1948-1966 . . 1416-1419 . . 1618,  1621, 

1622,  1623 

1953 1418 1622 

1969 1413 1609 

1986 102 

2233 1157 

2322 88 

2327 88 

2337 88 

2340 87,  88 

2345 2356 2611 

2366-2386 417,  418,  421,  445, 

2401 

2435 106 

2466 1774 2208 

2466 1885 2285 

2468 106 

2485 74 

2683 447,  449 

2584-2585.  .456 451,  457 

2591 < 448 

2607 82 

2672 68 

2681 1807 2236 

2686 280 

2687....: 1526,  1532 

2695 76 

2702 77 

2726 458 

2768 476 

2912 479 

2947 n 

3017 1824 


8246. 


,  ;  iU'.*^''^f'^*^ 


tut)  .  *  ->  i  .  ^t 


Section  Form  Page 

3247 1431 1645 

3333 55 

3367-3384 1615 

AGRICULTURAL  LAW 

32 1407 1602 

62 1602 

200-202.  .1408 1602 

BANKING  LAW 

2 52 

71 1331 1486,  1488 

74 1409 1603,  2374 

340 1596 1970 

BANKRUPTCY  ACT 

14 2309 

60...  186,  1495, 

1928 195,  1764,  2313 

70 1495 1764 

BUILDING    CODE    OF    NEW 

YORK  CITY 

22..  1018,  1019 ..1110,  1112 

BUSINESS  CORPORATION  LAW 

6 1334 1494 

7-11 48 59 

CIVIL  RIGHTS  LAW 

40-41.... 1403 !..1596 

60,  61 ...  .  1429 1642 

CIVIL  SERVICE  LAW 

6 1580 

20 1434 1651 

21. ...:.. 1435 1652 

28 , .......1579 
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Section 

4 

117... 


COUNTY  LAW 

Form 
.      54 


Page 
...63 

.1034 


DEBTOR  AND  CREDITOR  LAW 

7 33 46 

60-86...  1923 2310 

230-233   .  1814 2241 

DECEDENT  ESTATE  LAW 

26 1537 

101 1521 

112... 74,  1364 78,  .1525 

114 1525 

DOMESTIC    RELATIONS    LAW 

6 1509 

7 1507,  1509 

22 540 567,  1753 

50 90 

64 80 

60... 291,  292 289 

72 290 288 

80 81 

EDUCATION  LAW 


190. 
220. 


.63 
.63 


FOREST,  FISH  AND  GAME  LAW 
31,32.  ...1065 1156 

GENERAL  BUSINESS  LAW 

70-76 282 

96 762 824,  825,  826 

103 1651 2072 

107 760 824 

112 2262 2543 

200 2172 801,  802,  2484 

201 801,  802 

202 801 


"  Section 

203... 
370. 
371... 
372... 


Form 


Page 
801 

2372 

2321 

164 

374 2321,  2372 

380 264 

GENERAL  CITY  LAW 

46 279,  1970 282,  2346 

46 279 282 

48 1398 1584 

GENERAL  CORPORATION  LAW 

2 • 55 

3 55,  63 

16 46,  1829 56,  2250 

35 1324 1472 

60-66...  51 61 

66 1315 1452 

70 1315 1452 

90 1316,  1318,  1328 

91 1316,  1328 

91a 1316 

100 1311 103,  1448 

101. 1305,  1306, 

1307 1440,  1443 

102 1308 1445 

104 103,  105 

106 103,  105 

109 1312 1449,  1450 

110...  1312 1450 

131.  .1309,  1310. .  .1443,  1446,  1447 

176 106 105 

220-221 1472 

306 1314 1451 

GENERAL  MUNICIPAL  LAW 

61 1394-1401 1573-1591 

71 1414 1613 

84 180,  187 
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GREATER  NEW  YORK 
CHARTER 

Section            Form  Page 

69 1573 

261 58,837 64,  65,  911 

416-416 2347 

918-919.  .  1432,  1433 1648,  1650 

1556 1439,  1606 

1620 1439,  1610 

c.  17,  tit.  5.  .1518 1802 

HIGHWAY  LAW 
74 910,  920 

INSURANCE  LAW 

68 2087   2424 

91 1969 2346 

92 2089 553,  2426,  2427 

122 2422 

210 563,  566 

JUDICIARY  LAW 
474-476.  .1428 1640* 

LABOR  LAW 

16-16... 1637 .2043 

18 .. .  .908-909 982-984,  2501 

70 928 1002 

81 918 991 

200. .  .899-902 971-976,  1072 

202a 2189 2500 

LIEN  LAW 
Complaints  in  action  under 

1542-1567 

3 1552 

7 1380,  1381 1555,  1556 

8 1551 

12 1386 ....  1559,  1561,  1564 

15.... 1383,  1384 1557 

17 ... .  1379,  2346 . .  1555,  1558,  2604 


Seotion  Form  Page 

18 1386 1559,  2604 

19 1375 1548 

20 1374 1547 

21 1561 

44 2351 1545,  2604,  2606 

46 1385 1545,  1558 

64 1547,  1553 

82 474 480 

120-124..  1388 1566 

180.  .  .2242,  2263.  .1181,  2531,  2544 

181 2264 2544 

182 1088 1182 

183 2265 2545 

184 2545 

207 1826 

232 1271 

236 1272 

LIQUOR  TAX  LAW 

34.  .  .  .  1849,  1962 2261,  2342 

42 1420 1624 

MEMBERSHIP  CORPORATIONS 

LAW 
11 1327 1479 

NEGOTIABLE  INSTRUMENTS 
LAW 

28 332,  350,  352,  358, 

398,  399 

60 328,  332,  374 

65 2379 

76 353,  2367 

91 : 2380 

96 2374 

98 352,  2386 

114. . .  .373,  407.  .364,  365,  395,  2379 

130 333 

136 364 360 

142 360 
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Form 


Section 

160 

178 

180 368 

201 2043 

206 2010 

206 

214 . 

220 


Page 
.381 
..359 
.361 
.2396 
.2369 
.2370 
..378 
..376 


223 387 376,  379 

225 376 

240 -. 383 

241 381 

245 393 384 

280-289..  396 385 

322 1894 398,  2291,  2399 

324 406 

326 403,  406 

326 158 

PARTNERSHIP  LAW 

30-42...  1832 2252 

38 96 

39 1677 2135 

PENAL  LAW 

273 933 1010 

274 1823 2246 

439 1865 2268 

440 1855 2264 

580. 419 

924 1854 2263 

970-997 575 

990 ...  .  158,  1847 162,  2260 

991 157 161 

993 2013 2371 

996 158 162 

PERSONAL  PROPERTY  LAW 

12 1539 

19 1501 1765,  1782 

31. . . . .-,  .1868-187L. .  •.,  .2271-2274 


Section  Korir 

36 

42 35. 

43 2245. 

44 1499. 

62 2249. 

64 


Page 

127] 

47 

2532 

1775 

2536 

1220 

65. .  .  .1158,  1430.  .1219,  1261,  1643 

85 1871 2273 

93 725,  729 

94 724,  743 

95 724,  725 

96 1955.. 724,  729,  731,  733, 

741,  2335 
97. . .  .675,  1954.  . .  .724,  735,  2334 

100 2327 

124 695,  711 

128 700 

129-131.  .642,  1944 699,  2326, 

2331,  2332 

132-146 710,  713 

130 2148.  .724,  725,  733,  734, 

736,  737,  738,  742,  2467 

134 726 

141 710,  711 

146 719 

148 696 

150 724,  725,  726,  727, 

730,  731,  736,  738, 
739,  2331,  2332, 
2335 

PRISON  LAW 
370 89 90 

PUBLIC  HEALTH  LAW 
224 1410 1604 

PUBLIC    SERVICE    COMMIS- 
SIONS LAW 

38 2166 2479,  2481 

49 1405 1598 
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Section 

62.  . . 

63.  . 

59. .  .  . 

64 

178. 


RAILROAD  LAW 

Form 
..    807 

..  776 

. .  1404 


Page 
..886 

..854 
.1596 


.799,800 877,  878 


826. 


Section 

56. . . . 
57. . . . 
59  ... 
66... 
69.      . 


Form 

. 1329 .  . 
. 1333 .  . 
..1329. 


Pago 

1482 

1492 

.1482,   1487,   1492 


.1319,  1320 1463 

.  1335 1495 


.901      70 1467,  1469 


REAL  PROPERTY  LAW 

94 1470 1673,  1715 

98 1497 1747 

113 1539 

223 590 

225 2218 2518 

227 2105 2438 

230 1045 1139 

242 1866,  1867." 2269 

264 T 1795,  1797 

258 1791 

268 1501 1765,  1782 

270 1674 

320 1807 

370-435..  1685 2146 

SECOND    CLASS    CITIES    LAW 

220 2257 2539 

244 836 908,  917 

STOCK  CORPORATION  LAW 

9 49 59 

28 1323 1469 

32-33...  1336 1496 

34 143,  1473 

35 1322 143,  1296,  1307, 

1467 

41 604 

63-65.  .  .  .571,  1321 605,  1466 


TAX  LAW 

181 1830 58,  2250 

278 1877 2278 


TENEMENT    HOUSE    LAW 

2.  ...*...  877 948 

35 881 951 

76 881 951 

TOWN  LAW 

2 63 

11 63 

360-361 2523 

TRANSPORTATION   CORPORA- 
TIONS LAW 

62 1406 1600 

103 815 


341 


VILLAGE  LAW 
.   836 


.908 


WORKMEN'S    COMPENSATION 
LAW 

note  on  effect  of 969-971 

11 2187 970,  971,  2498 

29 972 1055 

50 898 971 
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